
CHAPTER 2 4 

Transparency in government procurement practices 

As noted i n chapter 18 , the Agreement o n Governmen t Procuremen t negotiate d 
in th e Urugua y Roun d i s a  plurilatera l Agreement . I n othe r words , unlik e th e 
other associate d Agreements , whic h ar e bindin g o n al l W T O Members , th e 
Agreement i s binding onl y on th e countrie s tha t hav e accede d t o it . 

While mos t develope d countrie s ar e members , onl y thre e developin g 
countries/areas, all at a higher stage of development, have acceded to it . These are 
Hong Kong (China) , the Republic of Korea and Singapore . Most developing an d 
transition countrie s ar e therefor e no t boun d b y th e substantiv e an d procedura l 
obligations th e Agreement imposes , but the y ar e bound b y GAT T 1994 . 

GATT exclude s "procuremen t b y governmen t agencie s o f good s fo r thei r ow n 
use and not intended fo r commercial sale" from th e application o f the MFN an d 
national treatmen t rules . However , i t stipulate s tha t whil e countrie s ar e no t 
expected t o abid e full y b y th e MF N principle , the y should , whe n purchasin g 
from othe r countries , exten d t o supplier s fro m differen t countrie s "treatmen t 
that i s fair an d equitable" . 

In orde r t o brin g th e practice s o f al l countrie s unde r internationa l rule , th e 
Singapore Ministerial Conference decided , as a result of an initiative taken by the 
United State s an d th e Europea n Communities , t o establis h i n WTO a  Workin g 
Group o n Transparenc y i n Governmen t Procuremen t "t o conduc t a  stud y o n 
transparency i n governmen t procuremen t practice s .. . t o develo p element s fo r 
inclusion i n a n appropriat e agreement" . Membershi p o f suc h a n agreemen t 
would b e obligator y fo r al l W T O Members . I t woul d not , however , requir e 
purchasing agencie s t o accep t th e substantiv e obligation s t o exten d MF N an d 
national treatmen t which the Agreement o n Governmen t Procuremen t imposes . 
According t o th e proponent s o f th e proposal , th e mai n advantag e o f suc h a n 
agreement woul d b e improve d transparenc y i n governmen t procuremen t 
practices. 

This chapter i s divided into two sections. The firs t provides a  brief description o f 
the main provisions of the Agreement on Government Procuremen t an d outline s 
the reasons for the reluctance of developing countries to accede to it . The secon d 
focuses on the discussions that took place in the Working Group in 1997-1998 . 

Agreement on Government Procuremen t 

Coverage and obligations 

The Agreement applies to trade in both goods and services . However, its coverage 
is limite d t o th e procuremen t o f th e good s an d service s an d b y th e procurin g 
entities eac h Member ha s specifie d i n it s schedule i n the Annexes t o Appendix I 
of the Agreement . Thes e Annexes for m a n integra l par t o f the Agreement . 

The obligation s which th e Agreement impose s ca n be broadly divide d int o tw o 
categories: substantiv e an d procedural . 
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Among th e importan t substantiv e obligation s ar e thos e whic h requir e 
purchasing agencie s t o appl y MF N an d nationa l treatmen t t o good s an d t o 
services contract s abov e th e valu e threshold s specifie d i n Annexe s 1  t o 3  o f 

Agreement on Government Appendi x I  o f th e Agreement . B y requirin g purchasin g agencie s t o exten d 
Procurement, Article 1.4 nationa l treatmen t t o foreig n suppliers , th e Agreemen t prevent s the m fro m 

extending to domesti c supplier s pric e o r other type s o f preferences . 

The procedura l obligation s ai m a t ensurin g that : 

Agreement on Government •  Tenderin g procedure s (open , selectiv e an d limited ) remai n ope n an d 
Procurement, Article VII-XVI transparen t an d provide an opportunity to al l interested foreig n supplier s t o 

participate; 

Agreement on Government •  Ther e i s transparency i n post-awar d information ; an d 
Procurement, Article XVIII. 1 
Agreement on Government •  Challeng e procedure s providin g remedie s ar e availabl e t o unsuccessfu l 
Procurement, Article XX domesti c and foreig n supplier s a s well as to foreign supplier s which conside r 

that th e contrac t ha s bee n awarde d i n violation o f the Agreement . 

Reasons for the reluctance of developing countries to accede 
to the Agreement 

Three o f the man y reason s fo r th e reluctanc e o f developing countrie s t o acced e 
to th e Agreement ar e noted below . 

First, i n thei r view , membershi p o f th e Agreemen t wil l brin g abou t onl y 
marginal expor t gain s fo r them . Th e majo r gain s wil l accru e t o th e develope d 
countries' manufacturin g an d servic e industrie s abl e t o tak e advantag e o f th e 
improved acces s t o developin g countr y market s unde r th e Agreement . 

Second, ther e i s a  potentia l fo r th e developmen t o f regiona l trad e amon g 
developing countries in the procurement sector . But for the development o f this 
trade, membership o f the Agreement i s not necessary as liberalization measure s 
can b e take n a t th e regiona l level . 

Third, fo r mos t developin g countries , th e efficienc y gain s t o procuremen t 
agencies fro m th e applicatio n o f the Agreement ma y no t b e significan t i n vie w 
of the following : 

• Th e purchas e o f goods throug h tender s i s widely prevalent . 

• I n low-incom e an d leas t develope d countries , wher e a  hig h proportio n o f 
government expenditur e i s finance d b y internationa l financia l institution s 
and dono r countries , purchase s ar e mad e accordin g t o Worl d Ban k 
guidelines, whic h ar e simila r i n man y respect s t o th e provision s o f th e 
Agreement o n Governmen t Procurement . Furthermore , th e Agreemen t i s 
not applicabl e t o tied purchase s fro m dono r countries . The shar e o f tied ai d 
in tota l bilatera l assistanc e i s high . 

In addition , whil e membershi p o f th e Agreemen t wil l no t necessaril y resul t i n 
higher export s o r efficienc y gains , i t wil l oblig e developin g countrie s t o 
eliminate policie s requirin g purchasin g agencie s t o giv e pric e preference s t o 
domestic suppliers . Suc h policie s aim , inter  alia, t o encourag e th e developmen t 
of small-scal e industrie s an d backwar d regions . 

Working Group on Transparency in Government Procurement 

In 1997-1998 , the Working Grou p identifie d th e possibl e main element s o f a n 
agreement o n transparenc y i n governmen t procurement . I n additio n t o th e 
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relevant provision s o f the Agreement o n Governmen t Procurement , th e Grou p 
took int o accoun t th e Worl d Ban k Guideline s o n Governmen t Procurement , 
the UNCITRA L Mode l La w o n Procuremen t o f Goods , Constructio n an d 
Services, an d nationa l laws . 

Possible main elements of an agreement on transparency i n government 

procurement 

An attemp t i s made her e t o presen t th e mai n point s mad e durin g th e Group' s 
discussions i n 1997-199 8 o n th e possibl e element s o f a n agreemen t t o ensur e 
transparency befor e an d afte r a  procurement contrac t i s awarded . 

It needs to be emphasized tha t th e overal l picture given i n this sectio n doe s no t 
go into the detail of the widely differing view s expressed on both the desirabilit y 
of includin g a  particular elemen t an d it s scop e an d content . 

Elements for ensuring  transparency before a contract is awarded 
Scope and coverage 

Coverage of entities.  Entitie s a t al l level s o f government , includin g subcentra l 
levels o f governmen t an d enterprise s owne d o r influence d b y government , 
might b e covere d b y a  transparency agreement . 

Coverage of products. The scop e o f a  transparency agreemen t migh t exten d t o al l 
goods an d service s an d an y combinatio n o f goods an d services . 

Threshold values. In principle , th e coverag e o f a  transparency agreemen t shoul d 
not b e limite d t o contract s abov e a  certai n threshol d level , bu t certai n 
provisions migh t b e mor e flexibly  applie d t o smalle r contracts . 

Coverage of  transactions.  Acquisitio n b y an y contractua l means , including , fo r 
example, leas e o r rental , migh t b e covered . 

Procurement methods 

Any provision s o n procuremen t method s shoul d b e flexible  enoug h t o 
accommodate th e differin g procuremen t method s use d i n nationa l practices , 
and shoul d allo w fo r th e possibilit y o f usin g method s no t base d o n tendering . 
While th e method s employe d b y membe r countrie s o f th e Agreemen t o n 
Government Procuremen t wer e generall y base d o n tenderin g fo r high-valu e 
contracts (open , selective , limited), they also used other methods (e.g . purchase 
cards, electroni c catalogues ) fo r low-valu e contracts . 

According to one view on th e mai n procuremen t methods , open o r internationa l 
bidding wit h n o limitation s o n th e numbe r o f potentia l bidder s wa s th e mos t 
transparent method . Selectiv e procedure s wer e justifiabl e wher e i t wa s no t 
feasible o r efficien t t o conside r an d evaluat e a  large number o f potentia l bids , a s 
long a s al l potentiall y intereste d supplier s wer e give n th e sam e opportunit y t o 
access informatio n o n procuremen t an d t o see k to b e invite d t o bid . 

Another vie w hel d tha t ope n an d selectiv e tenderin g shoul d b e considere d 
equally transparent , provide d selectiv e tenderin g was conducted i n accordanc e 
with appropriat e principles . Ope n tenderin g wa s no t alway s th e mos t 
cost-effective method , particularl y fo r comple x procurements . 

On th e thir d mai n procuremen t method , limite d tenderin g (e.g . individual , 
sole-source, single-sourc e o r direc t tendering) , i t wa s suggeste d that , sinc e 
information an d selectio n criteri a wer e no t mad e publicl y available , thi s 
method shoul d b e use d onl y i n justifie d an d exceptiona l circumstances . 
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International instrument s an d nationa l practic e accepte d a  commo n rang e o f 
circumstances an d condition s unde r whic h th e us e o f limite d tenderin g wa s 
warranted. 

Decisions on  qualifications of  suppliers 

Registration an d qualificatio n system s ha d a  usefu l rol e i n th e procuremen t 
process provided the y were fully transparent . Th e ke y principle o f transparenc y 
as regard s thi s issu e wa s tha t decision s o n registratio n an d qualificatio n o f 
suppliers shoul d b e take n onl y o n th e basi s o f criteri a tha t ha d bee n identifie d 
early i n th e proces s an d predisclose d t o supplier s sufficientl y i n advance . An y 
changes i n qualificatio n requirement s shoul d b e mad e know n t o al l intereste d 
suppliers. 

Publication of  laws and  procedures 

The publicatio n o f nationa l legislatio n provide d no t onl y a  clea r roa d ma p fo r 
potential supplier s bu t als o a  chec k agains t arbitrar y practice s withi n 
procurement regimes . Th e resultin g procedura l certaint y reduce d th e cost s o f 
the procuremen t cycle . 

Notice of  invitation to  tender 

Information o n procuremen t opportunitie s i n notice s o f invitation s t o tende r 
should b e sufficien t t o allo w potentia l supplier s t o asses s thei r interes t i n 
participating i n th e propose d procuremen t procedur e an d t o see k tende r 
documents. Nationa l practice s o n th e amoun t o f detai l to be included i n initia l 
tender notice s an d i n th e subsequen t tende r documentatio n varie d 
considerably, an d i t migh t no t b e necessar y t o hav e precis e minimu m 
requirements o n thei r specifi c content s o r to see k harmonization o n thi s point . 
It would b e sufficien t fo r a  transparency agreemen t t o develo p element s i n th e 
form o f genera l principles . 

Information on  tender opportunities 

On advanc e informatio n o n tende r opportunities , ther e were two issues : where 
the informatio n coul d b e foun d an d it s content . 

Publications. With regar d t o where th e informatio n coul d b e found b y potentia l 
suppliers, the followin g point s wer e made : 

• Procuremen t opportunitie s an d th e relate d procedura l requirement s shoul d 
be mad e know n an d b e generall y availabl e t o intereste d partie s throug h a n 
accessible source ; 

• Informatio n o n tende r opportunitie s shoul d b e publishe d i n th e printe d 
and/or electroni c media . The printe d medi a coul d b e a n officia l gazett e o r a 
national newspape r o f wide circulation ; 

• Electroni c publication s shoul d b e use d wher e feasible , talcin g int o accoun t 
the leve l o f developmen t o f individua l W T O Members . Th e Interne t 
addresses o f electroni c publication s coul d b e mad e available . A s electroni c 
publication offere d significan t benefit s i n term s o f bot h tim e an d costs , i t 
would b e increasingl y use d i n th e comin g years . 

Information content.  Whil e nationa l practice s diverge d o n th e exten t o f 
information provided , informatio n o n procuremen t opportunitie s i n notices o f 
invitation t o tende r an d notice s o f tende r document s shoul d b e sufficien t t o 
allow potential supplier s to assess their interes t in participating i n the propose d 
procurement o r qualification syste m an d enabl e the m t o prepare adequat e bid s 
or proposal s fo r qualification . Member s shoul d b e abl e t o decid e whethe r 
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information o n procuremen t opportunitie s shoul d b e disseminate d solel y b y 
means o f tende r notices , o r whethe r th e bul k o f th e informatio n shoul d b e 
contained i n th e tende r documentatio n o r b e mad e availabl e b y othe r means . 

Information on  preferences  accorded to domestic  suppliers.  Transparenc y o n th e 
existence o f preference s o r othe r discriminator y requirement s woul d enabl e 
potential foreig n tenderer s to determine whether they had a n interes t in enterin g 
a specifi c procuremen t proces s i n spit e o f discriminator y nationa l policies . 
Interested supplier s woul d b e abl e t o distinguis h betwee n procuremen t 
opportunities reserve d fo r domesti c supplier s an d thos e ope n t o internationa l 
competition onl y i f informatio n o n an y discriminator y policie s wa s mad e 
available t o the m i n advance . The provisio n o f informatio n o n pric e preference s 
or qualificatio n requirement s favourin g domesti c supplier s woul d enabl e 
suppliers t o gaug e thei r interes t an d asses s thei r rea l chance s o f winnin g a 
contract. 

Language. The languag e requiremen t fo r th e publicatio n o f notices o f invitatio n 
to tende r shoul d b e limite d t o a n officia l nationa l language . Translatio n int o a 
W T O languag e coul d becom e to o burdensome . 

Time limits 

On th e minimu m tim e limit s mad e availabl e t o potentia l supplier s fo r fulfillin g 
requirements a t differen t stage s o f th e procuremen t process , a  suggestio n wa s 
made that , rathe r tha n establishin g specifi c minimu m tim e period s i n a 
transparency agreement , th e Group migh t agree on a  general principle , as in th e 
UNCITRAL Mode l La w o r i n Articl e XI: 1 o f th e Agreemen t o n Governmen t 
Procurement. 

Elements for ensuring  transparency after the procurement contract is 
awarded 
Transparency of  decisions on contract awards 

For transparency i n decision-making o n th e awar d o f procurement contracts , i t 
was essentia l tha t decision s shoul d b e take n strictl y o n th e basi s o f th e 
evaluation criteri a (includin g criteri a o n technica l specifications ) se t ou t i n 
advance i n the tender documents , and o n the basi s of the informatio n provide d 
on ho w th e criteri a wer e t o b e applied . Furthermore , i n orde r t o ensur e tha t 
decisions were seen to be taken i n this way, the criteria should be set out so as to 
ensure tha t the y coul d b e applie d objectively . 

While i t migh t no t b e necessar y t o requir e th e publi c openin g o f tender s t o 
ensure transparency , procurin g entitie s shoul d hav e procedure s i n plac e t o 
ensure th e impartialit y o f th e procuremen t process . 

Ex post information  to  be sent to  unsuccessful  bidders 

As t o th e purpos e an d operatio n o f ex  post information , th e followin g point s 
were made : 

• Thi s typ e o f informatio n wa s mad e availabl e t o tenderer s wh o ha d faile d t o 
win a  bi d t o provid e the m wit h a n opportunit y t o ascertai n tha t the y ha d 
been treated equitabl y according to the requirements an d the criteria se t ou t 
in th e tende r documentation , an d tha t applicabl e rule s an d practice s ha d 
been followe d durin g th e procuremen t process . 

• Th e mean s by which suc h informatio n wa s to be given shoul d b e a matter o f 
choice fo r Members , bu t i t shoul d b e know n t o intereste d parties . I n thi s 
connection, th e vie w wa s expresse d tha t i t woul d b e time-consumin g an d 
burdensome t o infor m unsuccessfu l bidder s individuall y o f th e outcom e o f 
their bids . 
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Domestic review  procedures 

The impositio n o f rule s was no t enoug h t o obtai n transparenc y i n governmen t 
procurement. Ther e mus t als o b e a  domesti c revie w mechanis m t o introduc e 
accountability int o th e proces s an d t o ensur e tha t th e rule s wer e respecte d b y 
everyone involve d i n a  procuremen t process . The availabilit y o f a n avenu e fo r 
reviewing procuremen t processe s wa s a  ke y elemen t o f transparency . A 
mechanism fo r reviewin g complaint s fro m supplier s o r a  bi d challeng e syste m 
guaranteed du e proces s an d publi c accountabilit y throughou t a  procuremen t 
process, an d establishe d th e transparenc y o f th e process . Th e existenc e o f a 
review mechanis m migh t mak e publi c procuremen t authoritie s mor e awar e o f 
the need to make sure that the procedures used in particular procurements wer e 
in conformit y wit h applicabl e law s an d regulations . 

Such revie w or appea l mechanism s coul d b e based o n th e revie w procedures o f 
the W TO Agreements , for example the Agreements o n Anti-dumping Practices , 
Customs Valuation , Preshipmen t Inspectio n an d TRIPS . 

The othe r vie w was tha t th e issu e o f revie w went beyon d tha t o f transparenc y 
and wa s therefor e no t withi n th e mandat e o f th e Workin g Group . I t wa s als o 
premature t o tak e u p th e question . Furthermore , revie w provision s i n a 
transparency agreemen t coul d brin g abou t a n increas e i n th e numbe r o f 
challenges o n flims y grounds , increasin g cost s an d delayin g th e awar d o f 
contracts. 

Moreover, domesti c procedure s i n man y countrie s provide d fo r a  revie w t o 
ascertain whethe r procurement s ha d bee n mad e i n accordanc e wit h domesti c 
law and procedures . As they would hav e a wider scope than an y obligations tha t 
might b e agree d i n a  transparency agreement , i t migh t no t b e feasibl e t o limi t 
the applicatio n o f revie w procedure s t o specifi c transparenc y obligation s i n a 
W T O agreemen t o n transparency . 

Application of  WTO  dispute  settlement  procedures 

With regar d t o disput e settlemen t betwee n governments , th e genera l view was 
that i t would be premature to consider the applicability of provisions on disput e 
settlement befor e th e element s o f a  transparenc y agreemen t ha d bee n mor e 
clearly identified . Furthermore , th e Group' s mandat e wa s t o discus s th e 
elements o f a n appropriat e agreemen t o n transparenc y whic h coul d tak e th e 
form o f a  bindin g agreemen t o r a  cod e urgin g countrie s t o us e thei r bes t 
endeavours t o abid e b y it s guidelines ; onl y a n agreemen t wit h bindin g 
obligations coul d b e subjec t t o W T O disput e settlemen t procedures . 

Technical cooperation, and  special  and  differential  treatment  of 
developing countries 
Technical cooperatio n woul d b e importan t i n ensurin g th e successfu l 
implementation o f a future transparenc y agreement . I t could als o help Member s 
in developin g domesti c procuremen t regime s an d i n takin g practica l step s t o 
enhance th e transparenc y o f thei r procuremen t policie s an d practices . Specifi c 
suggestions on the types of assistance that could be provided are listed in box 59. 

Ongoing work 
The Workin g Grou p i s continuin g it s wor k o n developin g element s fo r 
inclusion i n a n agreemen t o n transparenc y i n governmen t procurement . I t ha s 
scheduled thre e meeting s fo r 1999 . Decision s o n ho w furthe r wor k o n th e 
development o f th e agreemen t shoul d b e carrie d ou t -  includin g whethe r i t 
should b e full y bindin g o r whether i t shoul d tak e th e for m o f a  code requirin g 
Members onl y to undertake 'bes t endeavours ' to implemen t i t - ar e expected t o 
be take n a t th e thir d Ministeria l Conference , schedule d fo r Novembe r 1999 . 
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Box 59 
Types of assistance that could  be provided to developing countries 
under an agreement on transparency in government procurement 
Development of  national legislation  and  procedures 

• Legal  advice on, and assistance in,  drawing up national legislation; 
• Analysis  of  and  guidance on, administrative and policy options; 
• Drawing  up procedures for publication; 
• Establishment  and implementation  of  bid challenge systems; 
• Practical  steps  to  make  procurement  more user-friendly,  such as  developing 

standard forms for tender  notices and  fill-in bid  forms, as  well  as developing a 
common procurement vocabulary. 

Training 

• Training  for those  who  have  to  implement,  use  or  enforce  new  legislation, 
procedures and/or practices; 

• Training  the judiciary; 
• Training  trainers  to enable them to  run training  programmes in,  for example, 

business schools or colleges of public administration in beneficiary countries; 
• Training  purchasers and suppliers; 
• Exchange  of officers. 

Institution building 

• Administrative  cooperation  to  enhance institution  building and the  exchange of 
information. 

Access to information  by  suppliers 

• Workshops,  seminars  and the production of user guides, including  the development 
of Internet Web  sites,  search engines  and  databases,  to provide information  on 
opportunities for doing  business with  governments at  home  and abroad,  and  to 
facilitate access  to  that  information.  Such assistance  could  benefit small and 
medium-sized enterprises, by increasing their confidence and effectiveness in entering 
procurement markets at home and abroad. 

Use of information technology 

• The  development  of  information  technology  tools for the  dissemination  of 
information on procurement opportunities and practices, and/or the establishment 
of full electronic  tendering, as well as to facilitate the  collection of relevant economic 
data and statistics. 

• The  provision of office, information  technology and other equipment necessary for 
the implementation and enforcement of legislation, procedures  and practices. 
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