
CHAPTER 2 3 

Trade and competition policy 

The subjec t o f the interactio n betwee n trad e an d competitio n polic y was adde d 
to th e wor k programm e o f W T O a s a  resul t o f decision s take n a t th e 199 6 
Singapore Ministeria l Conference . Th e Workin g Grou p whic h ha s bee n 
established i s expected t o stud y an d analys e "issue s raise d b y Member s relatin g 
the interaction between trade and competition policy , including anti-competitiv e 
practices," an d t o "identif y area s tha t meri t furthe r consideratio n i n th e WT O 
framework."34 I n carrying out analytical work, the Group is expected to take int o 
account the provisions of the Agreement on Trade-Related Investment Measures , 
provisions in W TO law on investment and competition policy, and discussions in 
the Workin g Grou p o n Trad e an d Investment . 

Competition polic y issue s in international trad e 

Defining competition policy 

The ter m 'competitio n policy ' i s use d i n differen t way s i n differen t countrie s 
and i n differen t contexts . A t it s broadest , i t include s al l policie s relevan t t o 
competition i n the market, including trade policy, regulatory policy and policie s 
adopted by governments t o address the anti-competitive policie s of enterprises , 
whether privat e o r public . I n th e narro w sense , th e ter m i s use d t o cove r th e 
last-mentioned aspect , i.e . law s o r policie s governin g th e anti-competitiv e 
behaviour o f enterprises . 

Reasons for including trade and competition in the WTO work programme 

Concern a t th e possibl e advers e effect s o f anti-competitiv e busines s practice s 
(often referre d t o as 'restrictive business practices' ) was expressed as far back as 
50 years ago when GAT T was being established. Th e 194 7 draf t o f the Havan a 
Charter contained , i n additio n t o provision s o n trad e policy , provision s o n 
restrictive busines s practice s an d th e establishmen t o f a n Internationa l Trad e 
Organization. Th e Havan a Charte r coul d no t b e implemente d becaus e o f th e 
failure o f th e Unite d State s Congres s t o ratif y it . Althoug h th e trad e polic y 
provisions o f th e Charte r wer e use d t o establis h GATT , effort s t o incorporat e 
provisions o n competitio n polic y wer e frustrate d b y th e divergenc e o f view s 
among negotiatin g countrie s o n th e nee d fo r thei r inclusion . Sinc e then , som e 
countries propose d internationa l rule s i n thi s are a i n GAT T discussions , bu t 
these proposal s wer e no t vigorously pursued . 

Increasing interes t i n recen t years i n discussion s o n competitio n polic y can b e 
attributed t o man y factors . Fou r o f thes e ar e note d below . 

34 Singapor e Ministerial Declaration , §20. 
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• Ther e i s a growing perception tha t a s governmental barrier s ar e peeled bac k 
through successiv e round s o f trad e negotiations , trad e restriction s an d 
distortions resultin g fro m th e practice s o f enterprise s ma y b e increasin g i n 
importance. 

• Associate d wit h thi s i s th e increasin g integratio n o f th e worl d economy , 
spurred no t onl y b y trad e liberalizatio n bu t als o b y th e vas t expansio n o f 
foreign direc t investmen t (FDI) . Thus , th e anti-competitiv e practice s o f 
enterprises acquir e a n increasingl y transborde r dimension , affectin g severa l 
countries and , i n som e cases , the whole world . 

• A  furthe r influenc e ha s bee n th e growt h o f internationa l rules , a t th e 
bilateral, regional and multilatera l levels , that protec t the interest s of foreig n 
companies operatin g within a  country's territory . Fo r example, in the WTO , 
as a resul t o f the Urugua y Round , ther e ar e no w internationa l trad e rule s of 
this natur e i n th e are a o f service s an d intellectua l propert y an d a  Workin g 
Group i s studyin g th e relationshi p betwee n trad e an d investment . Som e 
countries fee l tha t suc h internationa l rule s shoul d b e accompanie d b y 
enhanced internationa l cooperatio n t o contro l anti-competitiv e busines s 
practices b y th e companie s i n question . 

• Lastly , a n importan t developmen t ha s bee n th e growin g convergenc e o f 
views, apparentl y wit h les s o f th e ol d North/Sout h an d East/Wes t 
differences, tha t competitio n la w i s ofte n th e appropriat e lega l mean s fo r 
addressing the anti-competitive practice s of enterprises even i f agreement o n 
specific detail s stil l ha s a  considerable wa y t o go . 

Forms of anti-competitive business practices 

There ar e fou r mai n type s o f busines s practice s tha t ca n hav e anti-competitiv e 
effects an d affec t internationa l trade . These are : 

• Horizonta l restraint s (arrangement s betwee n competin g firm s producin g 
identical o r simila r product s t o restrai n competition) ; 

• Vertica l restraint s (anti-competitiv e arrangement s betwee n firm s alon g th e 
production-distribution chain) ; 

• Abus e o f a  dominant position ; 

• Mergers . 

Horizontal restraints 
Horizontal restrain t arrangement s coul d tak e thre e forms : 

• Impor t cartel s an d relate d arrangements ; 

• Expor t cartel s an d relate d arrangements ; 

• Internationa l cartels . 

Import cartels  and  related  arrangements 
Import cartel s forme d b y domesti c importer s o r buyer s an d simila r measure s 
(such a s boycotts of , o r collective refusal s t o dea l with, foreig n competitors ) ar e 
of obviou s concer n fro m a  marke t acces s perspective . Relate d issue s ar e 
exclusions o f foreign competitor s from , o r discriminatory term s o f membershi p 
of trade association s and , i n particular , th e exclusionar y us e of standard-settin g 
by suc h associations . 'Har d core ' cartel s suc h a s pric e fixing , outpu t restraints , 
market divisio n an d custome r allocatio n ar e normall y prohibite d outrigh t 
under competitio n law , althoug h no t alway s unambiguousl y (i n som e 
jurisdictions, the y ma y b e permitte d i f importer s ar e face d wit h dominatin g 
foreign supplier s an d competitio n o n domesti c market s i s no t hel d t o b e 
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substantially restrained) . Othe r cooperativ e arrangement s amon g competitors , 
such a s i n standard-settin g an d join t purchasing , ar e ofte n subjec t t o a 
rule-of-reason analysis . 

Export cartels  and  related  arrangements 
Export cartel s ca n b e divide d int o tw o groups . 'Pure ' expor t cartel s direc t thei r 
efforts exclusivel y at foreign markets . 'Mixed ' expor t cartels restrain competitio n 
in the exportin g country' s hom e marke t a s well a s in foreig n markets . 

Pure expor t cartel s ar e treate d a s bein g outsid e th e scop e o f mos t countries ' 
competition law s for tw o reasons . One i s that thes e cartel s ar e considered t o b e 
beyond the jurisdiction o f domestic competition laws , and the other is that the y 
are explicitl y exempte d fro m th e applicatio n o f th e laws . Mixe d expor t cartel s 
are generall y subjec t t o essentiall y th e sam e requirement s o r outrigh t 
prohibitions a s cartel s tha t affec t th e domesti c marke t alone , althoug h som e 
countries provid e specia l exemption s fo r suc h cartel s wher e th e domesti c 
restraint o r effec t i s ancillary t o th e restrain t o n expor t trade . 

International cartels 
International cartel s an d marke t sharin g agreement s betwee n firm s i n tw o o r 
more countrie s ar e generally recognized a s being akin t o horizonta l price-fixin g 
and othe r collusiv e agreement s withi n a  singl e country . I n bot h cases , 
competition i s limited , price s ar e raised , outpu t i s restricted , an d market s ar e 
allocated fo r th e privat e benefi t o f firms . T o th e exten t tha t thei r effect s i n a 
jurisdiction ar e simila r t o thos e o f nationa l cartels , the enforcemen t o f existin g 
competition la w should go far in providing a  remedy. For example, in the 1940 s 
and 1950s , the Unite d State s anti-trus t authoritie s prosecute d a  large numbe r 
of carte l case s involvin g internationa l market s fo r primar y product s an d 
manufactured goods . These cases involved pric e fixing an d the direc t allocatio n 
of nationa l market s amon g firm s tha t woul d otherwis e b e i n competition , 
reinforced b y prohibitions agains t importing and exportin g by the participatin g 
firms. I n man y o f thes e cases , th e cartel s wer e buil t aroun d paten t 
cross-licensing schemes. In the 1990s , there has been a  new wave of prosecutio n 
of international price-fixin g cartel s among producers o f such products a s lysine, 
citric aci d an d fa x paper . 

Another importan t categor y o f horizonta l arrangement s abou t whic h concern s 
have been expresse d i n relation t o their possible implications fo r the exercise of 
market powe r i n internationa l market s i s that o f cooperativ e arrangement s fo r 
research an d development , particularl y wher e th e desig n o f legislativ e 
provisions fo r R  &  D  join t venture s mak e the m susceptibl e t o strategi c use . 
Most jurisdiction s wit h moder n competitio n statute s mak e som e for m o f 
special provisio n fo r inter-fir m cooperatio n (join t venture s an d consortia ) i n R 
& D  programme s tha t otherwis e migh t no t b e carrie d out . I t ha s bee n noted , 
however, tha t provisio n fo r suc h arrangement s shoul d no t tak e th e for m o f 
blanket exemption s fro m competitio n law , sinc e competitio n als o ha s a n 
important rol e t o pla y i n providin g incentive s fo r timel y innovatio n an d 
adoption o f ne w technology . 

Vertical market  restraint  arrangements 
Vertical marke t restrain t arrangement s coul d caus e trad e concern s wher e the y 
prevent foreig n firm s fro m havin g access to distribution network s controlle d b y 
domestic suppliers . The practice s use d include : 

• Exclusiv e dealin g requirement s tha t preven t distributor s fro m marketin g 
products; 

• Tie d selling that makes purchase of one product of a given brand conditiona l 
on purchasin g anothe r produc t o f the sam e brand ; 
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• Loyalt y or sales rebates that provide financial incentive s not to distribute th e 
products o f competitors ; an d 

• Exclusiv e territorie s tha t preven t distributor s fro m sellin g outsid e certai n 
geographical areas . 

Abuses of  dominant position 
The classificatio n o f restrictiv e busines s practice s int o horizonta l an d vertica l 
restraints follow s a n economi c logic . Mos t competitio n laws , however , als o 
distinguish betwee n agreement s amon g firm s an d th e 'abus e o f dominan t 
position' o r 'monopolization' . Th e latte r i s defined a s a  practic e employe d b y 
dominant firm s t o maintain , enhanc e o r exploi t a  dominan t positio n i n a 
market. Th e practice s tha t ca n b e deal t wit h unde r thi s rubri c include : 

• Exclusiv e dealing ; 

• Marke t foreclosur e throug h vertica l integration ; 

• Tie d selling ; 

• Th e contro l o f scarc e facilitie s an d vita l input s o r distributio n channels ; 

• Pric e an d non-pric e predation ; 

• Pric e discrimination ; 

• Exclusionar y contractua l arrangements ; an d 

• I n som e jurisdictions , eve n th e simpl e chargin g o f highe r tha n competitiv e 
prices, o r the impositio n o f othe r 'exploitative ' abuses . 

Mergers 
One ca n distinguis h betwee n thre e fundamentall y differen t type s o f mergers : 
horizontal, vertica l an d conglomerat e mergers . 

Horizontal merger s bring together two or more firms i n the same line of business 
and i n the sam e geographic market , which i n itsel f tend s t o pus h price s upward , 
exactly as with a  cartel. However , th e competition polic y decision with regar d t o 
horizontal merger s i s complicated b y the fac t that , sinc e a  merger allow s forme r 
rivals t o integrat e thei r productio n facilities , i t ma y als o affec t th e cost s o f 
production. I f a merger lowers variable costs, it may actually lead to lower marke t 
prices tha n befor e th e merger , an d suc h a  merge r ma y the n b e desirabl e fro m a 
social poin t o f view. 

Vertical mergers involve firms tha t ar e engaged in different stage s of productio n 
and marketin g withi n a n industry . Thi s typ e o f merge r activit y i s ofte n 
undertaken t o achiev e efficiencie s b y reducin g transactio n an d othe r cost s 
through th e internalizatio n o f differen t stage s o f productio n an d distribution , 
but ma y als o b e employe d t o foreclos e source s o f input s o r distributio n 
channels t o competitors . 

Conglomerate merger s integrat e firm s operatin g i n unrelate d line s o f business . 
Such mergers normally do not raise concerns from a  competition polic y point of 
view, since typically they do not increase the degree of market power that can be 
exercised b y th e firm s i n th e relevan t produc t markets . 

Main elements of competition law 

Before turnin g t o th e descriptio n o f th e point s mad e i n discussion s i n th e 
Working Grou p o n th e problem s resultin g fro m anti-competitiv e busines s 
behaviour, i t ma y b e desirabl e t o not e briefl y th e mai n feature s o f nationa l 
competition law s tha t ai m a t bringin g unde r contro l suc h behaviour . 

The main objectiv e o f national competitio n law s in countries where they exist is 
to preserv e an d promot e competitio n a s a  mean s t o ensur e th e efficien t 
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allocation o f resource s i n a n economy , resultin g i n th e bes t possibl e choic e o f 
quality, th e lowes t price s an d adequat e supplie s fo r consumers . I n additio n t o 
promoting efficiency , man y competitio n law s mak e referenc e t o othe r 
objectives, suc h a s the contro l o f concentration o f economic power , promotin g 
the competitivenes s o f domesti c industries , encouragin g innovation , 
supporting smal l an d medium-size d enterprises , an d encouragin g regiona l 
integration. Som e o f thes e additiona l objective s ma y sometime s b e i n conflic t 
with th e efficienc y objective . 

Most competitio n law s dea l wit h enterpris e behaviou r b y prohibitin g suc h 
anti-competitive busines s practice s a s competition-restrictin g horizonta l 
agreements, acquisition s an d abuse s o f dominan t positions , a s wel l a s 
substantially restrictiv e vertica l distributio n agreements . I n addition , a n 
increasing number o f competition law s deal with alteration s t o th e structur e o f 
markets, throug h th e contro l o f merger s an d acquisition s a s wel l a s join t 
ventures aimed a t avoiding the creation of dominant firms , monopolies , or even 
oligopolies. I n som e laws , th e divestmen t o f part s o f monopolie s i s als o 
authorized t o chang e th e structur e o f markets . 

These law s als o contai n exception s an d exemption s t o th e applicatio n o f thei r 
provisions. Thes e ca n cover , amon g others , labour , regulate d industrie s (e.g . 
telecommunications, defence , agriculture) , smal l an d medium-size d enterprises , 
and certai n type s o f cooperative arrangements , includin g R & D join t ventures . 

A numbe r o f countries , however , ar e reviewin g th e soundnes s an d validit y o f 
those across-the-boar d exemptions . Th e emphasi s i s increasingl y o n applyin g 
competition la w to al l business practices . I t i s then th e tas k o f the competitio n 
authority o r courts to conside r business practices , and focu s o n thos e tha t hav e 
the highes t probabilit y o f anti-competitiv e effect s an d th e leas t justificatio n 
based o n efficiency . 

Overview of the main issues under discussion in the WTO Working 
Group35 

Main issues under discussion 

The mai n focu s o f discussions i n the W T O Workin g Grou p o n th e Interactio n 
between Trad e an d Competitio n Polic y ha s bee n o n th e interactio n betwee n 
trade polic y an d developmen t o n th e on e han d an d competitio n polic y o n th e 
other. The following provide s some highlights o f the discussion s tha t have bee n 
held i n th e Group , inter  alia, unde r th e followin g mai n headings : 

• Relationshi p o f trade an d competitio n polic y to development an d economi c 
growth; 

• Impac t o f anti-competitiv e practice s o f enterprise s an d association s o n 
international trade ; 

• Stat e monopolie s an d regulations ; 

• Relationshi p betwee n investmen t an d competitio n policy ; 

• Relationshi p betwee n trade-relate d aspect s o f intellectua l propert y right s 
and competitio n policy ; 

• Impac t o f trade polic y o n competition . 

35 Thi s overview has been taken largely from th e repor t of the Working Group on it s activities i n 
1997 an d 1998 . For fuller details , the reade r shoul d consul t the repor t itsel f ["Repor t (1998 ) 
of th e Workin g Grou p o n th e Interactio n betwee n Trad e an d Competitio n Polic y t o th e 
General Council " (WTO , WT/WGTCP/2 , 8  December 1998)] . 
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Relationship of  trade and  competition  policy  to  development and 
economic growth 
The Grou p pai d particula r attentio n t o the analysi s o f the relationshi p o f trad e 
and competitio n polic y to development . I n this context , i t was pointed ou t tha t 
in a  number o f countries competitio n la w and polic y had bee n implemente d o r 
strengthened no t i n isolation , bu t rathe r a s on e elemen t o f a  packag e o f 
interrelated reform s o f policie s aime d a t promotin g economi c an d socia l 
development. A  centra l featur e o f thes e reform s ha d bee n greate r relianc e o n 
market force s a s an engine of development an d adjustmen t an d o n th e creatio n 
of a framework aime d a t ensuring that suc h forces operat e in the public interest , 
notably b y promotin g o r maintainin g competitio n i n markets . Th e relate d 
reforms include d externa l market-opening measure s (includin g liberalization o f 
trade an d foreig n investmen t regimes) , privatizatio n an d sector-specifi c 
regulatory reforms/deregulation . Th e variou s element s o f th e packag e wer e 
considered t o b e mutuall y reinforcing . 

A related poin t mad e i n the discussions concerned th e heightened importanc e o f 
competition polic y as a tool fo r development i n the current globalizing economi c 
environment, a s compare d t o previou s eras . Th e argumen t wa s mad e that , 
whereas i n the past , countries coul d hop e to achieve development throug h othe r 
(possibly mor e interventionist ) tool s an d approaches , thes e approache s wer e n o 
longer workabl e becaus e o f th e exten t t o whic h trad e liberalizatio n an d 
globalization o f business activitie s had take n plac e and th e increased importanc e 
of foreig n direc t investmen t a s a n engin e o f growt h i n th e presen t economi c 
environment. A s a  resul t o f thes e developments , anti-competitiv e practice s o f 
enterprises wer e increasingl y internationa l i n scope , an d appeare d t o b e mor e 
significant tha n i n th e past . Consequently , accordin g t o thi s view , a  vigorou s 
competition polic y was necessary to respond appropriatel y to these concerns an d 
to establis h a  climate conduciv e t o investmen t an d economi c growth . 

While th e vie w tha t competitio n ha d a  rol e t o pla y i n economi c developmen t 
received broa d suppor t i n th e Group , a  vie w wa s als o expresse d tha t a 
comprehensive competitio n la w migh t no t b e strictl y necessar y t o ensur e th e 
desired degree of competition. This reflected severa l underlying considerations . 

Of the 13 4 Members o f WTO, onl y between 7 0 and 8 0 have competition laws . 
Even i n countries where suc h law s exist , enforcemen t ma y i n som e case s be la x 
because o f th e lac k o f financia l resource s an d o f person s wit h expertis e i n 
competition law . Give n th e extremel y comple x natur e o f th e law , it s adoptio n 
by countrie s whic h d o no t hav e suc h legislatio n a t presen t i s going t o b e tim e 
consuming. 

Moreover, i f competition law s are to mee t the objective o f promoting economi c 
growth b y improvin g economi c efficienc y an d makin g market s competitive , 
many Member s believ e tha t the y mus t tak e int o accoun t th e particula r 
characteristics o f developin g countrie s suc h a s lo w incom e levels , skewe d 
distribution o f wealth , lo w level s o f educatio n an d asymmetri c information . 
These ma y requir e the m t o adop t a  mor e flexible  approac h an d selectiv e 
government interventio n i n th e market . Fo r instance , th e competitio n 
legislation o f mos t develope d countrie s provid e fo r specia l treatmen t o f smal l 
and medium-size d industries . I n developin g countrie s th e nee d t o exten d t o 
these industrie s specia l treatment -  b y providing them ta x and othe r incentives , 
and acces s t o financ e o n concessiona l term s -  ma y b e eve n greater . Th e 
governments o f these countrie s ma y als o find i t necessary t o play a  more activ e 
role i n market s t o safeguar d nationa l securit y (b y maintainin g productio n 
capacities in industries considered essential) , protect labour rights, and preserv e 
national cultur e (b y regulatin g cultura l industries) . 
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Impact of  the anti-competitive practices  of enterprises and 
associations on international trade 
The discussio n o n th e impac t o f anti-competitiv e practice s o f enterprise s o n 
international trad e focuse d broadl y o n th e followin g thre e categories : 

• Practice s affectin g marke t acces s fo r imports ; 

• Practice s affectin g internationa l markets , wher e differen t countrie s wer e 
affected i n largel y th e sam e way; an d 

• Practice s wit h a  differentia l impac t o n th e nationa l market s o f countries . 

Practices affecting  market  access  for imports 

The specifi c example s o f practice s affectin g marke t acces s fo r import s cite d b y 
Members i n th e discussio n include d actua l case s of : 

• Domesti c impor t cartels ; 

• Internationa l cartel s tha t allocate d nationa l market s amon g participatin g 
firms; 

• Th e unreasonabl e obstructio n o f paralle l imports ; 

• Contro l ove r importatio n facilities ; 

• Exclusionar y abuses of a dominant position and vertical market restraints tha t 
foreclosed market s t o competitors , certai n privat e standard-settin g activitie s 
and othe r anti-competitiv e practice s involvin g industr y associations . 

The poin t wa s mad e tha t anti-competitiv e practice s o f thes e type s coul d hav e 
the effec t o f reducin g o r eliminatin g th e potentia l gain s fro m trad e 
liberalization. A s a n illustratio n o f thi s point , th e Grou p wa s informe d o f a 
number o f case studie s o f sector s i n which conventiona l externa l trad e barrier s 
had bee n removed . Th e presumptio n underlyin g thes e studie s wa s that , i n 
general, whe n a  countr y implemente d far-reachin g trad e liberalization , ther e 
was a n expectatio n tha t domesti c price s shoul d ten d toward s impor t parit y 
levels. Th e cas e studie s ha d howeve r identifie d severa l situation s wher e thi s 
response ha d no t bee n forthcoming , owin g t o th e anti-competitiv e practice s o f 
enterprises. Factor s tha t tende d t o facilitat e o r underli e suc h anti-competitiv e 
practices include d hig h marke t concentratio n levels , inelasti c deman d 
(reflecting a  lack of substitutes) , the prio r existence o f a cartel, and contro l b y a 
dominant enterpris e of scarce facilities tha t were necessary for imports to occur . 

In reflectin g o n th e effect s o f thes e practice s an d thei r implication s fo r 
international trade , th e poin t wa s mad e tha t th e natur e an d severit y o f thes e 
effects woul d var y dependin g o n th e typ e o f practice , th e marke t powe r o f 
incumbent firm s an d othe r circumstances . 

Practices affecting  international  markets  where  different countries  were  affected in 
largely the  same way 

The foremos t exampl e o f anti-competitiv e practice s i n thi s categor y wa s th e 
problem o f internationa l cartel s tha t affecte d pric e an d outpu t acros s multipl e 
country markets . A  large numbe r o f case s i n whic h competitio n authoritie s i n 
various countrie s ha d uncovere d suc h cartel s wer e brough t t o th e attentio n o f 
the Group . Cartel s operatin g i n certai n servic e sector s suc h a s internationa l 
maritime shippin g o r financia l service s wer e sai d b y som e Member s t o b e 
particularly harmfu l t o trade , sinc e the y no t onl y restraine d trad e withi n th e 
relevant service but also raised the price of that servic e to exporters , introducin g 
another leve l o f distortion . 
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The poin t was howeve r mad e that , notwithstandin g th e genera l condemnatio n 
of cartel s an d simila r arrangements , a  flexible  approac h t o th e applicatio n o f 
competition la w in regard t o certain type s o f inter-firm practice s could often b e 
warranted. Thes e practice s migh t include , first , non-conventiona l horizonta l 
arrangements, suc h a s strategi c alliances , join t venture s an d R & D consortia , 
whose effects wer e not necessarily the same as more conventional arrangement s 
such a s merger s an d cartels , an d tende d t o b e ver y fact-specific , and , second , 
certain arrangement s involvin g smal l an d medium-size d enterprises . 

Practices with  a  differential  impact  on  international  markets 

An example o f a widely cited anti-competitiv e practic e i n this category was tha t 
of expor t cartels . I t wa s sai d tha t th e victim s o f expor t cartel s woul d ofte n 
include developin g countrie s whic h wer e importin g machiner y o r consume r 
products. Furthermore, i t was suggested tha t the extent of such cartels and thei r 
deleterious effect s o n internationa l trad e an d developmen t migh t wel l b e 
greater tha n wa s widel y known , sinc e mos t countrie s di d no t insis t o n 
registration o f such cartels ; they simpl y turned a  blind ey e to them. The matte r 
of mergers which were judged to be benign o r even beneficial i n one market , bu t 
were no t necessaril y s o i n othe r markets , wa s als o discussed . Th e poin t wa s 
made tha t th e incidenc e o f suc h case s migh t wel l b e les s frequen t wher e 
countries employe d a  consume r welfar e standard , rathe r tha n a  tota l welfar e 
standard, t o evaluat e mergers . The reaso n wa s that , unde r th e latte r approach , 
mergers tha t yielde d significan t efficienc y gain s i n th e hom e marke t migh t b e 
deemed acceptabl e eve n wher e the y entaile d substantia l anti-competitiv e 
effects, includin g effect s whic h migh t b e fel t i n foreig n markets . 

Factors facilitating anti-competitive  practices  that  affect  trade 

The Grou p ha d a n extensiv e discussio n o f factors , includin g governmen t 
policies an d measures , tha t coul d facilitat e harmfu l anti-competitiv e practice s 
by enterprise s an d thereb y undermin e th e potentia l benefit s o f trad e 
liberalization. Factor s referre d t o i n thi s contex t included : 

• Th e existenc e o r non-existenc e o f a  well-constitute d competitio n la w an d 
policy; 

• Statutor y exemption s o r protective regulator y regime s covering the conduc t 
in question ; 

• A  failur e t o adequatel y enforc e existin g law s an d policie s relatin g t o 
anti-competitive practices ; 

• Th e existenc e o f othe r governmen t policie s tha t implicitl y o r explicitl y 
sanctioned o r encourage d anti-competitiv e conduct ; an d 

• Th e lac k o f effectiv e rule s governin g acces s t o essentia l facilities , i n th e 
context o f deregulation . 

Furthermore, i t wa s note d tha t th e proble m o f eradicatin g anti-competitiv e 
enterprise practice s coul d b e particularl y challengin g i n circumstance s wher e 
former Stat e enterprise s tha t ha d exercise d self-regulator y powe r wer e 
privatized withou t step s bein g take n t o limi t thei r marke t power . 

State monopolies  and  regulations 

State monopolies  and  exclusive  rights 

In the discussio n o n thi s subject , th e har m tha t Stat e monopolie s an d exclusiv e 
rights coul d hav e o n bot h competitio n an d marke t acces s wa s widel y 
commented on . I t was noted tha t the W TO recognize d that , in their operations , 
enterprises enjoyin g suc h privilege s migh t creat e seriou s obstacle s t o trade . 
These effect s coul d aris e i n th e marke t wher e th e exclusiv e right s wer e bein g 
exercised, upstrea m markets , an d downstrea m markets . Particula r referenc e 
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was mad e t o th e impac t tha t monopol y buyer s an d seller s coul d hav e i n 
restricting competitio n an d trade , includin g b y creatin g a  lack o f transparenc y 
and servin g a s a  too l fo r th e implementatio n o f nationa l trad e policies . A s a 
result, the y coul d hav e th e effec t o f limitin g import s an d introducin g marke t 
distortions. Som e Member s referre d t o th e positiv e rol e tha t Stat e monopolie s 
and exclusiv e right s ha d played , particularl y i n developin g countrie s wher e 
market force s wer e sometime s stil l i n thei r infancy . 

Regulatory policies 

Some delegation s share d wit h th e Workin g Grou p thei r nationa l experienc e 
with deregulatio n an d th e benefit s whic h ha d flowed  fro m it . I t wa s sai d tha t 
this experienc e ha d show n tha t a  commitmen t t o competitiv e markets , rathe r 
than regulator y approaches , a s th e primar y instrument s o f economi c 
governance yielded major benefit s fo r competition, trade and consumer welfare , 
created efficiencie s an d promote d innovation . Result s i n term s o f reduce d 
consumer price s had i n many cases exceeded expectations . The importanc e o f a 
rigorous competitio n la w an d polic y t o complemen t market-liberalizin g 
regulatory reforms , i n orde r t o preven t th e continuatio n o r emergenc e o f 
anti-competitive practice s i n a  deregulate d market , wa s emphasized . Th e 
Group wa s informe d o f th e result s o f wor k i n OEC D whic h ha d show n tha t 
there was ample evidenc e tha t regulator y reform , properl y carrie d ou t an d wit h 
an adequat e understandin g o f polic y linkages , coul d improv e significantl y 
sectoral an d economy-wid e economi c performance , an d a t th e sam e tim e 
enhance the capacity of governments t o protect importan t publi c interests suc h 
as environmenta l an d consume r protection . Th e Grou p wa s als o informed o f a 
recent stud y presente d t o th e UNCTA D Intergovernmenta l Grou p o f Expert s 
on Competitio n La w an d Polic y whic h ha d examine d empirica l evidenc e 
concerning th e benefit s fo r developmen t o f applyin g competitio n legislation . 
Evidence summarize d i n th e stud y indicate d tha t th e replacemen t o f 
administered pricin g b y libera l marke t pricin g coul d provid e importanc e gain s 
in efficienc y an d consume r welfare . 

Relationship between  investment  and  competition  policy 
In th e discussion s i n th e Group , th e poin t wa s mad e tha t a  libera l FD I regim e 
could increas e competitio n i n th e market . A  well-functionin g competitio n 
policy coul d als o hel p i n removin g obstacle s t o inwar d FD I resultin g fro m th e 
behaviour o f incumbent s an d contribut e toward s providin g a n attractiv e lega l 
framework fo r foreig n investors . I n thi s context , i t wa s pointe d ou t tha t i n 
developing an d transitio n econom y countrie s i n particular , FD I liberalizatio n 
often constitute d par t o f a  broade r polic y packag e spannin g als o suc h area s a s 
trade liberalization , regulator y refor m an d privatizatio n a s well a s competitio n 
policy. I t wa s als o pointe d ou t tha t a  soun d competitio n polic y an d la w coul d 
contribute t o providing an attractive environmen t fo r FDI by providing a stable 
and transparen t lega l framewor k o f the kin d familia r t o man y foreig n investor s 
and signallin g a  commitment t o marke t institution s an d mechanisms . 

In th e consideratio n o f th e relationshi p betwee n investmen t an d competitio n 
policy, th e inconsistencie s o r contradiction s tha t coul d aris e betwee n thes e 
policies wer e als o discussed . I t wa s suggeste d tha t excessiv e regulatio n o f 
investment, fo r exampl e throug h screenin g regulation s o r performanc e 
requirements, coul d har m bot h investmen t an d competition . Th e vie w wa s 
expressed tha t no t onl y coul d suc h measure s dete r beneficia l flows  o f capita l 
and technology with the attendan t stimulatio n o f competition i n local markets , 
but als o ofte n prove d a n inferio r an d possibl y counterproductiv e polic y 
instrument whe n dealin g wit h competitio n polic y concerns . Other s noted , 
however, tha t th e applicatio n o f a  screening proces s fo r investmen t wa s not , i n 
itself, a  for m o f excessiv e regulation ; rather , i t was th e manne r i n which i t wa s 
applied (mor e liberally vs. more restrictively) which would determine whether i t 
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constituted excessiv e regulation . Th e poin t wa s als o mad e tha t competitio n 
policies tha t wer e no t implemente d i n a  transparent , stable , neutra l an d 
non-discriminatory (wit h regar d t o nationality ) wa y coul d constitut e a 
deterrent t o inwar d investment . 

The poin t wa s mad e tha t th e interlinkag e betwee n trade , investmen t an d 
competition wa s already recognize d i n a  number o f W TO instruments , suc h a s 
the GATS, TRIMs and TRIPS Agreements. Reference was also made to regiona l 
arrangements where the sam e interlinkag e was evident. The view was expresse d 
that, apar t fro m providin g fo r cooperatio n an d consultatio n procedure s an d 
paving the way fo r possibl y mor e detaile d rules , the existin g W TO instrument s 
fell shor t o f preventin g restrictiv e busines s practice s o r limitin g regulator y 
abuses i n th e fiel d o f competitio n policy ; th e challeng e wa s t o remov e th e 
inadequacies o f existin g W T O rule s an d t o increas e th e synergie s betwee n 
investment an d competitio n policie s i n a  more systemi c manner . 

Relationship between  the  trade-related aspects  of  intellectual 
property rights  and  competition  policy 

The relationshi p betwee n intellectua l propert y right s an d competitio n polic y 
raises comple x issues . Th e ai m o f th e exclusiv e propert y right s grante d unde r 
intellectual propert y regime s i s adequate remuneratio n fo r th e asset s resultin g 
from intellectua l work . Th e ai m o f competitio n la w o n th e othe r han d i s t o 
ensure tha t th e monopol y right s o f right s holder s ar e no t exploite d b y them t o 
obtain unreasonabl y hig h remuneratio n an d tha t th e marke t assigne d t o th e 
property i s fai r an d equitable . 

In this context, the Group noted the change in the attitude o f some competitio n 
authorities o n th e questio n o f th e marke t powe r o f holder s o f intellectua l 
property rights . Ther e ha s bee n a  reductio n i n th e tendenc y o f court s an d 
competition authoritie s t o presum e tha t intellectua l propert y right s suc h a s 
patents necessaril y giv e th e holde r marke t power . Ther e i s no w muc h greate r 
readiness to examine this issue on a  case-by-case basis, recognizing, for example , 
that o f th e thousand s o f patent s grante d eac h year , onl y a  relativel y smal l 
minority provid e significan t marke t power . 

Moreover, i n the applicatio n o f competition la w to intellectua l propert y issues , 
there i s no w als o a  muc h greate r appreciatio n o f efficienc y benefit s fro m th e 
licensing o f intellectua l propert y rights , i n additio n t o th e potentia l 
anti-competitive effect s tha t licensin g arrangement s ca n hav e i n som e cases . 
The nationa l competitio n authoritie s o f som e countrie s hav e issue d guideline s 
on licensin g practices tha t would b e presumed acceptabl e an d thos e tha t migh t 
require examinatio n b y them . Wher e a n individua l licensin g practic e need s t o 
be examined, this is generally done on a case-by-case basis according to a 'rule of 
reason' standard , b y whic h pro-competitiv e benefit s ar e weighe d agains t 
anti-competitive effects . 

Impact of  trade policy  on  competition 
Under thi s heading the Grou p attempte d t o identify aspect s of trade policy an d 
provisions in W TO la w which had a n impact on competition. Som e delegation s 
referred i n thi s contex t t o th e differenc e i n th e approac h t o dealin g wit h 
predatory pricin g unde r competitio n an d anti-dumpin g laws . 'Predator y 
pricing' may be defined a s the practice followe d b y an enterprise t o monopoliz e 
the marke t b y drivin g competitor s ou t o f busines s throug h sale s belo w 
production cost s s o tha t subsequentl y the y ca n b e raise d abov e th e cos t level . 
Under competitio n law , complaint s abou t anti-competitiv e behaviou r ca n b e 
made onl y wher e predator y inten t o n th e par t o f th e monopol y produce r i s 
established. Unde r th e anti-dumpin g law , o n th e othe r hand , anti-dumpin g 
duties ca n b e levie d o n importe d product s whic h ar e allege d t o b e dumpe d 
without requirin g the complaining industry to establish predatory inten t on th e 
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part o f exportin g enterprises . However , certai n othe r delegation s fel t tha t th e 
purposes o f anti-dumpin g an d competitio n law s were fundamentall y different , 
and tha t i t was misguide d t o compar e th e tw o o r to sugges t tha t anti-dumpin g 
would benefi t fro m th e incorporatio n o f competitio n polic y principles . 

Bilateral, regional and international agreements dealing with 
competition policy issues 

With th e liberalizatio n o f trad e an d investmen t flows  o n a  worldwid e basis , 
most case s raise d unde r competitio n la w involv e th e investigatio n o f 
anti-competitive practice s i n mor e tha n on e country . Thi s ha s brough t abou t 
the developmen t o f bilateral , regiona l an d internationa l cooperatio n 
agreements which ai m a t fosterin g cooperatio n in , and harmonize d approache s 
to, th e enforcemen t o f competitio n law . 

A numbe r o f regiona l arrangement s carr y provision s o n cooperativ e 
arrangements fo r th e enforcemen t o f competitio n la w (see  box 58 fo r details) . 

Box 58 
Regional arrangements:  provisions  on  cooperation  in  the  enforcement 
of competition law  and  the  treatment  of  anti-dumping  cases 

Cooperation in  the  enforcement of competition law 
The Agreement on the European Economic Area (EEA)  establishes  competition rules 
applicable to  undertakings  in  EEA  which  correspond  to Article  85  (general 
prohibition against  anti-competitive  practices), Article 86  (abuse  of  dominant 
position) and Article 90 (public  undertakings) of the EC Treaty  and to the relevant 
secondary legislation. The regime for merger  control under the Treaty is also applied 
under the EEA Agreement. 

The EFTA States  that are contracting parties to the EEA Agreement have established 
a separate institutional system for the  administration of these provisions. The  EEA 
Agreement also contains provisions on the attribution of cases between the responsible 
EFTA authority  and the  EC Commission  in  the field of competition. 

Several cooperation agreements  have been set  up between the  competition agencies  of 
the countries  that  form  MERCOSUR,  establishing  procedures for  reciprocal 
consultations and  reciprocal  technical  assistance.  Especially  close  links  have been 
forged between the competition agencies  of  Argentina and  Brazil;  this  has  had  a 
positive impact in unifying the standards used by the two agencies. 

In NAFTA,  the  Working Group on Competition has been mandated  to study the 
relationship between competition policy and trade in the context of the free trade area 
created by NAFTA. Issues  so far studied  by this Group on a comparative basis have 
included horizontal restraints, export cartels, merger control,  abuse  of dominance, 
national treatment and private rights of action. More recently, the  Group has turned 
to studying competition cases with a transborder dimension, for instance  monopolistic 
practices impeding market access. 

Treatment of  anti-dumping 
Competition rules in the  Closer Economic Relations Agreement between Australia 
and New  Zealand,  inter  alia,  provide  for the  non-application  of anti-dumping 
measures on their bilateral trade. All complaints  involving sales at prices below cost of 
production are dealt with under the competition laws  of the two countries. 

In the  case of MERCOSUR, the  Protocol for the  Defence of Competition, calls on 
member countries to discuss from the beginning of the year 2000  how  anti-dumping 
complaints against imports from member countries should be handled. 
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Among th e importan t cooperatio n agreement s a t th e internationa l leve l are : 

• Th e UNCTA D se t o f Multilaterall y Agree d Equitabl e Principle s an d Rule s 
for th e Contro l o f Restrictiv e Busines s Practices , adopte d i n 1980 , an d 

• OEC D recommendation s concernin g Cooperatio n betwee n Membe r 
Countries o n Anti-competitiv e Practice s Affectin g Internationa l Trade , 
revised i n 1995 . 

Both thes e arrangement s ar e recommendator y an d ar e no t legall y binding . I n 
the case of UNCTAD, implementatio n o f the se t is encouraged throug h regula r 
annual meeting s o f a  Group o f Expert s an d relate d activitie s o f the Secretariat . 
The OEC D recommendations , o n th e othe r hand , encourag e countrie s t o 
establish cooperatio n arrangement s amon g competition authoritie s i n differen t 
countries. Th e mean s tha t hav e bee n adopte d b y membe r countrie s t o foste r 
such cooperatio n include : 

• Providin g notic e o f applicabl e tim e period s an d schedule s fo r 
decision-making i n anti-competitiv e cases ; 

• Sharin g factua l an d analytica l information , subjec t t o nationa l law s 
governing confidentialit y o f information ; an d 

• Coordinatin g discussion s o r negotiation s o n remedie s i n situation s wher e 
the interest s o f mor e tha n on e countr y coul d b e affected . 

Issues relating to the development of cooperation at the international 
level among competition authorities 

Against thi s background, th e Working Grou p considere d th e potentia l benefit s 
of, an d consideration s tha t migh t militat e against , a  strengthenin g o f 
international cooperatio n i n th e fiel d o f competitio n la w an d policy , t o 
counteract th e harmfu l effect s o f th e anti-competitiv e practice s o f enterprise s 
and association s o n internationa l trade . 

It wa s recognize d tha t cooperatio n alread y existe d a t a  numbe r o f levels , an d 
had bee n a n importan t facto r i n th e prosecutio n o f a  number o f arrangement s 
that ha d bee n discusse d i n th e Group . Moreover , t o b e o f genuin e value , 
cooperation ha d t o develop ove r time, and had to be founded o n a  mutuality o f 
interest, trus t an d commonalit y o f purpose . Nonetheless , th e vie w wa s 
expressed tha t a n expansio n o f cooperativ e approaches , includin g possibl y a t 
the multilatera l level , was warranted . I n particular , i t wa s sai d tha t wor k wa s 
needed t o addres s gap s i n th e remedie s availabl e t o th e internationa l 
community i n al l thre e o f th e categorie s o f anti-competitiv e practice s o f 
enterprises an d association s tha t ha d bee n discusse d i n th e Group : 

• Practice s affectin g marke t acces s fo r imports ; 

• Practice s affectin g internationa l markets , wher e differen t countrie s wer e 
affected i n largel y the sam e way; an d 

• Practice s havin g a  differentia l impac t o n th e nationa l market s o f countries . 

With regar d t o the firs t category , gaps could aris e for the followin g reasons : th e 
non-existence o f a  law ; statutor y exemption s o r protectiv e regulator y regime s 
covering the conduc t i n question; o r a failure t o adequately enforc e a  law which 
was applicable . 

Regarding th e secon d category , th e issu e wa s ho w t o enhanc e cooperatio n t o 
provide appropriat e remedie s fo r suc h practices , while minimizin g conflict s o f 
jurisdiction. 
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With regar d t o th e thir d category , th e questio n wa s tha t ne w arrangements fo r 
international cooperatio n wer e neede d t o bette r addres s thes e practices . 

In addition , th e proposal s outline d belo w have bee n mad e fo r work to b e don e 
on specifi c anti-competitiv e practices , based o n th e degre e o f consensu s whic h 
already appeare d t o exis t wit h respec t t o eac h practice , an d thei r clea r 
importance fo r internationa l trade . 

First, regardin g har d cor e cartels , wher e i t wa s sai d tha t ther e wa s stron g 
international consensus , ther e wa s a  goo d prospec t fo r adoptin g commo n 
enforcement effort s i n thi s area . 

Second, o n expor t cartels , consideratio n neede d t o b e give n t o mean s t o 
strengthen th e applicatio n o f competitio n la w in thi s area . 

Third, concernin g vertica l agreements , i t wa s generall y recognize d tha t a 
balancing o f pro - an d anti - competitiv e effect s wa s appropriat e i n thi s area . I t 
would b e usefu l i f th e Grou p coul d identif y a n illustrativ e lis t o f factor s tha t 
might b e considere d b y enforcemen t authoritie s i n undertakin g th e require d 
balancing i n particula r cases . 

Fourth, i n th e are a o f abus e o f a  dominan t position , th e Grou p migh t usefull y 
develop a  lis t o f abusiv e practice s tha t coul d hav e th e effec t o f foreclosin g 
markets, and a  set o f criteria t o be used i n identifyin g a  dominant positio n i n a 
market. 

Fifth, wit h regar d t o mergers , th e Grou p migh t examin e th e scop e fo r 
convergence i n procedura l requirements , an d th e feasibilit y o f enhance d 
inter-agency cooperation , i n order tha t differen t jurisdictions ' concerns coul d b e 
addressed a t minima l costs . 

There was , however , a  divergenc e o f view s i n th e Grou p regardin g th e 
desirability an d practicalit y o f thes e proposals . I n respons e t o th e suggestion s 
made regardin g th e thre e specifi c categorie s o f practice s tha t ha d bee n 
discussed, othe r view s expresse d wer e a s follows . 

With regar d t o th e firs t categor y o f practices , i n mos t cases , domesti c 
competition law s shoul d b e adequat e t o handl e this . The implicatio n wa s tha t 
all countrie s shoul d have , an d shoul d enforce , a  well-constitute d competitio n 
law. Wit h regar d t o th e secon d categor y o f practices , i t wa s clea r tha t 
inter-agency cooperatio n coul d b e helpfu l i n addressin g practice s suc h a s 
international cartels . A t a n appropriat e stage , i t woul d b e helpfu l i f agencie s 
could deepe n cooperatio n t o th e exten t o f sharin g confidentia l informatio n 
with eac h other . However , a  proces s o f mutua l confidence-buildin g and , i n 
some cases , institution-buildin g wa s neede d i f thi s wa s t o tak e place . Wit h 
regard t o th e thir d category , al l tha t coul d reasonabl y b e expecte d wa s tha t 
countries with overlapping interest s i n particular case s would consul t with eac h 
other. Fo r a  variety o f reasons , includin g differen t effect s i n differen t nationa l 
markets a s well a s differing lega l standards , i t was inevitabl e that , fro m tim e t o 
time, differen t jurisdiction s woul d reac h differen t conclusion s regardin g th e 
acceptability o f particula r arrangement s an d transactions . 

Focus of the Group's future work 

The Grou p i s expected t o continue discussion s o n thes e an d othe r issue s raise d 
by member countries during the deliberations i t proposes to undertake i n 1999 . 
In doin g suc h work , th e Genera l Council , ha s requeste d i t to focu s on : 

• Approache s t o promotin g cooperatio n (o n anti-competitio n practices ) 
among membe r countries , includin g i n th e fiel d o f economi c cooperation ; 
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• Th e relevanc e o f fundamenta l W T O principle s o f nationa l treatment , 
transparency an d most-favoured-natio n treatmen t t o competitio n polic y 
and vice  versa;  and 

• Th e contributio n o f competition polic y to achieving the objectives o f WTO , 
including th e promotio n o f internationa l trade . 
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