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CHAPTER 1 8 

Government procurement 

Summary 

The rules  of GATT  specifically  exempt  purchases made  by governments and  the 
agencies controlled  by them from the  national treatment rule. Government agencies 
importing their requirements are also not obliged to extend MFN treatment  to external 
suppliers of such products but only to give them fair and  equitable treatment.  These 
provisions permit purchasing agencies to buy their requirements, if  they so wish, from 
domestic producers, even  though products of comparable quality are offered for sale by 
foreign suppliers at lower prices. 

The Agreement on  Government Procurement,  which  was extensively revised  in  the 
Uruguay Round,  requires  its member  countries to accord  national and  MFN 
treatment to government purchases. The  obligation to extend such treatment applies to 
purchases made  by the  government agencies  listed  by each  member country  in the 
annexes to the Agreement. These  annexes form an integral part of the Agreement. The 
Agreement further requires  the  listed agencies to  make their purchases by  inviting 
tenders, in  which foreign suppliers should  have a fair and  equitable opportunity  to 
participate. 

The new Agreement on Government Procurement is, however, plurilateral and, unlike 
the multilateral Agreements described in the preceding chapters of this Guide, WTO 
member countries are  not obliged to  join it.  The  Agreement's current  members are 
predominantly developed countries.  Only three  developing countries/areas  -  Hong 
Kong (China),  the  Republic of Korea and Singapore  -  have  so far acceded  to  it. 
Developing countries that are not members are not bound by the obligation it  imposes 
to extend MFN and  national treatment to foreign products and suppliers. 

It is  important to note, that in  order to prepare developing countries to  accede to  the 
Agreement, work is currently being carried out  to develop an  interim  agreement on 
transparency in government procurement. The  agreement, which  will  be multilateral 
in character, will  not impose obligations  on  member countries to  extend MFN and 
national treatment.  It will  only  carry  procedural provisions  leading  to improved 
transparency in the methods adopted by government purchasing agencies for procuring 
goods. (See  chapter 11.) 

In almos t al l countries, governments an d the agencie s controlled b y them ar e 
significant buyers of goods and services. Such purchases often represent 10 % to 
15% o f a  country' s gros s nationa l product . Th e internationa l trad e i n 
government-purchased product s an d service s i s steadil y o n th e increas e an d 
currently amounts to several billion dollars annually . 
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Historical background to the evolution of rules 

The internationa l rule s governin g thi s trad e ar e evolving . Whe n GAT T 194 7 
was bein g negotiated , almos t al l countrie s require d thei r governmen t 
departments an d agencie s t o accor d pric e preference s t o domesti c producer s 
and t o buy foreig n good s onl y i f the domesti c price s were higher (by , say , 10 % 
to 15% ) tha n th e price s o f importe d products . I n addition , wher e good s wer e 
imported, purchasin g agencie s wer e ofte n oblige d t o bu y fro m supplier s i n 
countries wit h whic h thei r government s ha d clos e trad e relation s o r politica l 
ties. 

The practic e o f givin g pric e preference s wa s no t consisten t wit h th e nationa l 
treatment principle which, as has been noted, does not permit imported product s 
to be treated less favourably tha n product s o f domestic origin. Likewise, obliging 
purchasing agencie s t o obtai n thei r import s onl y fro m a  limite d numbe r o f 
designated countrie s wa s no t i n conformit y wit h th e principl e o f 
non-discrimination embodie d i n the MF N rule . 

As countries were not prepared a t that time to change these practices, the GAT T 
GATT 1994, Article lll:8(a) rule s specifically exclud e procurement b y government agencie s of goods for thei r 

own us e an d no t intende d fo r commercia l sal e fro m th e applicatio n o f th e 
national treatmen t rule . The rule s als o do no t requir e countrie s t o exten d MF N 
treatment to sources of products imported by government agencie s for their ow n 

GATT 1994, Article XVII:2 use . T h e y ar e merel y aske d t o exten d fai r an d equitabl e t r ea tmen t t o suc h 
suppliers. 

Agreement on Government Procurement 

Policies whic h requir e governmen t purchasin g agencie s t o bu y locally , eve n 
though foreig n good s ar e availabl e a t lowe r prices , increas e governmen t 
expenditure an d ad d to the burden o n tax payers. These considerations , amon g 
others, le d GAT T membe r countrie s t o negotiat e i n th e Toky o Roun d a n 
Agreement o n Governmen t Procurement . Thi s Agreement, whic h applie d onl y 
to goods , wa s extensivel y revise d an d broadene d t o cove r purchase s b y 
governments o f service s during the paralle l negotiation s tha t too k place durin g 
the Urugua y Round . 

Aim 

The mai n ai m o f th e Agreemen t o n Governmen t Procuremen t i s t o requir e 
Agreement on Government government s t o appl y commercia l consideration s whe n procurin g good s an d 
Procurement, Preamble service s fo r thei r ow n us e b y no t discriminatin g betwee n domesti c an d foreig n 

supplies an d thu s t o utiliz e ta x revenue s an d othe r publi c fund s mor e 
effectively. I t is , however, a  plurilatera l agreemen t and , unlik e th e multilatera l 
Agreements discussed earlier , does not oblige W TO member s to accede to it . It s 
current membershi p i s dominate d b y develope d countries , wit h onl y thre e 
developing countries/area s -  Hon g Kon g (China) , th e Republi c o f Kore a an d 
Singapore -  o n th e roster . 

Coverage 

The obligations which the Agreement imposes apply only to purchases made b y 
Agreement on Government th e procuremen t entitie s tha t hav e bee n liste d b y eac h membe r countr y i n it s 
Procurement, Article I and annexes . Thes e annexe s ar e a n integra l par t o f th e Agreement . Th e entitie s 
Appendix I  liste d include : 
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• Ministries , department s an d othe r centra l governmen t offices ; 

• Sub-centra l organization s suc h as municipalities, corporations an d other loca l 
bodies; 

• I n the case of federal States , government department s an d agencie s at provin -
cial and Stat e level ; 

• Publi c utilitie s supplyin g electricit y an d drinkin g water , an d runnin g 
airports, port s an d urba n transport . 

It i s ope n t o membe r countrie s t o specif y i n th e annexe s th e product s an d 
services to be covered b y the Agreement. I n regar d t o goods , member countrie s 
have broadl y indicate d tha t th e Agreemen t wil l appl y t o al l purchase s b y th e 
listed entities . The onl y exceptions ar e purchases b y departments o f defence o f 
defence requirements ; purchase s mad e b y suc h department s o f non-defenc e 
requirements are , however , covered . 

While th e Agreemen t therefor e applie s t o almos t al l contract s awarde d b y th e 
government agencie s concerned fo r the procurement o f goods, only a beginning 
has bee n mad e i n relatio n t o purchase s o f services . All membe r countrie s hav e 
included constructio n service s i n th e Agreement' s coverage . Thu s thi s servic e 
segment, o n whic h government s spen d a  hig h proportio n o f thei r budgetar y 
resources, has come under the Agreement's discipline . As regards other services , 
the rule s o f th e Agreemen t appl y onl y t o thos e specifie d i n eac h membe r 
country's annex . Among thes e are : 

• Managemen t consultanc y an d relate d services ; 
• Marke t researc h services ; 
• Compute r an d relate d services ; 
• Accountin g an d auditin g services ; 
• Advertisin g services ; 
• Buildin g cleanin g services ; an d 
• Publishin g an d printin g services . 

Substantive provision s 

Agreement on Government Th e Agreement' s mos t importan t obligatio n require s purchasin g entitie s t o 
Procurement, Article III exten d t o importe d products , service s an d supplier s nationa l an d MF N 

treatment. Th e firs t prevent s the m fro m givin g pric e o r othe r preference s t o 
domestic suppliers ; th e secon d prohibit s the m fro m discriminatin g amon g 
outside supplyin g countries . 

Operational provisions 

Agreement on Government I n orde r t o ensur e th e implementatio n o f thes e substantiv e obligation s an d t o 
Procurement Articles VII provid e fai r an d equitabl e opportunitie s fo r trad e t o intereste d domesti c an d 
to XV I foreig n suppliers , th e Agreemen t lay s dow n a  numbe r o f procedura l rules . I n 

particular, i t requires entities making purchases above specified threshold limits : 

• T o d o s o only b y invitin g tenders ; 

• T o ensur e tha t foreig n supplier s hav e a  fai r an d equitabl e opportunit y t o 
participate i n th e tenderin g process ; an d 

• T o awar d th e contrac t t o th e tendere r wh o ha s bee n determine d t o b e full y 
capable o f undertakin g th e contrac t an d whos e tende r "i s eithe r th e lowes t 
tender o r whic h i n term s o f th e specifi c evaluatio n criteri a se t fort h i n th e 
notice i s determined t o b e mos t advantageous" . 

Box 44 explain s th e variou s method s tha t ca n b e use d i n invitin g tender s an d 
the condition s fo r thei r use . 
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Box 44 
Rules on government tendering procedures 
The Agreement  requires  that,  in  order  to  provide  fair  and  equal  commercial 
opportunities to  domestic and  foreign suppliers  and  at the  same time  ensure  efficient 
and expedient  procurement,  government  purchasing  entities  should  make  their 
purchases by  inviting tenders.  These  entities  have  an option to  use one of the following 
three methods: 

• Open  tenders,  under  which  all  interested suppliers  may  submit a  tender; 

• Selective  tendering  procedures,  under  which  only  suppliers  who  have  been 
identified as  having the  necessary qualifications are  invited to  tender; and 

• Limited  tendering  procedures,  under  which  in  certain  special  circumstances 
purchases are  made through  direct  negotiations  with  identified  suppliers. 

For tenders  under  selective  procedures,  enterprises  generally  maintain  a  list  of 
qualified suppliers.  The  Agreement  stipulates  that  in  qualifying  suppliers,  the 
purchasing entities: 

• Should  not  discriminate between  foreign and  domestic  suppliers; 

• Should  impose  only such  conditions in  regard to technical qualifications, financial 
guarantees, and  establishing  the  commercial  capability  of  suppliers  as  are 
necessary to ensure the  firm's competence  to  fulfil the  contract; and 

• Should  allow  suppliers  to  apply at  any time  for qualification. 

The Agreement provides  that  limited  tendering  systems  should  be  used only in  special 
situations such  as: 

• When  no  tenders are  received in response to an open and selective  tender; 

• When  the  tenders submitted  have  been  collusive; 

• When  additional  deliveries  of  replacement  parts  are  required  from a  supplier 
whose tender has  been accepted. 

Further, in  order  to  ensure adequate  transparency  in  the  invitations to  tender, the 
Agreement requires  member  countries  to  notify WTO  of  the list  of  publications in 
which invitations  to  tender are  publicized. 

Greater public scrutiny of award decisions 

In the area of government procurement , i t is not uncommon t o hear complaint s 
that contract s involvin g hug e amount s hav e bee n awarde d t o a  tendere r wit h 

Agreement on Government th e righ t politica l connections . Allegation s ar e als o ofte n hear d tha t contract s 
Procurement, Article XVIII hav e bee n awarde d t o domest i c o r foreig n firm s t h a t hav e m a d e clandest in e 

paymen t s t o th e person s responsibl e fo r maldn g awar d decisions . T h e 
Agreement visualize s bringin g suc h malpract ice s unde r contro l b y providing fo r 
greater publi c scrut in y o f decision s t o awar d contracts . I t therefor e require s 
purchas ing enti t ie s t o publish : 

• A  post-awar d notic e statin g th e natur e an d quantit y o f th e produc t o r 
services covere d b y th e contract ; 

• Th e nam e an d addres s o f the winnin g tenderer ; 

• Th e valu e o f the winnin g award ; an d 

• Th e highes t o r lowes t offe r tha t wa s take n int o accoun t i n th e awar d o f th e 
contract. 

In addition , i f a n unsuccessfu l bidde r request s it , th e purchasin g entit y i s 
required t o giv e the bidde r it s reason s fo r bot h th e rejectio n an d th e selection . 
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Agreement o n Governmen t 
Procurement, Articl e X X 

Challenge procedures 

The Agreemen t als o call s o n it s membe r countrie s t o establis h a t th e nationa l 
level an independent revie w body to hear challenges or complaints an d request s 
for redress from domesti c or foreign supplier s agains t a  purchasing entity which 
in thei r vie w ha s no t adhere d t o th e rule s o f th e Agreemen t i n awardin g a 
contract. Th e procedur e fo r investigatin g suc h challenge s should , inter  alia, 
provide for : 

• Interi m measure s t o correc t breache s o f th e Agreement' s rules , includin g 
measures which ma y resul t i n th e suspensio n o f the procuremen t process , o r 

• Paymen t o f compensation t o the challenging tenderer, which may be limite d 
to th e cost s o f preparin g th e tende r o r the challenge . 

In addition , whe n th e governmen t o f the countr y where th e foreig n supplie r i s 
situated i s satisfied tha t th e rule s o f the Agreemen t hav e no t bee n followe d b y 
the entit y i n awardin g th e contract , i t ca n invok e W T O disput e settlemen t 
procedures. 

Agreement o n 
Government 
Procurement, Articl e V 

Agreement o n Governmen t 
Procurement, Articl e V: 5 

Special provisions for developing countries 

As note d earlier , onl y thre e developin g countries/area s hav e s o fa r accede d t o 
the Agreement . Th e reason s fo r th e reluctanc e o f developin g countrie s t o joi n 
the Agreemen t ca n generall y b e attribute d t o th e apprehensio n that , o n 
becoming a  member , the y wil l hav e t o chang e thei r existin g policies . Thes e 
policies currentl y requir e thei r purchasin g agencie s t o bu y locall y wheneve r 
possible and , when the y ar e allowed t o invit e tenders fro m foreig n suppliers , t o 
give pric e preference s t o domesti c producers . Further , i n orde r t o promot e th e 
development o f SMEs, domestic rules often oblig e purchasing agencies to prefe r 
SME product s t o thos e o f larg e firms . 

However, th e Agreemen t doe s provid e fo r specia l an d differentia l treatment . 
This permit s developin g countrie s t o negotiat e fo r accessio n withou t bein g 
obliged t o brin g al l thei r practice s i n conformit y wit h th e Agreemen t 
immediately o n joining . They ca n stipulate , fo r instance , tha t th e disciplin e o f 
the Agreement shoul d appl y only to a  specified numbe r o f purchasing agencies . 
Furthermore, the y ca n negotiat e fo r "exclusion s fro m th e rule s o n nationa l 
treatment" certai n product s o r service s fo r whic h the y wis h t o continu e t o 
extend pric e preference s t o domesti c producer s b y buyin g fro m the m eve n 
though th e price s quote d b y foreig n supplier s ar e lower . 

Agreement o n Governmen t 
Procurement, Articl e V : 1 2 - 1 3 

Agreement o n Governmen t 
Procurement, Articl e V: 11 

The Agreemen t ha s specifi c provision s o n specia l treatmen t t o b e accorde d t o 
least develope d countrie s wit h respec t t o product s o r service s originatin g fro m 
them. I t impose s a n obligatio n o n develope d countrie s t o provid e assistance , o n 
request, t o potentia l tenderer s i n thes e countrie s i n submittin g tenders , an d i n 
complying wit h technica l regulation s an d standard s relatin g t o product s o r 
services subjec t t o a n intende d procurement . 

Furthermore, t o enabl e supplier s i n developin g countrie s tha t hav e becom e 
members o f the Agreement t o benefit full y fro m th e opening of the governmen t 
procurement market , eac h develope d countr y i s require d t o establis h 
information centre s fro m whic h informatio n ca n b e obtaine d on : 

• Laws , regulations an d practice s relatin g t o governmen t procurement ; 

• Addresse s o f entitie s covere d b y th e Agreement ; 

• Natur e an d volum e o f product s o r service s procured , includin g availabl e 
information o n futur e tenders . 

From the strictl y legal point o f view, requests fo r suc h information ca n be mad e 
only by members o f the Agreement. I n practice however most, i f not all , of these 
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information centre s ma y b e willin g t o provid e informatio n t o developin g 
country member s o f W T O eve n thoug h the y ma y no t hav e accede d t o th e 
Agreement itself . Th e Agreemen t furthe r visualize s th e establishmen t a t a n 
appropriate tim e in the future o f an international informatio n centre . As such a 
centre wil l provid e informatio n an d assistanc e t o intereste d supplier s i n 
developing countries, the chances of its being set up will depend greatly on ho w 
many developin g countrie s acced e t o th e Agreement i n th e nea r future . 

Negotiations for improvements in the Agreement 

The Agreemen t call s o n membe r countrie s t o undertak e furthe r negotiations , 
Agreement on Government withi n a  perio d o f thre e year s fro m it s entr y int o forc e ( 1 Januar y 1996 ) an d 
Procurement, Article periodicall y thereafter , t o improv e th e Agreement . I n pursuanc e o f thes e 
XXIV:7 provisions , th e Committe e o n Governmen t Procuremen t initiate d i n Februar y 

1997 negotiation s coverin g followin g elements : 

• Simplificatio n an d improvemen t o f th e Agreement , including , wher e 
appropriate, adaptatio n t o advance s i n informatio n technology ; 

• Eliminatio n o f discriminator y measure s an d practice s tha t distor t ope n 
procurement; 

• Expansio n o f the produc t coverag e o f the Agreement ; an d 

• Broadenin g membershi p o f the Agreement . 

The participating countries are planning on completing the negotiations a t leas t 
on th e firs t ite m (simplificatio n an d improvemen t o f th e Agreement) i n 1999 , 
well i n advanc e o f the Thir d Ministeria l Conference . 

Interim agreement on government procurement 

As note d earlier , onl y thre e developin g countries/area s hav e becom e member s 
of the Agreement. One reason for this is the developing countries' apprehensio n 
that the Agreement's impositio n o f the MFN an d nationa l treatment principle s 
will require them to do away with their existing practices, under which domesti c 
suppliers benefit fro m pric e preferences. I n order to encourage developing coun -
tries to prepare themselve s fo r accedin g to th e Agreement, th e 199 6 Singapor e 
Ministerial Conferenc e decide d to establish a  Working Group on Transparenc y 
in Government Procuremen t to examine the desirability of negotiating in W T O 
an interi m agreemen t o n transparenc y i n governmen t procurement . Th e 
interim agreement , unlike the Agreement on Government Procurement , i s to be 
a multilateral agreemen t bindin g on al l member countries . I t will, however, no t 
impose substantiv e obligation s fo r th e extensio n o f MF N an d nationa l treat -
ment bu t wil l se t ou t suc h procedura l provision s a s will resul t i n greate r trans -
parency i n th e method s use d b y governmen t purchasin g agencie s i n procurin g 
goods. Chapte r 2 4 present s a n overvie w o f th e discussion s tha t ar e currentl y 
taking plac e i n th e Workin g Group . 

Work on government procurement under the provisions of GATS 

GATS, Article Xlll:2 Articl e XIII: 2 o f GAT S call s fo r mult i la tera l negot ia t ion s o n governmen t 
p rocu remen t i n service s wi th in tw o years fro m t h e da t e o f en t ry in t o forc e o f th e 
W T O Agreement . I n pursuanc e o f thi s provision , a  W o r k i n g Par t y o n GAT S 
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Rules ha s bee n establishe d b y th e Counci l fo r Trad e i n Service s t o undertak e 
preparatory work for negotiations i n the area of government procurement . (Th e 
Working Part y i s als o responsibl e fo r th e developmen t o f rule s o n emergenc y 
safeguard measure s an d subsidies. ) 

Business implications 

A numbe r o f product s purchase d b y governmen t agencie s i n develope d 
countries ca n be supplied b y enterprises i n developing countries . A n indicativ e 
list o f suc h product s i s given i n bo x 45 . 

At present , supplier s fro m developin g countrie s ar e no t abl e t o pu t i n bid s a s 
they have no access to notices of tenders fro m purchasin g agencies in develope d 
countries. Th e adoptio n o f electroni c system s b y purchasin g agencie s fo r th e 
issue o f tender s wil l mak e thi s informatio n availabl e o n th e Internet . Thi s wil l 
greatly improv e th e acces s o f busines s enterprises , particularl y i n developin g 
countries tha t hav e bee n abl e t o develo p Interne t facilities , t o th e governmen t 
procurement marke t i n other countries . There i s also vast potentia l fo r regiona l 
trade developmen t i n th e procuremen t secto r amon g developin g countries . 

Box 45 
Products purchased  by  government agencies  that can 
enterprises in  developing countries 
Textiles and clothing 
Footwear 
Office machines and data-processing  equipment 
Office furniture 
Telecommunications equipment 
Pharmaceuticals 
Medical equipment 
Food and food products 
Sanitary, heating  and lighting  fittings 
Motor vehicles 
Electrical machinery 
Paper, printing and  publishing products 
Rubber and plastic products 
Cleaning materials and equipment 

he supplied by 
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