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U Ministries, departments and other central government offices;

QO Sub-central organizations such as municipalities, corporations and other local

bodies;

U In the case of federal States, government departments and agencies at provin-
cial and State level;

Q Public utilities supplying electricity and drinking water, and running
airports, ports and urban transport.

It is open to member countries to specify in the annexes the products and
services to be covered by the Agreement. In regard to goods, member countries
have broadly indicated that the Agreement will apply to all purchases by the
listed entities. The only exceptions are purchases by departments of defence of
defence requirements; purchases made by such departments of non-defence
requirements are, however, covered.

While the Agreement therefore applies to almost all contracts awarded by the
government agencies concerned for the procurement of goods, only a beginning
has been made in relation to purchases of services. All member countries have
included construction services in the Agreement’s coverage. Thus this service
segment, on which governments spend a high proportion of their budgetary
resources, has come under the Agreement’s discipline. As regards other services,
the rules of the Agreement apply only to those specified in each member
country’s annex. Among these are:

O Management consultancy and related services;
O Market research services;

Q Computer and related services;

Q Accounting and auditing services;

Q Advertising services;

Q Building cleaning services; and

Q Publishing and printing services.

Substantive provisions

Agreement on Government The Agreement’s most important obligation requires purchasing entities to

Procurement, Article lll extend to imported products, services and suppliers national and MFN
treatment. The first prevents them from giving price or other preferences to
domestic suppliers; the second prohibits them from discriminating among
outside supplying countries.

Operational provisions

Agreement on Government In order to ensure the implementation of these substantive obligations and to
Procurement, Articles VIl provide fair and equitable opportunities for trade to interested domestic and
to XVI foreign suppliers, the Agreement lays down a number of procedural rules. In

particular, it requires entities making purchases above specified threshold limits:
Q To do so only by inviting tenders;

Q To ensure that foreign suppliers have a fair and equitable opportunity to
participate in the tendering process; and

QO To award the contract to the tenderer who has been determined to be fully
capable of undertaking the contract and whose tender “is either the lowest
tender or which in terms of the specific evaluation criteria set forth in the
notice is determined to be most advantageous”.

Box 44 explains the various methods that can be used in inviting tenders and
the conditions for their use.
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Challenge procedures

Agreement on Government
Procurement, Article XX

The Agreement also calls on its member countries to establish at the national
level an independent review body to hear challenges or complaints and requests
for redress from domestic or foreign suppliers against a purchasing entity which
in their view has not adhered to the rules of the Agreement in awarding a
contract. The procedure for investigating such challenges should, inter alia,
provide for:

Q Interim measures to correct breaches of the Agreement’s rules, including
measures which may result in the suspension of the procurement process, or

QO Payment of compensation to the challenging tenderer, which may be limited
to the costs of preparing the tender or the challenge.

In addition, when the government of the country where the foreign supplier is
situated is satisfied that the rules of the Agreement have not been followed by
the entity in awarding the contract, it can invoke WTO dispute settlement
procedures.

Agreement on Special provisions for developing countries

Government
Procurement, Article V

Agreement on Government
Procurement, Article V:5

Agreement on Government
Procurement, Article V:12- 13

Agreement on Government
Procurement, Article V:11

As noted earlier, only three developing countries/areas have so far acceded to
the Agreement. The reasons for the reluctance of developing countries to join
the Agreement can generally be attributed to the apprehension that, on
becoming a member, they will have to change their existing policies. These
policies currently require their purchasing agencies to buy locally whenever
possible and, when they are allowed to invite tenders from foreign suppliers, to
give price preferences to domestic producers. Further, in order to promote the
development of SMEs, domestic rules often oblige purchasing agencies to prefer
SME products to those of large firms.

However, the Agreement does provide for special and differential treatment.
This permits developing countries to negotiate for accession without being
obliged to bring all their practices in conformity with the Agreement
immediately on joining. They can stipulate, for instance, that the discipline of
the Agreement should apply only to a specified number of purchasing agencies.
Furthermore, they can negotiate for “exclusions from the rules on national
treatment” certain products or services for which they wish to continue to
extend price preferences to domestic producers by buying from them even
though the prices quoted by foreign suppliers are lower.

The Agreement has specific provisions on special treatment to be accorded to
least developed countries with respect to products or services originating from
them. It imposes an obligation on developed countries to provide assistance, on
request, to potential tenderers in these countries in submitting tenders, and in
complying with technical regulations and standards relating to products or
services subject to an intended procurement.

Furthermore, to enable suppliers in developing countries that have become
members of the Agreement to benefit fully from the opening of the government
procurement market, each developed country is required to establish
information centres from which information can be obtained on:

Q Laws, regulations and practices relating to government procurement;
Q Addresses of entities covered by the Agreement;
O Nature and volume of products or services procured, including available

information on future tenders.

From the strictly legal point of view, requests for such information can be made
only by members of the Agreement. In practice however most, if not all, of these
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