
CHAPTER 1 1 

Response to unfair trade practices: rules on the use of 
countervailing and anti-dumping duties 

Summary 
The GATT  rules  deal with  two  types  of "unfair"  trade  practices which  distort 
conditions of  competition. First,  the competition may  be unfair if the exported goods 
benefit from subsidies.  Second,  the  conditions of  competition may  be distorted if  the 
exported goods are dumped in foreign markets. 

In common parlance, it  is usual to designate all low-cost imports as dumped imports. 
The Agreement on Anti-dumping Practices (ADP), however,  lays  down strict criteria 

for determining  when "a product is to be considered as being dumped". In  general, a 
product is considered dumped if the export price is  less than  the price charged for the 
like product in the exporting country. 

The Agreements on  Anti-dumping Practices  and  on  Subsidies and Countervailing 
Measures (SCM) authorize  countries to  levy  compensatory duties  on imports  of 
products that are  benefiting from unfair  trade  practices. However,  an importing 
country can levy countervailing duties on subsidized imports and anti-dumping duties 
on dumped imports only if it is established, on the basis of investigations carried out by 
it, that  such  imports  are  causing  "material  injury"  to  a  domestic  industry. 
Investigations for the  imposition of  such duties  should ordinarily be initiated on the 
basis of a petition made by or  on behalf of an industry,  alleging that  imports  are 
causing it injury. 

The two Agreements lay down similar criteria for determining injury. The procedures 
for carrying out investigations for the  levy of anti-dumping and countervailing duties 
are likewise similar. 

As note d i n chapte r 9 , th e rule s permi t countrie s t o tak e safeguar d action s 
restricting import s fo r temporar y period s when , a s a  resul t o f a  sudde n an d 
sharp increase in imports , serious injury i s caused to the domestic industry of 
the importing country. The increased imports covered by these particular rules 
are not attributable to unfair trade practices by foreign suppliers . 

However, the GATT rules acknowledge that the rise in imports may indeed be 
due t o th e adoptio n o f unfai r trad e practice s b y foreig n suppliers . The rule s 
therefore la y dow n th e basi s o n whic h government s ma y lev y compensator y 
duties on imports of products benefiting from suc h unfair practices . They deal 
with tw o form s o f unfai r trad e practice s whic h distor t condition s o f 
competition. First , the competitio n ma y become unfai r i f the exporte d good s 
benefit fro m specifi c subsidies . Second, the conditions o f competition may be 
distorted i f the producer dumps its goods in foreign markets . 



Chapter 11  - Response  to unfair trade practices: rules  on the use of countervailing and anti-dumping duties 143 

The basi c provision s o f GAT T 199 4 o n th e us e o f subsidie s hav e bee n 
elaborated b y the Agreement o n SCM . As noted earlier , th e basi c ai m o f thes e 
provisions i s eithe r t o prohibi t o r t o restrai n th e us e o f subsidie s tha t caus e 
adverse effect s t o th e interest s o f othe r Members . However , wher e th e us e o f 
permitted subsidie s result s i n materia l injur y t o a  domesti c industr y i n a n 
importing Member , th e rule s permi t tha t importin g Membe r t o tak e remedia l 
measures whic h coul d tak e th e for m o f countervailin g dutie s o n subsidize d 
imports. Likewis e th e Agreemen t o n Anti-dumpin g Practice s (ful l title : 
Agreement o n Implementatio n o f Articl e V I o f th e Genera l Agreemen t o n 
Tariffs an d Trad e 1994) , which elaborate s th e basi c GAT T rule s o n dumping , 
authorizes Member s t o lev y anti-dumping dutie s o n dumpe d imports . 

In general , a  produc t i s considere d dumpe d i f th e expor t pric e i s les s tha n th e 
price charge d fo r th e lik e produc t i n th e exportin g country . Broadl y speaking , a 
producing enterpris e i s abl e t o charg e highe r price s o n sale s i n th e domesti c 
market if , a s a result of a high level of protection, foreign competition i s absent o r 
weak. 

The rules of the Agreements o n SC M an d ADP do not per se condemn dumpin g 
or subsidization. They recognize that the lower prices of imported goods arisin g 
from dumpin g o r subsidization coul d benefi t industria l user s and consumer s i n 
the importin g countries . The tw o Agreements therefor e la y down a n importan t 
principle: tha t compensator y dutie s i n th e for m o f countervailin g dutie s o n 
subsidized import s an d anti-dumpin g dutie s o n dumpe d import s canno t b e 
levied solely on the ground that a  product has benefited fro m a  subsidy or that i t 
is bein g dumped . The y ca n b e levie d onl y i f i t i s establishe d afte r a n 
investigation, whic h mus t normall y b e initiate d o n th e reques t o f a  domesti c 
industry, tha t dumpe d o r subsidize d import s ar e causin g "materia l injury " t o 
that industry . 

Similar principles appl y when government s tak e safeguar d measure s t o restric t 
imports i n orde r t o assis t a  domestic industr y tha t i s being injured b y a  sudde n 
and shar p increas e i n imports . Th e standar d o f "injury " t o th e industr y tha t 
must b e establishe d t o justif y safeguar d action s is , however, muc h highe r tha n 
that require d fo r th e lev y of countervailing o r anti-dumping duties . I n th e cas e 
of safeguar d actions , injur y t o th e industr y mus t b e "serious" ; i n th e cas e o f 
countervailing an d anti-dumpin g duties , a  lower standar d o f proo f o f materia l 
injury i s adequate. The difference i n standards i s attributable to the fact that, i n 
the firs t instance , the industry' s problem s d o not aris e from unfai r competition , 
while i n th e second , thes e ar e du e t o th e unfai r trad e practice s o f foreig n 
producers. 

This chapte r discusse s th e followin g subjects : 

• Th e concep t o f dumpin g a s embodied i n GAT T law , 

• Th e rule s an d procedure s tha t countrie s mus t follo w i n levyin g 
anti-dumping an d countervailin g duties . 

The rule s that the Agreements o n SC M an d ADP lay down fo r the levy of thes e 
compensatory dutie s ar e similar . Furthermore , a t th e nationa l level , th e 
authorities responsibl e fo r investigatin g petition s fo r th e lev y of countervailin g 
and o f anti-dumpin g dutie s ar e th e sam e i n mos t cases . 

Concept of dumping as embodied in GATT law 

In commo n parlance , i t i s usua l t o designat e al l low-cos t import s a s dumpe d 
imports. The Agreement o n Anti-dumping Practices , however , lay s down stric t 
criteria fo r determinin g whe n a n importe d produc t shoul d b e treate d a s bein g 
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Agreement o n Anti-dumping 
Practices, Article 2: 1 

Agreement o n Anti-dumping 
Practices, Article 2: 2 

Agreement o n Anti-dumping 
Practices, Article 2:2 , 
footnote 2 

dumped. I n particula r i t state s tha t " a produc t i s t o b e considere d a s bein g 
dumped", i f its export price i s less than th e pric e a t which a  like product i s sold 
for consumptio n i n th e exportin g country . I n othe r words , i f o n th e basi s o f a 
comparison o f th e expor t pric e an d th e hom e consumptio n pric e i n th e 
exporting country i t is found tha t the latter price is higher, the product could be 
treated a s being dumped . 

The Agreement , however , provide s tha t th e determinatio n o f dumpin g o n th e 
above basi s ma y no t b e appropriate : 

• Wher e sale s in the domesti c marke t o f the exportin g countr y ar e not i n th e 
ordinary cours e o f trade (e.g . sale s below the cos t o f production) , an d 

• Wher e th e volume o f sale s i n th e domesti c marke t i s low. 

In these cases , the Agreement permit s dumpin g to be determined by comparin g 
the expor t pric e with : 

• A  comparabl e pric e charge d fo r th e lik e produc t whe n exporte d t o a  thir d 
country, o r 

• A  constructe d value , calculate d o n th e basi s o f th e productio n cost s o f th e 
imported product , plus general, selling and administrative costs , and profits . 

However, in order to ensure to the maximum extent possible that dumping is being 
determined on the basis of a comparison of the export price with the price for home 
consumption i n the exporting country, the Agreement lays down the so-calle d 5% 
representative test.  Th e investigatin g authoritie s mus t us e fo r price-compariso n 
purposes price s charge d t o thir d countr y market s o r us e constructe d value s 
calculated on the basis of the cost of production i f the value of sales in the domesti c 
market o f th e exportin g countr y constitute s les s tha n 5 % o f th e sale s o f th e 
products t o the importin g country . 

Rules and procedures for levying countervailing and anti-dumping duties 

Main criteria for the levy of duties 

Injury to  domestic industry 
The basi c rul e whic h th e Agreement s o n AD P an d SC M la y dow n i s tha t 
anti-dumping and countervailing dutie s shoul d be levied only where i t has bee n 
established o n th e basi s o f investigation s that : 

Agreement o n Anti-dumping 
Practices, Article 3 ; 
Agreement o n Subsidies and 
Countervailing Measures , Article 15 

• Ther e ha s bee n a  significan t increas e i n dumpe d o r subsidize d imports , 
either i n absolut e term s o r relative t o productio n o r consumption ; an d 

• Th e prices of such imports have undercut those of the like domestic product , 
have depresse d th e pric e o f th e lik e produc t o r hav e prevente d tha t pric e 
from increasing ; an d 

• A s a  result , injur y i s caused t o th e domesti c industr y o r ther e i s a  threa t o f 
injury t o th e domesti c industr y o f the importin g country . 

Causal link  between dumped,  subsidized  imports  and  injury  to  the 
domestic industry 
The tw o Agreements specif y that , i n determining whether dumpe d import s ar e 
causing injur y t o th e domesti c industry , "relevan t economi c factor s havin g a 
bearing o n th e stat e o f the industry " shoul d b e take n int o accoun t (se e box 2 6 
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Box 26 
Factors to be taken into account in determining material injury to 
domestic industry 
(Agreement on Anti-dumping Practices, Article 3; Agreement on Subsidies and Countervailing 
Measures, Article 15) 

The Agreements on SCM  and  ADP  provide  that the  determination  of whether 
subsidized or dumped imports  are causing injury to  a domestic  industry  should be 
made on the  basis  of all "relevant economic factors having a bearing on the  state  of the 
industry". Such factors include: 

• Actual  or  potential decline in  output,  sales,  market share, profits, productivity, 
return on investments, or utilization of capacity; 

• Effects  on domestic prices; 
• Actual  or  potential effects on cashflow, inventories,  employment,  wages, growth, 

ability to  raise capital or investments. 

In the  case of  anti-dumping investigations,  one  of the other  factors to  be taken into 
account is the magnitude of the margin of dumping. Likewise in investigations for the 
levy of countervailing duties on imports  of agricultural products, an  additional factor 
to be  taken into account is whether there has been an increased burden on  government 
support programmes. 
The two  Agreements  clarify that the  above list of economic factors is illustrative and 
not exhaustive,  and that  "one  or several  of these  factors necessarily  give  decisive 
guidance". 
The Agreements further stipulate  that the  investigating  authorities must also examine 
whether any factors other than subsidized or dumped imports are causing injury to 
domestic industry. Countervailing or anti-dumping duties should not be levied  if the 
main factors responsible  for the  difficulties of the  industry  are  factors other  than 
subsidized or dumped imports. Such factors could include: 

• Contraction  in demand or changes in  the patterns of consumption; 
• Trade  restrictive  practices  of  and  competition  between, foreign and  domestic 

producers; 
• Developments  in  technology and export performance; and 
• Productivity  of the domestic  industry. 

for a  listing o f thes e factors) . Furthermore , fo r anti-dumpin g o r countervailin g 
duties t o b e levied , i t mus t b e clearl y establishe d tha t ther e i s a  causa l lin k 
between dumpe d o r subsidize d import s an d th e injur y t o th e industry . 

Where th e problem s being encountered b y the domesti c industr y ar e caused b y 
such factor s a s "contraction s i n deman d o r change s i n th e patter n o f 
consumption" an d canno t b e directl y attribute d t o dumpe d o r subsidize d 
imports, anti-dumpin g o r countervailin g dutie s mus t no t b e levied . 
Furthermore, suc h dutie s mus t no t b e levie d wher e increase d import s ar e 
adversely affectin g onl y a  few producers . The y ca n b e levie d solel y when i t ha s 
been establishe d tha t th e import s ar e posing problems t o the producer s "whos e 
collective outpu t o f th e produc t constitute s a  majo r proportio n o f th e tota l 
domestic production " o f th e industry . 

Agreement on Antidumping 
Practices, Article 3.3 ; 
Agreement on Subsidies 
and Countervailing 
Measures, Article 15. 3 

Cumulation of  imports 
Normally when import s fro m severa l countrie s ar e subjec t t o investigations , th e 
assessment o f whether suc h import s ar e causin g injur y t o th e domesti c industr y 
has to be made separatel y fo r each country . The Agreements, however , allo w the 
investigating authorities i n certain situation s to assess the combined effect s o f all 
imports under investigation in determining injury. Suc h cumulation o f imports is 
allowed onl y if : 
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Agreement o n Anti-dumping 
Practices, Article 5.4 ; 
Agreement o n Subsidies 
and Countervailing Measures , 
Article 11. 4 

• Th e dumpin g margi n o r th e amoun t o f subsidizatio n o f eac h individua l 
country exceed s a  de minimis level ; 

• Th e volum e o f import s fro m eac h countr y i s not negligible ; an d 

• Suc h cumulativ e assessmen t i s appropriat e i n th e ligh t o f condition s o f 
competition betwee n importe d product s an d th e condition s o f competitio n 
between th e importe d product s an d lik e domesti c products . 

Standing of  petitioners 
It i s importan t t o not e tha t th e tw o Agreement s stipulat e that , sav e i n 
exceptional situations, 16 anti-dumping o r countervailing investigation s shal l b e 
initiated onl y o n th e basi s o f a  complain t mad e "b y o r o n behalf " o f th e 
domestic industry . 

Further, in order to ensure that applications fo r the levy of such duties are mad e 
only when a  substantia l numbe r o f producer s ar e affected , th e Agreement s la y 
down tw o complementar y criteria : 

• First , the producers supporting the application mus t account fo r over 50% of 
the production o f the producers who express an opinion eithe r in support of , 
or against , th e petition. 17 

• Second , the producers supportin g the application shoul d accoun t fo r at leas t 
25% o f the industry' s tota l production . 

The investigatin g authoritie s ar e unde r a n obligatio n t o ascertai n whethe r 
petitioners hav e suc h standin g befor e initiatin g a n investigation . 

Procedural rules 

Agreement o n Anti-dumping 
Practices, Article 5.5 ; 
Agreement o n Subsidies 
and Countervailin g 
Measures, Article 11. 5 

Agreement o n Antidumping 
Practices, Article 12.1; 
Agreement o n Subsidies 
and Countervailin g 
Measures, Article 22. 2 

Agreement o n Anti-dumping 
Practices, 6.1.3 ; 
Agreement o n Subsidies and 
Countervailing Measures, 12.1. 3 

Agreement o n Subsidies 
and Countervailin g 
Measures, Article 13 

Information to  he provided in  the application 
The Agreements furthe r stipulat e th e typ e o f information (se e box 27) tha t th e 
petitioning industr y mus t provid e i n it s application i n orde r t o substantiat e it s 
claim tha t dumpe d o r subsidize d import s ar e causin g i t injury . 

A larg e numbe r o f application s tha t ar e unsubstantiate d o r d o no t mee t th e 
criteria describe d abov e ar e i n practic e rejecte d b y investigatin g authorities . As 
the mere submission o f such applications often create s uncertainty i n trade, th e 
Agreements requir e th e investigatin g authoritie s t o avoi d publicizin g th e 
submission o f applications . However , afte r th e decisio n i s take n t o initiat e 
investigations, authoritie s ar e oblige d t o giv e publi c notic e o f th e initiatio n o f 
investigations giving , inter alia, the names o f the exporting country or countries , 
the basi s o n whic h dumpin g o r subsidizatio n i s allege d an d a  summar y o f th e 
allegations o n whic h th e clai m fo r injur y i s based . 

Notification to  governments 
In addition, the investigating authorities ar e required to notify th e government s 
of exportin g Member s o f th e receip t o f a  properl y documente d complain t an d 
before initiatin g anti-dumpin g o r countervailin g investigations . A s soo n a s a n 
investigation i s initiated, the authoritie s mus t make available the ful l tex t of th e 
written applicatio n t o th e government s o f th e exportin g countries . 
Furthermore, th e SC M Agreemen t impose s a n obligatio n o n th e investigatin g 
country t o ente r int o consultation s wit h th e governmen t o f th e exportin g 

16 Th e government of an importing country can initiate action for the levy of anti-dumping and 
countervailing duties only in exceptional circumstances . 

17 A  section o f th e producer s ma y no t wis h t o expres s a n opinio n eithe r fo r o r agains t th e 
petition. Th e share of such producers is to be excluded in arriving at the percentage. 
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Box 27 
Information to  be  provided  in  applications  for  the  levy  of 
anti-dumping or  countervailing  duties 

The application for the  levy  of anti-dumping and countervailing duties should contain 
the following information: 
• The  volume of the domestic production of  the producers  making the application; 
• Description  of  the alleged  dumped or subsidized product; 
• The  names of the exporting  countries, each known exporter or foreign producer, and 

a list  of the importers  of the product; 
• Information  on dumping/subsidization: 

- In  applications  for anti-dumping  action,  such information  should include 
prices at  which  the product is sold in the  domestic market  of the exporting 
country and information  on export prices. 

- In  applications  for countervailing  duties,  such  information  should include 
evidence of the existence,  amount  and nature of the subsidy. 

- Information  regarding injury and causality. 
- Information  on the volume of dumped or subsidized imports. 
- Information  on the adverse effects of such imports: 

• On  domestic  prices, and 
• On  the  domestic industry. 

Agreement o n Anti-dumping 
Practices, Article 6.1; 
Agreement o n Subsidies 
and Countervailin g 
Measures, Article 12. 1 

Agreement o n Anti-dumping 
Practices, Article 6.12 ; 
Agreement o n Subsidies 
and Countervailin g 
Measures, Article 12.1 0 

country afte r th e petitio n i s accepted bu t befor e th e investigation s begin . Suc h 
consultations provid e th e governmen t o f th e investigatin g countr y a n 
opportunity t o ascertai n whether , takin g int o accoun t th e informatio n 
presented i n the applicatio n o n th e allege d injuriou s effect s o f subsidie s o n th e 
industry, the exporting country i s prepared t o modify it s subsidy practices s o as 
to reac h mutuall y acceptabl e solutions . 

Right to  give evidence 
The rules of the two Agreements furthe r ai m at ensuring that, once investigation s 
have begun , exporter s an d importer s o f th e allege d dumpe d o r subsidize d 
products, th e government s o f th e exportin g countries , an d othe r intereste d 
parties (e.g . trade or business associations of which the exporters or producers ar e 
members) hav e adequat e opportunit y t o tende r ora l an d writte n evidenc e t o 
rebut th e clai m mad e b y th e petitioner s an d t o defen d thei r interests . Toward s 
this end , th e Agreements specificall y provid e that : 

• Th e ful l tex t o f th e applicatio n shoul d b e mad e availabl e t o al l know n 
exporters allege d t o b e dumpin g o r benefitin g fro m subsidie s an d t o th e 
governments o f th e exportin g countrie s concerned ; 

• Th e evidenc e presente d b y on e part y shoul d b e promptl y mad e availabl e t o 
the othe r partie s participatin g i n th e investigations ; an d 

• Partie s hav e a  righ t t o se e al l informatio n (excludin g confidentia l 
information) use d b y the investigatin g authoritie s durin g th e investigation s 
to hel p the m i n preparin g thei r presentations . 

In addition , th e tw o Agreement s provid e that , i n anti-dumpin g an d 
countervailing investigations , industria l user s an d organization s o f consumer s 
of th e product s unde r investigatio n shal l b e give n a n opportunit y t o expres s 
their views on whether th e cas e meet s th e statutor y criteri a fo r th e lev y of suc h 
duties (i.e . dumping o r subsidization , injur y an d causality) . 
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Agreement o n Anti-dumping 
Practices, Article 6.1.1 ; 
Agreement o n Subsidies 
and Countervailing 
Measures, Article 12.1. 1 

Agreement o n Anti-dumping 
Practices, Article 6.7 an d 
Annex I; 
Agreement o n Subsidies 
and Countervailing 
Measures, Article 12. 6 
and Annex VI 

This provisio n ca n b e use d t o safeguar d th e essentia l interest s o f user s an d 
consumers when th e authoritie s conside r tha t th e levy of such duties could lea d 
to a n unjustifie d ris e i n prices . 

Provision of  information by  exporters  and the  best information  rule 
While giving exporting enterprises th e righ t to defend thei r interest s durin g th e 
investigations, the Agreements als o oblige them t o cooperate with investigatin g 
authorities an d t o provid e th e latte r with an y informatio n the y ma y reques t o n 
production cost s an d othe r matters . I n practice , investigatin g authoritie s 
require suc h informatio n t o be given on th e basi s of a  questionnaire an d withi n 
a perio d o f no t les s tha n 3 0 day s o f th e reques t fo r information . Wher e 
enterprises ar e no t abl e t o repl y withi n tha t period , th e Agreement s cal l o n 
investigating authoritie s t o conside r request s fo r extensio n wit h sympath y an d 
to assist the enterprises, i f requested, i n providing the information i n the forma t 
required. Where , however , producin g enterprise s refus e t o cooperat e o r do no t 
provide th e informatio n demande d withi n a  reasonabl e perio d o f time , th e 
investigating authoritie s ca n take decisions on the basi s of the bes t informatio n 
available, i.e . informatio n provide d b y th e petitionin g industry . 

On-the-spot investigations 
Investigating authoritie s ofte n fin d i t necessar y t o undertak e on-the-spo t 
investigations t o verif y th e informatio n provide d b y exporter s o r producin g 
companies i n response to the questionnaire o r to collect additional information . 
The Agreements stipulat e tha t suc h investigation s ca n b e carried ou t onl y wit h 
the agreement o f the exporters or producers concerned an d i f the government o f 
the exportin g countr y doe s no t objec t t o th e investigations . Sufficien t advanc e 
notice of the intended visi t should be given. The notice should indicat e the typ e 
of th e informatio n neede d s o tha t th e exporters/producer s ca n prepar e 
themselves t o provid e tha t information . 

A refusa l t o permi t a n on-the-spo t investigatio n coul d resul t i n us e b y th e 
authorities o f th e bes t informatio n available . 

Methodological rule s 

The method s use d b y th e investigatin g authoritie s t o calculat e th e pe r uni t 
subsidy receive d b y a  produc t o r th e margi n o f dumpin g ca n greatl y influenc e 
the leve l o f countervailin g o r anti-dumpin g dutie s t o b e paid . Th e tw o 
Agreements therefor e provid e certai n guideline s fo r th e investigatin g 
authorities t o follo w i n makin g thes e calculations . 

Agreement o n Subsidies 
and Countervailing 
Measures, Article 14 

Agreement o n Anti-dumping 
Practices, Article 2. 4 

Agreement on  SCM 
The SC M Agreemen t provide s tha t th e nationa l legislatio n o r implementin g 
regulations o f membe r countrie s shoul d specif y th e method s t o b e use d b y th e 
investigating authoritie s i n determinin g pe r uni t subsidy . I n addition , t o ensur e 
transparency, i t imposes an obligation o n the investigatin g authorities t o explai n 
in thei r decisio n ho w th e pe r uni t subsidizatio n wa s arrive d a t b y usin g th e 
method specifie d i n the legislation . 

Agreement on  ADP 

Price comparison:  general principles 

As noted earlier , a  product i s considered dumpe d onl y i f the foreig n producer' s 
export pric e i s lowe r tha n th e pric e charge d fo r hom e consumptio n i n th e 
country of export. The margi n o f dumping i s therefore determine d primaril y b y 
comparing thes e tw o prices . 
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Agreement o n Anti-dumping 
Practices, Article 2.1.1 an d 
footnotes 3 , 4 , 5 

The AD P Agreemen t set s ou t guideline s t o ensur e a  fai r compariso n betwee n 
the hom e consumptio n pric e an d th e expor t price . I n particular , i t state s tha t 
such compariso n shoul d b e mad e "a t th e sam e leve l o f trade , normall y a t th e 
ex-factory level , an d i n respec t o f sale s mad e a t a s nearl y a s possibl e th e sam e 
time." Du e allowanc e shoul d als o b e mad e fo r "difference s i n condition s an d 
terms o f sale , taxation, level s o f trade , quantities , physica l characteristics " an d 
other factor s affectin g pric e comparability . 

In making a price comparison, the question ofte n arise s of what benchmark to use 
in determining the price for home consumption when the producer is selling in the 
home market at prices below average production cost s or at a loss. A producer who 
over a long period has been selling a product a t a loss in its domestic market would 
be abl e to dum p i t i n foreig n market s onl y by making use of it s sales profits fro m 
other product s (i.e . cross-produc t subsidization) . A  numbe r o f countrie s hav e i n 
the pas t exclude d suc h domesti c sale s i n determinin g domesti c consumptio n 
prices. I n orde r t o ensur e uniformit y i n th e practice s adopte d b y investigatin g 
authorities for that purpose, the Agreement provides that sales in the home marke t 
below fully allocate d productio n cost s (includin g administrativ e an d sellin g costs) 
may be disregarded onl y when : 

• Suc h sale s ar e mad e ove r a n extende d perio d (normall y on e year) ; 

• Th e averag e sellin g pric e i n th e hom e marke t i s les s tha n th e weighte d 
average uni t cost ; o r 

• Th e volum e o f sale s belo w uni t cos t i s more tha n 20 % o f th e total ; an d 

• Th e cost s ar e no t recovere d ove r a  reasonable period . 

Agreement o n Anti-dumping 
Practices, Article 2.4. 2 

Agreement o n Anti-dumping 
Practices, Article 2.4. 1 

Averaging prices 

To arriv e a t th e margi n o f dumpin g b y comparin g th e exporter' s domesti c an d 
export prices , investigatin g authoritie s ofte n us e a  syste m o f averaging , 
particularly when a  large number o f smal l transactions ar e involved . I n orde r t o 
ensure that , i n suc h cases , prices ar e compare d o n a n apple-to-appl e basis , th e 
Agreement require s tha t compariso n shoul d normall y b e base d on : 

• Eithe r th e weighted averag e o f home consumptio n price s with th e weighte d 
average o f th e price s o f al l expor t transactions , 

• O r the home marke t price s and expor t prices on a  transaction-to-transactio n 
basis. 

The Agreement permit s a n exception t o this general rul e when expor t prices diffe r 
significantly amon g purchasers , region s o r periods . I n suc h instances , a  weighte d 
average home consumption pric e may be compared with the price of an individua l 
export transaction . 

Currency conversion 

Comparing th e hom e consumptio n pric e wit h th e expor t pric e normall y 
involves th e conversio n o f th e latte r int o th e exportin g country' s currency . 
Because o f fluctuations , th e rat e use d fo r currenc y conversio n coul d greatl y 
influence th e margin o f dumping. I n order to ensure consistency in the method s 
used b y investigatin g authorities , th e AD P Agreemen t provide s tha t th e 
exchange rat e prevalen t o n th e dat e o f sal e shoul d b e use d fo r conversio n 
purposes. However , i f th e transactio n i s base d o n a n exchang e rat e state d i n a 
forward contract , tha t rat e shoul d b e used . 

Constructed value 

The Agreemen t o n ADP recognizes , a s note d earlier , tha t wher e th e volum e o f 
domestic sales is "low", the consumption pric e in the exporting country may no t 
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Agreement on Anti-dumping provid e a  prope r basi s fo r pric e compar ison . I n suc h cases , t h e Agreemen t 
Practices, Articles 2.2, 2.3 permit s th e investigatin g author i t ie s t o use , fo r pric e compar iso n purposes , a 

constructed valu e instea d o f the domesti c consumptio n price . The constructe d 
value i s calculated o n th e basi s o f cos t t o th e exportin g industr y o f producin g 
the product . Bo x 28 describe s the guidelines which the Agreement o n ADP lay s 
down fo r calculatin g constructe d values . 

Box 28 
Guidelines for  calculating  constructed  values 
(Agreement on Anti-dumping Practices,  Articles 2.2 and  2.3) 

When investigating  authorities  decide,  for price  comparison  purposes,  to  replace  the 
consumption price  in the  exporting country, with  a  constructed value  calculated  on  the 
basis of  the production costs  of the exporting industry,  the  ADP Agreement  lays  down 
principles for arriving  at  such  a  value.  In  particular,  it  states  that  the  costs  should 
"normally be  calculated on  the  basis of  records kept by  the  exporter or producer under 
investigation, provided  that  such  records are in accordance with the  generally accepted 
accounting principles  of  the exporting country".  The  Agreement further  provides  that 
the amounts for administrative,  sales  and general  costs and profits  should  be  based on 
"actual data  pertaining  to  production and  sales  in  the  ordinary course  of trade of  the 
like product by  the  exporter or producer under  investigation.  "  However, when  it  is  not 
possible to  determine such  amounts  on  the  above  basis,  the  Agreement provides  that 
they can  be  determined on  the  basis  of: 

• Actual  data  from  other  exporters  or  producers  of  products  in  the  same  general 
category; 

• The  weighted  average of the costs and profits  of  other exporters of the same product; 
and 

• Any  other  reasonable  method,  as  long  as the  amount  does  not exceed  that of  the 
exporters or producers of  the  same general  category  of product. 

De minimis  rule 

Very ofte n durin g th e cours e o f preliminar y investigations , th e authoritie s ar e 
satisfied tha t i t will no t b e possibl e fo r th e petitioner s t o establis h injur y a s th e 
margin o f dumpin g i s smal l o r impor t penetratio n i s negligible . Th e AD P 
Agreement provide s tha t th e applicatio n shoul d b e immediatel y rejecte d an d 
the investigatio n terminate d if : 

• Th e margi n o f dumpin g i s de  minimis,  i.e . les s tha n 2% , expresse d a s a 
percentage o f the expor t price ; o r 

• Th e volum e o f import s fro m a  particula r countr y i s les s tha n 3 % o f al l 
imports o f like products int o the importin g country. However , thi s rule doe s 
not appl y when countrie s with individua l share s o f less than 3 % collectively 
account for more than 7 % of imports of the product under investigation; o r 

• Th e injur y i s negligible . 

Likewise, th e SC M Agreemen t require s th e authoritie s t o terminat e 
investigations i n th e situation s describe d below . 

• I n th e cas e o f a  product originatin g fro m a  developed country , where : 

- Th e amoun t o f subsid y i s de minimis, i.e . less than 1% , o r 

- Th e volum e o f subsidized import s o r the injur y i s negligible . 

Agreement o n Anti-dumping 
Practices, Article 5. 8 

Agreement o n Subsidies 
and Countervailin g 
Measures, Article 11. 9 
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• I n th e cas e o f a  produc t originatin g fro m a  developing country , when : 

- Th e level of subsidies granted does not exceed 2% of the value calculated o n 
a pe r uni t basis , 

- Th e subsidize d import s ar e les s than 4 % of tota l import s o f the importin g 
country. However , the rul e does not appl y when developin g countries wit h 
individual share s o f less than 4 % collectively accoun t fo r mor e than 9 % of 
total imports . 

Lesser duty rule 

In thi s context , i t i s als o importan t t o not e tha t bot h th e AD P an d SC M 
Agreements emphasiz e that , afte r completio n o f th e investigations , th e 
governments shoul d carefull y conside r whethe r additiona l dutie s shoul d b e 
levied eve n i f "al l requirement s regardin g thei r impositio n ar e met" . 

They furthe r encourag e th e us e o f th e lesse r dut y rule . Unde r thi s approac h 
even after i t is established tha t dumped o r subsidized import s are causing injur y 
to the domestic industry , the decision on whether the amount o f duty should b e 
the ful l margi n o f dumping or the ful l amoun t o f subsidy or less should be mad e 
by the appropriat e governmenta l authoritie s and , i f a lesser duty i s adequate t o 
remove th e injur y t o th e domesti c industry , th e lesse r dut y shoul d b e levied . 
This principl e i s followed b y som e countrie s which , afte r th e investigation s ar e 
completed, tr y to determine the injury margi n and levy duty on the basis of tha t 
margin i f i t i s lower tha n th e dumpin g margi n o r th e amoun t o f subsidy . 

Provisional measures 

The two Agreements furthe r authoriz e provisiona l measures - i n the form o f cash 
deposits or bonds - t o be taken when the investigating authorities judge that suc h 
measures are "necessary to prevent injury being caused during the investigation. " 
However, th e Agreement s stipulat e tha t suc h provisiona l measure s shoul d b e 
taken only after th e investigating authorities have made a preliminary affirmativ e 
determination o f dumpin g o r subsidizatio n an d consequen t injur y t o th e 
domestic industry . I f a  definitiv e decisio n i s mad e t o lev y dut y an d th e dut y i s 
higher tha n th e cas h deposi t o r bond , th e differenc e i s no t collecte d fro m th e 
importer. Th e importer , however , ha s a  righ t t o clai m fo r reimbursemen t o f th e 
difference whe n th e definitiv e dut y i s lower than th e cas h deposit . 

Price undertakings 

Exporters ca n avoi d anti-dumpin g o r countervailin g dutie s b y undertakin g t o 
increase thei r expor t prices . However, t o preven t exporter s fro m bein g require d 
to giv e suc h pric e undertaking s eve n whe n thei r export s ar e no t causin g injur y 
to the domesti c industr y o f the importin g country , the Agreements permi t suc h 
price undertaking s onl y afte r th e investigatin g authoritie s hav e mad e a 
preliminary affirmative determinatio n o f injury t o the domesti c industry and of 
dumping o r subsidization . The y furthe r stipulat e tha t th e decisio n t o offe r a 
price undertakin g shoul d b e lef t t o th e exporte r an d tha t "n o exporte r shal l b e 
forced t o enter into such undertakings." I t is also possible that the authorities o f 
the importin g countrie s ma y conside r th e acceptanc e o f undertaking s 
impractical; thi s woul d b e th e cas e whe n th e "numbe r o f actua l o r potentia l 
exporters i s too great" . 

Disclosure prior to final determination 

Agreement on Anti-dumping T h e tw o Agreement s s t ipulat e t h a t t h e investigation s shoul d b e complete d 
Practices, Article 6.9; wi th i n a  per io d o f on e year , an d i n n o cas e mor e t h a n 1 8 m o n t h s afte r it s 

Agreement o n Subsidies 
and Countervailin g 
Measures, Article 27.1 0 

Agreement o n Anti-dumping 
Practices, Article 9 .1; 
Agreement o n Subsidies 
and Countervailin g 
Measures, Article 19. 2 

Agreement o n Anti-dumping 
Practices, Article 7; 
Agreement o n Subsidies 
and Countervailin g 
Measures, Article 17 

Agreement o n Anti-dumping 
Practices, Article 8; 
Agreement o n Subsidies 
and Countervailin g 
Measures, Article 18 
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Agreement o n Subsidies 
and Countervailin g 
Measures, Article 12. 8 

initiation. Befor e makin g the fina l determination , th e investigatin g authoritie s 
are require d t o "disclose " t o th e intereste d partie s (e.g . exporter s o r producer s 
under investigation , thei r governments , an d importers ) th e essentia l fact s o n 
which th e decisio n t o appl y th e dut y i s made . 

Determination of the amounts of subsidy and dumping margins 

Agreement o n Anti-dumping 
Practices, Articles 6.10,9.2 ; 
Agreement o n Subsidies 
and Countervailin g 
Measures, Article 19. 3 

It i s important t o not e tha t th e Agreements visualize tha t a s far a s possible th e 
amounts o f countervailin g an d anti-dumpin g dutie s shoul d b e determine d 
separately fo r eac h exporte r o r producer . Th e amount s o f dutie s payabl e coul d 
therefore var y accordin g t o th e elemen t o f subsid y i n th e pric e o r dumpin g 
margin determine d fo r eac h exporter . However , th e investigatin g authoritie s 
may determin e dutie s o n th e basi s o f statisticall y vali d sample s (o r the larges t 
volume o f exports from th e country i n question) whe n th e number o f exporter s 
or producer s i s s o larg e a s t o mak e th e calculatio n o f individua l subsid y 
elements o r dumpin g margin s impracticable . I n makin g suc h a  selection , th e 
investigating authoritie s ar e urge d t o consul t th e exporter s o r producer s 
concerned an d to make the selectio n preferably with thei r consent . I n addition , 
any exporter o r producer no t include d i n the sampl e ha s a  right to reques t tha t 
the dumpin g margi n shoul d b e fixe d separatel y fo r it . 

Sunset clause 

Agreement o n Anti-dumping 
Practices, Article 11; 
Agreement o n Subsidies 
and Countervailin g 
Measures, Article 21 

The Agreements furthe r requir e that the continued impositio n o f anti-dumpin g 
and countervailin g measure s (dutie s an d pric e undertakings ) shoul d b e kep t 
under constan t review . Suc h reviews should be conducted b y the authoritie s o n 
their own initiative or upon reques t by any interested party. If as a result of such 
a revie w th e authoritie s conclud e tha t th e measure s ar e n o longe r warranted , 
these measure s shoul d b e terminated . I n addition , th e Agreement s hav e a 
sunset clause , unde r whic h anti-dumpin g an d countervailin g measure s 
automatically expir e fiv e year s afte r thei r imposition , unles s a  revie w o f th e 
cases determines that , in the absence of such measures, dumping and injury wil l 
continue o r recur . Review s fo r thi s purpos e mus t b e initiate d befor e th e sunse t 
date an d shoul d normall y b e conclude d withi n on e year . 

Business implications 

For busines s persons , knowledg e o f th e comple x rule s o n th e lev y o f 
anti-dumping an d countervailin g dutie s i s essentia l i n thei r capacitie s a s 
exporters and producers whose interests may be adversely affected b y the unfai r 
price practice s o f producer s i n othe r countries . 

In recen t years, there ha s been a  steady increas e i n the numbe r o f petitions fo r 
anti-dumping an d countervailin g action s b y bot h develope d an d developin g 
countries (se e bo x 29) . Enterprise s i n man y developin g countrie s ar e findin g 
that a s thei r export s o f manufacture d product s rise , ther e ar e increasin g 
pressures fro m industrie s i n the importin g countries fo r the lev y of such duties , 
on the grounds that the goods are being dumped o r subsidized. Suc h duties ma y 
be levie d o n an y importe d product , includin g suc h product s a s textiles , whic h 
are o f considerabl e importanc e i n th e trad e o f developin g countries . 

In the circumstances , i t is becoming essentia l fo r enterprise s t o be familia r wit h 
the rule s applicabl e i n thi s area . A n understandin g o f th e rule s could , fo r 
instance, enabl e a n exportin g enterpris e t o tak e precautionar y step s t o avoi d 
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Box 29 
Anti-dumping and  countervailing  actions  taken  by  WTO  members 
in 1997 

Anti-dumping investigations 
During the  period 1 January -  31 December  1997,  a  total  of 240 anti-dumping 
investigations were initiated by WTO  member  countries. The  most active Members \ 
were the following: 

Country/area 

Australia 
European Community 
South Africa 
United States 
Argentina 
Korea, Rep. of 
Canada 
India 
Brazil 
Malaysia 
Mexico 

In terms  of  the  export  products 

Number of  investigations  initiated 

42 
41 
23 
16 
15 
15 
14 
13 
14 

8 
6 

investigated during  the  year, the  European 
Community had  the  largest  number (59),  followed  by  China  (31),  Taiwan 
Province, China  (16), Republic  of Korea (16), United  States (15) and  Japan (12). 

At the  end of  1997  there  were 880 anti-dumping  measures  in force in  various 
member countries. Of  these 34% were  maintained by the United States, 16% by the 
European Community,  10%  by Canada and  9%  by  Mexico.  Other  countries 
accounted for less  than 5% of  the measures taken. 

Countervailing actions 
During the period 1 January to 31 December  1997, 16  investigations  for the  levy of 
countervailing duties were initiated by member countries. 

At the  end of 1997 there  were a total of 87 countervailing  actions in force in member 
countries. 

anti-dumping action s i n foreig n market s wher e ther e ar e increasin g pressure s 
from industria l an d othe r group s fo r suc h actions . Whil e i t ma y continu e t o 
charge expor t price s tha t ar e lower than it s domesti c price s i n market s where i t 
faces no threat, i t should avoid doing so in markets where anti-dumping action s 
are possible . I n suc h markets , anti-dumpin g dutie s ca n b e avoide d i f th e 
exporter doe s no t allo w th e differenc e betwee n it s domesti c pric e an d expor t 
price t o fal l belo w a  reasonable margin . As noted , i f the margi n i s de minimis o r 
less, investigatin g authoritie s ar e require d t o rejec t application s fo r th e lev y o f 
duties. Investigating authorities also take into account the share of an exportin g 
country in total imports of a product. I t would be in the interest of the exportin g 
enterprise no t t o allow its exports to rise to a  market where i t is apprehensive o f 
a petition fo r anti-dumpin g actio n and , where possible , t o diversif y it s trade t o 
other markets . 

When investigation s begin , the Agreements giv e exporting enterprise s (an d th e 
trade o r busines s association s t o whic h the y belong ) th e righ t t o defen d thei r 
interests. The ADP Agreement oblige s them t o provide informatio n o n the cos t 
of productio n an d othe r matter s o n th e basi s o f a  questionnair e sen t b y th e 
investigating authorities . I t i s essentia l fo r exporter s t o cooperat e wit h thes e 
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authorities an d t o give them th e require d information , th e reaso n bein g that i n 
anti-dumping case s th e dut y payabl e i s fixe d separatel y fo r eac h exportin g 
enterprise o n th e basi s o f th e margi n betwee n th e pric e charge d b y i t i n it s 
domestic marke t an d it s expor t price . 

The Agreement s als o oblig e th e investigatin g authoritie s t o notif y th e 
governments o f the exporting countries of their decision to begin investigations . 
The government s hav e a  righ t t o tende r evidenc e agains t th e petitio n an d t o 
defend th e interest s o f thei r exporters . A s th e lega l an d othe r cost s o f 
participating i n investigation s ar e substantia l an d ar e ofte n beyon d th e 
resources o f smal l an d medium-size d enterprises , i t i s often necessar y fo r the m 
to rel y on thei r government s t o defen d thei r interests . 

The Agreements als o seek to protect the interest s of enterprises which find tha t 
they are being injured o r hurt as a result of the unfair pricin g practices of foreig n 
suppliers. Th e affecte d enterprise s hav e th e righ t t o petitio n thei r nationa l 
investigating authoritie s fo r th e lev y o f anti-dumpin g dutie s i f the import s ar e 
being dumped an d fo r th e lev y of countervailing dutie s i f the import s ar e bein g 
subsidized. However , th e Agreement s la y dow n stric t condition s fo r invoicin g 
that right . In particular , a n application fo r the levy of duties can be made only if 
it ha s standing,  i.e . the suppor t o f producer s accountin g fo r a t leas t 25 % of th e 
total domestic production o f the product alleged to be dumped o r subsidized. I n 
addition, th e applicatio n mus t provid e informatio n establishin g a  causa l lin k 
between increase d dumpe d an d subsidize d import s an d injur y t o the producer s 
in th e for m o f los s o f production , domesti c sale s o r los s o f jobs . 

As note d earlier , complaint s o f dumpin g o r subsidize d import s ar e als o o n th e 
increase i n mos t developin g countrie s implementin g liberalizatio n measures . 
While man y o f these complaint s ar e due to the inabilit y of domestic industries , 
long accustome d t o heav y level s o f protection , t o adjus t t o th e change d 
competitive situatio n resultin g fro m th e remova l o f tariff s an d othe r barriers , 
some complaint s abou t unfai r pric e practice s o f foreig n supplier s ar e 
undoubtedly genuine. A better understanding o f the Agreements will enable th e 
affected producin g enterprises t o make appropriate us e of their right to petitio n 
the authoritie s fo r th e lev y o f anti-dumpin g o r countervailin g dutie s i n suc h 
cases. The stringen t condition s th e Agreements la y down wil l ensur e tha t suc h 
duties are levied only when the dumped o r subsidized import s are established t o 
be causin g injur y t o th e industr y concerned . 
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