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Agreement on Anti-dumping
Practices, Article 5.4;
Agreement on Subsidies

and Countervailing Measures,
Article 11.4

Q The dumping margin or the amount of subsidization of each individual
country exceeds a de minimis level;

QO The volume of imports from each country is not negligible; and

QO Such cumulative assessment is appropriate in the light of conditions of
competition between imported products and the conditions of competition
between the imported products and like domestic products.

Standing of petitioners

It is important to note that the two Agreements stipulate that, save in
exceptional situations,!® anti-dumping or countervailing investigations shall be
initiated only on the basis of a complaint made “by or on behalf” of the
domestic industry.

Further, in order to ensure that applications for the levy of such duties are made
only when a substantial number of producers are affected, the Agreements lay
down two complementary criteria:

O First, the producers supporting the application must account for over 50% of
the production of the producers who express an opinion either in support of,
or against, the petition.!”

O Second, the producers supporting the application should account for at least
25% of the industry’s total production.

The investigating authorities are under an obligation to ascertain whether
petitioners have such standing before initiating an investigation.

Procedural rules

Agreement on Anti-dumping
Practices, Article 5.5;
Agreement on Subsidies
and Countervailing
Measures, Article 11.5

Agreement on Anti-dumping
Practices, Article 12.1;
Agreement on Subsidies
and Countervailing
Measures, Article 22.2

Agreement on Anti-dumping
Practices, 6.1.3;

Agreement on Subsidies and
Countervailing Measures, 12.1.3

Agreement on Subsidies
and Countervailing
Measures, Article 13

Information to be provided in the application

The Agreements further stipulate the type of information (see box 27) that the
petitioning industry must provide in its application in order to substantiate its
claim that dumped or subsidized imports are causing it injury.

A large number of applications that are unsubstantiated or do not meet the
criteria described above are in practice rejected by investigating authorities. As
the mere submission of such applications often creates uncertainty in trade, the
Agreements require the investigating authorities to avoid publicizing the
submission of applications. However, after the decision is taken to initiate
investigations, authorities are obliged to give public notice of the initiation of
investigations giving, inter alia, the names of the exporting country or countries,
the basis on which dumping or subsidization is alleged and a summary of the
allegations on which the claim for injury is based.

Notification to governments

In addition, the investigating authorities are required to notify the governments
of exporting Members of the receipt of a properly documented complaint and
before initiating anti-dumping or countervailing investigations. As soon as an
investigation is initiated, the authorities must make available the full text of the
written application to the governments of the exporting countries.
Furthermore, the SCM Agreement imposes an obligation on the investigating
country to enter into consultations with the government of the exporting

16 The government of an importing country can initiate action for the levy of anti-dumping and
countervailing duties only in exceptional circumstances.

17 A section of the producers may not wish to express an opinion either for or against the
petition. The share of such producers is to be excluded in arriving at the percentage.






148 Chapter 11 - Response to unfair trade practices: rules on the use of countervailing and anti-dumping duties

Agreement on Anti-dumping
Practices, Article 6.1.1;
Agreement on Subsidies
and Countervailing
Measures, Article 12.1.1

Agreement on Anti-dumping
Practices, Article 6.7 and
Annex I;

Agreement on Subsidies
and Countervailing
Measures, Article 12.6

and Annex VI

This provision can be used to safeguard the essential interests of users and
consumers when the authorities consider that the levy of such duties could lead
to an unjustified rise in prices.

Provision of information by exporters and the best information rule

While giving exporting enterprises the right to defend their interests during the
investigations, the Agreements also oblige them to cooperate with investigating
authorities and to provide the latter with any information they may request on
production costs and other matters. In practice, investigating authorities
require such information to be given on the basis of a questionnaire and within
a period of not less than 30 days of the request for information. Where
enterprises are not able to reply within that period, the Agreements call on
investigating authorities to consider requests for extension with sympathy and
to assist the enterprises, if requested, in providing the information in the format
required. Where, however, producing enterprises refuse to cooperate or do not
provide the information demanded within a reasonable period of time, the
investigating authorities can take decisions on the basis of the best information
available, i.e. information provided by the petitioning industry.

On-the-spot investigations

Investigating authorities often find it necessary to undertake on-the-spot
investigations to verify the information provided by exporters or producing
companies in response to the questionnaire or to collect additional information.
The Agreements stipulate that such investigations can be carried out only with
the agreement of the exporters or producers concerned and if the government of
the exporting country does not object to the investigations. Sufficient advance
notice of the intended visit should be given. The notice should indicate the type
of the information needed so that the exporters/producers can prepare
themselves to provide that information.

A refusal to permit an on-the-spot investigation could result in use by the
authorities of the best information available.

Methodological rules

Agreement on Subsidies
and Countervailing
Measures, Article 14

Agreement on Anti-dumping
Practices, Article 2.4

The methods used by the investigating authorities to calculate the per unit
subsidy received by a product or the margin of dumping can greatly influence
the level of countervailing or anti-dumping duties to be paid. The two
Agreements therefore provide certain guidelines for the investigating
authorities to follow in making these calculations.

Agreement on SCM

The SCM Agreement provides that the national legislation or implementing
regulations of member countries should specify the methods to be used by the
investigating authorities in determining per unit subsidy. In addition, to ensure
transparency, it imposes an obligation on the investigating authorities to explain
in their decision how the per unit subsidization was arrived at by using the
method specified in the legislation.

Agreement on ADP
Price comparison: general principles

As noted earlier, a product is considered dumped only if the foreign producer’s
export price is lower than the price charged for home consumption in the
country of export. The margin of dumping is therefore determined primarily by
comparing these two prices.
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Agreement on Anti-dumping
Practices, Article 2.1.1 and
footnotes 3,4, 5

Agreement on Anti-dumping
Practices, Article 2.4.2

Agreement on Anti-dumping
Practices, Article 2.4.1

The ADP Agreement sets out guidelines to ensure a fair comparison between
the home consumption price and the export price. In particular, it states that
such comparison should be made “at the same level of trade, normally at the
ex-factory level, and in respect of sales made at as nearly as possible the same
time.” Due allowance should also be made for “differences in conditions and
terms of sale, taxation, levels of trade, quantities, physical characteristics” and
other factors affecting price comparability.

In making a price comparison, the question often arises of what benchmark to use
in determining the price for home consumption when the producer is selling in the
home market at prices below average production costs or at a loss. A producer who
over a long period has been selling a product at a loss in its domestic market would
be able to dump it in foreign markets only by making use of its sales profits from
other products (i.e. cross-product subsidization). A number of countries have in
the past excluded such domestic sales in determining domestic consumption
prices. In order to ensure uniformity in the practices adopted by investigating
authorities for that purpose, the Agreement provides that sales in the home market
below fully allocated production costs (including administrative and selling costs)
may be disregarded only when:

Q Such sales are made over an extended period (normally one year);

Q The average selling price in the home market is less than the weighted
average unit cost; or

O The volume of sales below unit cost is more than 20% of the total; and

QO The costs are not recovered over a reasonable period.

Averaging prices

To arrive at the margin of dumping by comparing the exporter’s domestic and
export prices, investigating authorities often use a system of averaging,
particularly when a large number of small transactions are involved. In order to
ensure that, in such cases, prices are compared on an apple-to-apple basis, the
Agreement requires that comparison should normally be based on:

Q Either the weighted average of home consumption prices with the weighted
average of the prices of all export transactions,

O Or the home market prices and export prices on a transaction-to-transaction
basis.

The Agreement permits an exception to this general rule when export prices differ
significantly among purchasers, regions or periods. In such instances, a weighted
average home consumption price may be compared with the price of an individual
export transaction.

Currency conversion

Comparing the home consumption price with the export price normally
involves the conversion of the latter into the exporting country’s currency.
Because of fluctuations, the rate used for currency conversion could greatly
influence the margin of dumping. In order to ensure consistency in the methods
used by investigating authorities, the ADP Agreement provides that the
exchange rate prevalent on the date of sale should be used for conversion
purposes. However, if the transaction is based on an exchange rate stated in a
forward contract, that rate should be used.

Constructed value

The Agreement on ADP recognizes, as noted earlier, that where the volume of
domestic sales is “low”, the consumption price in the exporting country may not
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Agreement on Subsidies Q In the case of a product originating from a developing country, when:

and Countervailing .

Measures, Article 27.10 — The leve! of sqb31dles granted does not exceed 2% of the value calculated on
a per unit basis,

— The subsidized imports are less than 4% of total imports of the importing
country. However, the rule does not apply when developing countries with
individual shares of less than 4% collectively account for more than 9% of
total imports.

Lesser duty rule
Agreement on Anti-dumping In this context, it is also important to note that both the ADP and SCM
Practices, Article 9.1; Agreements emphasize that, after completion of the investigations, the
Agreement on Subsidies governments should carefully consider whether additional duties should be

and Countervailing levied even if “all requirements regarding their imposition are met”.

Measures, Article 19.2
They further encourage the use of the lesser duty rule. Under this approach
even after it is established that dumped or subsidized imports are causing injury
to the domestic industry, the decision on whether the amount of duty should be
the full margin of dumping or the full amount of subsidy or less should be made
by the appropriate governmental authorities and, if a lesser duty is adequate to
remove the injury to the domestic industry, the lesser duty should be levied.
This principle is followed by some countries which, after the investigations are
completed, try to determine the injury margin and levy duty on the basis of that
margin if it is lower than the dumping margin or the amount of subsidy.

Provisional measures

The two Agreements further authorize provisional measures — in the form of cash
deposits or bonds — to be taken when the investigating authorities judge that such
measures are “necessary to prevent injury being caused during the investigation.”
However, the Agreements stipulate that such provisional measures should be
taken only after the investigating authorities have made a preliminary affirmative
determination of dumping or subsidization and consequent injury to the
domestic industry. If a definitive decision is made to levy duty and the duty is
higher than the cash deposit or bond, the difference is not collected from the
importer. The importer, however, has a right to claim for reimbursement of the
difference when the definitive duty is lower than the cash deposit.

Agreement on Anti-dumping
Practices, Article 7;
Agreement on Subsidies
and Countervailing
Measures, Article 17

Price undertakings

Exporters can avoid anti-dumping or countervailing duties by undertaking to
Agreement on Anti-dumping increase their export prices. However, to prevent exporters from being required
Practices, Article 8; to give such price undertakings even when their exports are not causing injury
Agreement on Subsidies to the domestic industry of the importing country, the Agreements permit such
and Countervailing price undertakings only after the investigating authorities have made a
Measures, Article 18 preliminary affirmative determination of injury to the domestic industry and of
dumping or subsidization. They further stipulate that the decision to offer a
price undertaking should be left to the exporter and that “no exporter shall be
forced to enter into such undertakings.” It is also possible that the authorities of
the importing countries may consider the acceptance of undertakings
impractical; this would be the case when the “number of actual or potential
exporters is too great”.

Disclosure prior to final determination

Agreement on Anti-dumping The two Agreements stipulate that the investigations should be completed
Practices, Article 6.9; within a period of one year, and in no case more than 18 months after its
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authorities and to give them the required information, the reason being that in
anti-dumping cases the duty payable is fixed separately for each exporting
enterprise on the basis of the margin between the price charged by it in its
domestic market and its export price.

The Agreements also oblige the investigating authorities to notify the
governments of the exporting countries of their decision to begin investigations.
The governments have a right to tender evidence against the petition and to
defend the interests of their exporters. As the legal and other costs of
participating in investigations are substantial and are often beyond the
resources of small and medium-sized enterprises, it is often necessary for them
to rely on their governments to defend their interests.

The Agreements also seek to protect the interests of enterprises which find that
they are being injured or hurt as a result of the unfair pricing practices of foreign
suppliers. The affected enterprises have the right to petition their national
investigating authorities for the levy of anti-dumping duties if the imports are
being dumped and for the levy of countervailing duties if the imports are being
subsidized. However, the Agreements lay down strict conditions for invoking
that right. In particular, an application for the levy of duties can be made only if
it has standing, i.e. the support of producers accounting for at least 25% of the
total domestic production of the product alleged to be dumped or subsidized. In
addition, the application must provide information establishing a causal link
between increased dumped and subsidized imports and injury to the producers
in the form of loss of production, domestic sales or loss of jobs.

As noted earlier, complaints of dumping or subsidized imports are also on the
increase in most developing countries implementing liberalization measures.
While many of these complaints are due to the inability of domestic industries,
long accustomed to heavy levels of protection, to adjust to the changed
competitive situation resulting from the removal of tariffs and other barriers,
some complaints about unfair price practices of foreign suppliers are
undoubtedly genuine. A better understanding of the Agreements will enable the
affected producing enterprises to make appropriate use of their right to petition
the authorities for the levy of anti-dumping or countervailing duties in such
cases. The stringent conditions the Agreements lay down will ensure that such
duties are levied only when the dumped or subsidized imports are established to
be causing injury to the industry concerned.
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