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Chapter 9 — Safeguard measures to restrict imports in emergency situations
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side”. They are also required not to “encourage or support the adoption or
maintenance” of inter-industry arrangements that are comparable to the
governmental measures described above.

Serious injury standard

The Agreement further provides that safeguard measures should be applied
only after it has been determined by the investigating authorities that:

O A product is being imported in increased quantities (absolute or relative to
domestic production), and

O In such conditions as to cause or threaten to cause serious injury to
producers of like or directly competitive products.

The term ‘serious injury’ is defined as the “significant overall impairment in the
position of a domestic industry.” It must be established that imports are causing
such injury to the domestic industry, defined as the “producers as a whole of the
like or directly competitive products” or those “whose collective output of the
like or directly competitive products constitutes a major proportion of the total
domestic production of those products.” In other words, it is not permissible to
take safeguard measures to restrict imports where only a few producers are
finding it difficult to meet import competition.

Rules governing investigations

The Agreement requires each member country to designate authorities to be
responsible for carrying out investigations and to publish the procedures it
proposes to follow, so that these are known to the public.

The request for the initiation of such investigations can be made by the
government itself or by an industry whose collective output constitutes a major
portion of the total domestic production of the imported product. However, in
practice, investigations are generally triggered by an application made by
producers or on their behalf by an association of producers. Such applications
typically claim that increased imports are causing the producers serious injury,
leading for instance to loss of profits, reduction in production and
under-utilization of capacity and/or requiring cuts in the labour force.

The investigating authorities must give public notice of investigations and
arrange for public hearings or other appropriate means in which “importers,
exporters and other interested parties could present evidence and their views.”
The authorities should also examine views and comments against the requested
safeguard action and on whether the application of such a measure would be in
the public interest.

The investigating authorities can authorize a safeguard action only after an
evaluation of all relevant factors of an objective and quantifiable nature
establishes that there is a “causal link between increased imports of the product
concerned and serious injury or threat thereof” to the industry. Safeguard actions
should not be authorized if the problems the industry is encountering arise from
factors other than increased imports (e.g. decline in overall demand for the
product). In order to provide transparency, the investigating authorities are
further required to publish their reports and conclusions.

Application of safeguard measures

The Agreement emphasizes that, in taking safeguard measures, the aim of the
governments should be to promote “structural adjustment” and to “enhance
rather than limit competition in international markets”. To this end it provides
that such safeguard measures should be applied only for temporary periods to
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enable the affected industry to take steps to adjust itself to the increased
competition that will follow the removal of those measures. Adjustment could
take the form of the adoption of improved technology or the rationalization of
production structures.

Furthermore, safeguard measures should be applied only “to the extent
necessary to prevent or remedy serious injury and to facilitate adjustment” and
on a “non-discriminatory basis to imports from all sources”. The type of
safeguard action to be taken —increase in the bound rate of tariffs or imposition
of quantitative restrictions on imports — is decided by the investigating
authorities. Where a quantitative restriction is used, quotas may be allocated
among the main supplying countries. In such cases, individual shares are
allocated in consultation with the supplying countries on the basis of their
shares in imports during a previous representative period. In allocating shares
on this basis, the interests of new suppliers should also be adequately taken into
account.

The Agreement permits, in exceptional situations, member countries to depart
from the non-discriminatory rule and to apply quota restrictions only to one or
more countries when imports from these countries “have increased in dispro-
portionate percentage in relation to the total increase of imports of the product
concerned in the representative period”. In order to ensure that such actions are
taken only in exceptional situations, the Agreement stipulates that they should
be taken after consultations with, and approval by, the Committee on Safe-
guards. The Committee has been established under the Agreement.

Compensation for the loss of trade

A member country proposing to apply safeguard measures is expected to offer
adequate trade compensation to countries whose trade interests would be
adversely affected by such measures.’® If agreement on an adequate trade
compensation cannot be reached by the country proposing to apply a safeguard
measure and the affected exporting member countries, the exporting members
may take retaliatory action.'* However, the right to retaliatory action cannot be
exercised for the first three years that the measure is in effect, where the
safeguard measure has been taken in accordance with the provisions of the
Agreement and as a result of an absolute increase in imports (and not relative to
domestic production).

Special and differential treatment of developing countries

The Agreement provides for the special and differential treatment of developing
countries in the application of safeguard measures. Imports from a developing
country are exempt from safeguard measures if its share in the imports of the
product concerned into the country taking the measure is less than 3%. This
exemption does not apply if developing countries with individual shares in
imports smaller than 3% collectively account for more than 9% of the imports.

Duration of safeguard measures

The other provisions of the Agreement are mainly directed towards ensuring
that safeguard measures are applied for temporary periods. It is thus provided
that:

13 The compensation is generally a concession, in the form of tariff reductions, from the country
wishing to take safeguard actions to the countries whose trade is to be restricted, on other
products of export interest to them.

14 Such retaliatory action is generally the suspension of a concession or other obligation to which
the country applying the safeguard measure is entitled.
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The trade in textiles will be governed by the rules of the Agreement on
Safeguards on non-discriminatory application of safeguard measures only after
1 January 2005. On that date, the Agreement on Textiles and Clothing, after
having been under implementation for 10 years, will cease to exist.

It is essential to look at these rules not only from the viewpoint of exporting
enterprises but also from the perspective of enterprises which as a result of a
sudden surge in imports are finding it difficult to compete with foreign suppliers
in their domestic markets. These enterprises have the right to petition their
governments to take safeguard actions to restrict imports. Such petitions
cannot be made by a single firm or a few enterprises, but by producers whose
“production constitutes a major proportion of total domestic production”. In
practice, such petitions or applications are often made on behalf of producers
by the associations to which they belong. Petitions can be submitted only when
it is possible to establish that there is a causal link between increased imports
and the alleged serious injury to the industry. The ability of the affected
industries to take advantage of these provisions will depend on how far they are
able to build up the case for such temporary protection, taking into account the
Agreement’s strict conditions for the imposition of safeguard measures.
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