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Preface 

As worl d trad e become s mor e an d mor e global , th e rule s o f th e worl d tradin g syste m ar e bein g 
continuously refined . Th e internationa l busines s communit y i s increasingl y experiencin g th e impac t o f 
this process . Fo r a  better participatio n i n th e worl d tradin g system , i t i s thus necessary , no w mor e tha n 
ever before , t o understan d clearl y th e busines s implication s o f thes e rules . Thi s i s especiall y s o i n 
developing an d transitio n economies . 

Shortly afte r th e establishmen t o f th e Worl d Trad e Organizatio n i n Januar y 199 5 an d th e comin g int o 
effect o f the Uruguay Round Agreements, the International Trade Centre UNCTAD/WTO (ITC) , jointly 
with th e Commonwealt h Secretariat , publishe d a  Business  Guide  to  the  Uruguay  Round.  Th e Guid e 
explained the legal framework fo r international trade resulting from thes e Agreements in simple language , 
emphasizing th e busines s implication s o f specifi c provision s an d rules . 

The Guide was very well received by the business community, trade negotiators and foreign trade official s 
alike. More tha n 17,00 0 copie s in English , French an d Spanis h were distributed an d th e Guid e ha s sinc e 
been translate d b y partne r organization s int o Arabic , Chinese , Greek , Romanian , Russia n an d othe r 
languages. More than 15 0 seminars and informatio n event s on the multilatera l tradin g system have bee n 
organized for the business community i n developing countries and transition economies , using the Guid e 
as a  comprehensive referenc e tool . 

This secon d editio n o f th e Guide , no w entitle d Business  Guide  to  the  World  Trading  System,  ha s bee n 
produced i n respons e t o request s an d suggestion s receive d fro m a  variety o f user s o f th e earlie r edition . 
While maintainin g th e overal l approach , thi s Guid e goe s beyon d th e Urugua y Roun d Agreements . I t 
contains update s t o reflec t man y o f th e development s whic h hav e take n plac e betwee n 199 6 an d 
mid-1999, and incorporate s a  new section touching upon th e issue s in six trade-related subjec t area s tha t 
have bee n include d i n th e W T O wor k programm e fo r stud y an d analysis , viz . trad e an d environment , 
trade an d investment , trad e an d competitio n policy , transparenc y i n governmen t procurement , trad e 
facilitation, an d electroni c commerce . Whil e certainl y no t exhaustiv e i n term s o f curren t an d 
forthcoming area s fo r discussion s i n internationa l trad e forums , thi s sectio n provide s example s o f issue s 
that ma y nee d t o b e addresse d i n th e day s t o come . 

The Business Guide to the World Trading  System  i s user friendly . I t assumes n o prio r knowledg e o n the par t 
of the readers of the W TO lega l system or of its rules. However, while the rules are explained i n a manne r 
that i s eas y t o understand , car e ha s bee n take n t o ensur e tha t th e Guid e correctl y reflect s th e lega l 
situation. I t ha s bee n produce d i n clos e collaboratio n wit h th e Worl d Trad e Organizatio n an d ha s bee n 
reviewed an d approve d b y th e W T O Secretariat . 

The Guid e emphasize s aspect s importan t t o person s engage d i n o r concerne d wit h foreig n trad e an d i s 
addressed primaril y to : 

• Busines s enterprises , particularl y smal l an d medium-size d enterprises ; 

• Industries , an d association s o f industr y an d trade ; 

• Teaching , trainin g an d researc h institution s directl y o r indirectl y associate d wit h foreig n trade . 

This Guide i s one of the outputs o f the technical cooperation activitie s of the Commonwealth Secretaria t 
and ITC , an d mark s anothe r ste p i n th e collaborativ e ventur e betwee n th e tw o organizations . 

The Commonwealth Secretaria t has 34 membe r Government s which ar e ful l Member s o f W TO an d fou r 
member Government s whic h ar e observer s in , an d seekin g membershi p of , WTO . Throug h a n activ e 
programme t o enabl e Commonwealt h developin g countrie s t o gai n maximu m benefit s fro m th e ne w 



iv 

multilateral trading system, the Secretaria t i s providing assistance to these countries fo r thei r improve d 
and effective participatio n i n ongoing work and negotiations in WTO; it also gives support i n accession 
negotiations to countries which have applied for membership. A number of technical assistance packages 
have bee n develope d t o assis t Government s o f developin g countrie s whic h ar e strugglin g wit h th e 
complexities of multilateral trading agreements . 

The focu s o f IT C programme s i n thi s are a i s providin g suppor t t o th e busines s community , i.e . 
enterprises, busines s association s an d suppor t agencie s i n developin g an d transitio n economies . Th e 
programmes facilitat e understandin g o f th e busines s implication s o f th e evolvin g tradin g system , an d 
assist in maximizing the benefits tha t can be derived from th e new opportunities and in coping with the 
challenges th e syste m represents . Th e IT C Worl d Tr@d e Ne t programme , i n particular , channel s 
information o n the rapidly evolving and constantly changing trading system to the business community . 
ITC also supports local initiatives to provide advisory and training services on WTO-related issues to the 
business sector . 

We hav e littl e doub t tha t th e busines s communit y wil l fin d thi s publicatio n exceedingl y usefu l a s we 
approach ye t anothe r phas e o f work an d negotiation s i n WTO . I t wil l assis t the m no t onl y t o bette r 
understand the world trading system but also to draw maximum benefit fro m it . We thank all those who 
have contributed t o the preparation o f this Guide. 

Chief Emeka Anyaoku J . Denis Bélisle 
Secretary General Executiv e Directo r 
Commonwealth Secretaria t Internationa l Trade Centr e 
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Introduction 

The World Trade Organization (WTO ) came into existence on 1  January 199 5 
as a  result o f the Urugua y Roun d o f Trade Negotiations . I t i s responsible fo r 
overseeing the multilateral trading system which has gradually evolved over the 
last 5 0 years . WT O als o provide s a  foru m fo r continuin g negotiation s t o 
liberalize the trade in goods and services through the removal of barriers and to 
develop rules in new trade-related subjec t areas . The WTO Agreements have a 
common dispute settlement mechanism through which Members enforce thei r 
rights an d settl e th e difference s tha t aris e betwee n the m i n th e cours e o f 
implementation. 

The improved and strengthened rule-based system that has come into existence 
with th e establishmen t o f WT O i s designe d t o promot e th e expansio n o f 
international trade . The system's primary goal is to provide liberal, secure and 
predictable acces s t o foreig n market s fo r th e good s an d servic e product s o f 
exporting enterprises. The syste m helps to ensure that enterprise s ca n marke t 
their product s internationall y unde r condition s o f competitio n tha t ar e 
equitable an d withou t th e disruption s cause d b y th e sudde n impositio n o f 
restrictions. Th e rule s giv e industrie s an d busines s enterprise s certai n right s 
vis-à-vis their own governments, and grant exporters in some cases the right to 
defend thei r interest s i n thei r expor t market s agains t th e impositio n o f 
measures affecting thei r trade. 

Almost al l countrie s -  whethe r developed , developing , leas t develope d o r 
transitional -  ar e no w pursuin g market-oriente d policies , openin g u p thei r 
industries to international competition. In some developing countries, virtually 
all industries, large and small, today depend on foreign trade either as exporters 
or a s importers . The y hav e therefor e th e sam e vita l interes t a s thei r 
counterparts in developed countries in seeing that the uniform rule s embodied 
in the WTO lega l instruments ar e applied by all countries. 

The abilit y o f industrie s an d busines s enterprise s t o benefi t full y fro m thi s 
rule-based syste m i n today' s rapidl y globalizin g econom y depend s o n thei r 
knowledge an d understandin g o f th e detaile d rules . Thes e rule s ar e bot h 
voluminous an d complex . The text s o f the lega l instruments ru n t o ove r 40 0 
pages. They are supplemented by more than 22,000 pages of national schedules 
which lis t the specifi c liberalizatio n commitment s assume d by WTO membe r 
countries. It is usually difficult fo r business persons not familiar with the system 
to understand it s legal language. 

The Guide 

This Business Guide  to  the World Trading System seeks to explai n the system . I t 
begins with an overview, which gives the reader an overall picture of the WTO 
legal system and o f the benefits tha t the business community can derive fro m 
improved knowledge and understanding of the system . 



2 Introduction 

The overvie w shoul d b e usefu l t o thos e wh o wis h t o hav e a  general ide a o f th e 
system bu t whos e need s d o no t cal l fo r a  detaile d knowledg e o f it s rules . Fo r 
those wh o requir e a  deepe r understanding , th e overvie w shoul d mak e i t easie r 
to follo w th e detaile d explanation s give n late r i n th e Guide . 

The Guid e i s divided int o si x main Parts : 

• Par t One explains the role of the W TO a s a forum fo r negotiations an d a s an 
organization responsibl e fo r reducing trade frictio n amon g countries an d fo r 
settling dispute s betwee n them . 

• Par t Two, consisting of 1 5 chapters, presents the rule s applicable t o trade i n 
goods a s embodie d i n GAT T 199 4 an d it s associat e Agreements . I t als o 
describes th e result s o f the negotiation s i n term s o f the liberalizatio n o f th e 
trade i n goods . 

• Par t Thre e review s th e mai n feature s o f th e rule s o f the Genera l Agreemen t 
on Trad e i n Service s an d o f th e commitment s tha t countrie s hav e assume d 
to liberaliz e thi s trade . 

• Par t Fou r explain s th e rule s applicabl e t o governmen t procuremen t an d 
State trading . 

• Par t Fiv e describe s th e provision s o f th e Agreemen t o n Trade-Relate d 
Aspects o f Intellectua l Propert y Rights . 

• Par t Si x look s a t th e ne w subjec t area s o n whic h analytica l wor k i s bein g 
carried ou t t o determin e whethe r negotiation s withi n W T O o n th e 
development o f ne w rule s t o cove r thei r trade-relate d aspect s woul d b e 
desirable. 

Most o f the 2 0 chapter s i n Parts One to Five begin with a  short summar y o f th e 
main rule s and relate d issues . This i s followed b y a more detaile d descriptio n o f 
the rules applicable t o the respectiv e subjec t areas . To facilitat e referenc e t o th e 
provisions o f the W T O lega l instruments , th e number s o f the relevan t Article s 
are se t ou t i n th e margins . Mos t chapter s en d wit h a n analysi s o f th e busines s 
implications o f th e issue s covered . 

Chapters 2 1 t o 2 6 i n Par t Si x describ e th e differin g view s tha t ar e bein g 
expressed i n th e discussion s tha t ar e currentl y takin g plac e i n si x ne w subjec t 
areas. 

References and up-to-date information 

The W T O We b sit e (http://www.wto.org)  provides a  continually update d sourc e 
of information o n the rules of the world trading system, the problems and issue s 
that have arisen in their implementation, an d the development o f WTO's work . 
Business enterprise s ca n obtai n fro m thi s Web sit e informatio n o n W TO laws , 
enquiry an d informatio n points , th e specifi c liberalizatio n commitment s 
undertaken b y individua l countries , an d WTO' s ongoin g work . 

To complemen t th e abov e informatio n o n th e W T O lega l framework , IT C ha s 
created a  Web pag e focusin g o n th e busines s implication s o f th e world tradin g 
system under it s main Web sit e (http://www.intracen.org) . It contains informatio n 
on IT C activitie s withi n it s World Tr@d e Ne t programm e a s well a s referenc e 
and trainin g material s o n selecte d busines s issue s o f th e tradin g system . 

http://www.wto.org
http://www.intracen.org


Overview 

This overview  introduces the  reader to the rules of the WTO  system,  briefly  explains 
the progress achieved in trade liberalization and  refers  to the new trade-related subject 
areas on which WTO  is  currently carrying  out  analytical  work  in order to determine 
whether it  would  be  desirable to  develop WTO  rules  in  those  areas. The  overview  is 
divided into  five sections. 

The first section  briefly traces  the evolution of the multilateral trading  system since the 
adoption of  GATT in  1948  to  the establishment of  WTO in  1995  and  describes  its 
importance in  today's  rapidly  globalizing  economy.  The  second  section  provides  a 
résumé of  the  principles  and  rules  embodied  in  the  legal  instruments  that  now 
constitute the  WTO  system.  The  third  gives  a  short  description  of  the  trade 
liberalization commitments  undertaken  by  various  countries  in  the  Uruguay  Round 
and in  the  negotiations that  have  taken  place since then. The  fourth section  focuses on 
the work undertaken during  the  period 1995  to  1998, including  the  decisions taken at 
WTO's two  Ministerial  Conferences  to  add  new  subject  areas  to  the  WTO  work 
programme for further study  and  the  proposals that  are  under  consideration  for the 
possible launching  of  a  comprehensive  round  of  negotiations  on  a  wide  range  of 
subjects. This  is  followed in  the  fifth section  by an  explanation  of  the implications for 
business of  the  WTO  system.  It  stresses  that  governments  negotiated  the  legal 
instruments and  improvements  in  access to foreign markets  primarily for the  benefit of 
their industries,  business  enterprises  and  the  trading  community.  The  basic 
responsibility for  taking  advantage  of  the  new  trade  opportunities  that  have  been 
created as a result  now  falls on  the business and trading  communities.  To  assist them 
in converting  these  opportunities into  business  orders  and in  their  overall  efforts  to 
develop trade, the  legal system provides them with  security  of access and creates  certain 
rights in their  favour. Their  ability,  however,  to derive full advantage  from the  system 
will greatly depend  on  their  knowledge  and understanding  of  its rules. 

An illustrative  listing  of  the benefits  and  rights  which  the  various  legal  instruments 
confer on industry and  the  trading community  is  contained in  annex I  to this overview. 
An analytical  summary  of  the provisions on  the  special and differential  treatment  of 
developing and least  developed countries which  have been incorporated in  the  various 
Agreements is  provided in  annex  II. 

The WTO system and the evolving global economy 

The evolving multilateral trading system 

The multilatera l tradin g syste m ca n b e broadl y define d a s th e bod y o f 
international rule s b y whic h countrie s ar e require d t o abid e i n thei r trad e 
relations wit h on e another . Th e basi c ai m o f thes e rule s i s t o encourag e 
countries to pursue open an d libera l trade policies . These rules are continuousl y 
evolving. Th e existin g rule s ar e bein g clarifie d an d elaborate d t o mee t th e 
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changing condition s o f worl d trade ; a t th e sam e tim e rule s coverin g ne w 
subjects ar e bein g adde d t o dea l wit h problem s an d issue s tha t ar e bein g 
encountered. 

Establishment of  GATT 
The firs t majo r effor t t o adop t rule s t o govern internationa l trad e relation s wa s 
made by countries i n the years immediately afte r th e Second World War . Thes e 
efforts resulte d i n th e adoptio n i n 194 8 o f th e Genera l Agreemen t o n Tariff s 
and Trade (o r GATT, as it is commonly known) . It s rules apply to internationa l 
trade i n goods . Ove r th e years , th e tex t o f GAT T ha s bee n modifie d t o includ e 
new provisions , particularl y t o dea l wit h th e trad e problem s o f developin g 
countries. I n additio n a  numbe r o f associat e Agreement s whic h elaborat e o n 
some o f th e GATT' s mai n provision s wer e adopted . 

The Uruguay  Round  of  Trade Negotiations 
The rule s o f GAT T an d it s associat e agreement s wer e furthe r revise d an d 
updated t o mee t changin g condition s o f world trad e i n th e Urugua y Roun d o f 
Trade Negotiation s whic h wer e hel d fro m 198 6 t o 1994 . Th e tex t o f GATT , 
along wit h th e decision s take n unde r i t ove r th e year s an d severa l 
Understandings develope d durin g th e Urugua y Round , ha s com e t o b e know n 
as GAT T 1994 . Separat e Agreement s hav e bee n adopte d i n suc h area s a s 
agriculture, textiles , subsidies , anti-dumping , safeguard s an d othe r matters ; 
together wit h GAT T 1994 , the y constitut e th e element s o f th e Multilatera l 
Agreements o n Trad e i n Goods . Th e Urugua y Roun d als o resulte d i n th e 
adoption o f ne w se t o f rule s governin g trad e i n service s an d th e trade-relate d 
aspects o f intellectua l propert y rights . 

One o f it s othe r achievement s i s th e establishmen t o f WTO . GATT , unde r 
whose auspice s thes e negotiation s wer e launched , ha s cease d t o b e a  separat e 
organization an d ha s bee n subsume d int o WTO . 

The WTO system 

The WT O syste m a s i t ha s emerge d fro m th e Urugua y Roun d no w consist s o f 
the followin g mai n substantiv e Agreements : 

• Multilatera l Agreement s o n Trad e i n Good s includin g th e Genera l 
Agreement o n Tariff s an d Trad e (GAT T 1994 ) an d it s associat e 
Agreements; 

• Genera l Agreemen t o n Trad e i n Service s (GATS) ; 

• Agreemen t o n Trade-Relate d Aspect s o f Intellectua l Propert y Right s 
(TRIPS). 

Box 1  lists th e lega l instrument s tha t no w for m th e W T O system . 

The responsibilit y fo r overseeing the implementatio n o f these Agreements rest s 
with WTO . Th e organizatio n als o act s a s a  foru m fo r negotiation s amon g 
countries fo r th e furthe r liberalizatio n o f th e trad e i n good s an d servic e 
products. I t provide s a  mechanis m fo r settlin g trad e dispute s amon g membe r 
countries. An y membe r countr y whic h consider s tha t it s trad e i s adversel y 
affected becaus e o f the failur e o f anothe r countr y t o compl y with th e rule s ca n 
bring the matte r to WTO fo r settlement , i f it fails to find a  satisfactory solutio n 
through bilatera l consultations . 

Decisions on al l important matter s falling under it s competence ar e taken a t th e 
Ministerial Conferenc e o f membe r countries . Th e Conferenc e mus t mee t a t 
least onc e ever y tw o years . 
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Box 1 
The main  legal  instruments  negotiated  in  the  Uruguay  Round 

A. Marrakesh  Agreement  Establishing  the  World  Trade  Organization 
B. Multilateral  agreements 

1. Trade  in goods 
• General  Agreement on Tariffs and Trade  (GATT 1994) 

Associate Agreements 
Agreement on Implementation of  Article VII  of  GATT 1994 
(Customs Valuation) 
Agreement on Preshipment Inspection (PSI) 
Agreement on Technical  Barriers to Trade (TBT) 
Agreement on the Application of  Sanitary and  Phytosanitary 
Measures (SPS) 
Agreement on Import Licensing  Procedures 
Agreement on Safeguards 
Agreement on Subsidies and Countervailing  Measures (SCM) 
Agreement on Implementation of  Article VI  of  GATT 1994 
(Anti-dumping) (ADP) 
Agreement on Trade-Related Investment Measures  (TRIMs) 
Agreement on Textiles  and Clothing  (ATC) 
Agreement on Agriculture 
Agreement on Rules of  Origin 

• Understandings  and Decisions 
Understanding on  Balance-of-Payments Provisions of GATT 
1994 
Decision Regarding Cases where Customs Administrations Have 
Reasons to Doubt the  Truth or  Accuracy of the Declared Value 
(Decision on Shifting the  Burden of  Proof) 
Understanding on  the Interpretation of  Article XVII of  GATT 
1994 (State  trading  enterprises) 
Understanding on  Rules and  Procedures Governing  the 
Settlement of  Disputes 
Understanding on  the Inteiyretation of  Article II:  1(b) of  GATT 
1994 (Binding  of  tariff concessions) 
Decision on Trade and Environment 
Trade Policy Review Mechanism 

2. Trade  in services 
• General  Agreement on Trade in Services (GATS) 

3. Intellectual  property rights (IPRs) 
• Agreement  on Trade-Related Aspects of Intellectual Property 

Rights (TRIPS) 
C. Plurilateral  trade  agreements 

Agreement on Trade in Civil Aircraft 
Agreement on Government Procurement 

WTO and the global economy 

The pre-WT O system , which was embodied i n GATT, was sometimes regarde d 
as a  ric h man' s clu b a s i t wa s fel t tha t i t wa s primaril y o f interes t t o affluen t 
developed countries . A t th e tim e o f th e launchin g o f th e Urugua y Roun d o f 
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trade negotiation s (1986) , onl y a  comparativel y smal l numbe r o f developin g 
countries wer e showin g activ e interes t i n th e wor k o f GAT T b y havin g 
permanent mission s i n Geneva . Th e situation , however , change d dramaticall y 
after th e Roun d wa s launched . B y th e tim e th e Roun d wa s complete d an d 
GATT wa s transforme d int o th e Worl d Trad e Organization , a  muc h large r 
number o f these countrie s ha d bee n engage d an d wer e continuin g t o engag e i n 
negotiations an d discussions . Th e majorit y o f the m hav e no w establishe d 
permanent mission s i n Geneva . I n addition , followin g th e collaps e o f 
Communism, a  numbe r o f transitiona l economie s bega n applyin g fo r 
membership. At present , 134 1 countries ar e members o f the WTO. I n addition , 
30 developing countries and transition economie s ar e negotiating for accession . 
These includ e countries lik e China, the Russia n Federatio n an d Ukraine , whic h 
have a  significan t impac t o n internationa l trade . 

What ha s le d t o th e chang e i n th e attitud e toward s membershi p o f th e W T O 
and why are countries showing greater interes t i n the rule-based syste m tha t ha s 
emerged fro m th e Uruguay Round ? The reason s fo r these are many but three of 
them ar e worth noting . 

The firs t i s relate d t o th e pac e a t whic h th e worl d econom y i s globalizin g 
through internationa l trad e an d th e flow  o f foreig n direc t investment . Th e 
revolutionary change s whic h hav e take n plac e i n transpor t an d 
communications no w mak e i t possibl e eve n fo r smal l manufacturer s i n 
developing countrie s t o loo k fo r market s fo r thei r product s i n countrie s 
thousands o f miles away. The facility with which goods can be transported fro m 
one countr y t o anothe r is , a s som e observer s hav e stated , makin g th e worl d a 
'global village' . 

Second, thi s proces s o f globalizatio n whic h ha s increase d th e dependenc e o f 
countries o n internationa l trad e i s further accelerate d b y the shif t i n economi c 
and trade policies noticeable i n most countries . The collapse of communism ha s 
led to the gradual adoptio n o f market-oriented policie s in most countrie s wher e 
production an d internationa l trad e ha d bee n Stat e controlled . Thes e countries , 
which i n th e pas t trade d primaril y amon g themselves , ar e increasingl y tradin g 
on a  worldwid e basis . Man y developin g countrie s hav e discarde d impor t 
substitution policie s an d ar e no w pursuin g export-oriente d policies , unde r 
which the y see k t o promot e economi c growt h b y exportin g mor e an d mor e o f 
their products . 

Third, thes e libera l an d ope n trad e policie s an d th e measure s countrie s ar e 
taking to encourage foreig n direc t investmen t hav e prompted multinational s t o 
obtain thei r components an d intermediat e product s fro m countrie s where cost s 
are lowe r an d t o establis h productio n facilitie s there . Thus , increasingly , th e 
products availabl e o n th e marke t toda y -  whethe r the y ar e consume r item s 
like ready-mad e garments , o r consume r durable s lik e refrigerator s an d 
air-conditioners, o r capita l good s -  resul t fro m productio n processe s 
undertaken i n more than one country. Concrete evidence of the globalization o f 
the world economy and the increasin g dependence o f countries on foreign trad e 
is give n i n a  recen t advertisemen t fro m a  multinationa l producin g electrica l 
household good s whic h proudl y proclaim s tha t it s product s ar e mad e u p o f 
components fro m a s many a s five o r si x countries . 

This increasing dependence o n foreig n trade , both a s exporters and as importer s 
of goods an d servic e products , ha s mad e government s an d busines s enterprise s 
aware o f th e vita l rol e whic h th e multilatera l tradin g syste m ca n pla y i n 
safeguarding thei r trad e interests . The rule-base d syste m assure s the m tha t th e 

1 O n 2 1 Ma y 1999 , th e Genera l Counci l approve d Estonia' s entr y int o WTO . I t wil l becom e 
the 135 th W T O membe r 3 0 day s afte r i t notifie s th e Secretaria t tha t i t ha s complete d it s 
national ratificatio n proceedings . 
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access whic h thei r product s enjo y i n foreig n market s wil l no t b e suddenl y 
disrupted b y governmenta l measure s suc h a s th e raisin g o f tariff s o r th e 
imposition o f prohibition s o r restriction s o n imports . Th e predictabl e an d 
secured acces s whic h th e syste m provide s t o foreig n market s enable s busines s 
enterprises t o pla n an d develo p productio n fo r expor t withou t fea r tha t th e 
foreign marke t ma y b e los t a s a  resul t o f restrictiv e governmen t actions . 
Furthermore, wha t i s often no t widel y know n i s that th e syste m als o provide s 
certain right s to business enterprises . While mos t of these rights are available t o 
them vis-à-vis  thei r ow n governments , a  fe w ca n b e use d agains t foreig n 
governments. 

The framewor k o f right s an d obligation s whic h th e W T O syste m ha s create d 
therefore play s a  crucial rol e in th e developmen t o f trade i n the fas t globalizin g 
world economy . Th e abilit y o f governments an d busines s enterprise s t o benefi t 
from th e syste m depend s greatl y o n thei r knowledg e an d understandin g o f th e 
rules o f th e system , th e advantage s the y provid e an d th e challenge s the y pose . 

Main features of the WTO Agreements 

Multilateral Agreements on Trade in Goods 

Objective and  principles 
The basi c objectiv e o f GATT , whic h lay s dow n multilatera l rule s fo r trad e i n 
goods, i s t o creat e a  libera l an d ope n tradin g syste m unde r whic h busines s 
enterprises fro m membe r countrie s ca n trad e wit h on e anothe r unde r 
conditions o f fair competition. Eve n though th e detailed rule s which GAT T an d 
its associat e agreement s (see  box 1 ) prescrib e ma y appea r comple x an d thei r 
legal terminolog y ofte n bewildering , the y ar e base d o n a  fe w simpl e principle s 
and rules . I n effect , th e entir e framewor k o f GATT i s based o n fou r basi c rules . 
(See chapter 2. ) 

Four basic rules 

Protection to  domestic  industry  through  tariffs 

Even though GAT T aims a t the progressiv e liberalization o f trade, i t recognize s 
that it s membe r countrie s ma y hav e t o protec t domesti c productio n agains t 
foreign competition . However , i t require s countrie s t o provid e suc h protectio n 
through tariffs . Th e us e o f quantitativ e restriction s i s prohibited , excep t i n a 
limited numbe r o f situations . 

Binding of  tariffs 

Countries ar e urge d t o reduc e and , wher e possible , eliminat e protectio n t o 
domestic production b y reducing tariffs an d removin g other barrier s to trade i n 
multilateral trad e negotiations . The tariff s s o reduced ar e bound agains t furthe r 
increases by being listed i n each country' s nationa l schedule . The schedule s ar e 
an integra l par t o f th e GAT T lega l system . 

Most-favoured-nation (MFN)  treatment 

This importan t rul e o f GAT T lay s dow n th e principl e o f non-discrimination . 
The rul e require s tha t tariff s an d othe r regulation s shoul d b e applie d t o 
imported o r exported good s without discriminatio n amon g countries . Thus i t is 
not ope n t o a  country t o lev y customs dutie s o n import s fro m on e countr y a t a 
rate highe r than i t applies to import s fro m othe r countries . There are , however , 
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some exception s t o th e rule . Trad e amon g member s o f regiona l tradin g 
arrangements, whic h i s subjec t t o preferentia l o r duty-fre e rates , i s on e suc h 
exception. Anothe r i s provide d b y th e Generalize d Syste m o f Preferences . 
Under thi s system , develope d countrie s appl y preferentia l o r duty-fre e rate s t o 
imports fro m developin g countries , but appl y MFN rate s to import s fro m othe r 
countries. 

National treatment  rule 

While th e MF N rul e prohibit s countrie s fro m discriminatin g amon g good s 
originating i n differen t countries , th e nationa l treatmen t rul e prohibit s the m 
from discriminatin g betwee n importe d product s an d domesticall y produce d 
like goods, both i n the matte r o f the levy of internal taxe s and i n the applicatio n 
of interna l regulations . 

Thus, i t i s no t ope n t o a  country , afte r a  produc t ha s entere d it s marke t o n 
payment o f customs duties , t o lev y an interna l ta x [e.g . sales ta x or value-adde d 
tax (VAT) ] a t rate s highe r tha n thos e payabl e o n a  produc t o f nationa l o r 
domestic origin . 

Rules of  general application 
The fou r basi c rule s describe d abov e ar e complemente d b y rule s o f genera l 
application governin g good s enterin g th e custom s territor y o f a n importin g 
country. Thes e includ e rule s which countrie s mus t follow : 

• I n determinin g th e dutiabl e valu e o f importe d good s wher e custom s dutie s 
are collecte d o n a n ad  valorem  basis {see  chapter 3) ; 

• I n applyin g mandator y produc t standards , an d sanitar y an d phytosanitar y 
regulations t o importe d product s {see  chapte r 5) ; 

• I n issuin g licence s fo r import s {see  chapter 6) . 

The detaile d rule s applicabl e i n thes e an d othe r area s ar e containe d i n th e 
relevant associat e Agreements. The mai n feature s o f these rule s are described i n 
box 2 . 

Other rules 
In additio n t o th e rule s o f genera l applicatio n describe d above , th e GAT T 
multilateral syste m ha s rule s governing : 

• Th e gran t o f subsidie s b y governments ; 

• Measure s whic h government s ar e ordinaril y permitte d t o tak e i f requeste d 
by industry ; an d 

• Investmen t measure s tha t coul d hav e advers e effect s o n trade . 

Rules governing the  use  of subsidies 

Governments gran t subsidie s fo r diverse policy objectives . Suc h subsidie s coul d 
in practic e distor t condition s o f competitio n i n internationa l trade . Th e basi c 
aim o f GAT T rules , whic h hav e bee n furthe r elaborate d b y th e Agreemen t o n 
Subsidies and Countervailin g Measure s (SCM) , i s to prohibit o r restrict the us e 
of subsidie s tha t hav e trade-distortin g effects . 

The SC M Agreemen t divide s subsidie s grante d b y government s i n th e 
industrial secto r int o prohibite d an d permissibl e subsidies . 

Prohibited subsidie s includ e expor t subsidie s an d subsidie s tha t ai m a t 
encouraging th e us e o f domesti c rathe r tha n importe d goods . Prio r t o th e 
Uruguay Round , the rule prohibiting the use of export subsidies was mandator y 
only fo r develope d countries . I t no w applie s i n principl e als o t o developin g 
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Box 2 
Summary of GATT rules  applicable at the  border 
Determination of  dutiable  customs  values.  [See  chapter  3.]  The  Agreement  on 
Customs Valuation  protects the  interests of  importers by  stipulating that value  for 
customs purposes should be determined on the basis of the price paid or payable by the 
importer in the transaction that  is  being cleared by Customs. However, Customs  can 
reject the declared value when it  has reasonable doubts about the truth or accuracy of 
the declared value. In  all such cases, it  has to give importers an opportunity to justify 
their declared  value. Where  Customs  is  not  satisfied  with  the  justification, the 
Agreement sets out a hierarchy of five alternative yardsticks which  may  be applied. 
Application of mandatory standards. [See chapter 5.] Countries often require imported 
products to conform to the mandatory standards they have adopted to protect the health 
and safety of their people. The  Agreement on Technical Barriers to Trade provides that 
such product standards should not be formulated and  applied  in a way  as to  cause 
unnecessary barriers to trade. Towards  this end it calls on countries to use international 
standards where they exist and, where they do not, to base their mandatory standards 
on scientific information and evidence. 
Application of  sanitary  and  phytosanitary  regulations.  [See chapter  5.]  Such 
regulations are applied by countries to protect their plant, animal and human life from 
the spread of pests or diseases that  may be brought into the country by contaminated 

fruits, vegetables,  meat  and other food products. The  Agreement on the Application of 
Sanitary and Phytosanitary Measures requires countries not to apply such regulations 
in a way  that  would  cause unreasonable  barriers  to  trade, urges them  to base their 
regulations on scientific  principles, and encourages  them  to  adopt  international 
standards and guidelines wherever possible. 
Import licensing  procedures. [See  chapter 6.] The  Agreement on Import Licensing 
Procedures sets  out guidelines for licensing  authorities  to follow in  issuing  import 
licences with  a  view  to ensuring that the  procedures do  not have  additional trade 
restricting effects. 

countries. The latte r have , however , a  transitional perio d o f eight years (i.e . u p 
to 1  Januar y 2003) t o modify thei r subsidy practices. Developing countries with 
a pe r capit a gros s nationa l produc t (GNP ) o f les s tha n US $ 1,00 0 whic h hav e 
been liste d i n th e Agreement an d leas t develope d countrie s ar e exempte d fro m 
the rul e prohibitin g expor t subsidies . (See  chapter 8. ) 

Permissible subsidie s ar e furthe r divide d int o tw o categories : actionabl e an d 
non-actionable. Whe n import s o f product s receivin g actionabl e subsidie s caus e 
adverse trad e effects , th e affecte d importin g countrie s ca n hav e recours e t o 
remedial measures . Suc h remedia l measure s ca n tak e th e for m o f countervailin g 
duties whe n th e subsidize d import s caus e injur y t o th e domesti c industr y (se e 
below). However , importin g countrie s canno t lev y countervailin g dutie s o n 
products tha t hav e benefite d fro m th e limite d numbe r o f subsidie s tha t ar e 
considered non-actionable . 

Measures which  governments  of  importing  countries  can  take  if  requested  by 
domestic industry 

The rule s furthe r stipulat e tha t certai n type s o f measures , whic h coul d hav e 
restrictive effect s o n imports , ca n ordinaril y b e impose d b y government s o f 
importing countries only i f the domestic industr y which i s affected b y increase d 
imports petition s tha t suc h action s shoul d b e taken . Thes e measure s include : 

• Safeguar d actions . (See  chapter 9. ) 

• Lev y o f anti-dumpin g an d countervailin g duties . (See  chapters 8  and 11. ) 
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Safeguard actions 

The Agreemen t o n Safeguard s permit s importin g countrie s t o restric t import s o f 
a produc t fo r a  temporar y perio d b y eithe r increasin g tariff s o r imposin g 
quantitative restrictions . Suc h safeguar d action s ca n b e resorte d t o onl y when i t 
has bee n establishe d throug h properl y conducte d investigation s tha t a  sudde n 
increase i n import s (bot h absolut e an d relativ e t o domesti c production ) ha s 
caused o r threaten s t o caus e seriou s injur y t o th e domesti c industry . Safeguar d 
actions cannot be taken i f only one or two companies producing a product simila r 
to th e importe d produc t ar e affected . The y ar e permitte d solel y whe n i t i s 
established tha t increase d import s ar e causin g seriou s injur y t o th e producer s 
accounting fo r a  major proportio n o f the tota l domesti c productio n o f a  produc t 
similar t o th e importe d product . (See  chapter 9. ) 

The primar y purpos e o f providin g suc h temporar y increase d protectio n i s t o 
give the affected industr y time to adjust t o the increased competition tha t i t will 
have t o fac e afte r th e restriction s ar e removed . Th e Agreemen t ensure s tha t 
such restriction s ar e applie d onl y fo r temporar y period s b y stipulatin g a 
maximum perio d o f eigh t year s fo r th e impositio n o f a  safeguard measur e o n a 
particular product . 

Even thoug h th e initiativ e fo r th e commencemen t o f investigation s ca n b e 
taken b y government s themselves , i n mos t countrie s th e practic e i s to initiat e 
such investigation s onl y o n th e basi s o f a  petition fro m th e affecte d industry . 

Anti-dumping and  countervailing  duties 

It i s als o ope n t o government s t o lev y compensator y dutie s o n importe d 
products wher e i t i s alleged tha t foreig n supplier s ar e resortin g t o unfai r trad e 
practices. Th e rule s dea l wit h tw o type s o f unfai r practice s tha t ca n distor t 
conditions o f competitio n i n internationa l trade . 

The firs t i s dumpin g o f good s i n foreig n markets . Th e Agreemen t o n 
Anti-dumping Practice s (ADP ) lay s down stric t criteria fo r the determination o f 
dumping. I t stipulates tha t a  product shoul d b e treated a s being dumped wher e 
its export pric e is less than th e price at which i t is offered fo r sale in the domesti c 
market o f th e exportin g country . 

The second i s unfair competition , which could resul t when a  foreign compan y i s 
able t o charg e lo w expor t price s becaus e i t ha s bee n subsidize d b y th e 
government. 

The AD P Agreemen t authorize s countrie s t o lev y anti-dumpin g dutie s o n 
products tha t ar e bein g dumped . Likewise , th e Agreemen t o n SC M permit s 
countries t o lev y countervailin g dutie s o n importe d product s tha t hav e 
benefited fro m subsidies . 

The lev y of suc h dutie s is , however, subjec t t o tw o importan t conditions . First , 
the dutie s canno t b e levie d simpl y o n th e ground s tha t th e produc t i s bein g 
dumped o r subsidized . I t i s essentia l fo r th e importin g countr y t o establish , 
through investigation s carrie d ou t a t nationa l level , tha t increase d import s ar e 
causing materia l injur y t o th e domesti c industry . Second , a s note d earlier , 
governments ca n initiat e suc h investigation s i f a petition i s submitted b y or o n 
behalf o f the domestic industry claiming that dumpe d o r subsidized import s ar e 
causing materia l injur y t o producer s accountin g fo r a t leas t 25 % o f tota l 
domestic production . I t shoul d b e note d tha t th e standar d fo r determinin g 
injury t o industr y i n safeguar d action s i s muc h highe r tha n tha t require d fo r 
determining injur y fo r th e lev y o f countervailin g duties . Fo r safeguar d actions , 
it mus t b e establishe d tha t th e injur y t o th e industr y i s serious , whil e fo r 
anti-dumping an d countervailin g measures , a  lowe r standar d o f proo f o f 
material injur y i s adequate. Th e differenc e i s due t o th e fac t tha t i n th e cas e o f 
the former , th e problem s o f the domesti c industr y i n the importin g country ar e 
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caused b y fai r foreig n competition ; i n th e cas e o f th e latte r th e problem s aris e 
from th e unfair trad e practices of foreign suppliers . The two Agreements furthe r 
lay dow n factor s (suc h a s fal l i n turnove r o r profit s o r declin e i n th e labou r 
force) whic h shoul d b e take n int o accoun t b y th e investigatin g authoritie s i n 
determining whethe r industr y i s being injure d b y imports . (See  chapter 11. ) 

Trade-related investment  measures  (TRIMs) 

Countries ofte n impos e condition s o n foreig n investor s t o foste r diversifie d 
industrialization. Wher e the y affec t trade , suc h condition s ar e know n a s 
trade-related investmen t measures . 

The Agreemen t o n TRIMs , whic h ha s bee n negotiate d i n th e Urugua y Round , 
now prohibits countries from usin g five types of measures (suc h as local conten t 
and trade-balancing requirements) whic h are considered to be inconsistent wit h 
the GAT T rul e o f nationa l treatmen t an d th e rul e whic h prohibit s th e 
application o f quantitative restriction s to imported products . (See  chapter 13. ) 

General Agreement on Trade in Services (GATS) 

Four modes of international trade  in  services 
Services cove r economi c activitie s rangin g widely fro m banking , insuranc e an d 
telecommunications t o recreation , cultura l an d sportin g services . WT O ha s 
identified ove r 15 0 servic e subsectors . 

One o f th e mai n characteristic s o f service s i s tha t the y ar e intangibl e an d 
invisible; goods , b y contrast , ar e tangibl e an d visible . Thes e difference s als o 
influence th e modes i n which internationa l trad e transactions tak e place. While 
international trad e i n goods involve s the physica l movemen t o f goods from on e 
country t o another , onl y relatively few service transactions involv e cross-borde r 
movements. Fo r mos t servic e transactions , proximit y betwee n th e servic e 
provider an d th e consume r i s necessary. Suc h proximit y ca n b e obtained eithe r 
by establishing a  commercial presenc e i n the importin g countr y (e.g . opening a 
branch) o r throug h th e movemen t o f natura l person s fo r a  temporar y perio d 
(e.g. a  lawye r o r architec t movin g t o anothe r country) . I n th e cas e o f a  fe w 
service activities , consumer s ma y hav e t o mov e t o th e countr y o f importatio n 
(e.g. tourism, wher e tourist s trave l t o anothe r country) . (See  chapter 17. ) 

Trade i n service s i s growin g an d currentl y account s fo r ove r 20 % o f al l 
international trade . Th e Genera l Agreemen t o n Trad e i n Services , whic h wa s 
negotiated i n th e Urugua y Round , ha s create d a  framewor k fo r bringin g thi s 
trade unde r internationa l discipline . It s provision s appl y t o al l th e mode s i n 
which internationa l trad e i n service s take s place , viz : 

• Cross-borde r movemen t o f servic e products ; 

• Th e establishment o f a commercial presenc e i n the country where the servic e 
is provided ; 

• Temporar y movemen t o f natura l person s t o anothe r countr y t o provid e a 
service there ; an d 

• Th e movemen t o f consumer s t o th e countr y o f importation . 

Main provisions  of  GATS 
The Agreemen t consist s of : 

• A  framewor k tex t whic h lay s dow n a  se t o f genera l principle s tha t appl y t o 
measures affectin g trad e i n services . 
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• Specifi c liberalizatio n commitment s tha t appl y t o the servic e industrie s an d 
sub-industries liste d i n eac h country' s schedule . 

MFN and  national  treatment 

These tw o basi c principles , whic h appl y t o trad e i n goods , no w als o appl y t o 
trade i n services . However , the y hav e bee n modifie d t o tak e int o accoun t th e 
special characteristic s o f trad e i n services . 

Thus th e Agreemen t require s countrie s t o appl y MF N treatmen t b y no t 
discriminating betwee n servic e product s an d servic e provider s o f differen t 
countries. However , i t ma y b e possibl e fo r a  countr y t o maintai n fo r a 
transitional perio d o f 1 0 years (i.e . up to 1  January 2005) measure s tha t ar e no t 
consistent wit h th e MF N principle . 

The nationa l treatmen t principl e visualize s tha t countrie s shoul d no t trea t 
foreign servic e product s an d servic e provider s les s favourabl y tha n thei r ow n 
service product s an d servic e providers . The Agreement , however , doe s no t a s in 
the cas e o f trade i n goods , impose thi s a s an obligatio n t o b e applied acros s th e 
board i n al l servic e sector s bu t require s countrie s t o indicat e i n thei r schedule s 
of concession s th e sector s i n which , an d th e condition s subjec t t o which , suc h 
treatment woul d b e extended . 

Transparency requirements 

In orde r t o ensur e tha t foreig n servic e provider s ar e full y awar e o f th e 
regulations which appl y to trade in services, countries ar e required t o publish al l 
relevant law s an d regulations . Eac h countr y i s furthe r require d t o establis h a n 
enquiry poin t fro m whic h othe r membe r countrie s ca n obtai n informatio n o n 
laws an d regulation s i n th e servic e sector . 

Developed countrie s ar e i n additio n require d t o establis h contac t point s fro m 
which servic e providers in developing countries can obtain informatio n on , inter 
alia, th e availabilit y o f servic e technolog y an d th e commercia l an d technica l 
aspects o f th e suppl y o f services . 

Increasing participation of  developing countries 

The Agreement recognize s tha t a s service industries i n developing countries ar e 
not full y developed , the y ma y hav e t o maintai n highe r level s o f protection . I t 
therefore provide s tha t the y shoul d hav e th e flexibility , whe n makin g 
liberalization commitments , t o ope n fewe r sector s t o impor t competitio n an d 
to impos e o n foreig n supplier s wishin g t o inves t o r establis h a  branc h o r a 
subsidiary condition s tha t ar e necessar y t o secur e transfe r o f technolog y o r t o 
achieve othe r developmenta l objectives . 

Liberalization commitments 

The specifi c liberalizatio n commitment s assume d b y countrie s i n th e Urugua y 
Round ar e contained i n eac h country' s schedul e o f concessions . They indicate , 
on a  sector-by-secto r basi s an d fo r eac h o f th e fou r mode s i n whic h trad e i n 
services take s place , th e condition s subjec t t o whic h countrie s hav e agree d t o 
improve marke t acces s an d t o exten d nationa l treatmen t b y eliminatin g o r 
reducing th e treatmen t discriminatin g agains t foreig n supplier s i n compariso n 
to domestic suppliers . Since the conclusion o f the Uruguay Round , negotiation s 
on further trad e liberalization hav e been held in the sectors of telecommunication s 
and financia l services . 

The Agreement furthe r impose s on countries obligations , inter alia, no t t o appl y 
restrictions o n internationa l transfer s an d payment s (excep t whe n the y ar e i n 
balance-of-payments difficulties ) i n sector s wher e the y hav e mad e specifi c 
liberalization commitments . 
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Agreement on Trade-Related Aspects of Intellectual Property Rights 

(TRIPS) 

The nature of  intellectual property 

The Agreemen t o n TRIPS form s wit h th e Multilateral Agreement s o n Trade in 
Goods an d GAT S th e tripo d fo r th e W T O lega l system . Th e object s o f 
intellectual propert y are the creations of the human mind . The rights of creators 
of innovativ e o r artisti c wor k ar e known a s intellectua l propert y rights . The y 
include copyrigh t (whic h protect s th e right s o f author s o f book s an d othe r 
artistic creations), patents (whic h protec t the rights of inventors) and industrial 
designs (whic h protec t right s t o ornamenta l designs) . The y als o cove r 
trademarks an d other sign s tha t trader s us e to distinguish thei r product s fro m 
those of others and thus buil d consumer loyalt y and goodwill for their marks or 
brand names . 

Background to  the negotiations on  TRIPS 

The unauthorize d us e of intellectual propert y i s an infringement o f the righ t of 
the owner . Th e year s befor e th e Urugua y Roun d witnesse d a  considerabl e 
increase i n th e productio n of , an d internationa l trad e in , counterfei t an d 
pirated goods . Thi s wa s largel y du e t o th e unsatisfactor y enforcemen t o f 
trademark an d copyrigh t law s i n man y countries . I n addition , patente d 
technology wa s bein g use d b y manufacturer s withou t licensin g fro m paten t 
owners. The standards o f protection a s well as the periods for which right s were 
protected als o varied widel y fro m countr y t o country. (See  chapter 20.) 

Main provisions  of  the Agreement 

The Agreemen t o n TRIP S complement s agreement s o n th e protectio n o f 
intellectual propert y right s develope d b y th e Worl d Intellectua l Propert y 
Organization (WIPO) . I n particular , i t prescribe s minimu m standard s an d 
periods for which protection shoul d be granted to different intellectua l propert y 
rights. I n doin g s o i t take s o n boar d th e standard s lai d dow n i n th e WIP O 
Conventions and adds some more, particularly in the area of patents. Countrie s 
are furthe r require d no t to discriminate amon g foreig n national s an d betwee n 
foreign an d their ow n nationals i n the acquisition , scop e an d maintenance o f 
IPRs (extensio n o f MFN and national treatment) . An important featur e o f the 
TRIPS Agreemen t i s that th e standards o f protection lai d dow n i n the WIP O 
Conventions hav e bee n mad e legall y enforceable . 

Categorization of WTO member countries 

The W T O syste m envisage s fou r group s o f membe r countries : developed , 
developing, leas t develope d an d transitiona l economies . A t the 199 8 Geneva 
Ministerial Conference , mentio n wa s made fo r the first tim e o f "certain smal l 
economies" within th e overall grou p o f developing countries. 2 

All countrie s identifie d a s leas t developed ' b y the United Nation s syste m are 
treated a s leas t develope d countrie s unde r th e W T O system . Ther e ar e a t 
present 4 8 countrie s i n this category . Ther e i s however n o agreed an d precis e 
definition fo r identifyin g i n whic h grou p th e remainin g countrie s fall . Th e 
determination o f whether a  country i s 'developing' i s made i n accordance wit h 
the principl e o f 'self-election' . Countrie s whic h i n th e pas t ha d centrall y 

2 Th e Ministeria l Declaratio n o f th e Genev a Conferenc e states , inter  alia,  tha t "W e remai n 
deeply concerne d ove r the marginalization o f the least-developed countrie s an d certain smal l 
economies and recognize the urgent nee d to address this issue which has been compounded by 
chronic foreig n deb t proble m facin g man y o f them. " 
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planned economie s (belongin g mainl y t o Easter n an d Centra l Europ e an d th e 
former Sovie t Union ) an d whic h ar e no w takin g step s t o adop t system s base d 
on a  fre e marke t an d democrac y ar e treate d a s transitiona l economies . Th e 
remaining membe r countrie s ar e regarde d a s developed countries . 

Single undertaking rule 

The multilatera l lega l instrument s whic h constitut e th e WT O syste m ar e 
treated a s a  single undertaking . Al l W TO membe r countrie s (whethe r the y ar e 
developed, developing , leas t develope d o r transitional ) ar e require d t o adop t 
national legislatio n an d regulation s t o implemen t th e rule s prescribe d b y th e 
Multilateral Agreement s o n Trad e i n Goods , viz. GATT 199 4 an d it s associat e 
Agreements, GAT S an d th e Agreemen t o n TRIPS . Th e obligatio n t o abid e b y 
the disciplin e o f th e plurilatera l Agreements , however , applie s onl y t o WT O 
member countrie s which choos e to accede to these Agreements. (Bo x 1  lists th e 
multilateral an d plurilatera l Agreements. ) 

Provisions for the special and differential treatment of developing and 
least developed countries 

The multilatera l Agreement s recogniz e tha t developing , includin g leas t 
developed, countrie s ma y hav e difficultie s i n acceptin g al l o r som e o f th e 
obligations whic h the y impos e an d provid e fo r th e extensio n o f specia l an d 
differential treatmen t t o thes e countries . Thes e provision s ca n b e broadl y 
divided int o thre e categories : 

• Provision s requirin g countries (develope d an d developing ) t o take measure s 
facilitating th e trad e o f developin g an d leas t develope d countries . 

• Flexibilit y available to developing and leas t developed countrie s i n acceptin g 
the obligation s whic h th e WT O Agreement s impose . 

• Provisio n o f technical assistance to developing and leas t developed countrie s 
to buil d thei r capacit y fo r implementin g th e Agreements . 

An analytica l summar y o f thes e provision s i s given i n anne x II . 

Procedures for dispute settlement 

The W T O syste m provide s a  mechanism fo r th e settlemen t o f disputes whe n a 
country find s tha t anothe r countr y i s i n breac h o f th e rule s an d effort s t o fin d 
satisfactory solution s throug h bilatera l consultation s fail . Dispute s brough t t o 
W T O ar e generally the resul t o f the informatio n provide d b y industries o r thei r 
associations t o thei r government s o n th e difficultie s the y ar e encounterin g i n 
marketing thei r product s i n outsid e markets . (See  chapter 1. ) 

Even thoug h throughou t th e proces s o f disput e settlemen t -  bilatera l 
consultations, examinatio n b y th e disput e settlemen t pane l an d late r b y th e 
Appellate Bod y -  i t i s th e governmenta l representative s wh o participate , the y 
rely heavily on advic e an d suppor t o n a  continuing basi s fro m th e industr y an d 
associations whic h hav e a n interes t i n th e subjec t matte r unde r dispute . Th e 
ability o f th e government s t o pursu e a  cas e effectivel y o r t o defen d thei r 
interests i n a  case brough t agains t the m depend s greatl y o n th e assistanc e an d 
support provide d b y th e industr y group s concerned . 

Mechanism for trade policy review 

In additio n t o providin g a  mechanis m fo r settlin g disputes , WT O act s a s a 
forum fo r th e periodi c revie w o f th e trad e policie s o f membe r countries . Th e 
objectives o f these reviews are twofold. First , they aim a t finding ou t how far th e 
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countries ar e following th e disciplines of , an d the commitments mad e under , 
the multilatera l Agreement s (and , wher e applicable , unde r th e plurilatera l 
Agreements). B y carryin g ou t suc h review s periodically , WT O act s a s a 
watch-dog t o ensur e tha t it s rules ar e carried ou t and thus contribute s t o the 
prevention o f trade friction . Th e provisions establishing the review mechanism , 
however, clarif y tha t i t i s no t intende d t o serv e a s a  basi s fo r enforcin g 
obligations; nor should suc h review s be used fo r the settlement o f disputes. The 
second equall y importan t objectiv e o f thes e review s i s t o provid e greate r 
transparency an d understanding o f the trade policie s an d practices o f membe r 
countries. (See  chapter 1. ) 

Liberalization measures taken by countries as a result of commitments 
assumed in the Uruguay Round 

Improvements in market access 

In additio n t o providin g a  lega l framewor k fo r th e conduc t o f internationa l 
trade, th e multilatera l tradin g syste m provide s a  foru m fo r continuou s 
negotiations fo r the liberalization o f trade. A s a resul t o f successive round s of 
negotiations i n th e pas t 5 0 years , a  significan t reductio n i n tariff s an d othe r 
barriers t o trade ha s been obtained . Th e Uruguay Roun d too k importan t step s 
towards thi s reductio n i n barriers . 

The industrial sector 

Reductions in  tariffs 

As a  resul t o f reduction s mad e i n earlie r rounds , th e averag e tarif f level s i n 
developed countrie s o n industria l product s ha d come dow n fro m aroun d 40% 
in 194 8 when GAT T wa s established t o abou t 7 % at th e en d o f th e Toky o 
Round. I n the Uruguay Round , thes e countrie s agree d t o cut their tariff s b y a 
further 40% , generall y i n fiv e equa l annua l instalments . However , th e 
percentage o f tarif f reduction s o n som e product s o f expor t interes t t o 
developing countries , suc h a s textile s an d clothin g an d leathe r an d leathe r 
products, i s much lowe r tha n th e average . A  number o f developin g countrie s 
and economie s i n transitio n hav e als o agree d t o reduc e thei r tariff s b y nearl y 
two-thirds o f the percentage achieve d b y developed countries . As a result , the 
weighted leve l o f tariff s applicabl e t o industria l product s i s expected t o fal l a s 
follows (see  chapter 16) : 

• 6.3 % to 3.8% in developed countries ; 

• 15.3 % to 12.3 % in developing countries ; 

• 8.6 % to 6% in the transitional economies . 

As a  genera l rule , th e proces s o f stage d reduction s i s t o b e complete d b y 
1 Januar y 2000 , whe n th e fina l rate s resultin g fro m percentag e cut s agree d i n 
the Urugua y Roun d wil l become full y applicable . In some cases a longer stagin g 
has bee n provide d fo r by member countries . 

Agreement on  Textiles  and Clothing 

Another importan t achievemen t o f the Uruguay Roun d i s the decision to phase 
out restriction s o n import s o f textile s an d clothing . Thes e restriction s wer e 
imposed b y certai n develope d countrie s mainl y o n import s fro m selecte d 
developing countrie s unde r bilatera l agreement s negotiate d unde r th e 
Multi-Fibre Arrangemen t (MFA) , whic h provide d a n exceptio n t o the GAT T 
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rules prohibitin g th e us e o f discriminator y quantitativ e restrictions . Th e 
Agreement o n Textile s an d Clothin g (ATC) , which replace s MFA , provide s fo r 
the remova l o f restriction s o n textile s i n fou r phase s ove r a  period o f 1 0 years. 
This phasing-ou t programm e wil l en d o n 1  January 2005 . Fro m the n on , th e 
trade i n textile s wil l b e completel y integrate d int o GAT T 199 4 an d wil l b e 
governed b y it s rules . (See  chapter 14. ) 

Agreement on  Agriculture 
In th e past , th e rule s o f GAT T o n th e agricultura l secto r wer e eithe r les s 
rigorous o r wer e applie d leniently . Som e develope d countrie s i n particula r 
protected thei r costly and inefficien t productio n o f temperate zon e agricultura l 
products (e.g . wheat and othe r grains, meat and dairy products) b y imposing, i n 
addition t o hig h tariffs , quantitativ e restriction s and/o r variabl e levie s o n 
imports. Thi s leve l o f protectio n ofte n resulte d i n increase d domesti c 
production which , becaus e o f hig h prices , coul d no t b e dispose d o f i n 
international market s withou t expor t subsidies . Suc h subsidize d sale s 
depressed internationa l prices . The y als o too k awa y fro m efficien t producer s 
their legitimat e marke t shares . (See  chapter 15. ) 

The refor m programm e adopte d unde r th e Agreemen t o n Agriculture , 
negotiated i n th e Urugua y Round , aim s a t establishin g a  fai r an d 
market-oriented tradin g syste m i n agriculture . Th e negotiation s undertake n i n 
pursuance o f thes e rule s hav e resulte d i n som e progres s i n th e liberalizatio n o f 
trade i n thes e products . 

All countrie s hav e agree d t o replac e quantitativ e restriction s an d othe r 
non-tariff measure s o n agricultura l product s wit h tariffs . Th e ne w 'tariffied ' 
rates (arrive d a t b y addin g th e incidenc e o f non-tarif f measure s t o existin g 
tariffs) a s well as other tariff s ar e being reduced ove r a  six-year period (  10 years 
for developin g countries ) startin g 199 5 b y a  simpl e averag e o f 36 % fo r 
developed countrie s (24 % for developin g countries) . N o tarif f reductio n ha s t o 
be made b y LDCs . In addition , al l countries hav e bound al l tariffs applicabl e t o 
agricultural products . I n mos t cases , however , developin g countrie s hav e give n 
bindings a t rate s tha t ar e highe r tha n thei r curren t applie d o r reduce d rates . 
Member countrie s usin g subsidie s hav e agree d t o reduc e bot h productio n an d 
export subsidie s b y agree d percentages . (See  chapter 15. ) 

Estimates of income and trade gains 

For busines s enterprise s decidin g o n marketin g strategies , i t i s importan t t o 
know wha t gain s -  i n term s o f incom e an d trad e -  wil l flow  fro m th e 
liberalization o f trade . As regards measure s t o remov e tariff s an d othe r barrier s 
to trad e i n goods , W TO an d othe r organization s hav e carrie d ou t a  number o f 
studies a t th e macroeconomi c leve l t o asses s th e impac t o f thes e measure s o n 
world incom e an d trade . Broadl y speakin g th e variou s estimate s o f th e gain s 
from th e Urugua y Roun d conclude d that , whe n full y implemented , th e 
liberalization measure s agree d b y government s woul d boos t worl d incom e b y 
1% per year or by US $ 200 billion to US$ 500 billion annually. Estimates of the 
increase in the volume of world trade varied according to the assumptions mad e 
in th e studies , an d range d fro m 6 % t o 20 % pe r annum . However , th e studie s 
cautioned tha t thes e gains would no t b e evenly shared b y countries i n differen t 
regions. The developed an d som e of the developing countries a t higher stages of 
development would b e the mai n beneficiaries . Countrie s i n Africa an d th e leas t 
developed countrie s woul d benefi t onl y marginally , i f a t all . (See  chapter 16. ) 

Need for caution  in  interpreting  macroeconomic  studies 
While macroeconomi c studie s provid e guideline s tha t ma y b e usefu l t o th e 
business community, thei r findings hav e to be used with caution , particularly i n 
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planning fo r th e futur e an d i n day-to-da y decision-making . Ther e ar e no w 
definite indication s tha t thes e estimates , whic h wer e mad e eithe r befor e o r 
immediately afte r th e conclusion o f the Uruguay Round , wil l have to be revise d 
downwards substantiall y fo r tw o mai n reasons . 

First, i t ha s no w becom e clea r that , i n certai n areas , countrie s hav e 
implemented thei r liberalizatio n commitment s i n for m rathe r tha n i n 
substance. Fo r instance , mos t o f the studie s ha d estimate d tha t th e bul k o f th e 
trade gain s would occu r fro m th e liberalizatio n o f trade i n textiles . The studie s 
had no t foresee n tha t th e countrie s maintainin g restriction s woul d us e th e 
flexibility availabl e unde r th e rule s t o remov e onl y a  ver y smal l numbe r o f 
restrictions durin g th e firs t seve n year s o f th e 10-yea r transitiona l period , an d 
that consequentl y th e bul k o f restrictions woul d b e remove d onl y by 1  January 
2005, whe n th e transitiona l perio d ends . 

Second, th e studie s ha d assume d tha t th e worl d econom y woul d gro w a t a 
normal pac e an d tha t ther e woul d no t b e an y backslidin g i n growth . Thes e 
expectations hav e bee n belied . Th e Asia n financia l crisi s whic h bega n i n 
mid-1997 an d Japan' s poo r economi c performanc e i n 199 8 hav e le d t o a 
general decline in demand, particularl y in Asian markets , and a  fall in the price s 
of oi l an d othe r commodities . 

Liberalization ma y als o hav e a  varyin g impac t o n enterprise s i n differen t 
countries. Tak e th e cas e o f textiles , o n whic h restriction s ar e applie d o n a 
discriminatory basi s b y importin g countries . Enterprise s i n countr y A  whos e 
exports ha d bee n restricte d ma y fin d tha t the y ca n benefi t fro m th e remova l o f 
restrictions i n thei r mai n market s an d therefor e adop t productio n an d expor t 
strategies t o tak e advantag e o f th e improve d opportunitie s fo r trade . B y 
contrast, enterprise s i n country B  whose export s ha d no t bee n s o restricted wil l 
have t o prepar e themselve s t o cop e wit h th e increase d competitio n tha t wil l 
follow th e remova l o f restriction s o n import s fro m countr y A . 

Likewise, enterprises fro m countrie s benefiting fro m preferentia l tarif f acces s in 
their majo r develope d market s ma y fin d thi s acces s cu t bac k b y th e MF N 
reductions resultin g fro m commitment s mad e i n th e Urugua y Round . Th e 
macroeconomic studie s indicate d tha t th e reduction s i n preferentia l margin s 
might no t hav e any overal l negativ e effect s o n the trade o f preference-receivin g 
countries. However , individua l exportin g enterprise s ma y fin d tha t th e los s o f 
these margins could, in fact , have adverse trade effects . Thi s could happen i f the 
preferential margin s wer e meaningfu l i n actua l trade , taking int o accoun t suc h 
factors a s the price s charge d b y othe r supplier s i n th e importin g market . 

It i s therefore importan t fo r busines s enterprise s t o supplemen t macroeconomi c 
studies with reviews of the impac t of tariff reduction s an d the removal of barrier s 
in thei r targe t market s o n th e product s the y export . As the lac k of financia l an d 
technical resource s ma y hampe r enterprises , particularl y SMEs , fro m carryin g 
out suc h review s themselves , nationa l researc h institution s wil l have t o tak e th e 
initiative i n thi s regard . Internationa l organization s lik e th e Commonwealt h 
Secretariat an d IT C could als o assist by undertaking suc h studies fo r products i n 
which a  numbe r o f developin g an d leas t develope d countrie s hav e a n expor t 
interest. 

Developments since the establishment of WTO 

WTO, a s note d earlier , provide s a  foru m fo r th e consideratio n o f issue s o f 
concern i n internationa l trade , fo r continuin g negotiation s o n th e furthe r 
liberalization o f trade and on the development o f rules in new subject area s tha t 
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are considered b y member countries to have an impac t on internationa l trade . A 
number o f development s tha t hav e take n plac e i n 1995-199 8 ar e describe d 
below. 

Trade problems of least developed countries 

The alleviatio n o f th e trad e problem s o f LDC s was on e o f th e importan t issue s 
to whic h WT O pai d specia l attentio n durin g th e 1995-199 8 period . A s note d 
earlier, th e trad e o f LDC s wa s expecte d t o benefi t onl y marginall y fro m th e 
tariff reduction s an d th e removal o f barriers resulting from th e Uruguay Round . 
This, combine d wit h th e stead y deterioratio n i n th e price s o f th e commoditie s 
they expor t an d thei r supply-sid e constraint s t o developin g productio n fo r 
export, ha s contribute d t o thei r furthe r marginalizatio n i n internationa l trade . 
In orde r t o fin d solution s t o thes e problems , mos t develope d countrie s have , i n 
pursuance o f th e decision s take n a t th e High-Leve l Meetin g o n Integrate d 
Initiatives fo r Least-Developed Countries ' Trade Development , hel d in Octobe r 
1997, improve d thei r generalize d system s o f preference s t o allo w duty-fre e 
imports o f product s exporte d b y LDCs . Step s t o enhanc e import s fro m thes e 
countries o n a  preferentia l basi s hav e als o bee n take n b y a  fe w developin g 
countries whil e other s ar e considerin g th e feasibilit y o f introducin g suc h 
schemes. 

The High-Leve l Meetin g als o endorse d a n integrate d programm e fo r 
trade-related assistanc e to LDCs. Under this programme, trade-related assistanc e 
is being provided o n a  coordinated basi s by six agencies - ITC , WTO, UNCTAD , 
UNDP, IM F an d th e Worl d Ban k -  o n th e basi s o f a n assessmen t o f need s b y 
individual LDCs . Th e area s i n whic h assistanc e i s no w bein g provide d includ e 
compliance wit h WT O rule s an d obligation s fo r th e alleviatio n o f supply-sid e 
constraints suc h a s infrastructure , huma n an d institutiona l capacit y building , 
and the needs of the private sector. The programme visualizes the organization o f 
trade-related roun d table s b y individua l LDCs ; thes e will  involv e th e 
participation o f bilatera l developmen t partners , othe r multilatera l agencie s an d 
regional organization s intereste d i n financin g o r expandin g th e technica l 
assistance programme s alread y draw n up . 

Negotiations for the further liberalization of trade 

Some step s fo r the furthe r liberalizatio n o f the trad e i n both good s an d service s 
were take n durin g th e perio d b y membe r countries . Countrie s wit h trad e 
interests i n informatio n technolog y product s agreed , unde r th e Ministeria l 
Declaration o n Trad e i n Informatio n Technolog y Product s (date d 
13 Decembe r 1996 , als o know n a s the Informatio n Technolog y Agreemen t o r 
ITA), t o eliminat e tariff s o n suc h product s a s computers , telecommunication s 
equipment, semiconductors , semiconducto r manufacturin g equipment , 
software an d scientifi c instruments . Likewise , countrie s havin g a n expor t 
interest i n pharmaceutica l product s hav e adde d 45 0 product s t o th e lis t o f 
products o n whic h the y ha d agree d i n th e Urugua y Roun d t o eliminat e tariffs . 
Even thoug h thes e concession s wer e negotiate d amon g a  limite d numbe r o f 
countries, th e concession s ar e bein g extende d o n a  most-favoured-natio n 
(MFN) basis . (See  chapter 16. ) 

In th e are a o f services , negotiation s wer e hel d i n certai n sector s wher e th e 
progress achieved i n the Uruguay Roun d was not considered satisfactory . Thes e 
negotiations hav e resulted i n the adoption o f packages containing liberalizatio n 
commitments (i n additio n t o thos e exchange d i n th e Round ) i n tw o service s 
sectors, viz. financia l service s an d telecommunications . Som e progress , thoug h 
of a  limite d nature , wa s als o mad e i n th e negotiation s o n th e movemen t o f 
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natural persons . I n th e are a o f professiona l services , th e negotiation s hav e 
resulted i n th e developmen t o f discipline s o n domesti c regulation s i n th e 
accountancy sector . 

Built-in agenda for the commencement of new negotiations 

Some Agreement s hav e built-i n provision s fo r th e commencemen t o f ne w 
rounds o f negotiations . Thus , GAT S provide s tha t negotiation s fo r furthe r 
trade liberalizatio n i n al l service s sector s shoul d begi n o n 1  January 2000 . Th e 
provisions o f th e Agreemen t o n Agricultur e als o cal l o n membe r countrie s t o 
commence befor e th e en d o f 199 9 negotiation s i n th e agricultura l sector , als o 
with a  vie w t o securin g th e furthe r liberalizatio n o f trad e i n thi s sector . 
Preparatory wor k fo r th e launchin g o f negotiations i n these sector s i s currentl y 
underway i n th e relevan t W T O committees . 

Some Agreement s furthe r provid e fo r th e revie w o f al l o r som e o f thei r 
provisions. Th e review s ar e t o b e conducte d o n th e basi s o f experienc e wit h 
implementation wit h th e objectiv e o f determinin g whethe r an y modification s 
to thes e provision s ar e necessary . 

Decisions at the Ministerial Conference 

As note d earlier , th e mai n responsibilit y fo r takin g action s an d decision s t o 
ensure th e fulfilmen t o f th e objective s fo r whic h W T O wa s establishe d rest s 
with th e biennia l Ministeria l Conference . WT O ha s ha d tw o Ministeria l 
Conferences sinc e it s establishment . Th e firs t wa s hel d i n Singapor e i n 
December 1996 , and th e secon d i n Genev a i n Decembe r 1998 . The thir d i s t o 
be hel d i n Seattl e i n November-Decembe r 1999 . 

At th e Singapor e an d Genev a Ministeria l Conferences , afte r reviewin g 
developments i n internationa l trad e an d th e problem s an d issue s tha t hav e 
arisen i n th e implementatio n o f th e variou s W T O Agreements , th e Minister s 
decided t o include i n the W TO wor k programme fo r stud y and analysi s six new 
subject area s which, in the view of the countries suggestin g their inclusion , hav e 
an impac t o n th e developmen t o f internationa l trade . Thes e are : 

• Trad e an d environment ; 

• Trad e an d investment ; 

• Trad e an d competitio n policy ; 

• Trad e facilitation ; 

• Transparenc y i n governmen t procurement ; an d 

• Electroni c commerce . 

The stud y an d analysi s o f trade-relate d issues , problems an d solution s i n thes e 
subject area s are being undertaken b y working groups o r other bodies that hav e 
been specificall y establishe d fo r the purpose. I t is important t o note that there is 
no commitmen t a t thi s stag e o n th e par t o f membe r countrie s o n th e 
desirability o r otherwis e o f engagin g i n W T O negotiation s o n rule-makin g i n 
these areas . (See  chapters 21-26. ) 

Launching new negotiations 

The Geneva Ministeria l Conferenc e authorize d th e Genera l Counci l t o draw u p 
a programm e fo r possibl e futur e wor k an d negotiation s i n WT O takin g int o 
account, inter  alia: 

• Th e issue s an d problem s tha t hav e arise n i n th e implementatio n o f th e 
WTO Agreement ; 
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• Th e provision s i n th e Agreement' s built-i n agenda ; 

• Th e ne w subject s o n whic h analytica l wor k i s currently goin g on ; an d 

• An y other subject s tha t ma y be suggested b y member countrie s fo r inclusio n 
in th e agend a fo r negotiations . 

The Genera l Counci l will  examin e whethe r an y ne w negotiation s shoul d b e 
restricted to agriculture and services , negotiations o n which ar e called for by th e 
WTO's built-i n agenda , or whether they should cover a larger number o f subjec t 
areas, a s di d th e previou s Rounds . 

The Genera l Counci l expect s t o complet e it s wor k o n drawin g u p a  wor k 
programme wel l i n advanc e o f th e thir d Ministeria l Conferenc e (schedule d t o 
be hel d i n Seattl e fro m 3 0 Novembe r t o 3  Decembe r 1999 , a s mentione d 
earlier) s o that appropriat e decision s o n launchin g negotiation s ca n be taken a t 
that Conference . 

Benefits to the business community of the WTO system 

What i s the relevanc e o f th e W T O syste m t o th e decision s tha t industrie s an d 
business enterprise s mak e i n thei r internationa l trad e activities ? Whe n 
considering thi s question , on e mus t bea r i n min d tha t government s hav e 
negotiated improve d marke t acces s t o enabl e busines s enterprise s t o conver t 
trade concessions int o trade opportunities . The objectiv e behin d th e rule-base d 
system i s t o ensur e tha t th e market s remai n ope n an d tha t thi s acces s i s no t 
disrupted b y sudde n an d arbitrar y imposition s o f impor t restrictions . 

Business communitie s i n a  number o f developing countries , however , continu e 
not t o b e entirel y awar e o f th e advantage s o f th e WT O tradin g system . Th e 
main reaso n fo r thi s i s the immens e complexit y o f the system , which ha s s o fa r 
prevented thes e communities fro m takin g an interes t in , and getting acquainte d 
with, it s rules . I t is , fo r instance , no t widel y know n tha t th e lega l syste m no t 
only confer s benefit s o n producin g industrie s an d busines s enterprise s bu t als o 
creates right s i n thei r favour . 

Benefits conferred on the business community 

The benefit s whic h th e lega l syste m confer s o n busines s enterprise s an d th e 
advantages the y ca n deriv e fro m i t ca n b e viewe d fro m tw o differen t 
perspectives: 

• Fro m th e perspectiv e o f enterprise s a s exporter s o f goods an d services ; 

• Fro m th e viewpoin t o f enterprise s a s importer s o f ra w materials , an d othe r 
inputs an d service s require d fo r expor t production . 

Benefits to  exporters of goods and services 

Security of  access 

In trade in goods, almost al l tariffs o f developed countrie s and a  high proportio n 
of thos e o f developin g an d transitiona l economie s hav e bee n boun d agains t 
further increase s i n WTO . Bindin g ensure s tha t th e improve d marke t acces s 
resulting from th e tarif f reduction s agree d and incorporate d int o each country' s 
schedule o f concession s wil l no t b e disrupte d b y sudde n increase s i n rate s o f 
duties or the imposition o f other restrictions by importing countries. In trade i n 
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services, countrie s hav e mad e bindin g commitment s no t t o restric t acces s t o 
service product s an d foreig n servic e supplier s beyon d th e condition s an d 
limitations specifie d i n thei r nationa l schedules . 

The secure d acces s t o market s whic h binding s provid e enable s exportin g 
industries t o mak e investmen t an d productio n plan s unde r greate r condition s 
of certainty . 

Stability of  access 

The syste m als o provide s stabilit y o f acces s t o expor t market s b y requirin g al l 
countries t o appl y th e unifor m se t o f rule s elaborate d b y th e variou s 
Agreements. Thu s countrie s ar e oblige d t o ensur e tha t thei r rule s fo r 
determining dutiabl e valu e fo r custom s purposes , fo r inspectin g product s t o 
ascertain conformit y t o mandator y standards , o r fo r th e issu e o f impor t 
licences, confor m t o th e provision s o f th e relevan t Agreements . 

Benefits to  importers  of  raw materials  and  other  inputs 
Enterprises ofte n hav e t o impor t ra w materials , intermediat e product s an d 
services fo r expor t productio n purposes . Th e basi c rul e requirin g import s t o b e 
allowed i n withou t furthe r restriction s upo n paymen t o f duties , an d th e 
obligation t o ensur e tha t th e othe r nationa l regulation s applie d a t th e borde r 
conform t o the uniform rule s laid down by the Agreements facilitate importation . 
They giv e exportin g industrie s som e assuranc e tha t the y ca n obtai n thei r 
requirements withou t dela y an d a t competitiv e costs . Furthermore , tarif f 
bindings serve to assure importers that thei r importing costs will not be increase d 
by the impositio n o f highe r custom s duties . 

Rights conferred on the business community 

In additio n t o conferrin g benefits , th e lega l syste m ha s created certai n right s i n 
favour o f busines s enterprises . Thes e right s ca n b e divide d int o tw o categories . 
In the firs t categor y ar e the right s o f domestic producer s an d importer s vis-à-vis 
their ow n governments . I n th e secon d ar e the right s o f exporting enterprise s t o 
defend thei r interest s whe n authoritie s i n importin g countrie s contemplat e 
action t o curtai l thei r exports . 

Rights of  domestic producers and importers 
A number o f Agreements requir e the legislatio n o f member countrie s t o provid e 
certain right s to domestic producers an d importers . Governments ar e obliged t o 
enforce som e of these right s under thei r lega l systems . In regar d t o othe r rights , 
governments ar e merel y aske d t o us e thei r best  endeavours  to ensur e tha t th e 
parties concerne d ca n benefi t full y fro m them . 

Enforceable right s includ e thos e provide d fo r b y th e Agreemen t o n Custom s 
Valuation whic h oblig e government s t o legislat e tha t importer s hav e a  right : 

• T o justif y declare d value , where Custom s expresse s doubt s abou t th e trut h 
or accurac y o f tha t value ; an d 

• T o requir e Custom s t o giv e the m i n writin g it s reason s fo r rejectin g th e 
declared value , s o tha t the y ca n appea l t o highe r authoritie s agains t th e 
decision. 

Rights requiring governments merel y to use their best endeavours includ e thos e 
covered b y provision s o f th e Agreemen t o n Impor t Licensin g whic h cal l fo r 
import licences to be issued within specifie d period s after receip t of application . 
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In this example, unless the nationa l legislatio n provide s otherwise , the importe r 
has a  righ t onl y t o expec t tha t th e licenc e wil l b e issue d withi n th e stipulate d 
time. 

The clai m t o suc h right s i s ofte n subjec t t o condition s tha t th e domesti c 
industry o r enterprise mus t fulfil . Fo r instance , as noted earlier , an industr y ha s 
a righ t t o reques t it s governmen t t o tak e safeguar d action s o r t o lev y 
anti-dumping o r countervailin g dutie s onl y i f i t i s possibl e fo r th e petitionin g 
producing unit s t o satisf y th e investigatin g authoritie s tha t it s reques t i s 
supported b y producer s whic h accoun t fo r a  substantia l proportio n o f tota l 
production. Th e investigatin g authoritie s ar e furthe r require d t o ascertai n 
whether th e petitione r ha s suc h standin g befor e commencin g investigations . 

Rights of  exporting enterprises 
An exampl e o f th e right s whic h th e Agreement s creat e i n favou r o f exportin g 
enterprises i s th e righ t t o giv e evidenc e durin g investigation s i n importin g 
countries fo r th e lev y o f anti-dumpin g o r countervailin g duties . 

When th e authoritie s i n the importin g countrie s fai l t o honour thei r rights , th e 
exporting enterprise s canno t approac h the m directl y fo r redress . The y mus t 
take th e matte r u p wit h thei r ow n government s an d leav e i t t o th e latte r t o 
pursue i t on a  bilateral basi s with the government o f the importing country and , 
if necessary, t o rais e i t under W T O procedure s fo r th e settlemen t o f difference s 
and disputes . 

Illustrative list  of  rights 
Annex I  presents a n illustrativ e lis t o f the benefit s an d right s which th e variou s 
legal instrument s confe r o n industr y an d th e tradin g community . The y ar e 
taken u p i n detai l i n th e variou s chapter s o f thi s Guide . 

Effective utilization of WTO dispute settlement procedures 

Knowledge o f the system wil l also enable the busines s and trading communitie s 
to help their governments to take ful l advantage of the W TO mechanis m fo r th e 
surveillance o f the implementatio n o f the Agreements an d fo r the settlemen t o f 
differences an d disputes . Government s wil l b e abl e t o tak e u p issue s fo r 
discussion an d solutio n i n th e appropriat e committee s onl y i f th e exportin g 
enterprises brin g marketin g problem s resultin g fro m violatio n o f th e rule s t o 
their notice . Furthermore , government s ca n rais e a  complaint unde r th e WT O 
dispute settlemen t procedure s onl y i f th e affecte d industr y firs t raise s th e 
complaint an d provide s th e require d information . 

Influencing the future course of negotiations 

The responsibilit y o f producing an d exportin g enterprises , however , shoul d no t 
end wit h bringin g t o th e notic e o f thei r government s th e practica l problem s 
they ar e encountering . The y an d thei r nationa l association s mus t exercis e 
continuous vigilanc e an d closel y follo w th e ongoin g wor k o f WTO . I t i s 
important t o not e tha t negotiation s d o no t ceas e wit h th e adoptio n o f 
Agreements. Furthe r negotiation s wit h importan t implication s fo r trad e ar e 
often hel d during the implementation stage , particularly during the reviews tha t 
are undertake n periodicall y t o examin e ho w the Agreements ar e operatin g an d 
to determin e whethe r an y change s o r modification s t o thei r provision s ar e 
necessary. Feedbac k fro m th e busines s communit y o n th e practica l problem s i t 
has encountere d (suc h a s th e technica l regulation s o r sanitar y an d 
phytosanitary measure s applie d t o import s b y importin g countries ) woul d 
greatly assis t government s i n securin g appropriat e modification s t o th e 
Agreements. 
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In addition , analytica l wor k o n si x ne w subjec t area s i s currentl y bein g 
undertaken i n WTO , wit h a  vie w t o findin g ou t whethe r th e elaboratio n o f 
W T O rule s i n thes e area s woul d b e appropriate . Th e view s o f th e busines s 
communities o n th e desirabilit y o r otherwis e o f suc h rule s an d o f ho w thei r 
interests an d concern s ca n b e taken int o accoun t i f such rule s are developed ar e 
of vita l importanc e t o government s i n decidin g o n th e polic y approache s the y 
should adop t i n th e relate d negotiations . 

Business communitie s wil l b e abl e t o ensur e tha t thei r interest s an d concern s 
are full y reflecte d b y thei r government s onl y b y closel y followin g review s o f 
Agreements an d negotiation s o n th e adoptio n o f rule s i n ne w subjec t areas . 
Among th e difficultie s thes e communitie s an d othe r interes t group s fac e i n 
keeping abreas t wit h development s i n W T O wor k i s th e fac t tha t WT O 
meetings ar e closed t o th e public ; furthermore th e documentatio n an d report s 
on thes e meeting s ar e restricted . Membe r countrie s hav e recentl y take n step s 
towards greater transparency b y providing that document s shoul d ordinaril y b e 
derestricted afte r a  perio d o f si x months . Th e report s o f th e panel s an d o f th e 
Appellate Bod y i n disput e settlemen t case s ar e derestricted a t th e tim e o f thei r 
issue. All suc h document s ar e no w availabl e t o th e genera l publi c o n th e WT O 
Web site . 

There i s increasing recognitio n tha t non-governmenta l organization s (NGOs) , 
representing different interest s such as business, environment an d developmen t 
circles, consumers , trad e union s an d farmers , ca n pla y a n importan t rol e i n 
increasing publi c awarenes s o f W T O activities , provide d the y ar e informe d 
regularly an d systematicall y o n thes e activities . The W T O Secretaria t ha s bee n 
seeking t o improv e it s contact s wit h civi l societ y b y arrangin g periodi c 
issue-specific symposi a o n subject s lik e trad e an d th e environment , trad e an d 
development, an d trad e facilitation . NGO s ar e allowe d t o atten d plenar y 
sessions o f th e Ministeria l Conferences , an d ar e regularl y briefe d b y th e WT O 
Secretariat o n th e Conferences ' workin g sessions . I t i s important t o not e i n thi s 
context tha t on e o f th e issue s tha t wil l b e addresse d i n th e comin g year s i s 
making WT O wor k mor e transparen t b y providin g greate r acces s t o 
information o n WT O activities . 

Taking advantage of liberalization measure s 

In additio n t o assistin g government s i n developin g th e polic y approache s the y 
should adop t i n discussion s o n th e implementatio n o f th e rule s o f th e 
Agreements an d o n negotiation s o n rule-making , th e busines s communit y ha s 
primary responsibilit y fo r convertin g tarif f reduction s an d liberalizatio n 
commitments int o opportunitie s fo r trad e b y adoptin g appropriat e expor t 
promotion an d developmen t strategies . Detaile d knowledg e o f the concession s 
obtained o n good s an d servic e product s o f actua l an d potentia l interes t t o th e 
community woul d b e necessar y fo r evolvin g suc h strategies . 

Summing up 

It i s importan t t o not e tha t trad e doe s no t expan d automaticall y a s a  resul t o f 
tariff reduction s an d th e remova l o f trad e barriers . Thi s wil l happe n onl y i f 
business enterprise s adop t appropriat e expor t developmen t strategie s tha t tak e 
into accoun t th e impac t o f th e liberalizatio n measure s o n th e product s the y 
export. 

The implementatio n o f curren t liberalizatio n measure s an d thos e tha t ma y b e 
agreed i n th e futur e create s bot h opportunitie s an d challenge s fo r th e busines s 
community. Th e challeng e come s fro m th e increase d competitio n i n bot h 
domestic an d foreig n market s tha t follow s th e remova l o f tariff s an d othe r 
barriers. Th e WT O syste m i s expecte d t o ensur e tha t suc h increase d 
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competition remain s fai r an d equitable . Th e lega l syste m ha s als o create d i n 
favour o f th e busines s communit y a  numbe r o f rights . A s ha s bee n sai d 
repeatedly, th e community' s abilit y to benefi t fro m th e syste m an d thes e right s 
will depend o n it s knowledge and understanding o f the system's detailed rules . 

The chapter s tha t follo w elaborat e o n th e point s mad e i n this overview, explai n 
in detai l th e rule s o f th e Agreement s an d th e progres s mad e i n improvin g 
market access , an d provid e a n outlin e o f th e mai n issue s tha t ar e unde r 
discussion i n th e subjec t area s tha t hav e bee n adde d t o th e WT O wor k 
programme fo r stud y an d analysis . 
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Illustrative list of benefits arising from the WTO system 

Binding of concessions and commitments 

Business implicatio n 

Rights o f exporter s 

Rights o f importer s 

Security o f acces s t o foreig n market s 

Trade in goods. Right t o expec t tha t th e exporte d produc t wil l no t b e subjec t 
to custom s dutie s tha t ar e highe r tha n th e boun d rate s o r tha t th e valu e o f 
the bindin g wil l b e reduce d b y th e impositio n o f quantitativ e an d othe r 
restrictions. 

Trade in services. Righ t to expect that acces s of service products an d o f foreig n 
service supplier s t o a  foreig n marke t wil l no t b e mad e mor e restrictiv e tha n 
indicated b y th e term s an d condition s give n i n th e country' s schedul e o f 
commitments. 

Trade in goods. Right t o expec t tha t importe d ra w material s an d othe r input s 
will no t b e subjec t t o custom s dutie s a t rate s highe r tha n th e boun d rates . 

Trade in  services. Righ t t o expec t tha t th e domesti c servic e industrie s wil l b e 
permitted t o enter into joint ventures or other collaboration arrangements , if 
the conditions provided i n the schedule of commitments ar e complied with . 

(See chapte r 2. ) 

Valuation of goods for customs purposes (Agreement on Customs 
Valuation) 

Business implicatio n 

Rights o f importer s 

Assurance tha t th e value declared b y the importe r will , as a rule, be accepte d 
as a basis for determining the value of imported goods for customs purposes . 

Importers hav e a  right : 

• T o expec t tha t the y will be consulted a t al l stages of the determination o f 
values; 

• T o justif y th e declare d value , where Custom s expresse s doubt s abou t th e 
truth o r accurac y o f th e declare d valu e o r abou t th e document s 
submitted; 

• T o requir e Custom s t o giv e i n writin g th e reason s fo r rejectin g th e 
declared value , s o tha t the y ca n appea l t o th e highe r authoritie s agains t 
the decision . 

(See chapter 3. ) 
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Use of preshipment inspection services (Agreement on Preshipment 
Inspection) 

Business implication s 

Rights o f exporter s 

Benefits t o importer s 

By assistin g government s i n controllin g suc h malpractice s a s th e 
overvaluation an d undervaluatio n o f importe d goods , PS I service s hel p 
improve th e tradin g environment . Experienc e ha s show n tha t thes e service s 
speed u p clearanc e o f good s throug h Custom s an d reduc e customs-relate d 
corruption. 

Exporters to developing countries using mandatory PS I services have a right: 

• T o be informed o f the procedure s tha t PS I companies follo w fo r physica l 
inspection an d pric e verification ; 

• T o expec t tha t an y complain t the y ma y hav e regardin g th e price s 
determined b y th e inspector s i s considere d sympatheticall y b y 
designated highe r official s i n th e PS I company ; an d 

• T o appea l t o th e Independen t Revie w Entit y when the y ar e no t satisfie d 
with th e decision s o f th e above-mentione d senio r officials . 

Importers benefi t as : 

• Th e utilizatio n o f PS I service s speed s u p custom s clearanc e an d i n som e 
cases reduce s customs-relate d corruption , 

• Th e physica l inspectio n carrie d ou t b y PS I companie s prio r t o pric e 
verification provide s a n assuranc e tha t importe d product s wil l confor m 
to th e qualit y an d othe r term s o f th e contract . 

(See chapter 4. ) 

Import licensing procedures (Agreement on Import Licensing Procedures) 

Business implicatio n 

Rights o f importer s 

Assures importer s an d foreig n supplier s tha t fo r product s fo r whic h impor t 
licences ar e require d thes e licence s wil l b e issue d expeditiously . 

Importers an d foreig n supplier s hav e a  righ t t o expect : 

• Tha t th e procedures adopte d fo r the issue of licences at the nationa l leve l 
conform t o th e guideline s prescribe d b y th e Agreement ; 

• Tha t the y will not be penalized undul y fo r clerical and othe r minor error s 
in th e application ; 

• Tha t th e licence s will be issued within th e time period s prescribe d b y th e 
Agreement. 

(See chapter 6. ) 

Rules applicable to exports 

Reimbursement of  indirect taxes  borne by exported  products 

Rights o f exporter s 

Export dutie s 

Exporters hav e a  righ t t o expec t tha t the y wil l be : 

• Eithe r exempte d fro m paymen t of , o r reimburse d for , custom s dutie s o n 
inputs use d i n th e manufactur e o f exporte d products , 

• Reimburse d fo r al l indirec t taxe s born e b y the exporte d products . 

In addition , exporter s hav e a  righ t t o expec t tha t wher e government s lev y 
export duties for revenue or other considerations, these will be applied a t th e 
same rate s t o export s t o al l destinations . 

(See chapter 7. ) 
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Anti-dumping and countervailing actions 

Rights o f exporter s •  Righ t t o expec t tha t exporter s allege d t o b e dumpin g o r exportin g 
subsidized product s wil l be notifie d immediatel y afte r th e investigation s 
begin. 

• Righ t t o giv e evidence t o defen d thei r interest s i n suc h investigations . 

• Righ t t o expec t tha t procedure s wil l b e terminate d whe n preliminar y 
investigations establis h tha t th e dumpin g margin/subsid y elemen t i s de 
minimis an d import s ar e negligible . 

Rights o f domesti c Righ t to petition fo r the levy of anti-dumping o r countervailing duties wher e 
producers dumpe d o r subsidize d import s ar e causin g materia l injur y t o th e domesti c 

industry, provide d th e petitio n i s supported b y producer s accountin g fo r a t 
least 25 % of th e industry' s production . 

(See chapter 11. ) 
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WTO Agreements: provisions on special and differential 
treatment of developing countries - A n analytical 
summary 

General 

The WT O Agreement s contai n provision s fo r th e extensio n o f specia l an d 
differential (S&D ) treatmen t t o developin g countries . Unde r thes e provisions , 
developing countrie s ar e give n "mor e favourable " treatmen t tha n develope d 
countries. 

These provision s ca n b e broadl y divide d int o thre e categories : 

• Provision s requirin g countrie s t o tak e measure s t o facilitat e th e trad e o f 
developing an d leas t develope d countrie s (LDCs) ; 

• Flexibilit y available to developing and leas t developed countrie s i n acceptin g 
the obligation s impose d b y th e W T O Agreements ; 

• Provision s fo r technica l assistanc e t o developin g an d leas t develope d 
countries i n buildin g thei r capacit y t o implemen t th e Agreements . 

An illustrativ e an d selectiv e descriptio n o f th e natur e an d conten t o f th e mos t 
important provision s i n eac h o f thes e categorie s i s given below . 

Provisions requiring countries to take S&D measures to facilitate the 
trade of developing countries 

The S& D measure s fallin g i n thi s categor y include : 

• Unilatera l measure s take n b y develope d countrie s t o allo w import s o n a 
preferential basi s fro m developin g countries ; 

• Givin g priorit y i n trad e negotiation s t o th e reductio n an d eliminatio n o f 
MFN tariff s o n product s o f interes t t o developin g countrie s an d LDCs ; 

• Extensio n o f S&J D treatment t o developing an d leas t developed countrie s i n 
the applicatio n o f 

- Quot a restrictions , 

- Impor t licensin g procedures , an d 

- Contingenc y protectio n measures , suc h a s safeguar d actions , an d 
anti-dumping an d countervailin g measures . 
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Unilateral measures adopted by developed countries to allow imports on 
a preferential basis 

Generalized System  of  Preferences (GSP) 
Imports originatin g i n developin g an d leas t develope d countrie s ar e allowe d 
entry, unde r GSP , on a  duty-free o r preferentia l dut y basis . GSP cover s almos t 
all industria l product s an d selecte d agricultura l products . 

The lega l basi s fo r thes e preferentia l arrangement s i s provided b y the Decisio n 
on Differentia l an d Mor e Favourabl e Treatment , Reciprocit y an d Fulle r 
Participation o f Developing Countries (adopte d i n 197 9 and commonly know n 
as the Genera l Enablin g Clause) . However , GS P arrangements : 

• Carr y built-in restriction s lik e country quotas : imports up to quota limit s ar e 
allowed o n a  preferentia l dut y basis ; import s exceedin g quot a limit s ar e 
charged MF N duties . 

• Den y preferential acces s to imports of certain products from countrie s which 
have becom e competitiv e (competitiv e nee d criteria) . 

• Den y preferentia l acces s t o developin g countrie s whic h hav e move d o n t o a 
higher stag e o f developmen t o r hav e faile d t o respec t huma n rights . 
Countries reachin g a certain pe r capita incom e level are said to have reache d 
a highe r stag e o f development . 

More favourable treatment  for  LDCs 

The Genera l Enablin g Claus e provide s that , unde r GSP , "specia l treatment " 
beyond tha t extende d t o developin g countrie s ma y b e give n t o LDCs . I n 
pursuance o f this , developed countrie s agree d a t th e Octobe r 199 7 High-Leve l 
Meeting o n Integrate d Initiative s fo r Least-Develope d Countries ' Trad e 
Development t o allow imports o f al l products o f interest to these countries on a 
duty-free preferentia l basis . Furthermore , th e limitation s buil t int o GS P (e.g . 
quota limitation s an d competitiv e countr y criteria ) ar e not generall y applied t o 
imports fro m LDCs . 

Arrangements providing  preferential  access  to  a  limited  number  of  developing 
countries 

These arrangement s include : 

• Th e Lom é Convention , unde r whic h th e Europea n Unio n allow s import s 
from AC P countrie s o n a  preferentia l duty-fre e basis . 

• Th e Caribbea n Basi n Initiativ e (CBI) , under which import s fro m Caribbea n 
countries ar e allowe d int o th e Unite d State s o n a  duty-fre e preferentia l 
basis. 

As ther e i s n o lega l basi s unde r W T O la w fo r thes e arrangements , the y ar e 
allowed t o b e implemente d unde r waivers . Th e waive r perio d fo r th e Lom é 
Convention, whic h expire s on 1  January 2000 , may be extended fo r a  period o f 
five year s (i.e . up t o 1  January 2005) . 

Priority in the reduction and elimination of tariffs in trade negotiations 

Action by  developed  countries 

Trade in  goods 

GATT's chapte r o n trad e an d developmen t (Par t IV ) call s o n develope d 
countries t o give high priority in trade negotiations t o the reduction and , wher e 
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possible, th e eliminatio n o f MF N tariff s o n product s o f interes t t o developin g 
and leas t develope d countrie s an d t o th e remova l o f non-tarif f measure s 
affecting trad e i n suc h products . 

The reductio n o f MF N tariffs , however , narrow s th e preferentia l margin s 
available t o beneficiar y developin g countrie s unde r preferentia l arrangements . 
The ground rule s adopted i n the GAT T rounds o f negotiations hav e recognize d 
the nee d t o consider , o n a  case-by-case basis , th e possibilit y o f excludin g fro m 
MFN reduction s tariff s o n identifie d product s i n whic h developin g countrie s 
enjoy a  preferentia l advantag e tha t i s meaningful i n trad e terms . 

Trade in  services 

The Genera l Agreement o n Trade i n Services provides tha t develope d countrie s 
should giv e priorit y i n trad e negotiation s t o liberalizin g th e servic e sector s an d 
modes o f suppl y o f specia l expor t interes t t o developin g countries . 

Action by  developing  countries 
The GATT' s Par t I V als o encourage s developin g countrie s t o tak e measure s 
similar t o thos e whic h develope d countrie s ar e expecte d t o tak e an d t o giv e 
priority t o th e remova l o f tariff s an d othe r barrier s t o trad e o n product s o f 
interest t o othe r developin g countries . 

Further, th e Genera l Enablin g Claus e permit s developin g countrie s t o exten d 
special an d mor e favourabl e treatmen t t o import s fro m LDC s unde r th e 
regional o r global preferentia l arrangement s adopte d b y them fo r the expansio n 
of trad e amon g themselve s o n a  regiona l an d globa l basis . 

Quantitative and other restrictions 

The Urugua y Roun d ha s brough t abou t th e remova l o f a  larg e numbe r o f 
quantitative restriction s i n th e agricultura l an d industria l sector s an d th e 
elimination o f restrictiv e measure s suc h a s voluntar y expor t restraint s an d 
variable levies . Th e onl y quantitativ e restriction s permitte d no w includ e th e 
following: 

• Restriction s impose d unde r the provision s o f the Agreement o n Textiles an d 
Clothing. 

• Restriction s impose d b y countrie s i n balance-of-payment s difficulties , 
provided the y are consistent with Articles XI I and XVII I o f GATT 199 4 an d 
with th e Understandin g o n Balance-of-Payment s Provision s o f GATT 199 4 
(adopted i n th e Urugua y Round) . 

• Restriction s impose d i n accordanc e wit h th e othe r exceptio n provision s o f 
GATT 1994 , particularl y thos e provide d b y Article XX . 

It shoul d b e note d tha t th e Agreemen t o n Textile s an d Clothin g provide s tha t 
countries maintainin g restriction s (mainl y developed countries ) shoul d remov e 
them i n fou r stage s ove r a  perio d o f 1 0 year s endin g o n 1  Januar y 2005 . 
Furthermore, i n orde r t o provid e increase d acces s t o th e textil e product s tha t 
remain subjec t t o restriction s durin g th e transitio n period , th e Agreemen t 
stipulates tha t a  mandatory growt h facto r shoul d b e applied t o existing rates o f 
growth i n bilatera l quotas . Thes e rule s provid e fo r th e specia l an d mor e 
favourable treatmen t o f "smal l suppliers " an d LDC s i n regar d t o bas e quot a 
levels, growth rate s an d flexibilit y requirements , amon g othe r matters . 

Import licensing procedures 

The Agreement o n Impor t Licensin g Procedure s lay s down principle s an d rule s 
to ensur e tha t th e impor t licensin g procedure s adopte d b y countrie s (fo r th e 
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administration o f quot a restriction s an d othe r purposes ) d o no t creat e barrier s 
to trade . Thes e rule s provid e tha t specia l consideratio n shoul d b e give n i n th e 
distribution o f licence s t o import s fro m developin g countries , particularl y 
LDCs. 

Contingency protection measures (safeguard actions, anti-dumping and 
countervailing measures ) 

Contingency protectio n measure s ar e impor t restrictio n measure s whic h 
countries ar e permitte d t o tak e i n certai n situations , provide d specifie d 
conditions ar e met . Th e measure s include : 

• Safeguar d action s t o restric t import s wher e increase d import s o f a  produc t 
are causin g seriou s injur y t o domesti c producer s o f lik e o r competitiv e 
products. 

• Lev y o f anti-dumpin g dutie s o n dumpe d import s an d countervailin g dutie s 
on subsidized import s where such increased import s are causing injury to the 
domestic industry . 

The rule s provide fo r the extension o f S&D treatmen t i n the application o f such 
measures. Fo r instance : 

• Th e Agreemen t o n Safeguard s provide s tha t import s fro m a  developin g 
country shoul d b e exemp t fro m safeguar d measure s i f it s shar e i n th e 
imports o f the produc t concerne d int o the country takin g the measur e i s less 
than 3% . Thi s exemptio n doe s no t appl y i f developin g countrie s wit h 
individual share s i n import s smalle r tha n 3 % collectively accoun t fo r mor e 
than 7 % o f imports . 

• Th e Agreemen t o n Subsidie s an d Countervailin g Measure s require s th e 
authorities t o terminat e investigation s i n th e situation s describe d below : 

- I n th e cas e o f a  produc t originatin g fro m a  develope d countr y wher e th e 
amount o f subsid y i s de  minimis  (i.e . les s tha n 1%) , o r th e volum e o f 
subsidized import s o r injur y t o domesti c industr y i s negligible. 

- I n th e cas e o f a  product originatin g fro m a  developing country when : 

• Th e leve l o f subsidie s grante d doe s no t excee d 2 % o f th e valu e 
calculated o n a  per uni t basis ; 

• Th e subsidize d import s ar e les s tha n 4 % o f tota l import s int o th e 
importing country . However , th e rule s d o no t appl y whe n developin g 
countries with individua l share s of less than 4 % collectively account fo r 
more tha n 9 % of tota l imports . 

Provisions providing developing and least developed countries flexibility 
in accepting WTO obligations 

These provision s ca n b e broadl y divide d int o th e followin g groups : 

• Flexibilit y i n acceptin g bindin g obligation s durin g trad e negotiations ; 

• Flexibilit y fo r providin g increase d protectio n fo r temporar y period s t o 
encourage th e developmen t o f ne w industries , an d fo r takin g restrictiv e 
measures whe n i n balance-of-payment s difficulties . 

• Transitio n period s fo r acceptin g al l o r som e o f th e obligation s whic h th e 
Agreements impose ; 

• Exemptio n o f developin g countrie s fro m certai n specifie d obligations . 
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Flexibility in accepting binding obligations in trade negotiations 

Trade in  goods 
According t o GAT T rules , negotiation s o n th e reductio n o f tariff s an d othe r 
barriers t o trad e shoul d b e conducte d o n a  reciproca l an d mutuall y 
advantageous basis . However, Par t I V of GATT 199 4 (whic h carrie s provision s 
on th e promotio n o f economi c development ) provide s tha t developin g 
countries shoul d no t b e require d t o mak e contribution s i n trad e negotiation s 
(in th e for m o f tarif f reduction s an d bindings ) tha t ar e inconsisten t wit h thei r 
trade, developmen t an d financia l needs . Th e Par t I V provision s ar e 
complemented b y the Genera l Enablin g Claus e which, inter  alia, state s tha t th e 
capacity o f countrie s t o mak e contribution s an d negotiate d concession s 
improves wit h th e progressiv e developmen t o f thei r economies . 

The rule s thu s visualiz e tha t th e contribution s whic h developin g countrie s 
should b e require d t o mak e shoul d b e relate d t o thei r stag e o f development . 
This concep t i s ofte n referre d t o a s 'relativ e reciprocity' . Durin g th e Urugua y 
Round, developin g countrie s thu s reduce d tariff s i n bot h th e industria l an d 
agricultural sector s a t percentag e rate s which wer e lowe r than thos e applie d b y 
developed countries . 

The rul e callin g fo r across-the-boar d reduction s i n tariff s o n a  percentage basi s 
was not applie d t o LDCs . In the industria l sector , these countries mad e a  toke n 
reduction i n tariff s o n a  ver y smal l numbe r o f products . I n th e agricultura l 
sector the y wer e no t require d t o mak e an y reductions . 

Furthermore, developin g an d leas t develope d countrie s coul d bin d thei r tariff s 
at rate s highe r tha n thei r applie d o r reduce d rates . Suc h ceilin g binding s giv e 
them th e flexibility  t o rais e thei r tariff s t o th e highe r boun d rates , withou t 
infringing thei r GAT T obligations , i f the y conside r thi s necessar y t o provid e 
increased protectio n t o domesti c industria l an d agricultura l production . 

Trade in  services 
Article XI X o f th e Genera l Agreemen t o n Trad e i n Service s give s developin g 
countries th e flexibility  t o ope n fewe r sector s o r t o liberaliz e fewe r type s o f 
transactions i n trad e negotiations , thu s makin g explici t thei r righ t t o tak e 
liberalization measure s i n lin e wit h thei r developmen t situations . I t als o 
recognizes tha t offer s o f marke t acces s by developin g countrie s ma y b e subjec t 
to condition s aime d a t strengthenin g thei r domesti c service s capacit y an d th e 
transfer o f technology on commercia l terms . Article XIX further call s for specia l 
consideration t o b e give n t o LDCs . 

Flexibility in providing increased protection for the development of new 
industries and in taking restrictive measures when in 
balance-of-payment difficulties 

Protective measures  for the  development of  new industries 
Article XVIII: C o f GAT T 199 4 permit s developin g countrie s t o tak e trad e 
restrictive measure s (suc h a s raisin g boun d rate s o f dut y o r imposin g 
quantitative restrictions ) t o promot e th e developmen t o f new industrie s o r th e 
further developmen t o f a n establishe d industry . However , suc h measures , 
which ar e inconsisten t wit h th e provision s o f GATT , ma y b e introduce d onl y 
after approva l b y W T O membe r countries . GAT T lay s dow n procedure s fo r 
consultations with countrie s whose trade interest s ma y be adversely affected b y 
the restrictiv e measure s bein g contemplated . 
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Measures in  balance-of-payment difficulties 
The provision s permittin g countrie s t o tak e measure s t o restric t import s whe n 
they ar e i n balance-of-paymen t difficultie s ar e containe d i n Article s XI I an d 
XVIII o f GATT. Article XI I lay s down th e circumstance s an d condition s unde r 
which restriction s ma y b e impose d b y develope d countries . Articl e XVII I 
applies t o developin g countries . I t recognize s that , becaus e o f a  numbe r o f 
factors (suc h a s the failur e o f export earnings t o grow while demand fo r import s 
is increasing), these countries ma y have to resort to trade restrictions t o preven t 
a declin e i n it s monetar y reserves . I t prescribes mor e flexible  an d les s stringen t 
criteria fo r th e invocatio n o f it s provision s tha n thos e se t ou t i n Article XII . 

Under Articl e XII , fo r instance , trad e restrictiv e measure s ma y b e take n b y a 
developed countr y when th e threa t o f a  serious decline i n it s monetary reserve s 
is "imminent " o r whe n thei r leve l i s "ver y low" . Unde r Articl e XVIII , a 
developing country ma y take restrictiv e actions when i t considers that ther e i s a 
threat o f a  serious decline i n monetary reserve s even though th e threa t ma y no t 
be "imminent" . Articl e XVIII furthe r state s tha t a  developing country ma y tak e 
such action s i f i n it s vie w it s monetar y reserve s ar e "inadequate " t o cove r 
expected foreig n exchang e payments ; b y contrast , unde r Articl e XI I suc h 
actions ma y b e take n onl y i f reserves ar e "ver y low" . 

Transition periods for accepting obligations 

The multilatera l Agreement s constitutin g th e WT O syste m ar e bindin g o n al l 
member countries . However , som e o f thes e Agreement s recogniz e tha t i t ma y 
not b e possibl e fo r a  numbe r o f developin g countrie s an d fo r LDC s t o accep t 
immediately al l o r som e o f th e obligation s the y impose . Thes e Agreement s 
therefore provid e fo r transition period s varying between 5  to 1 1 years to enabl e 
these countrie s t o prepar e themselve s fo r acceptin g thei r obligations . 

Here ar e som e example s o f th e transitio n period s provided : 

• Agreemen t o n Customs Valuation: developing and leas t developed countrie s 
may dela y the applicatio n o f the Agreement b y a  period o f fiv e years , i.e. b y 
1 January 2000 . 

• Agreemen t o n Trade-Relate d Aspect s o f Intellectua l Propert y Rights : 
developing countrie s ar e expecte d t o appl y th e provision s o f the Agreemen t 
by 1  January 2000 , an d leas t develope d countrie s b y 1  January 2006 . 

The applicatio n o f som e obligation s ma y b e delayed , a s illustrate d below : 

• Agreemen t o n Custom s Valuation : a  developin g countr y ma y request , ove r 
and abov e th e five-yea r perio d o f transition , a n additiona l perio d o f thre e 
years fo r th e applicatio n o f th e provision s o n th e compute d valu e 
methodology. 

• Agreement s o n the Application o f Sanitary and Phytosanitar y Measure s an d 
Technical Barrier s t o Trade: these authoriz e thei r respectiv e Committee s t o 
grant t o a  developin g countr y time-limite d exceptions , i n whol e o r i n part , 
from th e obligation s whic h th e tw o Agreements impose . 

Exemption of developing countries from specified obligations or 
additional flexibility in complying with obligations 

Agreement on  Subsidies and  Countervailing  Measures 
An illustratio n o f th e exemptio n o f developin g countrie s fro m certai n 
obligations i s provide d b y th e Agreemen t o n Subsidie s an d Countervailin g 
Measures. Th e Agreement' s rul e prohibitin g membe r countrie s fro m usin g 
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export subsidie s doe s no t appl y t o leas t develope d countrie s an d developin g 
countries wit h pe r capit a income s o f US$1,00 0 pe r annu m o r less . The latte r 
countries ar e liste d i n th e Agreement . 

Agreement on  Agriculture 
An exampl e o f th e additiona l flexibilit y give n t o developin g countrie s i n 
complying wit h obligation s i s provided b y th e Agreemen t o n Agriculture . Th e 
Agreement prohibit s countrie s whic h hav e no t mad e reductio n commitment s 
from grantin g expor t subsidie s fo r agricultura l products . A s mos t developin g 
countries hav e no t give n suc h commitments , th e prohibitio n applie s t o them . 
However, th e Agreemen t doe s allo w them t o gran t tw o type s o f subsidies : 

• Subsidie s t o reduc e th e cost s o f marketin g exports , includin g handling , 
upgrading an d othe r processin g costs , an d th e cost s o f internationa l 
transport; an d 

• Interna l transpor t charge s o n expor t shipment s o n term s mor e favourabl e 
than fo r domesti c shipments . 

The Agreemen t furthe r require s countrie s t o reduc e domesti c suppor t (i.e . 
subsidies othe r tha n expor t subsidies ) b y a n agree d percentage . I n orde r t o 
encourage agricultura l an d rura l development , developin g countrie s ar e 
permitted t o exclud e fro m th e Aggregat e Measuremen t o f Suppor t whic h i s 
calculated fo r thi s purpos e th e followin g subsidies : 

• Investmen t subsidie s generall y availabl e t o agricultur e i n a  developin g 
country; 

• Inpu t subsidie s generall y availabl e t o low-incom e o r resource-poo r 
producers; 

• Subsidie s t o encourag e diversificatio n fro m narcoti c crops . 

Technical assistance to build capacity for implementing the Agreements 

A number of W TO Agreements carry provisions calling on al l member countrie s 
(developed, developin g an d transitional) , th e WT O Secretaria t an d othe r 
international organization s havin g competence i n the area s covered b y them t o 
provide technica l assistanc e t o developin g an d leas t develope d countrie s fo r 
developing th e institutiona l an d lega l framewor k an d capacitie s fo r 
implementing th e Agreements . 
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CHAPTER 1 

WTO: Foru m for negotiations, dispute settlement and 
trade policy reviews 

Summary 
WTO is  the  umbrella  organization  responsible  for  the  surveillance  of  the 
implementation of: 

• GATT  and  its associate agreements, 
• GATS, 
• Agreement  on  TRIPS,  and 
• WTO's  other  legal  instruments. 

WTO provides  a  forum for  continuous  negotiations  among  its  member countries  for 
the further liberalization  of  the trade  in  goods and services and  for discussions  on  other 
trade-related issues  that  may  be selected for the  development of  rules and disciplines. 

In addition,  it  carries out  periodic reviews  of  the trade  policies  of  individual member 
countries. It  is  also responsible  for settling  trade  disputes  among  its  member countries 
on the  basis of  the rules  of  its legal  instruments. 

By 31  May  1999,  WTO  had  134  members.  In  addition,  30  countries  were 
negotiating for  membership. 3 

WTO: It s objectives, functions and structur e 

Objectives and mandate 

The W T O i s th e umbrell a organizatio n responsibl e fo r overseein g th e 
implementat ion o f all the multilateral an d plurilateral Agreement s tha t hav e 
been negotiate d i n the Urugua y Roun d an d thos e tha t wil l be negotiated i n the 
future. It s basi c objective s ar e simila r t o thos e o f GATT , whic h ha s bee n 
subsumed int o W T O . Thes e objective s hav e bee n expande d t o giv e W T O a 

Marrakesh Agreement manda t e t o dea l wit h trad e i n services . Furthermore , the y clarif y that , i n 
Establishing the World promotin g economi c developmen t throug h th e expansion o f trade , adequat e 
Trade Organizatio n (WT O a t tent io n ha s to be given t o protecting an d preserving th e environment. (See 
Agreement), Preambl e bo x 3. ) 

Functions 

The Agreemen t establishin g W T O provide s tha t i t shoul d perfor m th e 
following fou r functions : 

3 O n 21 May 1999 , Estonia's application fo r membership was accepted by the Genera l Council ; 
it wil l becom e th e WTO' s 135 th membe r 3 0 day s afte r i t notifie s th e Secretaria t o f th e 
completion o f it s nationa l ratificatio n proceedings . 
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Box 3 
Objectives of WTO 
In its  preamble,  the  Agreement  Establishing  the  World  Trade  Organization 
reiterates the  objectives of GATT. These  are:  raising standards  of  living and incomes, 
ensuring full  employment,  expanding  production  and  trade,  and  allowing  for  the 
optimal use  of the world's  resources.  The preamble extends  these  objectives: 
• To  trade in  services. 
• To  the need to  promote 'sustainable  development'  and  to  protect and  preserve the 

environment in  a  manner  consistent  with  various  levels  of  national  economic 
development. 

• To  the need for positive  efforts  to  ensure that  developing  countries,  and  especially 
the least  developed  among  them,  secure  a  better  share  of  the  growth  in 
international trade. 

WTO Agreement, First , i t shal l facilitat e th e implementation , administratio n an d operatio n o f th e 
Article III:1  Urugua y Roun d lega l instrument s an d o f an y ne w agreement s tha t ma y b e 

negotiated i n th e future . 

WTO Agreement, Second , i t shal l provid e a  foru m fo r furthe r negotiation s amon g membe r 
Article III:2  countrie s on matter s covered by the Agreements, on ne w issues falling within it s 

mandate, an d o n furthe r liberalizatio n o f trade . 

WTO Agreement, Third , i t shal l b e responsibl e fo r th e settlemen t o f difference s an d dispute s 
Article III:3 amon g it s membe r countries . 

WTO Agreement, Four th , i t shal l b e responsibl e fo r carryin g ou t periodi c review s o f th e t rad e 
Article lll:4 policie s o f it s m e m b er countr ies . 

Structure 

WTO Agreement, Th e ape x WT O bod y responsibl e fo r decision-makin g i s th e Ministeria l 
Article IV : 1 Conference , whic h meet s ever y tw o years . Sinc e th e establishmen t o f WTO , 

two Ministeria l Conference s hav e been held : the firs t i n Singapore i n Decembe r 
1996 and th e secon d i n Genev a i n Ma y 1998 . The thir d i s to be held i n Seattl e 
from 3 0 Novembe r t o 3  Decembe r 1999 . 

WTO Agreement, Dur in g th e tw o year s be twee n meet ings , th e function s o f th e Conferenc e ar e 
Article IV:2 performe d b y the Genera l Counci l . 

WTO Agreement, Th e Genera l Counci l meet s a s a  Disput e Settlemen t Bod y whe n i t consider s 
Article IV: 3 complaint s an d take s necessar y step s t o settl e dispute s betwee n membe r 

countries. I t i s also responsibl e fo r carryin g ou t review s o f th e trad e policie s o f 
individual countrie s o n th e basi s o f th e report s prepare d b y th e WT O 
Secretariat. 

The Genera l Counci l i s assisted i n it s work b y the : 

WTO Agreement, •  Counci l fo r Trad e i n Goods , whic h oversee s th e implementatio n an d 
Article IV:5 opera t io n o f G A T T 199 4 and it s associate Agreements ; 

• Counci l fo r Trad e i n Services , whic h oversee s th e implementatio n an d 
operation o f GATS ; an d 

• Counci l fo r TRIP S whic h oversee s th e operatio n o f th e Agreemen t o n 
TRIPS. 
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Annex I  to this chapter contains a  chart showin g the organizationa l structur e o f 
WTO. I t als o indicate s th e variou s committee s establishe d b y th e W T O 
Agreement itsel f an d th e othe r committee s tha t hav e bee n establishe d fo r 
detailed wor k a t th e operationa l leve l unde r th e variou s associat e Agreements . 

Decision-making process 

WTO Agreement , Th e Agreemen t stipulate s tha t W T O shal l continu e th e GAT T practic e o f 
Article IX:1 decis ion-makin g b y consensus.  Consensu s i s deeme d t o hav e bee n reache d when , 

at th e t im e a  decisio n i s bein g taken , no t a  singl e membe r countr y voice s 
opposition t o it s adoption . 

When a  consensu s i s no t possible , th e W T O Agreemen t provide s fo r decisio n 
by majorit y vote , with eac h countr y havin g on e vote. 4 

Despite thes e provisions , decision s o n al l importan t polic y matter s (lik e 
launching negotiation s i n area s no t s o fa r covere d b y th e WT O lega l 
instruments) ar e expecte d t o continu e t o b e take n b y consensus . Th e rul e o f 
consensus prevent s 'tyrann y o f th e majority ' particularl y wher e a  sizeabl e 
section o f opinio n strongl y oppose s th e decisio n bein g taken . 

There are , however , a  fe w case s wher e specia l votin g requirement s ar e 
prescribed. Thes e ar e liste d i n bo x 4 . 

Box 4 
Special voting requirements 
The Agreement  lays  down  different  voting  requirements  for decisions  in  the  following 
cases: 

• The  interpretation  of  the  provisions  of  any  of  the  agreements  requires  a 
three-fourths majority.  [WTO  Agreement,  Article  IX:2] 

• Amendments  generally  require  a  two-thirds  majority.  However,  amendments  to: 

- The  provisions in  the  WTO  Agreement  on  amendments and  decision-making, 
and 

- MFN  provisions  in  GATT  1994,  GATS  and  the  TRIPS  Agreement 

will take  effect  only upon  acceptance  by all  members.  [WTO  Agreement,  Article 
X:l, 2] 

• Requests  for  a  temporary  waiver  by  any  member  country  from  its  WTO 
obligations require  a  three-fourths  majority.  [WTO  Agreement,  Article  IX:2] 

The WTO Secretariat 

WTO Agreement, W T O i s locate d a t Geneva , Switzerland . I t i s heade d b y a  Director-General , 
Article Vl:1 wh o i s assisted b y thre e Deput y Directors-General . The y ar e appointe d b y th e 

Director-General i n consultatio n wit h membe r countries . 

WTO Agreement, Th e W TO Secretaria t has a  staff o f 500 o f varying nationalities. I n performin g 
Article Vl:4 thei r duties , the Director-Genera l an d th e W TO staf f ar e expected no t t o "see k 

or accept any instructions fro m an y government o r any other authority externa l 
to the W T O" and thus maintain the international characte r of the Secretariat . 

4 Unlik e the International Monetary Fund (IMF) and other organizations, WTO does not have 
a weighted voting system, under which some countries have right to more votes than others. 
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WTO Agreement , Membershi p 
Article XI 

WTO ha d 13 4 member s a s a t 3 1 Ma y 1999 . 

Final Act, §5 ; WTO Countrie s tha t ar e a t presen t no t member s ca n becom e member s o f W T O b y 
Agreement, Article XII; negotiatin g fo r accession . I n suc h negotiations , they hav e to agre e to take step s 
Decision on the t o brin g thei r nationa l legislatio n i n conformit y wit h th e rule s o f th e 
Acceptance of and multilatera l Agreements. In addition they have to make commitments t o reduc e 
Accession to the tariff s an d modif y thei r regulations s o as to provide improve d acces s for foreig n 
Agreement Establishing good s an d services . These commitment s ar e often referre d t o a s the pric e o f th e 
the WT O 'entr y ticket' entitlin g the acceding country to benefit o n an MFN basi s from al l 

tariff reduction s an d othe r commitment s undertake n b y membe r countrie s i n 
the past . Thirt y countrie s ar e currentl y negotiatin g fo r accession . 

Annex I I list s member s o f W TO an d th e countries/area s tha t ar e seekin g entr y 
into it . 

WTO as a forum for negotiations 

Continuous negotiations 

WTO Agreement, W T O provide s a  forum fo r negotiation s o n a  continuing basi s on : 
Article III:2 

• Th e furthe r liberalizatio n o f trad e i n bot h area s o f goods an d services , an d 

• Th e improvemen t o f existin g rule s o r th e adoptio n o f rule s i n ne w subjec t 
areas. 

Built-in agenda for negotiations 

The provision s fo r beginnin g o r conducting negotiation s t o revie w all or some of 
the provision s o f specifi c Agreement s ar e ofte n containe d i n th e Agreement s 
themselves. These provisions hav e come to be known a s the 'built-i n agenda ' fo r 
negotiations. 

In accordanc e wit h th e built-i n agend a o f GATS , negotiations t o liberaliz e th e 
trade i n the telecommunications an d financia l sector s were held and complete d 

GATS, Article XIX: 1 afte r th e conclusio n o f th e Urugua y Round . GAT S furthe r provide s tha t 
negotiations t o liberaliz e trad e i n al l service s sector s shoul d b e hel d fro m 

Agreement on Agriculture, 1  January 2000 . I n th e are a o f trad e i n goods , th e Agreemen t o n Agricultur e 
Article 20 stipulate s tha t negotiation s t o achiev e a  higher leve l o f trade liberalizatio n an d 

to improv e th e agricultur e refor m programm e adopte d unde r it s provision s 
should commenc e befor e th e en d o f 1999 . 

Review of Agreements 

In additio n t o provision s o n launchin g negotiation s b y specifi c dates , som e 
Agreements provid e fo r a  review of al l or some of their provisions , with a  view to 
examining, o n th e basi s o f experienc e gaine d i n thei r implementation , whethe r 
any modifications o r improvements i n these provisions ar e necessary. Box 5 list s 
the Agreements that are under review and those due for review in the near future . 

Addition of new subjects to the WTO work programme 

Decisions t o ad d ne w subjec t area s t o th e wor k programm e o f WTO , wit h a 
view t o examinin g whethe r negotiation s shoul d b e hel d o n adoptin g rule s i n 
these areas , ar e take n a t th e biennia l Ministeria l Conferences . Bo x 6  list s th e 
subjects tha t hav e bee n adde d t o th e W T O wor k programm e a s a  resul t o f th e 
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Box 5 
WTO legal  instruments:  schedule  of  ongoing  and  future  reviews 

Understanding on Rules  and  Procedures  Governing  the Settlement  of  Disputes: 
review ongoing 
Agreement on TRIPS, Article  27:3(b) on  the exclusion of plants, animals other than 
micro-organisms from patentability:  review ongoing 
Agreement on TRIPS: first biennial  review provided for by  Article 71:1 scheduled to 
begin on 1 January 2000. 
Agreement on TRIMS:  review  provided  for by  Article 9  on  the  operation of  the 
Agreement and to consider whether provisions on "investment policy and competition 
policy" should be included in the Agreement scheduled to begin on 1 January 2000. 

Box 6 
New subjects added to the WTO work  programme as a result 
of decisions taken at  WTO  Ministerial  Conferences 
• Trade  and environment 
• Trade  and investment 
• Trade  and competition policy 
• Trade  facilitation 
• Transparency  in government procurement 
• Electronic  commerce 
WTO is  currently  carrying out analytical  work  to determine  whether new rules 
should be adopted to deal with the trade-related aspects of these subject areas. 

decisions take n a t th e Ministeria l Conference s hel d a t Marrakes h i n 1995 , 
Singapore i n 199 6 an d Genev a i n 1998 . Th e stud y an d analysi s o f th e 
trade-related problem s tha t aris e i n eac h o f thes e area s ar e carrie d ou t o n th e 
basis o f backgroun d documentatio n prepare d b y th e Secretaria t an d 
submissions b y delegations an d d o no t involv e an y commitment o n th e par t o f 
member countrie s t o engag e i n negotiation s o n rule-making . (Thi s subjec t i s 
taken u p i n greate r detai l i n Par t Six. ) 

Possible launching of a new round of trade negotiation s 

The WTO rule s further visualiz e tha t Minister s ma y a t their Conferences decid e 
to launc h a  new round o f negotiation s o n a  wide rang e o f subjec t areas . 

At the 199 8 Geneva Conference , th e Minister s called on the Genera l Counci l t o 
prepare a  programm e fo r furthe r wor k an d negotiations , takin g int o account , 
inter alia: 

• Th e problem s tha t hav e arise n i n th e implementatio n o f th e Agreements ; 

• Th e provisions o f the built-in agend a fo r the commencement o f negotiation s 
in certai n subjec t areas ; an d 

• Th e ne w subject s whic h ar e currentl y unde r stud y an d analysi s i n WTO . 

The programm e i s expecte d t o pa y specia l attentio n t o th e trad e problem s o f 
developing countries , and particularl y t o the problem s face d b y least develope d 
countries an d certai n smal l economie s a s a  resul t o f thei r increasin g 
marginalization i n world trade . 
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In drawing out suc h a  work programme, the Counci l i s expected t o examine th e 
desirability o f launching by the beginning o f 2000 a  new round o f negotiation s 
- no w being referre d t o a s the 'millenniu m round ' -  embracin g a  wide rang e o f 
subjects. Th e decision s o n thes e matter s ar e expecte d t o b e take n a t th e thir d 
Ministerial Conferenc e t o b e hel d i n November-Decembe r 1999 . 

WTO system for the settlement of disputes 

For a multilateral tradin g system to function properl y and without friction , i t is 
not enough to have an agreed se t of rules. The rules have to be supplemented b y 
other rule s givin g countrie s th e righ t o f redres s whe n infringement s occu r an d 
for settlin g thei r difference s an d disputes . Th e establishmen t o f a  stron g 
multilateral disput e settlemen t mechanis m whic h remove s som e o f th e 
weaknesses o f th e earlie r GAT T syste m i s thu s on e o f th e mos t critica l 
achievements o f the Urugua y Roun d talks . 

Dispute Settlement Body 

WTO Agreement , Articles T h e W T O Agreemen t provide s a  c o m m o n syste m o f rule s an d procedure s 
III:3, IV:3; Understandin g applicabl e t o dispute s arisin g unde r an y o f it s lega l ins t ruments . T h e mai n 
on Rules and Procedures responsibil i t y fo r adminis ter ing thes e rule s and procedures lie s wi th th e Genera l 
Governing the Settlement Council , which a s no ted i n earlier, act s as the Dispu te Se t t lemen t Bod y (DSB) . 
of Disputes (DSU ) 

Importance of consultations and conciliation 

DSU, Articl e 4 O n e o f th e impor t an t principle s whic h thes e procedure s la y dow n i s t h a t a 
dispute shoul d b e b rought t o DSB by the government o f a m e m b er count r y fo r 
settlement onl y afte r effort s t o settl e i t throug h consultation s o n a  bilatera l 
basis hav e failed . Th e procedure s als o provid e that , i n orde r t o reac h mutuall y 

DSU,Article 5  acceptabl e solutions , the two parties may request the W TO Director-Genera l o r 
any othe r perso n t o us e hi s o r he r goo d office s t o conciliat e an d mediat e 
between them . 

Only whe n consultation s o r effort s a t conciliatio n hav e no t produce d th e 
desired results within 6 0 days may the complaining party request DSB formall y 

DSU, Article5:4 t o commenc e th e disput e settlemen t mechanis m b y establishin g a  panel  t o 
examine th e complaint . I n orde r t o expedit e th e settlemen t o f dispute s an d t o 
ensure tha t th e establishmen t o f a  panel i s not delaye d b y th e countr y agains t 

DSU, Articl e 6.1 w h o m a  compla in t i s made, t h e procedures requir e DS B to establis h th e panel , 
when requeste d b y the complaining country , unles s ther e i s a consensus agains t 
the es tabl ishmen t o f suc h a  panel . 

Dsu, Article 8 P a n e l s 

DSU, Article 8:5 A  pane l normall y consist s o f thre e persons , unles s partie s t o th e disput e agre e 
that i t shoul d hav e fiv e persons . Th e name s o f th e person s t o b e appointe d t o 
the panel are proposed by the W TO Secretaria t from th e list maintained by it of 
governmental an d non-governmenta l experts . Th e person s i n th e lis t ar e 
well-qualified senio r official s o f membe r countries , member s o f thei r 
delegations t o WTO , senio r official s wh o hav e worke d i n th e Secretariat , an d 
persons who hav e taugh t internationa l trad e la w or policy . 

The membership o f the panels i s usually settled in consultation with the partie s 
DSU, Article 12:8 t o th e dispute . Th e panel s ar e generall y require d t o submi t t o DS B withi n a 
DSU, Article 1 1 perio d o f si x t o nin e month s report s containin g thei r recommendation s afte r 
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making an objective assessmen t o f the fact s o f the case and o f the conformity o f 
the measure s complaine d abou t wit h th e relevan t provision s o f th e lega l 
instruments.5 

Dsu, Articl e 1 7 Appellat e Bod y 

The establishmen t o f th e Appellat e Bod y a s a  kin d o f cour t o f appea l i s a  ne w 
addition t o th e disput e settlemen t system . Th e Bod y consist s o f seve n person s 
of recognize d authority , wit h expertis e i n law , internationa l trad e an d th e 
subjects covere d b y the various Agreements. They mus t no t b e affiliated t o an y 

DSU, Article 17:2 government . O f the seven , only three persons are called to serve in any one case. 
DSU, Article 17:5 Th e appea l ca n b e mad e b y an y o f the partie s t o th e dispute . The repor t o f th e 

Appellate Body , which wil l be confined t o issue s o f law in the pane l repor t an d 
the lega l interpretation s develope d b y it , ha s t o b e submitte d t o DS B within a 
period o f 6 0 t o 9 0 days . 

Consideration o f reports b y DSB 

DSU, Article 20 Th e repor t o f th e pane l o r o f th e Appellat e Body , where on e o f th e partie s ha s 
appealed agains t th e panel' s report , i s submitte d t o DS B fo r adoptio n an d 
appropriate recommendation s an d rulings . I n orde r t o ensur e promp t 
settlement o f disputes , i t i s provide d tha t th e perio d "fro m th e dat e o f th e 
establishment o f th e pane l b y th e DSB " an d th e dat e "whe n i t consider s th e 
panel or appellate report" should not exceed nine months when the panel repor t 
is not appeale d an d 1 2 month s whe n i t i s appealed . 

DSU, Article 2 1 Implementat io n o f the report s 

According to the procedures, the reports of the panel s are to be implemented b y 
the partie s i n th e thre e way s describe d below . 

DSU, Article 21. 1 Compliance 
DSU, Article 20 First , th e procedure s emphasiz e tha t th e part y i n breac h o f obligation s mus t 

promptly compl y with th e recommendation s o f the pane l o r Appellate Body . I f 
DSU, Article 21:3 i t is not possible for the party to implement the recommendations immediately , 

DSB ma y o n reques t gran t i t a  reasonable perio d fo r implementation . 

DSU, Article 22 Provision  of  compensation 
Second, where th e part y i n breach doe s no t compl y within a  reasonable period , 
the part y tha t ha s invoke d th e disput e settlemen t procedur e ma y reques t 
compensation. Alternatively , th e part y i n breac h o f th e obligation s ma y itsel f 
offer t o pa y compensation . 

Authorization of  retaliatory action 
DSU, Article 22:2.9 Third , wher e th e part y i n breac h fail s t o compl y an d adequat e compensatio n 

where requeste d i s no t provided , th e aggrieve d part y ma y reques t DS B t o 
authorize i t t o tak e retaliator y actio n b y suspendin g concession s o r othe r 
obligations unde r th e Agreements . Thi s mean s that , wher e th e part y i s fo r 
instance i n breac h o f it s obligation s unde r GAT T o r unde r on e o f it s associat e 
Agreements, th e aggrieve d part y ma y b e authorize d b y DS B t o rais e tariff s o n 
products whic h i t import s fro m th e part y i n breach ; the trad e i n suc h product s 
should b e approximatel y equa l t o tha t affecte d b y th e measure s complaine d 
about. 

5 Th e procedure s recogniz e tha t th e partie s ma y i n certai n case s b y mutua l consen t agre e t o 
refer th e disput e t o arbitration . However , the y provid e that , i n suc h cases , the awar d shal l b e 
binding o n th e partie s an d tha t i t shoul d b e reporte d t o DSB . 
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DSU, Article 22:3 Th e rules provide that such retaliatory actions shal l be authorized b y DSB as fa r 
as possible i n the sam e sector s o f GATT, GAT S o r the Agreement o n TRIPS i n 
which th e pane l o r appellat e bod y ha s foun d violation . However , wher e DS B 
considers tha t thi s i s no t possible , i t ca n authoriz e retaliatio n unde r othe r 
sectors o f th e sam e Agreement . Onl y i n rar e case s an d a s a  las t resor t ca n DS B 
authorize retaliatio n acros s Agreements , i.e . impositio n o f highe r tariff s o n 
goods fo r breac h o f a n obligatio n unde r GAT S o r th e Agreement o n TRIPS . 

The provisio n o f compensatio n an d authorizatio n b y DS B o f retaliator y 
measures are , however , temporar y measures . Th e ultimat e solutio n i s fo r th e 
country whic h i s i n breac h o f th e obligatio n t o implemen t th e 

DSU Article 2 recommendations . Th e rule s requir e DS B t o kee p suc h case s unde r revie w t o 
secure thei r ful l implementation . 

How the  dispute settlement  mechanism  works in practice 
An ambassado r fro m a  country which ha d a  case before th e Disput e Settlemen t 
Body explaine d i n repl y t o a  questio n fro m a  journalis t ho w hi s governmen t 
decided t o brin g th e matte r t o WTO : 

The petrochemica l industr y brought th e proble m t o our notic e an d furnishe d u s 
with th e informatio n o n th e restrictiv e impor t licensin g procedur e whic h th e 
importing country had introduced. We requested our commercial representative to 
check th e fact s an d obtai n mor e detaile d informatio n o n regulations . Whe n w e 
were satisfied on the basis of the information provided by the affected industr y and 
the report received from our commercial representative that there was a violation of 
the rule s by the importin g country , we decided t o invok e the disput e settlemen t 
procedures by requesting the importing country for bilateral consultations. When 
we foun d tha t thes e bilatera l consultation s wer e no t resultin g i n solutions , we 
decided to request the Dispute Settlemen t Body for the appointment o f a panel. 

Almost all , if not all , disputes brought to W TO ar e the resul t of the informatio n 
provided b y industrie s o r thei r association s t o thei r government s o n th e 
difficulties the y ar e encounterin g i n marketin g thei r product s i n foreig n 
markets. The government invoke s dispute settlemen t procedure s when i t agrees 
with th e industry' s assessmen t tha t th e countr y where the difficultie s ar e bein g 
encountered i s in breac h o f th e W T O rules . 

The firs t ste p th e governmen t ha s t o tak e whe n i t decide s t o invok e disput e 
settlement procedure s i s to ente r int o bilatera l consultation s wit h th e countr y 
considered i n breac h o f it s obligations . Onl y whe n thes e bilatera l effort s a t 
reaching mutuall y satisfactor y solution s fai l ma y th e complainin g countr y 
request W T O t o appoin t a  pane l t o examin e bot h th e fact s o f th e cas e an d it s 
legal issues . 

It i s importan t t o not e tha t a  larg e numbe r o f problem s raise d b y government s 
under disput e settlemen t procedure s ar e settled i n bilateral consultations . Thes e 
consultations fai l t o provid e solution s onl y i n a  muc h smalle r numbe r o f cases , 
where th e countr y agains t which th e complain t i s made doe s no t agre e with th e 
view of th e complainin g countr y tha t i t ha s breache d th e rules ; i t i s these case s 
that ar e brough t t o WT O fo r settlemen t b y panels . 

Even thoug h th e participant s i n th e entir e proces s o f disput e settlemen t -
bilateral consultations, examination by the panel and later by the Appellate Bod y 
- ar e governmen t representatives , the y rel y heavil y o n advic e an d suppor t o n a 
continuing basi s fro m th e industr y an d th e association s wit h a n interes t i n th e 
subject matte r unde r dispute . The abilit y of governments t o pursue it s case or t o 
defend th e industry' s interest s in a case brought agains t i t depends greatly on th e 
assistance an d suppor t provide d b y the industr y group s concerned . 

As regards th e fact s o f the case , the governmen t representative s hav e t o depen d 
on informatio n fro m industry , whic h ha s first-han d informatio n o n problem s 
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encountered. I n addition , th e governmen t representative s participatin g i n th e 
work o f the panel s o r the Appellate Bod y often fin d usefu l th e behind-the-scen e 
advice provide d b y industr y o n lega l issues . 

The summarie s o f two recentl y settle d dispute s provide d i n box 7  illustrate th e 
type o f case s tha t ar e brough t t o W T O fo r settlement . 

Box 7 
Summary of issues of fact and  law in two cases settled under WTO 
dispute settlement procedures 

United State s - Measur e Affecting Import s of Woven Wool Shirt s an d 
Blouses, complaint by India (WT/DS33 ) 

WTO rules 
The Agreement on Textiles  and Clothing  (ATC)  requires  countries  maintaining 
discriminatory restrictions  on imports  of  textiles  and clothing  to  remove  them 
gradually over a period of 10years ending  on 1 January 2005. Even  though the aim 
of the  Agreement is  to  facilitate the  removal  of restrictions,  it  permits  importing 
countries to take "transitional safeguard measures" to restrict imports; where  imports 
of certain categories of  textile products are causing or threatening to cause "serious 
damage or actual threat thereof to  the domestic industry producing the like product. 
Article 6  of  Agreement  sets  out  the  economic  factors (e.g.  changes  in output, 
productivity, utilization  of  capacity,  inventories,  market share,  exports,  wages, 
employment, domestic  princes, profits and investment) that must he taken into account 
in determining whether the increased imports are  causing injury. It further provides 
that such safeguard measures should not he imposed if  the serious damage or actual 
threat thereof is caused by "such  other  factors as technological changes or changes in 
consumer preferences". 

Facts of  the case 
The United  States imposed  a transitional  safeguard measure  restricting  imports of 
woollen shirts  and Houses  from India on  18  April  1995.  Prior  to  imposing this 
measure, the  United States and India held  consultations on the former's claim that 
imports of woollen shirts  and blouses  were  causing  serious damage  to its  domestic 
industry. As  the  consultations did not  bring  about a  satisfactory  solution, India 
brought the case to WTO for  settlement. 

Findings of  the Panel 
The Panel, after examining the facts, found that  the  United States, in  determining 
whether or not increased imports were causing injury to its domestic industry, had not 
examined all the  economic variables  listed  in Article 6  of  ATC which  countries  are 
required to take into account in determining a causal link between injury, the domestic 
industry and  increased  imports.  It had  also  failed to  examine, as required  by  the 
Article, whether the damage to the industry was not the result of changes in consumer 
preferences or technological changes. 
The Panel therefore concluded that in imposing the temporary safeguard measure, the 
United States  was  in  breach  of its  obligations  under ATC. The  United  States 
implemented the Panel's decision by withdrawing the transitional safeguard measure. 

Japan - Taxe s on Alcoholic Beverages , complaints by the Europea n 
Communities (WT/DS8) , Canad a (WT/DS10 ) an d the United State s 
(WT/DS11) 

WTO rules 
According to the national treatment  principle of  GATT 1994  internal  taxes and 
other charges should  not  be  used  to  provide domestic industries a higher  level of 
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protection than  that  extended  by tariffs.  Levying taxes and  charges on  an imported 
product, after it has entered the  importing market on payment of  customs duties,  at 
rates which are  higher  than that imposed on the  like domestic product is  a  violation of 
this principle. Article III:2 of  GATT 1994  provides  that  imported  products should 
not be  subject to  internal  taxes and charges that are  "in  excess of those applied directly 
or indirectly to  like domestic products". 

Facts of  the case 
The dispute arose from the  Japanese Liquor Tax Law which imposed a tax  on  imported 
alcoholic beverages  like  vodka, rum and  gin (white  spirits) and whisky  and brandy 
(brown spirits) which was  higher  than the tax on Japans  domestically  produced liquor 
shochu. The  United States, Canada and the  European  Communities, which considered 
the law to be in violation  of  the  provisions  of  GATT Article  III:2 , held  individual 
bilateral consultations with  Japan. The  failure to  reach satisfactory solutions in  these 
bilateral consultations resulted in the establishment of the Panel. 

Findings of  the Panel and  the  Appellate Body 
The Panel determined that white  spirits such as vodka  and brown  spirits such as 
whisky which  were  being imported  and  the  shochu  which  was  being  produced 
domestically in Japan  were  "like  products" taking  into  account  their  physical 
characteristics and end uses. It  also  held that the  alcoholic strengths of the beverages 
did not preclude the finding of  likeness because alcoholic beverages were often drunk in 
diluted form and  vodka  and  shochu were  classified in the  Japanese  tariffs  under the 
same heading. 
Since the imported white and brown  spirits and the  domestically produced shochu 
were like products, the imposition of  taxes at a  higher rate on the imported products 
than was  imposed  on the  domestic product  under the  Japanese Liquor Tax  Law 
constituted a  breach  of Japan's  obligations  under the  first sentence  of GATT 
Article III:2 . 
The Panel also  found that  in  terms  of the provisions of  Article HI,  the  imported 
products concerned (vodka,  rum, gin,  brandy,  whisky  and liquors)  were "directly 
competitive and substitutable" for shochu.  In  arriving at this  finding, it  relied on the 
study submitted  by the  complaining countries which  demonstrated that  there  was a 
high degree of price elasticity between shochu and  five brown spirits and three  white 
spirits. The Panel further found that  as  under  the Japanese Liquor Tax Law, directly 
competitive and substitutable  imported  products (white  and  brown  spirits)  and 
domestic produce (shochu) were  not "similarly  taxed" and the  tax favoured domestic 
products, additional protection  was being  afforded to such  products.  The  Panel 
therefore concluded that Japan had also violated its obligations under second sentence 
of Article III:2 by  maintaining such a system. 
Japan appealed  against  the ruling of the  Panel.  The  Appellate Body endorsed  the 
main findings of  the  Panel described  above.  The findings and  the  rulings  of the 
Appellate Body  were  implemented by the  Japanese Government  by making  the 
necessary changes in  the relevant legislation. 

Trade Policy Review Mechanism (TPRM) 

WTO Agreement , Articl e II I I n additio n t o providin g a  mechanis m fo r settlin g disputes , W T O act s a s a 
forum fo r th e periodi c revie w o f th e trad e policie s o f membe r countries . Th e 

TPRM, A  objective s o f thes e review s ar e twofold . First , the y ai m a t findin g ou t ho w fa r 
countries ar e followin g th e discipline s of , an d th e commitment s mad e under , 
the multilatera l Agreement s (and , wher e applicable , unde r th e plurilatera l 
Agreements). B y carryin g ou t suc h review s periodically , W T O act s a s a 
watchdog t o ensur e tha t it s rule s ar e carrie d ou t an d thu s contribute s t o th e 
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prevention o f trade friction . Th e provisions establishing the revie w mechanism , 
however, clarif y tha t i t i s no t intende d t o serv e a s a  basi s fo r enforcin g 
obligations; nor should suc h reviews be used fo r the settlemen t o f disputes. Th e 
second equall y importan t objectiv e o f thes e review s i s t o provid e greate r 

TPRM, B  transparenc y an d understandin g o f th e trad e policie s an d practice s o f membe r 
countries. 

TPRM,C:ii Periodicit y o f review s 

The frequenc y wit h which suc h review s are carried ou t depend s o n th e shar e o f 
the individua l membe r countrie s i n worl d trade . Th e to p fou r ar e examine d 
every two years: at the momen t thes e ar e the Europea n Communitie s (counte d 
as one) , the Unite d States , Japa n an d Canada . 

The nex t 1 6 ar e reviewe d ever y fou r years , an d th e res t ever y six , excep t tha t 
longer interval s ma y b e fixe d fo r leas t develope d countries . 

TPRM, C: v Th e basi s fo r th e revie w i s provided by : 

• A  full repor t prepare d b y the Membe r whos e trad e polic y i s being reviewed ; 
and 

• Th e repor t prepare d b y the Secretaria t o n it s own responsibility , takin g int o 
account th e informatio n provide d b y th e Membe r an d othe r information , 
including tha t obtaine d durin g visit s t o th e countr y concerned . 

TPRM, C: i Th e review s ar e carrie d ou t b y th e Genera l Council , whic h fo r th e purpos e o f 
such review s act s a s Trad e Polic y Revie w Body . Th e countr y repor t an d th e 

TPRM, C:v i report s prepare d b y th e Secretariat , togethe r wit h th e minute s o n th e 
discussions, ar e publishe d promptl y afte r th e review . 

WTO-related consultation s 

Mechanism for consultations  between  governments and  the  private 
sector 
Governments d o no t ac t i n isolation . I n mos t develope d countrie s an d a  larg e 
number o f developin g countries , forma l institutiona l mechanism s hav e bee n 
established fo r consultations with industries and their associations, chambers of 
commerce an d othe r trad e association s o n issue s discusse d i n WTO . I n thes e 
consultations, governments see k to obtain the views of the business communit y 
on: 

• Th e polic y approache s the y shoul d adop t o n th e specifi c issue s unde r 
negotiation; 

• Th e stan d the y shoul d tak e o n proposal s mad e fo r th e inclusio n o f ne w 
subjects i n th e agend a fo r negotiations . 

The mechanis m als o provide s a n opportunit y fo r industrie s an d businesse s t o 
raise an y problem s the y ma y b e confrontin g i n thei r targe t expor t market s 
because o f th e measure s take n b y government s o f importin g countries . 

In developin g countrie s wher e suc h a  mechanis m fo r consultation s doe s no t 
exist, i t wil l b e necessar y t o develo p it . I n countrie s wher e i t does , i t ma y b e 
necessary t o improv e i t t o ensur e tha t differen t busines s interest s ar e 
adequately represente d an d abl e to bring to the notic e of their governments th e 
problems the y encounte r abroad . 

Influence of associations of  industries 
In additio n t o participatin g i n consultation s arrange d b y governments , 
industries an d trad e enterprise s i n develope d countrie s mak e know n thei r 
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concerns an d view s o n subject s unde r negotiatio n i n W T O b y holdin g 
discussions unde r th e auspice s o f chamber s o f commerc e o r federation s o f 
industries. Furthermore , pressur e group s tr y t o ensur e tha t thei r sectora l 
interests ar e adequately take n int o accoun t b y their governments when specifi c 
issues ar e discusse d a t th e internationa l level . The report s o n thes e discussion s 
are widely publicized t o influence publi c opinion i n favour o f the group's views. 
The report s ar e als o use d t o lobb y member s o f nationa l legislature s t o ensur e 
that government s ultimatel y adop t polic y approache s t o negotiation s i n WT O 
which adequatel y reflec t thei r view s an d concerns . 

For instance, the basic groundwork on a  number o f subjects i n the agenda for th e 
Uruguay Roun d negotiation s wa s carrie d ou t b y association s o f industrie s an d 
trade. The detaile d studie s prepared b y national an d internationa l federation s o f 
industries o n the implications o f the trade i n counterfei t good s were to influenc e 
governments o f developed countrie s t o pres s fo r the inclusio n o f this ite m i n th e 
agenda, ultimately leading to the Agreement o n TRIPS. Again, the genesis of th e 
Agreement o n TRIM s ca n b e trace d t o th e studie s prepare d b y organizations o f 
industries an d othe r researc h institute s o n th e advers e implication s fo r trad e o f 
the loca l conten t an d expor t performanc e requirement s impose d o n foreig n 
investors. Man y o f th e proposal s fo r improve d rule s i n th e Agreemen t o n 
Anti-dumping Practice s originate d fro m th e problem s an d concern s industrie s 
brought t o th e attentio n o f thei r governments . 

The Informatio n Technolog y Agreemen t (ITA) , whic h wa s adopte d a t th e 
Ministerial Conferenc e i n Singapor e i n Decembe r 1996 , wa s th e resul t o f 
pressures place d b y exportin g industrie s o n thei r governments . I n fact , mos t o f 
the ne w subject s i n th e WT O wor k programme , suc h a s trad e facilitatio n an d 
electronic commerce , wer e suggeste d b y government s o n th e basi s o f th e 
recommendations mad e b y industries , busines s association s an d othe r interes t 
groups tha t ther e was a  need fo r th e developmen t o f new rule s i n thes e areas . 

The interes t take n b y association s o f industrie s doe s no t en d wit h suggestin g 
subjects fo r inclusion in negotiations. In most cases they follow the negotiation s 
closely, an d mak e thei r views know n t o thei r government s whe n the y conside r 
that proposal s fo r ne w rule s woul d no t b e t o thei r benefit . I n th e Urugua y 
Round, fo r instance , th e fina l outcom e o f th e negotiation s o n textile s wa s 
greatly influence d b y th e pressure s exerte d b y textil e lobbie s o n th e 
governments o f th e importin g develope d countries . I t i s wel l know n tha t th e 
Uruguay Roun d negotiation s wer e hel d i n abeyance fo r ove r two years becaus e 
of th e pressure s brough t t o bea r o n th e government s o f som e countrie s b y 
agricultural lobbies , which considere d tha t the y would b e adversely affecte d b y 
the liberalizatio n proposal s unde r discussion . 

Trade an d industr y association s mus t therefor e continu e t o follo w WTO' s 
ongoing work on the implementation o f the rules of the various Agreements an d 
the wor k a t th e analytica l leve l tha t i s being don e i n ne w subjec t areas . 

To enable trade and industry associations and NGO s to take an active interest i n 
the wor k o f WTO , th e Secretaria t ha s bee n takin g a  numbe r o f step s t o ad d 
greater transparenc y t o it s work . Th e workin g document s prepare d b y th e 
Secretariat an d report s o n meetings , previousl y treate d a s restricte d document s 
available onl y t o governments , ar e no w derestricte d withi n a  perio d o f si x 
months. Further , i n certai n subjec t areas , lik e trad e an d environment , th e 
Secretariat ha s bee n arrangin g briefin g meeting s fo r NGO s an d othe r 
private-sector organization s o n development s i n discussion s i n WTO . 

In mos t developin g countries , however , chamber s o f commerc e an d trad e 
associations hav e s o fa r no t show n a n activ e interes t i n th e discussion s i n 
international organization s lik e WTO . Thi s wa s partl y du e t o th e fac t that , 
until a  fe w year s ago , a  numbe r o f thes e countrie s wer e pursuin g impor t 
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substitution policies . Consequently the y focused attentio n mainl y on domesti c 
policy issues . Wit h th e shif t t o policie s promotin g export-oriente d growth , 
these association s ar e becomin g increasingl y consciou s o f thei r members ' nee d 
to becom e familia r wit h th e W T O lega l syste m an d o f thei r ow n nee d t o pa y 
more activ e attentio n t o WTO' s ongoin g work . Man y o f the m requir e 
assistance i n improvin g thei r understandin g o f th e system' s substantiv e an d 
procedural rules . Internationa l organization s coul d assis t suc h association s b y 
holding fo r th e benefi t o f thei r members : 

• Genera l seminar s o n th e W T O lega l system , an d 

• Workshop s o n rule s i n specifi c areas , suc h a s mandator y standard s an d 
sanitary an d phytosanitar y regulations , custom s valuation , subsidies , 
countervailing and anti-dumping measures , and intellectual property rights . 

Effective utilization of  the legal  and trade  information  available  in 
WTO 
One o f the othe r les s publicized advantage s t o the business perso n o f the WT O 
system arise s fro m th e increasin g availabilit y a t th e W T O Secretaria t o f 
information o n nationa l legislatio n an d rule s in the foreig n trad e sector . Almos t 
all W TO Agreement s requir e membe r countrie s t o notif y th e W TO Secretaria t 
of nationa l legislation , rule s an d regulation s i n th e subjec t area s covere d b y 
them. 

In addition, valuable information o n products i s available in the country report s 
prepared unde r th e Trad e Polic y Revie w Mechanism. Thi s informatio n shoul d 
be useful t o enterprises exportin g or considering the expor t o f specific products . 
By studyin g th e repor t o n consultation s wit h a  particula r country , i t ma y b e 
possible fo r a n exporte r t o obtai n informatio n o n th e tariffs , mandator y 
standards an d othe r regulation s tha t ar e applicabl e t o specifi c product s o r 
product group s i n hi s o r he r targe t market . Althoug h thes e report s ar e 
published, the y ar e rarel y mentione d i n th e nationa l busines s journal s o f 
developing countries . 

The W T O We b sit e (http://www.wto.org ) ha s becom e a  ric h an d valuabl e 
source o f informatio n o n al l aspect s o f the W T O system . 

Summing up 

To su m up , th e abilit y o f busines s person s t o benefi t fro m th e improve d 
institutional framewor k tha t ha s resulted fro m th e Uruguay Roun d wil l depen d 
greatly on : 

• Thei r knowledg e o f the trad e rule s and o f the right s which thes e give as well 
as the obligation s the y impose . 

• Thei r knowledg e o f th e ne w opportunitie s fo r trad e tha t hav e bee n create d 
by th e liberalizatio n commitment s undertake n b y countrie s durin g th e 
negotiations. 

• Thei r initiativ e i n bringing to th e notic e o f thei r governments thei r problem s 
in sellin g t o internationa l market s s o tha t thei r government s ca n rais e th e 
issues i n appropriat e W T O forum s and , i f necessary , invok e WT O disput e 
settlement procedures . 

Chapters 2  -  2 0 o f thi s Guid e explai n th e rule s o f th e system , th e ne w 
opportunities tha t hav e bee n create d a s wel l a s th e challenge s whic h busines s 
enterprises ma y encounte r i n bot h domesti c an d foreig n market s a s a  resul t o f 
trade liberalization . 

http://www.wto.org
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WTO membership 
(As of 31 May 1999, with dates of membership in WTO) 

Government 

Antigua an d Barbud a 
Angola 
Argentina 
Australia 
Austria 
Bahrain 
Bangladesh 
Barbados 
Belgium 
Belize 
Benin 
Bolivia 
Botswana 
Brazil 
Brunei Darussala m 
Bulgaria 
Burlona Fas o 
Burundi 
Cameroon 
Canada 
Central African Republi c 
Chad 
Chile 
Colombia 
Congo 
Costa Ric a 
Côte d'Ivoir e 
Cuba 
Cyprus 
Czech Republi c 
Democratic Republi c o f the Cong o 
Denmark 
Djibouti 
Dominica 
Dominican Republi c 
Ecuador 
Egypt 
El Salvado r 
European Communitie s 
Fiji 
Finland 
France 
Gabon 
Gambia 
Germany 

Entry into forc e 
Membership 

1 January 199 5 
1 December 199 6 
1 January 199 5 
1 January 199 5 
1 January 199 5 
1 January 199 5 
1 January 199 5 
1 January 199 5 
1 January 199 5 
1 January 199 5 
22 Februar y 199 6 
13 Septembe r 199 5 
31 Ma y 199 5 
1 January 199 5 
1 January 199 5 
1 Decembe r 199 6 
3 Jun e 199 5 
23 July 199 5 
13 December 199 5 
1 January 199 5 
31 Ma y 199 5 
19 October 199 6 
1 January 199 5 
30 April 199 5 
27 Marc h 199 7 
1 January 199 5 
1 January 199 5 
20 April 199 5 
30 July 199 5 
1 January 199 5 
1 January 199 7 
1 January 199 5 
31 Ma y 199 5 
1 January 199 5 
9 Marc h 199 5 
21 Januar y 199 6 
30 Jun e 199 5 
7 May 199 5 
1 January 199 5 
14 January 199 6 
1 January 199 5 
1 January 199 5 
1 January 199 5 
23 Octobe r 199 6 
1 January 199 5 

Government 

Ghana 
Greece 
Grenada 
Guatemala 
Guinea Bissa u 
Guinea 
Guyana 
Haiti 
Honduras 
Hong Kong , Chin a 
Hungary 
Iceland 
India 
Indonesia 
Ireland 
Israel 
Italy 
Jamaica 
Japan 
Kenya 
Korea 
Kuwait 
Kyrgyzstan 
Latvia 
Lesotho 
Liechtenstein 
Luxembourg 
Macau 
Madagascar 
Malawi 
Malaysia 
Maldives 
Mali 
Malta 
Mauritania 
Mauritius 
Mexico 
Mongolia 
Morocco 
Mozambique 
Myanmar 
Namibia 
Netherlands -  For th e 

Kingdom i n Europ e an d fo r 
the Netherland s Antille s 

Entry into forc e 
Membership 

1 January 199 5 
1 January 199 5 
22 Februar y 199 6 
21 Jul y 199 5 
31 Ma y 199 5 
25 Octobe r 199 5 
1 January 199 5 
30 January 199 6 
1 January 199 5 
1 January 199 5 
1 January 199 5 
1 January 199 5 
1 January 199 5 
1 January 199 5 
1 January 199 5 
21 Apri l 199 5 
1 January 199 5 
9 Marc h 199 5 
1 January 199 5 
1 January 199 5 
1 January 199 5 
1 January 199 5 
20 Decembe r 199 8 
10 February 199 9 
31 Ma y 199 5 
1 Septembe r 199 5 
1 January 199 5 
1 January 199 5 
17 November 199 5 
31 Ma y 199 5 
1 January 199 5 
31 Ma y 199 5 
31 Ma y 199 5 
1 January 199 5 
31 Ma y 199 5 
1 January 199 5 
1 January 199 5 
29 Januar y 199 7 
1 January 199 5 
26 August 199 5 
1 January 199 5 
1 January 199 5 

1 January 199 5 
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Government 

New Zealan d 
Nicaragua 
Niger 
Nigeria 
Norway 
Pakistan 
Panama 
Papua Ne w Guine a 
Paraguay 
Peru 
Philippines 
Poland 
Portugal 
Qatar 
Romania 
Rwanda 
Saint Kitt s and Nevi s 
Saint Luci a 
Saint Vincent &  the Grenadine s 
Senegal 
Sierra Leon e 
Singapore 
Slovak Republi c 

Entry into forc e 
Membership 

1 January 199 5 
3 Septembe r 199 5 
13 December 199 6 
1 January 199 5 
1 January 199 5 
1 January 199 5 
6 Septembe r 199 7 
9 Jun e 199 6 
1 January 199 5 
1 January 199 5 
1 January 199 5 
1 July 199 5 
1 January 199 5 
13 January 199 6 
1 January 199 5 
22 Ma y 199 6 
21 Februar y 199 6 
1 January 199 5 
1 January 199 5 
1 January 199 5 
23 Jul y 199 5 
1 January 199 5 
1 January 199 5 

Government 

Slovenia 
Solomon Island s 
South Afric a 
Spain 
Sri Lank a 
Suriname 
Swaziland 
Sweden 
Switzerland 
Tanzania, Unite d Rep . of 
Thailand 
Togo 
Trinidad an d Tobag o 
Tunisia 
Turkey 
Uganda 
United Arab Emirate s 
United Kingdo m 
United State s 
Uruguay 
Venezuela 
Zambia 
Zimbabwe 

Entry into forc e 
Membership 

30 Jul y 199 5 
26 July 199 6 
1 January 199 5 
1 January 199 5 
1 January 199 5 
1 January 199 5 
1 January 199 5 
1 January 199 5 
1 July 199 5 
1 January 199 5 
1 January 199 5 
31 Ma y 199 5 
1 March 199 5 
29 Marc h 199 5 
26 Marc h 199 5 
1 January 199 5 
10 April 199 6 
1 January 199 5 
1 January 199 5 
1 January 199 5 
1 January 199 5 
1 January 199 5 
3 Marc h 199 5 

Observer Governments 

Albania 
Algeria 
Andorra 
Armenia 
Azerbaijan 
Belarus 
Bhutan 
Cambodia 
Cape Verd e 
China 
Croatia 
Estonia* 

Ethiopia 
Former Yugoslav Republic of 
Macedonia 
Georgia 
Holy Se e (Vatican ) 
Jordan 
Kazakhstan 
Lao People' s Democrati c Republi c 
Lebanon 
Lithuania 
Moldova 
Nepal 

Oman 
Russian Federatio n 
Samoa 
Saudi Arabi a 
Seychelles 
Sudan 
Taiwan Provinc e (China ) 
Tonga 
Ukraine 
Uzbekistan 
Vanuatu 
Viet Na m 

Note. 
All observer countries have applied to join WTO excep t the Hol y See (Vatican) and , for the time being, Ethiopia , Cap e 
Verde, Bhutan and Yemen. Estonia's application for membership was approved by the General Council in May 1997 . 

International organizatio n observer s i n th e Genera l Counci l (observer s i n othe r council s an d committee s differ) : 
United Nation s 
United Nation s Conferenc e o n Trade an d Developmen t (UNCTAD ) 
International Monetar y Fun d (IMF ) 
World Ban k 
Food an d Agriculture Organizatio n o f the Unite d Nation s (FAO ) 
World Intellectua l Propert y Organizatio n (WIPO ) 
Organisation fo r Economi c Co-operatio n an d Developmen t (OECD ) 

Source: WTO. 
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CHAPTER 2 

Four main rules of GATT 

Summary 
The entire  edifice of GATT's open  and liberal  multilateral trading  system  is  built on 

four basic  and simple  rules. 

The first rule,  while  recognizing  that it  is  important  for  member  countries  to  follow 
open and  liberal  trade  policies,  permits  them  to  protect  domestic  production  from 
foreign competition,  provided  that  such  protection is  extended only through  tariffs  and 
is kept  at  low  levels.  To  this  end,  it  prohibits  countries  from using  quantitative 
restrictions, except  in  specified  cases.  The  rule  against  the  use  of  quantitative 
restrictions has  been  strengthened in  the  Uruguay  Round. 

The second rule provides for the  reduction and elimination  of  tariffs and  other  barriers 
to trade  through  multilateral  negotiations.  The  tariffs  so  reduced  are  listed  on  a 
tariff-line basis  in  each  country's  schedule  of  concessions.  The rates  given  in  these 
schedules are known as  bound rates.  Countries  are  under an obligation not to increase 
tariffs above  the bound rates  shown in  their  schedules. 

The third  rule  requires countries to  conduct their trade  without  discriminating  among 
countries from which  goods are imported  or  to which goods are exported. This  rule  is 
embodied in  the  most-favoured-nation  (MFN)  principle.  An  important  exception  to 
this rule  is  permitted in  the  case of regional preferential arrangements. 

The fourth rule  is  known as  the  national  treatment  rule.  It  requires  countries not  to 
impose on an imported  product,  after  it  has entered  their domestic markets on  paying 
customs duties  at  the  border, internal  taxes  such as sales or value-added tax  at  rates 
higher than those  levied on a similar domestic  product. 

The objectiv e o f the multilatera l syste m fo r trad e i n goods create d b y GAT T i s 
to provide industries an d business enterprises fro m differen t countrie s a  secure, 
stable an d predictabl e environmen t i n which the y ca n trad e wit h on e anothe r 
under condition s o f fai r an d equitabl e competition . Thi s ope n an d libera l 

GATT 1994, Preamble tradin g syste m i s expecte d t o promot e throug h increase d trade , greate r 
investment, productio n an d employmen t an d thu s facilitat e th e economi c 
development o f al l countries . 

First rule : protecting the domestic industr y by tariffs onl y 

The lega l syste m whic h GAT T ha s create d t o attai n th e abov e objectiv e i s 
complex, but it is based on a few basic and simple rules 

While GATT stands for liberal trade, it recognizes that countries may wish to 
protect thei r industrie s from foreig n competition . I t urges them t o keep such 
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protec t ion a t reasonabl y lo w level s an d t o provid e i t t h roug h tariffs . T h e 
principle o f pro tec t io n b y tariff s i s reinforced b y provision s prohibi t in g m e m b e r 
countr ies fro m usin g quant i ta t iv e restr ict ion s o n impor ts . T h e rule , however , i s 

GATT 1994, Article XI subjec t t o specifie d exceptions . A n impor t an t exceptio n permit s countr ie s t h a t 
GATT 1994, Article XII ar e i n balance-of-payment s (BOP ) difficultie s t o restric t impor t s i n orde r t o 

safeguard thei r externa l financia l posi t ion . Thi s exceptio n provide s greate r 
flexibility t o developin g countr ie s t h a n i s availabl e t o develope d countr ie s t o 
use quant i ta t iv e restriction s o n impor t s i f thes e restrict ion s ar e necessar y t o 
forestall a  seriou s declin e i n thei r m o n e t a r y reserves . 

Non-observation of the rule against quantitative restrictions 

Agricultural sector 
In the past , a  number o f countries did not abid e by the GATT rule on protectio n 
by tariff s alone . I n th e agricultura l secto r fo r instance , a  numbe r o f develope d 
countries maintaine d quantitativ e restriction s whic h wen t fa r beyon d thos e 
warranted by the exceptions provided i n GATT. In addition t o these restrictions , 
some o f thes e countries , particularl y thos e belongin g t o th e Europea n Union , 
applied variabl e levie s instea d o f fixe d tariff s t o import s o f temperat e zon e 
agricultural product s suc h a s wheat an d othe r grains , mea t an d dair y products . 
The primary purpose of those levies was to ensure a reasonable income to farmer s 
and t o maintai n a  certai n parit y betwee n th e incom e earne d b y the m an d tha t 
earned b y industria l workers . Th e levie s payabl e wer e determine d periodicall y 
and wer e generally equa l t o th e differenc e betwee n th e lande d impor t pric e an d 
the guaranteed referenc e domesti c price . 

The variabl e levie s thu s resulte d i n domesti c productio n bein g full y insulate d 
from foreig n competition , a s the levie s completel y offse t th e competitiv e pric e 
advantages o f foreig n suppliers . 

Trade in  textiles  and  clothing 
In the industria l sector , mos t develope d countrie s di d no t appl y the rul e agains t 
the us e o f quantitativ e restriction s t o trad e i n textiles , a  secto r o f particula r 
interest t o developin g countries . Ther e wa s on e significan t differenc e betwee n 
the restriction s applie d i n th e agricultura l secto r an d thos e applie d t o textiles . 
With som e notabl e exceptions , th e restriction s maintaine d i n th e agricultura l 
sector wer e outsid e th e scop e o f GAT T rules . I n th e cas e o f textiles , the restric -
tions wer e authorize d unde r th e provision s o f th e Multi-Fibr e Arrangemen t 
(MFA), negotiated unde r GAT T auspices . MFA permitted countrie s t o derogat e 
from thei r basi c obligation an d t o impos e restriction s o n import s o f textile s an d 
textile products , provide d th e condition s i t laid dow n wer e met . 

Developing countries 
A numbe r o f developin g countrie s applied , i n additio n t o hig h tariffs , 
quantitative restriction s o n import s i n bot h th e agricultura l an d industria l 
sectors. Such use of restrictions was, however, i n most cases justifiable fro m th e 
legal poin t o f view , unde r th e exception s t o th e GAT T rule s whic h permi t 

GATT 1994, Articles XII countr ie s i n balance-of-payments difficultie s t o impos e quant i ta t iv e restriction s 
and XVIII: B o n imports. 6 

6 Countrie s ar e considere d t o b e i n balance-of-payment s difficultie s whe n thei r externa l 
earnings fro m trad e i n good s an d service s an d th e flow  o f investmen t an d loan s ar e fa r fro m 
adequate fo r thei r externa l payment s liabilities , an d whe n monetar y reserve s fo r meetin g 
immediate liabilitie s ar e declining . GAT T rule s provid e developin g countrie s i n 
balance-of-payments difficultie s a  greate r flexibilit y t o us e quantitativ e restriction s o n 
imports. 



Chapter 2  - Four  main rules of GATT 57 

Reinforcement of the discipline against the use of quantitative restrictions 

Tariffication in  the  agricultural  sector 

The W T O lega l syste m ha s brough t abou t a  considerable chang e i n th e us e o f 
quantitative restriction s an d othe r non-tarif f measure s affectin g imports . In th e 
agricultural secto r fo r instance , i n accordanc e wit h th e provision s o f th e 
Agreement o n Agriculture , W T O membe r countrie s hav e abolishe d 
quantitative restriction s an d thei r system s o f variabl e levies , replacin g thes e 
with tariffs . Th e ne w tarif f rate s hav e bee n determine d b y tariffication , i.e . 
calculating the incidenc e o f quantitative restriction s an d othe r measure s o n th e 
price of the imported product s an d addin g i t to the then-prevailing tariffs . Afte r 
tariffication, countrie s ma y hencefort h protec t thei r domesti c agricultura l 
production onl y by mean s o f tariffs . (See  chapter 15. ) 

Phased removal  of  restrictions on  textiles and  clothing 

In th e are a o f textile s an d clothing , th e Agreemen t o n Textile s an d Clothin g 
(ATC) require s membe r countrie s maintainin g restriction s t o phas e the m ou t 
gradually i n fou r stages , s o a s t o abolis h the m completel y b y 1  January 2005 . 
(See chapter 14. ) 

Developing countries  in  balance-of-payments difficulties  are  urged  to 
use price-based measures 

Understanding on I n addition , th e Understandin g o n Balance-of-Payment s Provision s o f GAT T 
BOP Provisions of GATT 199 4 strongl y urge s membe r countrie s no t t o us e quantitativ e restriction s 
1994:2,3 t o safeguar d thei r balance-of-payment s (BOP ) situations . I t require s countries , 

whether develope d o r developing , t o prefe r i n suc h situation s price-base d 
measures (suc h a s impor t surcharge s an d impor t deposi t requirements ) t o 
quantitative restriction s a s thei r impac t o n th e pric e o f importe d product s i s 
transparent an d measurable . Quantitativ e restriction s ca n b e resorte d t o onl y 
when, becaus e o f a  critica l BO P situation , i t i s perceive d tha t price-base d 
measures canno t arres t a  furthe r shar p deterioratio n i n th e externa l payment s 
position. 

The W T O lega l syste m ha s thus , b y strengthenin g th e rule s agains t th e us e o f 
quantitative restrictions , further reinforce d th e basic GATT rule that protectio n 
to domesti c productio n shoul d b e give n primaril y throug h tariffs . 

Second rule: tariffs should be reduced and bound against further 
increases 

Reductions in tariffs 

The secon d importan t rul e o f GAT T i s tha t tariff s an d othe r measure s tha t 
countries maintain to protect their domestic production shoul d be reduced and , 
where possible , eliminated throug h negotiation s amon g membe r countrie s an d 
that th e tariff s s o reduced shoul d b e boun d agains t furthe r increases . 

Binding against further increases 

The concep t o f bindin g need s som e explanation . Th e rate s o f tariff s agree d i n 
the negotiation s a s wel l a s th e othe r commitment s assume d b y countrie s ar e 
listed i n schedule s o f concessions . Eac h W T O membe r countr y ha s a  separat e 
schedule an d i s unde r a n obligatio n no t t o impos e tariff s o r othe r dutie s o r 

GATT 1994 , Preamble ; 
Article XXVIII bis 

GATT 1994 , Article II : 1(b) ; 
Understanding on the 
Interpretation of Article 
ll:1(b) 
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charges which "ar e in excess of those se t forth" i n it s schedule . I t i s also oblige d 
not t o tak e measure s suc h a s the impositio n o f quantitativ e restriction s whic h 
would reduc e the value of the tarif f concessions . The rate s of tariffs liste d in th e 
schedule ar e know n a s bound rate s o f tariff s (see  box 8) . 

Box 8 
Binding of  tariffs 

It is  not open to a country to increase the rates of tariffs above the hound rate indicated 
in its schedule of concessions. The  schedule, inter  alia, lists  on a product-by-product 
basis the pre-negotiation tariff  rate on a product and the  rate of tariff at which  the 
country has agreed "in  the negotiations to bind the tariff rate". In trade  negotiations, 
a country could agree: 
• To  bind its existing positive rate (e.g. 10%)  or  zero rate; or 
• To  reduce the rate, for example  from 10%  to  5%, and  to bind the reduced rate. 
It is  also possible for a  country to bind its tariffs at a ceiling rate which is higher than 
the rate resulting from the  tariff reductions agreed in the negotiations. Thus  a country 
which has agreed to reduce a tariff from 10% to  5% may  indicate that, while  it will 
apply the reduced rate to imports, the  bound rate of the tariff will be 8%. In that  case, 
the country is free to raise its tariffs to 8% at  any time  without infringing any of its 
GATT obligations. 

The Uruguay Round has brought about substantial progress in the binding of tariffs 
of all countries. All  countries  -  developed,  developing  and transitional  economies -
have bound their tariffs in the agricultural sector. In the  industrial sector over 98% of 
imports into developed and transitional economies will be entering under bound rates 
of tariffs. 

In the  case of  imports into developing countries, the  proportion of  imports entering 
under bound rates is  around 73%. A number  of developing countries have, however, 
given ceiling bindings in certain instances. Such  ceiling bindings take the form of  a 
commitment not to raise the tariff: 
• Over  the ceiling rates shown for each  product; 
• Over  the ceiling rate applicable to a particular sector; 
• Over  the ceiling rate applicable across the  board to all products. 
It is  possible for a country which has bound its tariffs to secure release from the binding 
and to raise the tariff above the bound rate. It does this by entering into renegotiations 
with the countries with which it  had initially negotiated the concession as well as with 
the principal supplying countries of the product concerned and which therefore benefit 

from the  concession. In  such negotiations,  the  country requesting release is expected to 
make compensatory tariff  concessions on  other products in which  the countries with 
which it is  negotiating have a trade interest. 

Principle governing the exchange of concessions in negotiations 

What i s the principl e b y which countrie s agre e i n trad e negotiation s t o reduc e 
tariffs, t o bin d the m agains t furthe r increase s an d t o remov e othe r barrier s t o 
trade? Th e basi c principl e governin g th e exchang e o f suc h concession s i s th e 
principle o f reciprocit y an d mutua l advantage . A country requestin g improve d 
access to the market o f other countries , through tarif f reduction s o r the remova l 
of othe r barrier s suc h a s quantitativ e restrictions , mus t b e read y t o mak e 
concessions i n tariff s an d othe r area s tha t thos e countrie s conside r t o b e 
advantageous an d o f reciproca l o r equivalen t valu e t o th e concession s the y ar e 
making. 
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The rul e o f ful l reciprocit y doe s not , however , appl y t o negotiation s betwee n 
developed an d developin g countries . Developin g countrie s ar e required t o mak e 
concessions i n th e for m o f tarif f reduction s o n th e basi s o f relativ e reciprocity , 
which take s int o accoun t th e fac t that , becaus e o f thei r lowe r leve l o f economi c 
development an d thei r trad e an d financia l needs , they ma y no t b e abl e to mak e 
concessions o n th e sam e basi s a s develope d countries . Th e rule , however , 
recognizes that developing countries are not al l at the same level of development ; 
some o f the m hav e reache d highe r stage s o f growt h whil e other s ar e a t variou s 
stages o f development . Forty-eigh t o f them ar e leas t develope d countries . 

The developin g countrie s tha t hav e reache d highe r stage s o f developmen t ar e 
required t o mak e large r contribution s an d concession s i n th e for m o f tarif f 
reductions an d binding s tha n thos e a t lowe r rung s o f economi c growth . Thi s 
concept i s als o know n a s 'graduation' , sinc e i t visualize s tha t a s a  developin g 
country develops , i t will graduate t o a  higher statu s an d ultimatel y ma y be abl e 
to mak e tarif f concession s an d accep t discipline s i n othe r area s o n th e sam e 
basis a s developed countries . 

Greater contributions from developing countries in the Uruguay Round 

Because o f the rul e o f relative reciprocity onl y a  few developing countries mad e 
tariff concession s i n th e Toky o Roun d an d earlie r round s o f negotiations . 
Furthermore, thos e tha t mad e concession s di d s o on onl y a  few products . Thi s 
situation change d considerabl y i n th e Urugua y Round , an d almos t al l 
developing countrie s hav e agree d t o mak e concession s b y reducin g tariff s o n a 
percentage basis . However , i n accordanc e wit h th e principl e o f relativ e 
reciprocity, thes e concession s hav e bee n mad e a t a  lower percentag e tha n tha t 
applicable t o develope d countries . 

During th e Urugua y Round , tw o factor s wer e responsibl e fo r th e greate r 
willingness o f developing countrie s t o mak e concession s an d t o accep t throug h 
negotiations highe r obligations . First , a  significan t numbe r o f thes e countrie s 
had mad e considerabl e progres s i n thei r economi c development . Th e secon d 
factor, closel y related t o the first , wa s the dramati c shif t whic h ha d take n plac e 
in th e trad e policie s o f almos t al l developin g countries . Previously , whe n the y 
had followe d impor t substitutio n policies , buil t hig h tarif f wall s an d insulate d 
domestic production fro m foreig n competition , i t was difficult fo r them to offe r 
concessions i n th e for m o f tarif f reductions . 

These countrie s ar e no w followin g policie s promotin g expor t growt h an d ar e 
reducing tariffs an d eliminating the plethora of licensing and other systems the y 
had maintaine d t o restric t imports . Thes e ope n an d libera l trad e policie s 
enabled the m i n the Urugua y Roun d no t onl y to take credi t fo r thei r unilatera l 
tariff reduction s b y binding them bu t als o to improv e thei r bargaining positio n 
in negotiation s wit h thei r develope d countr y partners . 

Third rule: trade according to the most-favoured-nation clause 

GATT 1994 , Articl e I Th e thir d basi c GAT T rule , whic h provide s tha t trad e mus t no t b e 
discriminatory, i s embodie d i n th e famou s most-favoured-natio n clause . I n 
simple terms , th e principl e mean s tha t i f a  membe r countr y grant s t o anothe r 
country an y tarif f o r othe r benefi t t o an y product , i t mus t immediatel y an d 
unconditionally exten d i t t o th e lik e product s o f othe r countries . Thu s i f 
country A agrees, in trade negotiations with countr y B , to reduce custom dutie s 
on import s o f te a fro m 10 % t o 5% , th e reduce d rat e mus t b e extende d t o al l 
W T O membe r countries . The obligation to extend such MFN treatmen t applie s 

GATT 1994 , Par t IV 
(Trade and Development), 
Article XXXVI:8 ; Tokyo 
Round Decision on 
Differential an d More 
Favourable Treatment , 
Reciprocity an d Fuller 
Participation of Developing 
Countries, § 5,6 an d 7 
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not onl y t o import s bu t als o t o exports . Thus , i f a  countr y levie s dutie s o n 
exports o f a  produc t t o on e destination , i t mus t appl y i t a t th e sam e rat e t o 
exports t o al l destinations . 

GATT 1994 , Articl e 1: 1 Moreover , the obligation to provide MFN treatmen t i s not confined t o tariffs. I t 
also applie s to : 

• Charge s o f an y kin d impose d i n connectio n wit h importatio n an d 
exportation; 

• Th e metho d o f levyin g tariff s an d suc h charges ; 

• Rule s an d formalitie s i n connectio n wit h importatio n an d exportation ; 

• In terna l taxe s an d charge s o n impor te d goods , an d laws , regulation s an d 
requi rements affectin g thei r sales ; 

GATT 1994, Article XIII •  Th e administratio n o f quantitativ e restriction s (e.g . b y allocatin g quota s 
among supplyin g countrie s o n a  non-discriminator y basis ) wher e suc h 
restrictions ar e permitte d unde r th e exception s provisions . 

The principl e thu s implie s that , b y agreein g t o giv e MF N treatment , membe r 
countries undertak e no t t o discriminat e amon g countrie s an d no t t o trea t a 
country less favourably tha n anothe r i n all matters connected with foreig n trad e 
in goods . 

Exceptions to the MFN rule 

GATT 1994 , Articl e XXI V Th e GAT T rules , however, recogniz e tha t tariff s an d othe r barrier s t o trade ca n 
be reduce d o n a  preferentia l basi s b y countrie s unde r regiona l arrangements . 
The lowe r o r duty-fre e rate s applicabl e t o trad e amon g member s o f regiona l 
arrangements nee d no t b e extende d t o othe r countries . Regiona l preferentia l 
arrangements thu s constitute a n important exceptio n t o the MFN rule . In orde r 
to protec t th e trad e interest s o f non-member countries , GAT T lay s down stric t 
conditions fo r formin g suc h arrangements . Thes e conditions , inter  alia, provid e 
that: 

GATT 1994, Article •  Membe r countrie s o f regiona l arrangement s mus t remov e tariff s an d othe r 
XXIV:8 barrier s t o trad e affectin g substantiall y al l trade amon g themselves , an d 

• Th e arrangement shoul d no t resul t in the imposition o f new barriers to trad e 
with othe r countries . 

GATT 1994, Article Suc h arrangement s ma y take the for m o f customs union s o r free-trade areas . I n 
XXIV:8 bot h instances , trad e amon g membe r State s take s plac e o n a  duty-fre e basi s 

while trade with othe r countrie s continue s t o be subjec t t o MF N tarif f rates . I n 
the case of customs unions , tariffs o f member countrie s ar e harmonized an d ar e 
uniformly applie d t o import s fro m outsid e countries . I n free-trad e areas , 
member countrie s continue t o use, without harmonization , th e tariffs se t out i n 
their individua l nationa l schedules . 

There ar e no w ove r 10 0 regiona l preferentia l arrangement s i n force . A s bo x 9 
shows, the emphasis on promoting trade on a regional basis by strengthening an d 
deepening tarif f an d othe r concession s exchange d unde r regiona l preferentia l 
arrangements ha s increase d i n recen t years. As a  result, regiona l trad e i s steadil y 
on th e ris e and a  growing proportion o f world trad e i s taking place on a  regiona l 
basis. 

Such preferentia l arrangement s provid e advantage s t o industrie s marketin g 
their product s i n othe r countrie s i n the region . At the sam e time , they ma y pu t 
industries i n countries outsid e th e region , which hav e to pay customs dutie s o n 
an MF N basis , i n a  positio n o f competitiv e disadvantage . On e o f th e majo r 
challenges whic h W T O membe r countrie s hav e t o fac e i n th e comin g year s i s 
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Box 9 
Regional trade  groupings:  recent  developments 

During the  past few years, the  steady march towards the further strengthening  of 
regional trade agreements has continued on all continents. 
Africa 
In Africa, the  southern cone is moving towards closer integration within  a free trade 
area through the  Southern African Development Community (SADC).  Within  the 
group, member  States  of  the  Southern  African  Customs  Union  (SACU)  are 
renegotiating their customs union relationships. 
In other parts of Africa, there is also a revival of regional integration. For example, in 
West Africa,  the  new  Economic  and Monetary  Union  (WAEMU;  in  French 
UEMOA) plans  to  bring into effect a common external  tariff, a  joint Commission 
and many of the elements of the European system (a common currency in the shape of 
the CFA franc already  exists). Members of the East African Cooperation  (Kenya, 
Uganda and  the  United  Republic  of  Tanzania)  have  continued  their  renewed 
movement towards eventual economic and monetary union, with a common currency. 
The Common  Market  for Eastern  and  Southern  Africa (COMESA),  with  20 
member States, remains  the  largest  regional entity in  Africa;  its  objective  is  to 
establish a  customs union and a common external  tariff. 
Its members  are:  Angola, Burundi,  Comoros,  Djibouti,  Eritrea,  Ethiopia, Kenya, 
Lesotho, Madagascar,  Malawi,  Mauritius,  Mozambique,  Namibia,  Rwanda, 
Seychelles, Somalia,  Sudan,  Swaziland,  United  Republic  of Tanzania,  Uganda, 
Zaire, Zambia and  Zimbabwe. 

The Americas 

In the  Americas, the  establishment of the North American  Free  Trade Agreement 
(NAFTA) by  the United States, Canada  and Mexico has provided a new stimulus 

for the  establishment  of a  free trade  area for all  countries  in North  and  South 
America. In April 1998,  34  countries  in the region signed an agreement to establish 
the Free Trade Area of  the  Americas (FTAA)  by  the  year 2005.  A  number  of 
agreements setting  up  regional  or subregional  groupings  are expected  to  be  fully 
implemented by that date. 
One regional  grouping is MERCOSUR (the  Southern Common  Market), which 
aims to establish a common market for its  members Argentina, Brazil, Paraguay and 
Uruguay (Bolivia  and  Chile  are  associate  members). Now  a  customs  union, 
MERCOSUR has  signed agreements with the Andean Community  (to initiate a full 
free trade agreement by 2000) and  with the Central American Common Market (to 
begin a tariff reduction programme leading to a free trade agreement). It has free trade 
agreements with  Bolivia and Chile. 
The Andean  Community  (consisting  of Bolivia,  Colombia,  Ecuador, Peru and 
Venezuela) has agreed to  establish a common market by the  year 2005,  and  has 
signed a framework agreement with  Panama aiming  at the  latter's full integration 
into the Community. 

Asia 

In Asia,  the  Association of South-East  Asian  Nations  (or  ASEAN, comprising 
Brunei Darussalam,  Indonesia,  Lao  People's  Democratic Republic, Malaysia, 
Myanmar, the  Philippines,  Singapore,  Thailand  and  Viet  Nam)  is  vigorously 
pursuing its efforts to establish a free trade area by further reducing  tariffs and other 
barriers to  intraregional trade. 
The countries  belonging to  the  Bangkok Agreement (Bangladesh,  Bhutan, India, 
Maldives Nepal, Pakistan and Sri Lanka) are  also seeking to promote intraregional 
trade though political difficulties have so far prevented  significant progress from being 
made. 
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In Central  Asia,  Kazakhstan,  Kyrgyzstan,  Tajikistan,  Turkmenistan  and 
Uzbekistan have joined hands with the  Islamic Republic of Iran, Pakistan  and 
Turkey to develop closer trade links. 
The abolition  of tariffs  and  other  barriers to trade  are also being sought by 
countries belonging to the Asia-Pacific Economic Cooperation forum (APEC).  Its 
members are: Australia, Brunei  Darussalam,  Canada,  Chile,  China,  Hong 
Kong, Indonesia, Japan,  Malaysia,  Mexico,  New Zealand,  Peru,  Papua New 
Guinea, the Philippines, Republic  of Korea, the Russian Federation,  Singapore, 
Taiwan Province (China),  Thailand,  the  United States and Viet  Nam. 

Europe 

In Europe,  close economic  integration  has been  achieved among  15  countries 
following the establishment of the European Union.  Negotiations are underway on 
the admission into  the Union of Cyprus, the  Czech Republic,  Hungary,  Poland 
and Slovenia. The European Union  also maintains a customs union with Turkey 
and is  negotiating a 'new  generation' of  agreements on  free trade  areas with its 
trading partners in the Mediterranean region. Its  current members are: Austria, 
Belgium, Denmark,  Finland,  France,  Germany,  Iceland,  Ireland,  Italy, 
Luxembourg, the  Netherlands,  Portugal,  Spain,  Sweden  and  the  United 
Kingdom. 

It is  thus clear that both the economic and political impetus to conclude regional 
trade agreements,  which  already cover a  high  proportion of world  trade, will 
intensify in the comingyears. 

Source: WTO,  Annual  Report  1998. vol.  1, Special Topic: Globalization  and  Trade. 

how t o ensur e complementarit y betwee n effort s t o develo p regiona l trad e an d 
attempts t o furthe r liberaliz e trad e a t th e multilatera l level . 

In additio n t o thes e arrangements , develope d countrie s hav e introduce d 
one-way free-trad e arrangement s unde r whic h import s fro m eithe r al l o r a 
limited numbe r o f developin g countrie s ente r thei r market s dut y free . Thes e 
arrangements ar e non-reciproca l a s th e developin g countrie s benefitin g fro m 
preferential acces s d o no t exten d an y preferentia l treatmen t t o import s fro m 
developed countries . Example s o f suc h one-wa y preferentia l arrangement s are : 

GATT 1994;Tokyo Round Decision •  Th e Generalize d Syste m o f Preference s (GSP ) unde r whic h develope d 
on Differential and More Favourable countrie s allo w import s fro m al l developin g countrie s o f al l industria l 
Treatment, Reciprocity and Fuller products , and o f selected agricultura l product s o n a  preferential an d duty-fre e 
Participation of Developing basis ; 
Countries, § 2(a) 

• Th e Lom é Conventio n unde r which Membe r State s o f the Europea n Unio n 
allow imports fro m a  number o f developing an d leas t developed countrie s i n 
Africa, th e Caribbean , an d Asi a an d th e Pacifi c (i.e . the AC P countries ) t o 
enter o n a  duty-free basis ; 

• Th e Caribbea n Basi n Initiative , unde r whic h th e Unite d State s allow s 
imports fro m Caribbea n countrie s o n a  duty-free basis . 

The lega l basi s fo r th e extensio n o f preferentia l treatmen t b y develope d 
countries to imports from al l developing countries under GSP is provided by the 
Decision o n Differentia l an d Mor e Favourabl e Treatment , Reciprocit y an d 
Fuller Participation o f Developin g Countries . The Decisio n was adopted unde r 
GATT in 197 9 an d i s commonly know n a s the Genera l Enablin g Clause . Ther e 
is n o definitiv e lega l basi s availabl e unde r th e provision s o f GAT T 199 4 fo r 
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preferential arrangement s lik e th e Lom é Conventio n an d th e Caribbea n Basi n 
Arrangement, whic h allo w preferentia l o r duty-fre e acces s onl y t o th e limite d 
number o f developin g countrie s with whic h th e develope d countrie s extendin g 
preferential treatmen t hav e historica l o r othe r ties . Thes e arrangement s ar e 
currently allowe d unde r 'waivers ' grante d t o th e preference-givin g develope d 
countries fro m thei r obligatio n t o exten d MF N treatment . 

From th e lega l poin t o f view , thes e limite d preferentia l arrangement s lea d t o 
discriminatory treatmen t o f import s fro m developin g countrie s whic h d o no t 
benefit fro m th e preferences . Ther e ar e therefor e pressure s o n th e 
preference-giving develope d countrie s t o modif y the m an d brin g the m i n 
conformity wit h GAT T rules . 

The curren t Lom é Conventio n (Lom é IV ) wil l expir e i n Februar y 2000 . Th e 
indications are that the European Union ma y be able to get a waiver to continu e 
the arrangemen t i n more o r less its existing form fo r an additiona l perio d o f fiv e 
years, i.e. up to 2005. Negotiations ar e now taking place between th e Europea n 
Union an d th e beneficiar y AC P countrie s o n ho w th e Conventio n ca n b e 
modified t o mak e i t consisten t wit h th e provision s o f GAT T 199 4 an d th e 
General Enablin g Clause . 

The waive r grante d t o th e Unite d State s t o implemen t th e Caribbea n Basi n 
Initiative expire s a t th e en d o f 2005 . 

Fourth rule: national treatment 

GATT 1994, Article III Th e MF N principle , a s ha s bee n noted , require s Member s no t t o discriminat e 
among countries . Th e nationa l treatmen t principle , whic h complement s th e 
MFN principle , requires that an imported product which has crossed the borde r 
after paymen t o f customs duties and other charges should not receive treatmen t 
that i s les s favourabl e tha n tha t extende d t o th e lik e produc t produce d 
domestically. I n othe r words , th e principl e require s membe r countrie s t o trea t 
imported product s o n the sam e footing a s similar domestically produced goods . 
Thus i t i s no t ope n t o a  countr y t o lev y o n a n importe d product , afte r i t ha s 
entered th e countr y o n paymen t o f customs dutie s a t the border , interna l taxe s 
(such a s a  sale s tax ) a t rate s tha t ar e highe r tha n thos e applie d t o comparabl e 
domestic products . Likewise , regulation s affectin g th e sal e an d purchas e o f 
products i n the domestic market cannot be applied more rigorously to importe d 
products. 

Business implications 

The new framework o f rules covering agricultural products and textiles which th e 
Uruguay Round has developed will help ensure that GATT' s basic rules - agains t 
the us e o f quantitativ e restriction s an d requirin g tha t protectio n t o domesti c 
production i s given only through tariffs -  ar e followed i n practice by all countries. 
Exporting enterprise s prefe r tariff s t o quantitativ e restriction s fo r man y reasons . 
Tariffs ar e transparen t an d thei r incidenc e o n pric e i s predictable . Th e us e o f 
quantitative restriction s impose s a  certain uncertainty on trade, as administerin g 
authorities hav e th e powe r t o adjus t th e size s o f quota s fro m tim e t o time . 
Finally, a s the operatio n o f quot a restriction s require s licensing , enterprise s ca n 
export onl y i f their foreig n buyer s ar e abl e to obtai n a  licence . 

The Uruguay Round has also resulted i n significant progres s in tariff bindin g by 
all countries. The assuranc e that , becaus e o f the binding , the lower rates agree d 
in th e negotiation s wil l no t b e raise d b y countrie s t o whic h export s ar e bein g 
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made encourage s enterprise s t o inves t i n manufacturing plants , equipment an d 
distribution network s an d t o tak e othe r measure s t o develo p trade . 
Furthermore, th e binding s giv e enterprises a  guarantee tha t th e tariff s tha t ar e 
payable o n th e ra w material s an d input s whic h the y hav e t o impor t fo r us e i n 
export productio n wil l no t b e increase d b y thei r ow n governments . 

Lastly, the nationa l treatmen t rul e assures exporting enterprises tha t onc e thei r 
products hav e entere d th e importin g marke t afte r paymen t o f custom s dutie s 
and othe r charge s payabl e a t th e border , the y wil l no t b e require d t o pa y 
internal taxe s a t rate s tha t ar e highe r tha n thos e payabl e o n product s o f 
domestic origin . The nationa l treatmen t rul e applie s no t onl y to interna l taxes , 
but als o t o th e rule s governin g mandator y standard s fo r product s an d thos e 
applicable t o th e sal e an d distributio n o f goods . A s government s ar e 
increasingly imposing taxes and adopting product regulations fo r the protectio n 
of th e environmen t an d fo r th e healt h an d safet y o f consumers , th e rul e tha t 
such taxe s an d regulation s shoul d b e applie d t o domesti c an d importe d 
products o n a  non-discriminator y basi s i s o f vita l importanc e t o exportin g 
enterprises. 



CHAPTER 3 

Valuation of goods for customs purposes 

Summary 

When customs  duties  are levied on an ad valorem basis  (e.g. 10  %  of the value  of 
imported goods), the actual incidence of  duty depends  on  how Customs determines 
dutiable value. The  Agreement on Customs Valuation requires Customs to  determine 
the value on the  basis of the price paid or payable by the importer in the transaction 
that is  being valued. As  a  result  of a Decision  adopted in the  Uruguay  Round, 
Customs can reject  transaction  values when it has  reasons  to  doubt the  truth or 
accuracy of the value declared by importers or of the documents submitted by them. In 
order to protect the  interests of  importers in  such situations, Customs is required to 
provide them with  an  opportunity  to  justify their  price. Where  Customs  is  not 
satisfied with the justifications given, it is obliged to give to these importers in writing 
its reasons for not  accepting the transaction value  they have declared. 

When the  transaction value is not accepted by Customs,  the  Agreement lays down five 
methods for establishing  value.  In determining  value on the basis of these methods, 
Customs is required to consult the importers and take their views into  account. 

A number  of  developing  countries  currently  use valuation  systems  based on the 
Brussels Definition  of  Value,  developed  by  the  World  Customs  Organization 
(WCO). These  countries  will have  to  modify  their  systems  to  bring  them  in 
conformity with the  rules  of  the  Agreement on Customs  Valuation  within  the 
transitional period of five years (i.e.  up  to 1 January 2000) that  has been accorded to 
developing countries for changing  over to the system established by the Agreement. 

Types of customs duties 

Customs dutie s ar e levied on an ad valorem basi s (e.g . 20% of the value of the 
imported product ) o r a s specifi c dutie s (e.g . $ 2 pe r kilogra m o r pe r litre) . 
Combined or mixed duties containing both ad valorem and specific rates are also 
levied (10 % of the value +  $ 2 per kilogram) o n some products. 

With a  fe w exceptions , mos t countrie s lev y ad  valorem  duties . Government s 
prefer t o lev y suc h dutie s fo r thre e broa d reasons . First , i t i s easie r fo r th e 
authorities t o estimat e collectabl e revenu e fro m ad  valorem duties , which ar e 
assessed o n th e basi s o f value , tha n revenu e fro m specifi c duties , whic h ar e 
levied o n th e basi s o f volum e o r weight . Second , ad  valorem  dutie s ar e mor e 
equitable tha n specifi c dutie s a s their incidenc e i s lower on cheape r product s 
and higher on more expensive goods. For instance, a specific duty of $2 per litre 
would have an incidence of 50% on a bottle of wine costing $4, and 10 % on a 
higher-priced wine costing $20 a bottle. An ad valorem duty of 10 % woul d have 
an incidenc e o f $0.2 0 o n th e cheape r bottl e an d $ 2 o n th e mor e expensiv e 
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bottle. Third , i n internationa l negotiation s fo r reduction s i n tariff s i t i s fa r 
easier t o compar e th e leve l o f tariff s an d negotiat e reduction s i f the dutie s ar e 
ad valorem. 

However, th e incidenc e o f ad  valorem  duties depend s t o a  larg e exten t o n th e 
methods use d t o determin e dutiabl e value . Thus , i f Custom s determine s th e 
dutiable value at $  1,000, an ad valorem duty of 10 % will result in a duty of $ 100. 
If, o n th e othe r hand , i t determine s valu e a t $1,200 , th e importe r wil l hav e t o 
pay an import duty of $  120 for the same goods. The benefits t o the trade arisin g 
from tarif f binding s coul d fal l considerabl y i f Custom s use s price s othe r tha n 
invoice price s fo r determinin g value s fo r custom s purposes . Th e rule s tha t ar e 
applied fo r th e valuatio n o f good s ar e therefor e o f crucia l importanc e i n 
ensuring tha t th e incidenc e o f duties a s perceived b y the importe r i s not highe r 
than tha t indicated by the nominal rates shown in the importing country's tarif f 
schedules. 

Rules of the Agreement on Customs Valuation 

The detaile d W T O rule s o n th e valuatio n o f good s fo r custom s purpose s ar e 
contained i n th e Agreemen t o n Custom s Valuatio n (ful l title : Agreemen t o n 
Implementation o f Articl e VI I o f GAT T 1994) . Th e Agreement' s valuatio n 
system i s based o n simpl e an d equitabl e criteri a tha t tak e commercia l practice s 

Agreement on Customs int o account . B y requirin g al l membe r countrie s t o harmoniz e thei r nationa l 
Valuation, Preamble legislatio n on the basis of the Agreement's rules , it seeks to ensure uniformity i n 

the applicatio n o f th e rule s s o tha t importer s ca n asses s wit h certaint y i n 
advance th e amount s o f dutie s payabl e o n imports . 

The main standard: transaction value 

Agreement on Customs Th e basi c rul e o f th e Agreement i s that th e valu e fo r custom s purpose s shoul d 
Valuation, Article 1:1 b e base d o n th e pric e actuall y pai d o r payabl e whe n sol d fo r expor t t o th e 

country o f importatio n (e.g . the invoic e price) , adjusted , wher e appropriate , t o 
include certai n payment s mad e b y buyer s suc h a s th e cost s o f packin g an d 

Agreement on Customs containers , assists , royaltie s an d licens e fee s (see  box 10) . Th e rule s exclud e 
Valuation, Article 8:1 buyin g commission s an d specia l discount s obtaine d b y sol e agent s an d sol e 

concessionaires fro m bein g take n int o accoun t i n arrivin g a t dutiabl e value . 

The Toky o Roun d Agreemen t strictl y limite d th e discretio n availabl e t o 
Customs t o rejec t transactio n valu e t o th e smal l numbe r o f case s liste d i n 
box 11 . This was a  matter o f concer n t o numerou s developin g countries . The y 
considered tha t th e rul e undul y inhibite d th e abilit y o f thei r custom s 
administrations t o dea l wit h th e traders ' practic e o f undervaluin g importe d 
goods i n orde r t o reduc e incidenc e o n duties . Thi s wa s on e reaso n fo r th e 
reluctance o f a  larg e numbe r o f developin g countrie s t o acced e t o th e 
Agreement i n th e pre-WT O period . 

The Decisio n Regardin g Case s where Custom s Administration s Hav e Reason s 
to Doub t th e Trut h o r Accurac y o f th e Declare d Valu e (als o know n a s th e 
Decision o n Shiftin g th e Burde n o f Proof) , adopte d a s a  result o f the initiativ e 
taken b y developing countries durin g the Uruguay Round , correct s thi s lacuna . 
The Toky o Roun d Agreemen t place d th e burde n o f proo f o n Custom s i f i t 
rejected th e transactio n valu e declare d b y th e importer . Th e Urugua y Roun d 

Decision on Shifting the decisio n shift s th e burde n o f proo f o n t o th e importer s whe n Customs , o n th e 
Burden of Proof, §1 basi s o f the informatio n o n price s an d othe r dat a availabl e t o it , "ha s reaso n t o 

doubt th e trut h o r accurac y o f th e particular s o r o f document s produce d i n 
support" o f declaration s mad e b y th e importers . 
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Box 10 
Determining customs  value:  permitted  adjustments  to  the  price 
paid for  goods 
(Agreement on Customs Valuation,  Article 8) 

In order  to arrive at the  transaction value, Article 8  of  the Agreement on Customs 
Valuation provides that payments made for the  following elements can be added to the 
price actually paid or payable (i.e. the invoice price) by the importer for the  imported 
goods: 
• Commissions  and brokerage, except  buying commissions; 
• Costs  of, and  charges for, packing  and containers; 
• Assists,  i.e.  goods (materials, components, tools,  dies,  etc.) or services (designs, 

plans, etc.) supplied free or at reduced cost by the buyer for use  in the production of 
the imported goods; 

• Royalties  and license  fees; 
• Subsequent  proceeds of any sale accruing to the seller as a result of the resale or use 

of imported goods; 
• The  cost of transport, insurance  and related charges to the place of importation, if 

the country bases its  valuation on CIF prices. 
The Article further clarifies  that  no  additions other than for the  elements mentioned 
above shall be made to the price paid or payable in order to arrive at the  transaction 
value. The Article, in addition, enumerates charges or costs that should not be added 
to customs value, if they can be distinguished from the  price actually paid or payable. 
These are: 
• Freight  after importation into the customs territory  of the importing country; 
• Cost  of  construction,  erection, assembly, maintenance  or technical  assistance 

occurring after importation; 
• Duties  and  taxes  of the importing country. 

Box 11 
Instances when customs can reject the transaction value declared by 
the importer 
1. When  there  is no sale. 
2. When  there  are restrictions on the disposition or use of the goods by the buyer. The 
transaction value need not be accepted if the sales contract imposes some restrictions on 
the use or disposition of  goods except where: 

- The  restriction is  imposed by law (e.g. packaging  requirements); 
- The  restrictions limit  the  geographical area in which  the goods may  be  sold 

(e.g. distribution  contract which limits sales to  European countries); 
- The  restrictions do not affect the value of goods (e.g.  the  new model imported 

should not be sold before a particular date). 
3. When  the  sale or price is subject to some conditions for which  the  value cannot be 
determined (e.g. the  seller establishes the price of the imported goods on condition that 
the buyer also buys other goods in  specified quantities). 
4. When  part  of  the proceeds of  any subsequent  resale  by the  buyer accrues to  the 
seller. 
5. Where  the  buyer  and  seller  are related  and if  the  price is influenced  by  the 
relationship. 
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Agreement o n Custom s 
Valuation, Articl e 2(a ) 

Agreement o n Custom s 
Valuation, Articl e 2(b ) 

In orde r t o ensur e tha t th e transactio n valu e i s rejecte d b y Custom s i n suc h 
cases o n a n objectiv e basis , th e Agreemen t o n Custom s Valuatio n stipulate s 
that nationa l legislatio n shoul d provid e certain right s to importers . First , wher e 
Customs expresse s doubt s a s t o th e trut h o r accurac y o f a  declare d value , 
importers shoul d hav e a  righ t t o provid e a n explanation , includin g document s 
or othe r evidenc e t o prov e tha t th e valu e declare d b y the m reflect s th e correc t 
value o f th e importe d goods . Second , wher e Custom s i s no t satisfie d wit h th e 
explanations given , importer s shoul d hav e a  righ t t o as k Custom s t o 
communicate t o the m i n writing it s reason s fo r doubtin g th e trut h o r accurac y 
of th e declare d value . Thi s provisio n i s intende d t o safeguar d th e interest s o f 
importers, b y givin g the m th e righ t t o appea l agains t th e decisio n t o highe r 
authorities and , i f necessary , t o a  tribuna l o r othe r independen t body , withi n 
the custom s administration . 

The rul e tha t transactio n value s declare d b y importer s shoul d b e use d fo r 
valuation o f good s applie s no t onl y t o arms-lengt h transaction s bu t als o t o 
transactions betwee n relate d parties . I n th e latte r transactions , whic h generall y 
take plac e amon g transnationa l corporation s an d thei r subsidiarie s o r affiliates , 
prices ar e charge d o n th e basi s o f transfe r pricin g which ma y no t alway s reflec t 
the correc t o r tru e valu e o f th e importe d goods . Eve n i n suc h cases , th e 
Agreement require s Custom s t o ente r int o consultation s wit h th e importer , i n 
order t o ascertai n th e typ e o f relationship , th e circumstance s surroundin g th e 
transaction an d whethe r th e relationshi p ha s influence d th e price . I f Custom s 
after suc h examination find s that the relationship has not influenced th e declare d 
prices, th e transactio n valu e i s t o b e determine d o n th e basi s o f thos e prices . 
Further, i n orde r t o ensur e tha t i n practic e th e transactio n valu e i s not rejecte d 
simply on the grounds that the parties are related, the Agreement gives importer s 
the righ t t o deman d tha t th e valu e shoul d b e accepte d whe n the y demonstrat e 
that th e value approximate s th e tes t values arrive d a t o n th e basi s of : 

• Custom s valu e determine d i n pas t impor t transaction s occurrin g a t abou t 
the sam e tim e betwee n unrelate d buyer s an d seller s o f identica l o r simila r 
goods, o r 

• Deductiv e o r compute d value s calculate d fo r identica l o r simila r good s (se e 
below). 

Agreement o n Custom s 
Valuation, Anne x I: 
General Not e 

Five other standards 

How shoul d Custom s determin e dutiabl e valu e whe n i t decide s t o rejec t th e 
transaction valu e declare d b y the importer ? I n orde r t o protec t th e interest s o f 
importers an d t o ensure tha t th e value i n such case s is determined o n a  fair an d 
neutral basis , the Agreement limit s the discretion availabl e to Customs t o usin g 
the fiv e standard s i t lay s down . Th e Agreemen t furthe r insist s tha t thes e 
standards shoul d b e used i n the sequenc e i n which the y appea r i n the text , an d 
only if Customs find s tha t th e firs t standar d canno t be used should the value b e 
determined o n th e basi s o f th e succeedin g standards . 

The standards , presente d i n th e sequenc e i n whic h the y ar e t o b e used , ar e 
discussed below . 

Agreement o n Custom s 
Valuation, Articl e 2 

The transaction value  of  identical goods 
Where valu e canno t b e determine d o n th e basi s o f th e transactio n value , i t 
should b e establishe d b y usin g a n alread y determine d transactio n valu e fo r 
identical goods . 

Agreement o n Custom s 
Valuation, Articl e 3 

The transaction value  of  similar goods 
Where i t i s not possibl e t o determin e value o n th e basi s o f the abov e method , i t 
should b e determine d o n th e basi s o f the transactio n valu e o f simila r goods . 
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Under bot h thes e methods , th e transaction s selecte d mus t relat e t o importe d 
goods tha t wer e sol d fo r expor t t o th e countr y o f importation an d a t abou t th e 
same tim e a s the good s bein g exported . 

Box 1 2 describes the rules to be followed i n determining whether the goods tha t 
are use d fo r determinin g dutiabl e valu e ar e identica l o r simila r t o importe d 
goods. 

Box 12 
Rules for  determining  whether  goods  are  identical  or  similar 
(Agreement on Customs Valuation,  Article 15:2) 

Whether the  goods  are identical or similar to those in the transaction to  he valued is 
determined by taking into account the characteristics described below. 

Goods are  identical  if  they: 
Are the  same in all respects 
including physical characteristics, 
quality and  reputation. 

Goods are  similar  if  they: 
Closely resemble the goods being valued in 
terms of components, materials and 
characteristics; 

Are capable  of performing the same 
functions and  are  commercially 
interchangeable with the  goods being 
valued. 

In addition,  in order to be treated as identical or similar, the goods  must  have been 
produced: 

- in  the  same country 
- and  by  the  same producer 

as the  goods  being valued. 

Where, however, import  transactions involving  identical or similar goods produced by 
the same producer in the country of production of  the goods  being valued do not exist, 
goods produced by a  different producer in the  same country must be taken into account. 

Agreement o n Custom s 
Valuation, Articl e 5 

Agreement o n Custom s 
Valuation, Articl e 6 

Agreement o n Custom s 
Valuation, Articl e 7 

Deductive value 
The nex t tw o method s ar e th e deductiv e metho d an d th e compute d valu e 
method. 

Deductive valu e i s determine d o n th e basi s o f th e uni t sale s pric e i n th e 
domestic marke t o f th e importe d good s bein g valued o r o f identica l o r simila r 
goods afte r makin g deductions fo r suc h elements a s profits, custom s dutie s an d 
taxes, transpor t an d insurance , an d othe r expense s incurre d i n th e countr y o f 
importation. 

Computed value 

The computed value is determined b y adding to the cost of producing the good s 
being valued "a n amoun t fo r profi t an d genera l expense s equa l t o tha t usuall y 
reflected i n sale s o f good s o f th e sam e clas s o r kin d a s th e good s bein g value d 
which ar e mad e b y producer s i n th e countr y o f exportatio n fo r expor t t o th e 
country o f importation. " 

Fall-back method 

Where custom s valu e canno t b e determine d b y an y o f th e fou r method s 
described above , it can be determined b y using any of the previous methods i n a 
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flexible manner , provide d tha t th e criteri a employed ar e consistent with Articl e 
VII of the General Agreement. The value so fixed shoul d not , however, be base d 
on th e followin g factors , amon g others : 

• Th e pric e o f goods fo r expor t t o a  third countr y market , 

• Minimu m custom s values , 

• Arbitrar y o r fictitiou s values . 

Agreement on Customs A s a general rule , the Agreement visualizes tha t where a  transaction value is no t 
Valuation, Article 6; Note accepted , th e valu e shoul d b e determine d b y usin g the abov e standard s o n th e 
to Article 6 basi s of the informatio n availabl e within th e countr y o f importation. However , 

it recognizes tha t i n orde r t o determin e a  computed value , i t ma y be necessar y 
to examine the costs of producing the goods being valued and other informatio n 
which ha s t o b e obtaine d fro m outsid e th e countr y o f importation . Th e 
Agreement therefor e suggests , i n orde r t o ensur e tha t th e importe r i s no t 
subjected t o unnecessary burdens , that th e compute d valu e standar d shoul d b e 
used onl y whe n buye r an d selle r ar e relate d an d th e produce r i s prepare d t o 
provide t o th e custom s authoritie s i n th e importin g countr y th e necessar y cos t 
data an d facilitie s fo r thei r subsequen t verification . 

Developing countries  and the  Agreement 
Prior t o 1  Januar y 1995 , onl y 1 1 countrie s wer e applyin g th e Agreement' s 
valuation system . When th e Agreement was being negotiated, i t was recognize d 
that th e majorit y o f developing countrie s (whic h base d thei r valuation system s 
on th e Brussel s Definitio n o f Value 7, a  definitio n entirel y differen t fro m tha t 
followed b y the Agreement) woul d nee d som e time t o adop t th e legislativ e an d 
institutional framewor k an d trai n th e official s require d fo r it s implementation . 
The Agreemen t therefor e gav e a  dela y perio d o f fiv e year s t o developin g 
countries which considered tha t a n immediat e chang e to the new system woul d 
be difficul t fo r them . 

A numbe r o f developin g countrie s hav e no w becom e member s o f th e 
Agreement. However , abou t 5 0 countrie s (includin g some LDCs) hav e invoke d 
the provision s o n th e dela y period . Thi s perio d wil l expir e fo r al l countrie s b y 
early o r mi d 2000 . I n orde r t o facilitat e adoptio n o f th e syste m b y th e targe t 
date, th e W T O an d W C O Secretariat s hav e steppe d u p thei r technica l 
assistance i n trainin g official s i n th e method s o f th e Agreement . 

A reques t t o exten d th e dela y perio d o f fiv e year s ma y b e mad e t o th e 
Committee o n Custom s Valuation , whic h ha s bee n establishe d unde r th e 
Agreement. Th e developin g countr y makin g the reques t mus t demonstrat e th e 
difficulties i t i s encounterin g i n adoptin g th e system . An y extensio n mus t b e 
approved b y th e Committee . 

Business implications 

The basi c ai m o f th e Agreement i s to protec t th e interest s o f hones t trader s b y 
requiring tha t Custom s shoul d accep t fo r determinin g dutiabl e valu e th e pric e 
actually pai d b y th e importe r i n a  particula r transaction . Thi s applie s t o bot h 
arms-length an d related-part y transactions . The Agreement recognize s tha t th e 
prices obtaine d b y differen t importer s fo r th e sam e product s ma y vary . Th e 
mere fac t tha t th e pric e obtaine d b y a  particular importe r i s lower tha n tha t a t 
which othe r importer s hav e importe d th e produc t canno t b e use d a s a  groun d 

7 A  syste m develope d b y th e Custom s Co-operatio n Council , no w th e Worl d Custom s 
Organization (WCO) . 

Agreement o n Customs 
Valuation, Article 20: 1 
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for rejectin g th e transactio n value . Custom s ca n rejec t th e transactio n valu e i n 
such situation s onl y i f i t ha s reason s t o doub t th e trut h o r accurac y o f th e 
declared price of the imported goods . Even in such cases, it has to give importer s 
an opportunit y t o justif y thei r pric e an d i f this justificatio n i s not accepted , t o 
give the m i n writin g th e reason s fo r rejectin g th e transactio n valu e an d fo r 
determining th e dutiabl e valu e b y usin g othe r methods . Furthermore , b y 
providing importer s th e righ t t o b e consulte d throughou t al l stage s o f th e 
determination o f value , the Agreemen t ensure s tha t th e discretio n availabl e t o 
Customs fo r scrutinizin g declare d valu e i s used objectively . 

In additio n t o th e righ t o f importer s t o b e consulte d a t al l stage s o f th e 
determination o f dutiable value, the Agreement require s national legislatio n o n 
the valuatio n o f goods t o provid e th e followin g right s t o importers : 

• Th e righ t to withdraw imported goods from Customs , when there i s likely to 
be a  dela y i n th e determinatio n o f custom s value , provide d the y leav e a 

Agreement on Customs sufficien t guarante e i n the for m o f a  surety o r deposi t t o cove r the paymen t 
Valuation, Article 13 o f custom s dutie s fo r whic h good s ma y b e liable . 

Agreement on Customs •  Th e righ t t o expec t tha t an y informatio n o f a  confidentia l natur e tha t i s 
Valuation, Article 10 mad e availabl e t o Custom s shal l b e treate d a s confidential . 

Agreement on Customs •  Th e righ t t o appeal , without fea r o f penalty, t o a n independen t bod y withi n 
Valuation, Article 11 th e custom s administratio n an d t o a  judicia l authorit y agains t decision s 

taken b y Customs . 



CHAPTER 4 

Preshipment inspection 

Summary 

Since about the second half of the twentieth century importers have used the services of 
independent inspection companies to certify the quality and quantity of products they 
want to  import.  These  inspections,  which  are conducted  in most  cases  prior to 
shipment and in the country of exportation, assure the importer that the goods conform 
to the technical specifications and the quality standards laid down in the contract and 
that the quantities exported are accurate. The  services of such inspection companies are 
utilized not only by private business firms, but also by State-owned enterprises and 
government departments.  In fact, the  regulations in  many  countries  require  goods 
procured by  government departments  to be inspected and  certified  for quality  and 
quantity by independent and competent inspection companies. 

Since the mid-1960s, the  governments of  some developing  countries have  also been 
using the services of  preshipment inspection (PSI)  companies  to  inspect goods to  be 
imported and to verify their prices, prior  to shipment and in the exporting countries. 
Their basic purpose in doing so is to bring under control the under- or over-invoicing of 
imported goods and other unfair or improper practices. Today,  over 30 countries  in 
Africa, Asia and  Latin America use these services: 

• To  carry out physical inspection of the goods to be imported in order to ensure that 
they conform to  the terms of the contract; 

• To  verify their prices; and 

• To  ensure  that  they  are  classified  by the  exporter  under the  correct  tariff 
classification of  the importing country. 

The physical inspection of goods is  an integral part of the procedures adopted by PSI 
companies to ensure that the prices indicated by the exporter in the invoice reflect the 
true value of the goods and that there is no under- or over-invoicing. Such  inspections 
assure importers that the goods they have ordered meet contractual specifications and 
quality standards, thereby reducing possibilities for dispute  after the goods arrive at 
destination. These  inspections also prevent the import of products that are considered 
harmful to health and therefore cannot be sold (e.g. banned chemicals and pharmaceu-
tical products, substandard  food products) in  the exporting countries. 

In most  PSI-using countries, physical  inspection and  price verification of  almost all 
goods prior to exportation is obligatory for imports  to be permitted. In one country, the 
system is  voluntary and importers using PSI services  are entitled to have their goods 
cleared through  Customs  without further scrutiny  of the value recommended by the 
companies concerned. 

Almost all PSI-using countries exempt goods valued below a specified threshold from 
preshipment inspection. 
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Objectives for using PSI services 

Contracts fo r mandatory preshipment inspections can be grouped into two broad 
categories accordin g t o th e purpos e fo r whic h th e service s o f PS I companie s ar e 
employed. I n th e terminolog y use d b y PS I companies , thes e ar e foreign exchange 
contracts (forex) and customs  contracts. The firs t i s usuall y employe d t o designat e 
contracts whose basic objective (an d that of the government requiring them) i s to 
prevent th e flight  o f capita l throug h over-invoicing . Th e secon d i s use d fo r 
contracts undertake n whe n th e governments ' mai n ai m i s to preven t slippag e o f 
customs revenu e a s a  resul t o f undervaluatio n o r deliberat e misclassificatio n b y 
traders o f goods t o b e importe d unde r low-dut y headings . 

Until abou t a  fe w year s ago , th e predominan t governmen t objectiv e wa s t o 
prevent th e overvaluatio n o f imports . Trader s ten d t o overvalu e import s whe n 
the impor t trad e an d foreig n exchang e transaction s ar e subjec t t o restrictions . 
As a result of the step s which developing countries have taken to liberalize thei r 
trade and foreign exchang e regimes, traders do not generally have at present an y 
incentive t o overvalu e importe d goods . Th e resul t ha s bee n that , a s bo x 1 3 
shows, the majorit y o f the PS I contract s ar e now customs contracts ; their mai n 
aim i s to detec t th e undervaluatio n o f imported goods , with a  view to ensurin g 
that revenu e du e i s full y collecte d an d t o controllin g customs-relate d 
corruption. 

While PSI services are mainly used for the preshipment inspectio n o f imports, a 
few government s als o utiliz e the m t o contro l th e fligh t o f capita l throug h th e 
undervaluation o f exports . 

There ar e currentl y fiv e PS I companie s providin g preshipmen t inspectio n 
services on a  worldwide or a regional basis. The largest among them i s the Sociét é 
générale d e surveillanc e (SGS ) o f Geneva . I t ha s ove r 13 0 affiliate d companies , 
with a  presence in more than 14 0 countries an d a  staff o f over 30,000. The othe r 
four companie s ar e BIVA C Internationa l o f Paris , COTECN A o f Geneva , 
Inchape Testing Services International (ITSI ) o f London, and the Inspectorate of 
the Unite d States . The y ar e al l member s o f th e Preshipmen t Inspectio n 
Committee o f the Internationa l Federatio n o f Inspection Agencies (IFIA) . There 
are indication s tha t othe r companie s providin g eithe r th e sam e o r mor e o r les s 
similar service s may ente r th e marke t i n th e nea r future . 

Background to the negotiations on the PSI Agreement 

The extensio n o f PSI service s to th e mandator y verification o f the price s agree d 
between importe r an d exporte r wa s viewe d wit h concer n b y busines s an d 
industry, especiall y in some developed countries . They were particularly worrie d 
by th e fac t tha t the y wer e aske d t o revis e thei r price s downwar d whe n th e PS I 
companies foun d contractua l price s t o b e overvalued . The y argue d tha t th e 
criteria used by PSI companies fo r price comparison was not always known to the 
exporters. Th e lac k o f transparenc y no t onl y create d uncertaint y abou t th e 
acceptability o f price s negotiate d wit h buyer s bu t als o pu t exporter s i n a 
disadvantageous position , a s ther e wer e n o procedure s fo r appealin g t o 
independent bodie s agains t th e decision s o f PS I companies . Th e delay s i n 
carrying ou t physica l inspection s an d pric e verifications als o delaye d shipment , 
adding t o th e exporters ' costs . 

The Agreement o n Preshipmen t Inspection , negotiate d i n the Uruguay Round , 
attempts t o strik e a  balanc e betwee n th e concern s expresse d b y exportin g 
enterprises i n develope d countrie s an d th e nee d t o safeguar d th e essentia l 
interests o f developin g countrie s tha t conside r PS I service s useful . I t clarifie s 

Agreement on PSI, 
Article 1 
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Box 13 
Countries/areas using PSI services 
Country/area 
Argentina 
Bangladesh 
Benin 
Bolivia 
Burkina Faso 
Burundi 
Cameroon 
Central African 
Colombia 
Comoros 
Côte d'Ivoire 

Republic 

Democratic Republic  of  the Congo 
Ecuador 
Ghana 
Guinea 
Iran, Islamic  Republic  of 
Kenya 
Liberia 
Madagascar 
Malawi 
Mali 
Mauritania 
Mexico 
Mozambique 
Niger 
Nigeria 
Paraguay 
Peru 
Philippines 
Rwanda 
Senegal 
Sierra Leone 
Togo 
Uganda 
United Republic  of  Tanzania 
Uzbekistan 
Zanzibar 

Type of  PSI contract 
Customs 
Customs 
Customs/Forex 
Forex 
Customs/Forex 
Forex 
Customs/Forex 
Customs/Forex 
Customs 
Customs/Forex 
Customs 
Customs 
Customs 
Customs/Forex 
Customs/Forex 
Quality/Quantity 
Customs 
Customs 
Customs/Forex 
Customs/Forex 
Customs 
Customs/Forex 
Customs 
Customs/Forex 
Customs/Forex 
Customs/Forex 
Customs 
Customs 
Customs 
Customs/Forex 
Customs/Forex 
Customs/Forex 
Customs 
Customs 
Customs/Forex 
Forex 
Forex 

that it s provisions appl y only to preshipment activitie s carrie d ou t i n exportin g 
countries tha t ar e "contracte d o r mandate d b y th e government" . Th e ter m 
'preshipment inspection ' i s defined a s "al l activitie s relatin g t o th e verificatio n 
of th e quality , th e quantity , th e price , includin g currenc y exchang e rat e an d 
financial term s and/o r th e custom s classificatio n o f goods t o b e exported" . 

Main provisions of the Agreement 

Agreement on PSI, Th e Agreement furthe r recognize s t ha t a  n u m b er o f developing countrie s us e PSI 
Preamble services , and allows thei r us e "fo r as long as and in so far as" they are "necessary to 

verify th e quality , quant i t y o r pric e o f impor te d goods" . T h e basi c ai m of the 
Agreement i s to lay down a  set of principles an d rules whic h countrie s usin g PSI 
services an d exportin g countrie s hav e t o follo w i n orde r t o ensur e t ha t thei r 
activities d o not cause barrier s t o t rade . 



Chapter 4  - Preshipment inspection 75 

Obligations of PSI-using countries 

The obligation s whic h th e Agreement impose s o n countries usin g PS I services 
aim a t ensurin g th e reductio n o r eliminatio n o f th e practica l problem s 
encountered b y exporters as a result of delays by PSI companies i n carrying out 
physical inspection s an d pric e verifications , th e lac k o f transparenc y i n th e 
procedures the y follow , an d th e treatmen t o f confidentia l information . 
Towards thi s end , the Agreement contain s provision s covering , inter  alia: 

• Extensio n o f MFN and national treatment , 

• Protectio n o f confidential busines s information , 

• Avoidanc e o f unreasonable delays , and 

• Th e use of specific guideline s fo r conducting pric e verification . 

Box 1 4 describe s th e mai n feature s o f th e obligation s whic h th e Agreemen t 
imposes o n PSI-using countries . 

Box 14 
Main obligations  of PSI-using countries 
Non-discrimination. Procedures  and criteria should be applied on an equal basis to 
all exporters.  There  should be uniform performance of  inspection by  all inspectors. 
[Agreement on Preshipment Inspection, Article 2.1] 
National treatment.  Countries  using  PSI services  should  not  apply  national 
regulations in a manner that will result in less favourable treatment of the goods being 
inspected in  comparison to  the like domestic product.  [Agreement on Preshipment 
Inspection, Article 2.2] 
Inspection site.  Physical inspection should be carried out in the exporting country and, 
only if this is not feasible, in the country of manufacture. [Agreement  on Preshipment 
Inspection, Article 2.3] 
Standards. Quality  and  quantity inspections  should be conducted according to the 
standards agreed  between buyer and  seller  or, in  their  absence,  international 
standards. [Agreement on Preshipment Inspection, Article 2.4] 
Transparency. Transparency  should  be  ensured  by  providing  exporters  with 
information, inter  alia, on the laws and regulations of user countries on PSI activities, 
and the  procedures and  criteria  used for inspection.  [Agreement  on Preshipment 
Inspection, Article 2.5 to  2.8] 
Protection of  confidential information.  Confidential  information should  not be 
divulged to third parties. [Agreement on Preshipment Inspection, Article 2.5 to 2.13] 
Delays. Unreasonable  delays should  be  avoided.  [Agreement  on Preshipment 
Inspection, Article 2.15 to  19] 

Price verification.  See  box 15. 

Guidelines for conducting price verification 

The Agreemen t stipulate s tha t i n order t o determine whethe r th e export pric e 
reflects th e correct value of the goods, PSI companies coul d compar e thi s pric e 
with th e prices o f identica l o r simila r good s offere d fo r expor t fro m th e sam e 
country o f exportatio n 

- t o the country o f importation, o r 

- t o other markets . 

However, where fo r price compariso n purpose s the prices charged fo r export to 
countries othe r tha n th e countr y o f importatio n ar e used, th e economi c an d 
other factor s tha t influenc e th e prices charge d t o different countrie s shoul d be 
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taken int o account . I n othe r words , th e rule s recogniz e tha t firm s ofte n charg e 
varying price s fo r differen t markets , takin g int o accoun t deman d an d growt h 
potential a s well a s factors suc h a s per capit a incom e an d standard s o f living i n 
these markets . An exportin g fir m ma y thu s charg e highe r price s fo r it s export s 
of, say , shirt s t o Europ e tha n i t doe s fo r export s t o Africa . Th e Agreemen t 
stipulates tha t whe n third-countr y price s ar e use d fo r price-compariso n 
purposes, th e factor s responsibl e fo r variation s i n th e price s charge d t o 
importers i n differen t countrie s shoul d b e take n int o accoun t an d PS I 
companies shoul d no t "arbitraril y impos e th e lowes t price upon th e shipment" . 
In addition , i t state s tha t PS I companie s shoul d mak e appropriat e allowance s 
for certai n "applicabl e adjustin g factors " i n regar d t o th e expor t pric e o f th e 
goods being inspected an d the price s of identical o r similar goods being used fo r 
price comparison . (See  box 1 5 fo r details. ) 

Box 15 
Agreement on  Preshipment  Inspection:  Provisions  on  price 
verification 
(the text of Article 2:20) 
User Members shall ensure that,  in  order to prevent over- and  under-invoicing  and 

fraud, preshipment  inspection  entities conduct  price verification according to  the 
following guidelines: 

(a) preshipment  inspection  entities shall  only  reject  a contract  price agreed 
between an exporter and an importer if they can demonstrate that their findings of 
an unsatisfactory  price are based on a verification process which is  in conformity 
with the criteria set  out in subparagraphs (b)  through (e); 
(b) the  preshipment  inspection  entity  shall  base  its  price  comparison for the 
verification of  the export price on the price(s) of  identical or similar goods offered 

for export  from the  same country of exportation at or about the same time, under 
competitive and comparable  conditions  of sale,  in  conformity  with customary 
commercial practices and net  of  any  applicable  standard discounts.  Such 
comparison shall  be based on the following: 

(i) only  prices providing a valid  basis of comparison shall  be used, taking 
into account  the  relevant  economic  factors pertaining  to  the  country  of 
importation and a country or countries used for price  comparison; 
(ii) the  preshipment inspection entity  shall  not rely upon the price of goods 
offered for export  to different countries of importation to arbitrarily impose the 
lowest price upon the shipment; 
(iii) the  preshipment inspection entity  shall  take  into  account  the specific 
elements listed in subparagraph (c); 
(iv) at  any  stage  in  the process described above, the  preshipment inspection 
entity shall provide the exporter with an opportunity to explain the  price; 

(c) when  conducting price verification, preshipment inspection entities shall make 
appropriate allowances for the  terms of the sales contract and generally applicable 
adjusting factors pertaining to the transaction; these  factors shall include but not 
be limited to the commercial level and quantity  of  the sale, delivery periods and 
conditions, price  escalation clauses,  quality  specifications, special  design features, 
special shipping  or  packing  specifications,  order size,  spot  sales,  seasonal 
influences, licence  or other intellectual property fees, and services rendered as part 
of the contract if these are not customarily invoiced separately;  they  shall also 
include certain elements relating  to the exporter's price,  such  as the  contractual 
relationship between the  exporter and importer; 

76 
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(d) the  verification of transportation charges shall relate only to the agreed price of 
the mode  of transport  in  the  country  of  exportation as  indicated  in the  sales 
contract; 
(e) the  following shall not he used for price  verification purposes: 

(i) the  selling price in the country of importation of goods produced in such 
country; 
(ii) the  price of goods for export  from a  country  other than the  country of 
exportation; 
(iii) the  cost of production; 
(iv) arbitrary  or fictitious pnces or values. 

Differing rules on the verification of prices in the Agreement on PSI and 
on the valuation of goods in the Agreement on Customs Valuation 

The main differences in the provisions of the two Agreements 

Since one of the main aim s of governments i n using PSI services is to prevent th e 
loss of customs revenue from undervaluatio n o f goods, the question arise s of how 
Customs shoul d us e th e price s recommende d b y PS I companie s i n determinin g 
value fo r custom s purposes . Th e issu e i s of importanc e sinc e unde r th e Brussel s 
Definition o f Value , th e syste m curren t i n al l PSI-usin g countries , custom s 
authorities hav e considerabl e flexibility  t o us e th e price s recommende d b y th e 
PSI companie s i n determinin g custom s value . However , thes e countrie s ar e 
obliged to change to the system prescribed by the Agreement on Customs Valua -
tion when th e dela y period availabl e t o developin g countrie s fo r it s implementa -
tion expire s o n 1  January 2000 . 

The stricte r discipline s whic h th e Agreemen t o n Custom s Valuatio n impose s 
considerably restrain s th e right s o f Custom s t o us e the pric e recommendation s 
of PS I companies . Moreover , th e Agreemen t prohibit s countrie s fro m usin g 
prices charge d b y th e sam e exporter s t o thei r thir d market s a s a  basi s fo r 
valuation. B y contrast, th e PS I Agreement permit s the m t o use such prices but , 
as noted earlier , lays down certain guidelines which they must take into accoun t 
in recommendin g prices . (See  box 15. ) Takin g thi s situatio n int o account , th e 
Agreement o n Custom s Valuatio n clarifie s th e rol e o f Custom s b y statin g tha t 
the obligation s o f use r membe r countrie s "wit h respec t t o th e service s o f 
preshipment inspectio n entitie s (i n connection with customs valuation) shal l be 
the obligation s whic h the y hav e accepted " unde r th e Agreemen t o n Custom s 
Valuation. 

Practical implications of the differences 

The ai m o f the abov e clarificatio n i s to ensur e tha t custom s administration s i n 
countries havin g recours e t o PS I service s use the price s recommended b y the m 
only as test values o r advisory opinion s when checldn g the trut h o r accuracy of 
the importer' s declare d value . Custom s coul d us e suc h recommende d price s a s 
test values even when th e recommended price s are arrived a t on the basis of th e 
prices charge d b y exporter s t o third-countr y markets . 

Customs howeve r canno t automaticall y determin e dutiabl e valu e fo r levyin g 
customs dutie s o n th e basi s o f price s recommende d b y a  PS I company . A n 
examination ha s t o b e carrie d ou t i n eac h case . I f o n th e basi s o f th e 
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examination an d a  compariso n o f th e pric e declare d b y th e importe r an d th e 
one recommende d b y th e PS I company , i t find s tha t th e latte r reflect s th e 
correct pric e an d th e importe r doe s no t contes t it , the value ca n b e determine d 
on the basi s o f that price . In al l such cases , it will be necessary to ensur e tha t i n 
arriving a t th e recommende d price , the PS I compan y ha s followe d th e rule s o n 
adjustments fo r variou s element s (e.g . buyin g commission s an d sol e agenc y 
commissions) lai d dow n b y the Agreement o n Custom s Valuation . 

There wil l alway s b e a  fe w importer s wh o wil l contes t th e PSI-recommende d 
prices tha t ar e acceptabl e t o Customs , an d maintai n tha t th e price s the y hav e 
declared reflec t th e tru e valu e o f goods . Suc h importer s hav e a  righ t t o expec t 
Customs t o giv e the m th e opportunit y t o produc e documentar y an d othe r 
evidence t o justif y thei r declare d price . If , afte r examinin g th e evidence , 
Customs stil l maintain s tha t th e pric e declare d b y the importe r involve s eithe r 
under- o r over-valuation , i t canno t unde r th e provision s o f th e Agreemen t o n 
Customs Valuatio n determin e valu e o n th e basi s o f th e PSI-recommende d 
price.8 I t wil l hav e t o determin e i t b y usin g th e method s lai d dow n i n th e 
Agreement fo r th e determinatio n o f value when th e transactio n valu e declare d 
by th e importe r i s no t acceptable . Thes e methods , inter  alia,  provid e fo r th e 
determination o f th e valu e o f importe d good s o n th e basi s o f th e valu e 
determined i n earlie r transaction s involvin g identica l o r simila r goods . Whe n 
the valu e canno t b e determine d unde r thes e methods , i t ha s t o b e determine d 
on th e basi s o f pric e o f th e importe d good s i n th e domesti c marke t o f th e 
importing countr y (deductiv e value ) o r o n th e basi s o f cos t o f productio n 
(computed value) . 

Obligations of exporting countries 

So far the discussion has centred on the obligation which the Agreement o n PS I 
imposes o n countrie s usin g PS I service s wit h a  view to ensurin g tha t practice s 
followed an d action s take n b y PS I companie s d o no t caus e barrier s t o trade . 
The Agreemen t als o impose s certai n obligation s o n countrie s whic h expor t t o 
PSI-using countries . Thes e ar e designate d i n th e Agreemen t a s 'exportin g 
countries'. Th e mai n obligation s whic h th e Agreemen t impose s o n thes e 
countries ar e summarize d below : 

• Non-discrimination.  Law s an d regulation s tha t ma y hav e bee n adopte d t o 
govern th e operatio n o f PS I service s shoul d b e applie d o n a 
non-discriminatory basis . 

• Transparency.  All suc h law s an d regulation s shoul d b e published . 

As noted earlier , the Agreement visualizes the use of preshipment inspectio n b y 
developing countries onl y on the shor t term. Fo r the long term, the objectiv e o f 
these countrie s shoul d b e to reduce relianc e o n th e use of PSI service s to detec t 
customs malpractices and fraud b y gradually developing the technical capacitie s 
of their customs administrations t o deal with suc h practices. To assist PSI-usin g 
countries i n buildin g u p suc h capacities , th e Agreemen t call s o n exportin g 
countries t o provid e the m wit h technica l assistance , wit h a  vie w t o graduall y 
reducing thei r relianc e o n PS I service s fo r verifyin g prices . 

Agreement on PSI, 
Article 3: 1 

Agreement on PSI, 
Article 3: 2 

Agreement on PSI, 
Article 3:3 . 

8 Thi s applie s eve n whe n th e PS I compan y ha s arrive d a t th e pric e b y adherin g t o th e rule s o f 
the Agreement o n Custom s Valuation . 
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Consideration of complaints and settlement of disputes 

Agreement on PSI, On e o f the majo r criticism s mad e b y exporters o f PSI activitie s was the absenc e 
Article 2:21; Article 4 o f an institutiona l mechanis m fo r considering complaints o n arbitrary o r wrong 

decisions. T o facilitat e th e consideratio n o f suc h grievances , th e Agreemen t 
establishes a  three-tie r mechanism . 

First, th e Agreemen t call s o n PS I entitie s t o designat e official s t o who m 
exporters ca n appea l agains t th e decision s o f PS I entities . 

Second, i t establishe s a n independen t revie w entit y (IE ) t o whic h bot h 
exporters an d PS I entitie s ca n submi t grievances . The I E i s constituted jointl y 
by WTO, th e Internationa l Chambe r o f Commerce (ICC , which represent s th e 
interests o f exporters), and th e Internationa l Federatio n o f Inspection Agencie s 
(IFIA, which represents the interests of PSI companies). W TO i s responsible fo r 
the administratio n o f the IE . 

Third, th e Agreemen t recognize s th e righ t o f th e government s o f countrie s 
using PS I service s an d o f th e exportin g countrie s t o invok e WT O disput e 
settlement procedures , i f they conside r tha t th e rule s o f the Agreement ar e no t 
being adhere d to . 

A complain t ca n b e submitte d t o th e I E by a n exportin g enterpris e o r by a  PS I 
company. Onc e a  complain t i s filed , th e I E i s expecte d t o appoint , wit h th e 
agreement o f th e partie s t o th e complaint , eithe r a  singl e trad e exper t o r a 
three-member panel . Wher e a  pane l i s constituted , on e membe r i s nominate d 
by ICC, the second by IFIA and the third, who should be a trade expert and who 
will ac t a s chairman, b y the I E itself . The pane l i s required t o mak e a  decision , 
by a  majorit y vote , withi n eigh t workin g day s fro m th e filin g o f th e dispute . 
Both partie s t o th e disput e ar e require d t o mak e financia l deposit s t o cove r 
expenditures incurre d b y th e panel . 

These procedure s have , however, no t been s o far invoke d eithe r by exporters o r 
by PS I companies . 

Review of the provisions of the Agreement 

Agreement on PSI , Recommendation s adopted to clarify the rules of the Agreement 
Article 6 

The Agreement provides that it s provisions should be reviewed at the end of the 
second year of its operation. To carry out such a  review the Genera l Counci l ha s 
appointed a  Working Part y o n Preshipmen t Inspection . 

The wor k don e b y th e Part y ha s resulte d i n th e adoptio n o f recommendation s 
clarifying an d improvin g th e provision s i n th e Agreement . Thes e ar e se t ou t 
below.9 

• Responsibility  for  determining  dutiable  value  should  rest  with  Customs.  Pric e 
verification b y PS I entitie s fo r custom s purpose s shoul d b e limite d t o 
providing technica l advic e t o facilitat e th e determinatio n o f custom s valu e 
by th e use r Member . I n thi s regard , th e ultimat e responsibilit y fo r custom s 
valuation an d revenu e collectio n shoul d res t wit h use r Members . Al l 
activities o f PS I entitie s shoul d b e monitore d b y user Member s wh o shoul d 
be encourage d t o reflec t thi s i n nationa l legislatio n o r administrativ e 
regulations. 

9 Source : "Repor t o f th e Workin g Part y o n Preshipmen t Inspectio n t o th e Genera l Council" , 
2 Decembe r 199 7 (WT O documen t G/L7214) . 
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• Making  publicly  available  price verification criteria. A  use r Membe r shoul d b e 
required to : 

- Mak e publicl y availabl e a  single se t o f price verification criteria , an d 

- Infor m exporter s an d importer s o f the applicabl e valuation methodology . 

The pric e verificatio n criteri a shoul d includ e th e custom s valuatio n 
methodology, a s specifie d i n use r Members ' nationa l legislatio n o r 
administrative regulations , use d whe n providin g technica l advic e o n custom s 
valuation. I n this regard , user Members shoul d encourag e PS I entities to utiliz e 
electronic mean s fo r purpose s o f providin g th e require d informatio n t o 
exporters an d importers . 

User Member s shoul d ensur e tha t request s fo r informatio n d o no t g o beyon d 
that require d b y th e provision s o f th e Agreemen t o n Preshipmen t Inspection . 
Reciprocally, exporte r members shoul d infor m use r Members when the y becom e 
aware tha t th e PS I entities ' request s fo r informatio n g o beyond thes e Articles . 

• Site  for  inspection.  Use r Member s shoul d ensur e tha t PS I entitie s ar e 
encouraged t o establis h loca l foca l point s i n countrie s wher e the y d o no t 
have physical , on-sit e representation . 

• Use  of electronic means  of  communication. The establishmen t o f We b site s b y 
IFIA and b y PS I entitie s with on-lin e service s would enhanc e th e efficienc y 
of PS I operation s i n suc h area s a s procedures , methods , inspectio n criteria , 
responses t o enquiries , an d disseminatio n o f othe r usable , essentia l 
information b y importer s an d exporters . I n additio n t o providin g har d 
copies, PSI entitie s shoul d b e encouraged t o communicat e Clea n Report s o f 
Findings (CRFs ) t o importer s an d exporter s throug h electroni c means . 

• Avoidance  of delays. User Members shoul d ensure that PS I entities issue CRF s 
to importer s an d exporter s immediatel y o n receip t o f th e fina l document s 
and completio n o f inspection . I n n o cas e shoul d th e issu e o f a  CR F excee d 
five working days afte r a n inspection . I f a  CRF has no t been issued , the use r 
Member shoul d ensur e tha t th e PS I entit y put s ou t a  detaile d writte n 
explanation specifyin g th e reason s fo r non-issuance . 

• Protection  of  confidential  information.  Use r Member s shoul d ensur e tha t 
contracts wit h PS I entitie s o r nationa l implementin g legislatio n o r 
administrative regulation s specif y procedure s t o b e undertake n b y suc h 
entities t o limi t th e confidentia l busines s informatio n the y see k fro m 
exporters t o tha t provide d fo r unde r th e Agreemen t an d t o ensur e tha t an y 
such informatio n obtaine d b y PSI entitie s i s not use d fo r an y other purpos e 
than PS I activitie s fo r th e use r Members . An y breac h o f th e rul e o f 
confidentiality b y the PSI entity is an action that may be brought agains t th e 
PSI entit y i n th e appropriat e judicia l o r administrativ e foru m o f th e use r 
Member. 

• Fee  structures. User Member s shoul d ensur e tha t contract s wit h PS I entitie s 
or nationa l implementin g legislatio n o r administrativ e regulation s provid e 
for fe e structure s tha t d o no t creat e incentive s fo r potentia l conflict s o f 
interest i n an y wa y tha t ma y b e inconsisten t wit h th e objective s o f th e 
Agreement. Additionally , contract s wit h PS I entitie s o r nationa l 
implementing legislatio n o r administrativ e regulation s shoul d specif y tha t 
PSI entitie s shoul d no t inspec t transaction s involvin g product s i n whic h a 
PSI entit y o r it s relate d compan y ma y hav e a  commercia l interest . 

• Consideration  of complaints from exporters.  Member s shoul d ensur e tha t th e PS I 
entity, whe n respondin g t o a  disput e o n pric e verification , provide s a 
detailed writte n explanatio n withi n 1 0 day s o f receip t o f th e complaint , 
setting fort h th e basi s o f it s opinio n o f valu e b y referenc e t o th e specifi c 
applicable element s o f th e pric e verification criteria . 
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• Use  of a model contract. Members mus t ensure that contracts ar e in conformit y 
with th e provision s o f th e PS I Agreemen t an d ar e encourage d t o conside r 
following whereve r possibl e th e mode l contrac t tha t ha s bee n develope d b y 
the Workin g Party . 

• Selectivity  and  risk  assessment.  Member s shoul d examin e incorporatin g th e 
principles o f selectivit y an d ris k assessmen t i n thei r contracts . 

• PSI  auditing.  Member s considerin g havin g thei r PS I programme s audite d 
should be guided by the principles that have been developed by the Workin g 
Party o r ensure that , when alternativ e criteri a ar e used, the principle s o f th e 
PSI Agreement ar e respected . 

• Technical  assistance.  Develope d countrie s mus t ensur e tha t developin g 
countries receiv e th e necessar y technica l assistanc e fo r domesti c capacit y 
building i n orde r tha t th e transitio n fro m PS I ca n b e made . 

Future monitoring 

Future monitorin g o f the Agreement o n PS I will be undertaken initiall y by th e 
Committee o n Customs Valuation, where PSI will be a standing agenda item . 

Business implications 

It i s importan t t o not e tha t th e Agreemen t provide s tha t countrie s usin g th e 
services o f PS I companie s fo r verificatio n o f price s shoul d d o s o onl y fo r 
temporary period s o f time . Th e long-ter m objectiv e shoul d b e graduall y t o 
reduce thei r dependenc e o n th e us e o f thes e services , b y developin g th e 
capacities o f their custom s official s t o detec t case s of undervaluation an d othe r 
customs malpractices . 

The clarification s o f th e rule s o f th e PS I Agreemen t describe d abov e see k t o 
reduce further , i f no t completel y eliminate , th e difficultie s enterprise s 
experience i n exportin g t o countrie s usin g PS I services . I n addition , th e 
Agreement ha s create d a  mechanism fo r th e consideratio n o f complaints . Thi s 
will enabl e exporter s who believ e tha t thei r price s hav e been revise d arbitraril y 
by th e verifyin g inspecto r t o complai n t o a  designate d senio r officia l o f th e 
inspecting compan y and , i f the y ar e no t satisfied , t o brin g th e matte r u p fo r 
consideration b y th e independen t revie w entity , whic h ha s bee n establishe d 
under th e Agreement . 

Governments o f PSI-usin g countrie s benefi t fro m th e increase d custom s 
revenue resultin g from th e detectio n o f undervaluation an d fro m th e declin e i n 
the flight  o f capital through overvaluation . The employment o f PSI services also 
brings indirec t benefit s t o business enterprises . First , i t speeds up th e clearanc e 
of goods . Second , th e us e o f PS I service s lower s th e leve l o f customs-relate d 
corruption, thereb y reducin g demand s fo r under-the-tabl e payment s fo r 
imported good s t o b e cleared . A s ha s bee n said , on e o f th e objective s o f 
governments usin g PS I service s i s t o brin g customs-relate d corruptio n unde r 
control. Third , whe n verifyin g prices , PS I companie s carr y ou t physica l 
inspections o f goods to be imported i n order to ensure tha t the y conform t o th e 
conditions stipulate d i n contracts betwee n importer s an d exporter s i n regard t o 
quality an d quantity . Excep t therefore i n case s o f low-value imports , which ar e 
not inspected , importer s obtai n a n assuranc e tha t th e good s the y wil l receiv e 
will b e i n conformit y wit h th e term s o f thei r contracts . However , a s PS I 
companies ente r int o contract s wit h governments , importer s hav e n o righ t o f 
recourse t o thes e companie s i f the y (th e importers ) ultimatel y fin d tha t th e 
imported good s d o not , i n fact , mee t th e term s o f thei r contracts . 



CHAPTER 5 

Mandatory and voluntary product standards, and 
sanitary and phytosanitary regulations 

Summary 
Countries often  require imported  products  to conform to  the mandatory standards 
they have adopted for the  protection of  the health and safety of their people or for the 
preservation of  their environment. 

The Agreement on Technical Barriers to Trade (TBT) provides  that such mandatory 
product standards should not be so applied by countries as to cause unnecessary obsta-
cles to  international trade. Furthermore, they  should be based on scientific informa-
tion and evidence. 

From the viewpoint of  the Agreement, mandatory  product standards do not create 
unnecessary barriers to  trade if they are based on internationally agreed standards. 
Where for geographical,  climatic  and other  reasons, it  is  not  possible for member 
countries to  base their  mandatory regulations on international regulations, they  are 
obliged to publish these regulations in  draft form to  give producers in  other countries 
an opportunity to comment on them. The Agreement also obliges member countries to 
take such  comments  into consideration  when  the  standards  are  finalized, thus 
ensuring that the  characteristics of  products produced in,  and  exported  by,  other 
countries are taken into adequate account. 

Voluntary standards,  with  which  compliance is  not  mandatory,  may  also  pose 
problems in  international  trade if they  differ widely from country  to country. The 
Code of Good Practice for the  Preparation, Adoption and Application of Standards, 
an integral part of the Agreement on TBT, therefore  urges countries to  use their best 
endeavours to  require national  standardizing bodies to  use the same principles and 
rules in preparing and applying voluntary standards as are laid down for mandatory 
standards. 

Countries also  require the  compliance of  imported agricultural  products with  their 
national sanitary  and  phytosanitary  regulations.  The  primary  aim  of  these 
regulations is to protect human, animal or plant life or health from pests and diseases 
that may  be  brought in by  imported  agricultural products.  The rules  which the 
Agreement on the Application of Sanitary and  Phytosanitary Measures (SPS) lay 
down are similar to those applicable  to  mandatory product standards. There  are, 
however, some  important differences. 

The Agreement on TBT requires  mandatory  product standards to be applied on a 
non-discriminatory basis to  imported  products.  Sanitary  and  phytosanitary 
regulations, particularly  those  which aim at  preventing  animal- or  plant-borne 
diseases from entering a country, can,  however, be related to "the level of prevalence of 
specific diseases or pests" and can be more rigorously applied to imports from countries 
where such diseases or  pests are prevalent. The Agreement on SPS further permits 
countries to  take  measures  to  restrict  imports  on  a  provisional  basis,  as  a 
precautionary step,  where there  is imminent  risk  of the spread of diseases but  the 
"scientific evidence is insufficient". 
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The role of standards 

In general 

Standards permeat e al l busines s activitie s an d eve n th e day-to-da y lif e o f th e 
man o n th e street . The y pla y a n importan t rol e i n th e manufacturin g an d 
service industries an d i n the sal e of their products i n national an d internationa l 
markets. 

One o f th e characteristic s o f moder n manufacturin g i s tha t manufacturin g 
enterprises d o no t themselve s produc e al l the part s an d component s the y need , 
but bu y thes e fro m ancillar y industries , ofte n situate d i n far-of f countries . Th e 
standardization o f part s an d component s give s enterprise s a  wide r choic e o f 
lower-cost supplies . I t als o enable s the m t o maintai n inventorie s a t 
comparatively lo w level s an d give s the m th e flexibility  t o us e substitut e 
components o n th e assembl y line . Standard s thu s hel p industrie s t o cu t cost s 
and improv e productiv e efficiency . 

Standards ar e indispensabl e fo r th e internationa l marketin g o f product s a s the y 
convey consistent an d understandabl e informatio n t o the buyer . A foreign buye r 
who know s th e standar d t o whic h a  produc t i s produced ha s a n insigh t int o it s 
specifications an d i s abl e t o asses s it s quality . Standard s thu s hel p reduc e 
disputes ove r specifications an d th e qualit y of goods (an d services ) exporte d an d 
imported. 

Standards ar e als o use d b y government s t o promot e it s socia l goals . 
Government agencie s a t the national , Stat e and loca l levels lay down thousand s 
of regulator y standard s t o protec t th e healt h an d ensur e th e safet y o f th e 
population, an d t o conserv e th e environment . Suc h regulation s cove r bot h 
product characteristics an d the materials and processes used in producing them . 
Compliance wit h standard s impose d b y governmen t regulation s i s obligatory . 

In practice , th e distinctio n betwee n voluntar y an d mandator y standard s ma y 
often becom e blurred . Fo r instance , fro m th e perspectiv e o f suppliers , 
procurement specification s se t b y majo r manufacturer s ar e mandator y fo r 
doing business , a s ar e governmen t procuremen t standards . 

In promoting trade 

While standard s facilitat e internationa l trad e transaction s b y enablin g foreig n 
buyers t o asses s th e specification s an d th e qualit y o f product s offere d fo r sale , 
they ca n becom e barrier s t o trad e i f they diffe r widel y fro m countr y t o country . 
Buyers are generally reluctant to purchase goods that ar e based on standards tha t 
differ fro m thos e o f thei r ow n countries . Manufacturer s wishin g t o carr y ou t 
manufacturing operation s i n othe r countrie s ma y therefor e hav e t o adjus t thei r 
production processe s t o thos e countries ' specifications . Thi s increase s toolin g 
costs an d prevent s producer s fro m takin g advantag e o f economie s o f scale . 
Likewise, wher e regulator y authoritie s requir e produc t testin g i n th e importin g 
country i n orde r t o ascertai n complianc e wit h tha t country' s healt h o r safet y 
regulations, foreig n supplier s ma y fin d themselve s a t a  disadvantag e i f thei r 
products ar e subjecte d t o stricte r test s o r highe r fee s tha n thos e require d fo r 
domestic products . 

The solutio n t o thes e problem s lie s i n harmonizin g standard s a t th e 
international leve l an d i n developin g guideline s fo r determinin g conformit y t o 
standards. Wor k i n thes e tw o area s i n al l sector s o f industr y an d technolog y i s 
being carrie d ou t b y internationa l standardizatio n organizations . 
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International rules governing standards 

In additio n t o collectin g custom s dutie s o n importe d goods , countrie s requir e 
that suc h good s shoul d confor m t o th e mandator y quality , healt h an d safet y 
standards applicabl e t o lik e product s produce d domestically . Importe d 
agricultural product s hav e t o conform , i n addition , t o th e sanitar y an d 
phytosanitary regulation s adopte d t o preven t the m fro m bringin g int o th e 
importing countr y pest s an d disease s no t prevalen t i n tha t country . 

The number of technical regulations laying down mandatory standards is steadily 
increasing i n mos t countries . Th e tren d i s th e respons e o f governmenta l 
regulatory authoritie s t o growing public demand tha t product s markete d shoul d 
meet minimum qualit y and safety standards , and not have any adverse impact o n 
the healt h o f th e consumin g publi c an d o n th e environment . Th e sam e 
considerations ofte n impe l regulator y authoritie s t o se t an d appl y stricte r 
sanitary an d phytosanitar y regulations . Bo x 1 6 contain s a n illustrativ e lis t o f 
products to which countries apply mandatory safety or health regulations and th e 
agricultural product s subjec t t o sanitar y an d phytosanitar y regulation s i n mos t 
countries. 

Box 16 
Illustrative list  of  import products  subject  to  technical,  sanitary  and 
phytosanitary regulations 
Products subject  to  technical 
regulations 
• Machinery  and equipment 

Boilers 
Electricity-driven construction 

and assembly tools 
Metal and  wood-working 

equipment 
Medical equipment 
Food-processing equipment 

• Consumer  articles 
Pharmaceuticals 
Cosmetics 
Synthetic detergents 
Household electric appliances 
Video and TV  sets 
Cinematographic and 

photographic equipment 

Automobiles 
Toys 
Certain food products 

• Raw  materials  and agricultural 
inputs 

Fertilizers 
Insecticides 
Hazardous chemicals 

Products subject  to  sanitary  and 
phytosanitary measures 

Fresh fruits and  vegetables 
Fruit juices and other food 

preparations 
Meat and  meat products 
Dairy products 
Processed food products 

Though suc h regulation s ar e adopte d b y countrie s t o attai n legitimat e polic y 
objectives, the y coul d i n practic e b e use d t o provid e disguise d protectio n t o 
domestic products . 

International rule s o n th e applicatio n o f mandator y standard s (whic h ar e als o 
called technica l regulations ) ar e containe d i n th e Agreemen t o n Technica l 
Barriers t o Trad e (TBT) . Th e Agreemen t o n th e Applicatio n o f Sanitar y an d 
Phytosanitary Measure s (SPS ) lay s down rule s for applyin g SP S measures . Th e 
basic aim of the detailed rule s and guidelines o f the two Agreements i s to ensur e 
that technical , sanitar y an d phytosanitar y regulation s ar e no t formulate d an d 
applied b y countrie s s o as to creat e unnecessar y obstacle s t o trade . 
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Agreement on Technical Barriers to Trade 

Definitions 

Agreement on TBT, 
Annex 1 

Agreement on TBT, 
Annex 1 

Technical regulations  and  standards 
International rule s applicabl e t o produc t standard s use d i n th e trad e i n good s 
and th e procedure s use d fo r assessin g conformit y wit h suc h standard s ar e 
contained i n th e Agreemen t o n TBT . Th e Agreemen t use s th e ter m 'technica l 
regulation' t o cove r standard s wit h whic h complianc e i s mandatory . Th e ter m 
'standard' i s used t o cove r standard s use d o n a  voluntary basis . 

Both term s cover : 

• Produc t characteristic s includin g thos e relatin g t o quality ; 

• Proces s an d productio n method s (PPMs ) tha t hav e a n effec t o n produc t 
characteristics; 

• Terminolog y an d symbols ; an d 

• Packagin g an d labellin g requirement s a s they appl y t o th e product . 

The rule s o f th e Agreemen t appl y t o proces s an d productio n method s onl y i f 
these method s hav e a n effec t o n th e qualit y o r othe r characteristic s o f th e 
product. Othe r processe s an d productio n method s ar e no t covere d b y th e 
provisions o f th e Agreemen t o n TBT . (See  box 17. ) 

Box 17 
Distinction between  product  standards  and  PPM  standards 

Product standards define product characteristics, or  the product's quality,  design or 
performance. They  need to be distinguished from standards  for process and production 
methods (PPMs, as  they are commonly called) which  specify  norms  relating to how 
goods should he produced. PPM  standards  apply before and during the production 
stage, i.e. before the product is placed on the market. 
The provisions  of the Agreement on TBT  apply  primarily to product standards. They 
do not cover PPM standards,  except when the production  process or method used has 
an effect on product quality. 
Assume that  country  A prohibits  imports of pharmaceuticals from country  B. Its 
grounds are  that  country  B  has  failed  to  meet  its  requirements  for  proper 
manufacturing practices and plant cleanliness,  thereby  affecting product quality. In 
this case the  PPM standard  is  covered by the  TBT Agreement  and country  A can 
justify its  action if it can  establish that its  production and  processing requirements 
have an impact  on product quality. 
Now assume  that country A prohibits  imports of steel on the grounds  that  pollution 
standards at  the  steel plant in  country  B are  much lower  than those  enforced by 
country A. In  this  case, no  environmental damage is done to the importing country; 
country A's process  standard would therefore not be covered by the Agreement and its 
prohibition on imports would not be justifiable. 

Conformity assessment 
The usefulnes s o f standard s i n facilitatin g internationa l trad e depend s greatl y 
on ho w fa r th e buye r ha s confidenc e i n th e manufacturer' s statemen t tha t th e 
product meet s a  particula r standard . Fo r mos t o f th e product s enterin g 
international trade , buyer s generall y rel y o n th e manufacturer' s declaratio n 
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that th e produc t meet s th e standard . Ther e are , however, tw o circumstances i n 
which suc h declaration s b y themselve s ar e no t adequate . First , i n certai n case s 
manufacturers purchasin g parts, components an d materials may choose to get a 
neutral thir d part y t o certif y tha t the y mee t th e specification s o f standards . 
Second, i n relatio n t o product s tha t ar e regulated , th e regulator s ofte n requir e 
that, befor e th e domesticall y produce d o r importe d product s ar e offere d fo r 
sale, ther e i s positiv e assuranc e fro m a  recognize d institutio n o r a  laborator y 
that th e product s mee t th e safety , healt h o r environmental requirement s whic h 
the regulation s prescribe . 

Agreement on TBT, T h e Agreemen t o n T B T define s conformit y assessmen t procedure s a s "an y 
Annex 1:3 procedur e used , directl y o r indirectly , t o de termin e tha t relevan t requirement s i n 

technical regulation s o r s tandard s ar e fulfilled. " T h e assessmen t o f conformit y t o 
s tandards b y usin g a  neutra l thir d par t y take s th e followin g forms : 

• Testin g o f products ; 

• Certificatio n o f product s afte r inspection ; 

• Assessmen t o f qualit y managemen t systems ; an d 

• Accreditatio n procedures . 

Testing of  products 

The firs t for m o f conformity assessmen t i s product testing , generally carried ou t 
by independen t testin g laboratories . Th e Internationa l Organizatio n fo r 
Standardization (ISO ) define s a  test, in the context of conformity assessment , a s 
"a technica l operatio n tha t consist s o f th e determinatio n o f on e o r mor e 
characteristics o f a  give n product , proces s o r servic e accordin g t o a  specifie d 
procedure".10 Testin g service s thu s includ e a  broa d spectru m o f technica l 
activities. Materials , part s an d complete d product s ma y b e teste d fo r thei r 
physical properties , suc h a s strengt h an d durability ; physica l dimensions , 
electrical characteristics , includin g interferenc e wit h othe r devices , acousti c 
properties; chemica l composition ; presenc e o f toxi c contaminants ; an d a 
multitude o f othe r features . 

Certification of  products after  inspection 

The secon d for m o f conformit y assessmen t i s certification. Again , IS O define s 
certification a s a "procedure b y which a  third part y gives written assuranc e tha t 
a product , proces s o r servic e conform s t o specifie d requirements". 11 

Certification i s distinguished fro m testin g b y two ke y features : 

• First , certificatio n alway s measure s a  product (o r process o r service ) agains t 
one or more specific standards , whether voluntary or mandatory. Testing, b y 
contrast, doe s no t necessaril y measur e agains t a  particular standard . 

• Second , certificatio n result s i n a  forma l statemen t o f conformit y -  a 
certificate -  tha t ca n b e used b y th e manufacture r t o sho w compliance wit h 
regulations an d purchasin g specifications , an d t o enhanc e th e product' s 
marketability. 

Most certificatio n bodie s ar e private , profit-makin g testin g laboratories . I n 
addition t o providin g testin g services , man y o f thes e laboratorie s tak e th e 
additional ste p o f certifyin g th e produc t a s meetin g a  particula r standar d an d 
license th e manufacture r t o us e thei r certificatio n mar k o n th e produc t o r it s 
packaging. The mark , however , i s the propert y o f the certifie r an d i s covered b y 
the nationa l trad e mar k act . 

10 ISO/IEC , Conformity Assessment, 3 rd ed. (Geneva, 1995) . 
11 Ibid. 
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Quality management  systems 

The thir d for m o f conformit y assuranc e i s assessmen t b y a  thir d part y o f th e 
producer's qualit y managemen t system . Whil e testin g an d certificatio n ai m a t 
evaluating the qualit y of the product s themselves , the assessmen t o f the qualit y 
assurance syste m b y a  thir d part y aim s a t assurin g th e purchase r tha t th e 
manufacturer ha s i n plac e a  viabl e an d effectiv e syste m tha t i s capabl e o f 
producing product s o f consisten t qualit y wit h littl e o r n o variation . I t i s a 
production managemen t too l fo r controllin g an d monitorin g variable s i n th e 
manufacturing proces s tha t lea d t o produc t defects . 

The bes t know n qualit y assuranc e syste m i s the IS O 900 0 serie s o f standards . 
Developed b y ISO , the syste m emphasize s tha t th e maintenanc e o f consisten t 
product qualit y i s possibl e onl y i f i t i s acknowledge d a s a n importan t 
management responsibility . I t further lay s down the documentation procedure s 
and record s tha t a  compan y shoul d maintai n i n orde r t o demonstrat e to , an d 
assure, it s client s an d purchaser s tha t adequat e attentio n i s bein g pai d t o th e 
maintenance o f th e qualit y system . IS O 900 0 als o provide s guideline s fo r 
training, th e statistica l monitorin g o f result s an d continuou s improvement . 

Registration o r certificatio n o f a n enterpris e t o IS O 900 0 i s grante d afte r a n 
assessment i s mad e b y a n independen t thir d part y tha t th e syste m i n plac e 
meets al l the requirements . Subsequen t periodi c audits ar e made to ensure tha t 
the compan y continue s t o operat e i n accordanc e wit h th e system . 

Purchasing companie s al l ove r th e worl d ar e increasingl y givin g preferenc e t o 
suppliers registered to ISO 900 0 fo r thei r raw materials, parts and components . 
Regulations i n man y countrie s oblig e governmen t purchasin g agencie s t o 
obtain thei r requirement s fro m suc h companies . 

Accreditation procedures 

Supplying industrie s a s wel l a s thei r client s ar e likel y t o hav e confidenc e i n 
conformity assuranc e system s i f th e competenc e o f th e testin g laboratory , 
product certifie r o r qualit y assuranc e registra r i s accredited b y a n independen t 
technical body . Th e procedur e b y whic h suc h independen t technica l entitie s 
evaluate an d formall y acknowledg e th e competenc e o f th e above-mentione d 
first-layer conformit y assessmen t bodie s i s know n a s 'accreditation' . 
Accreditors ar e generally professional bodie s o r associations o f industries i n th e 
private sector . I n a  numbe r o f countries , however , th e righ t t o accredi t i s 
granted throug h legislatio n t o a  national standardizatio n bod y o r to a  separat e 
body actin g jointl y with it . 

General principles and rules of the Agreement on TBT 

Encouragement o f the use of international standards, guidelines and 

recommendations 

The basi c ai m o f the Agreement i s to ensur e that : 

- Technica l regulation s an d standard s includin g packaging , markin g an d 
labelling requirements , an d 

- Procedure s use d fo r assessin g conformit y wit h suc h regulations , 
requirements an d standard s 

are not formulated an d applied so as to create unnecessary barriers to trade. The 
Agreement assume s tha t thi s ai m ca n b e attaine d i f countrie s use , whereve r 
appropriate an d possible , international standard s i n formulating thei r technica l 
regulations o r i n developin g voluntary nationa l standards . Likewise , i t call s o n 

Agreement on TBT, 
Article 2: 4 
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Article 2:6 

member countrie s t o us e guideline s an d recommendation s develope d b y 
international standardizatio n organization s a s a  basi s fo r thei r conformit y 
assessment procedures . 

To provid e a n incentiv e t o countrie s t o us e internationa l standards , th e 
Agreement provide s tha t wher e internationa l standard s o r guideline s o r a 

Agreement on TBT, conformit y assessmen t syste m ha s bee n use d a s a  basi s fo r a  technica l 
Article 2:5 regulation , i t shall be presumed t h a t the y do n ot create unnecessar y obstacle s t o 

t rade. I t furthe r urge s membe r countr ie s t o par t ic ipat e i n th e wor k o f 
Agreement on TBT, internationa l standardizatio n organizations , so that internationa l standard s ar e 

available fo r product s fo r whic h the y wis h t o adop t technica l regulation s o r 
develop voluntar y standards . Countrie s ar e als o urge d t o participat e i n th e 
activities o f suc h organization s i n orde r t o develo p internationa l guide s an d 
recommendations tha t ca n b e use d i n developin g nationa l conformit y 
assessment procedures . 

The Agreement , however , doe s no t specif y th e internationa l organization s 
whose standard s ma y b e use d i n adoptin g technica l regulations . Th e mai n 
organizations developin g internationa l standard s applicabl e t o industria l 
products ar e th e following : 

• Internationa l Organizatio n fo r Standardizatio n (ISO) ; 

• Internationa l Electrotechnica l Commissio n (IEC) ; 

• Internationa l Telecommunicatio n Unio n (ITU) ; an d 
• Code x Alimentarius Commission . 

Circumstances permitting deviations from international standards and 
guidelines 

W h e r e in ternat iona l s tandard s o r guideline s ar e considere d ineffectiv e o r 
inappropr ia te fo r the achievement o f nat ional objective s (fo r instance, becaus e 

Agreement on TBT, o f fundamenta l climati c o r geographica l factors , o r fundamenta l technologica l 
Article 2:4 problems ) o r wher e in ternat iona l s tandard s d o no t exist , countr ie s ar e fre e t o 

develop thei r ow n nat iona l s tandards . Likewise , a  count r y m a y adop t a 
conformity assessmen t syste m whic h i s n ot base d o n internat ional l y accepte d 
guidelines o r r ecommenda t ion s i f i t consider s t h a t t h e technica l con ten t o f 
these guideline s i s n ot suitabl e fo r the achievemen t o f the specifi c objectiv e o f 
the propose d nat iona l system . However , i n al l case s wher e suc h propose d 

Agreement on TBT, measure s ar e expecte d t o hav e a  significan t effec t o n t rade , th e Agreemen t 
Article 2:9 impose s a n obligatio n o n the countr ies , inter  alia,  to : 

• Publis h i n draf t for m th e propose d technica l regulations , standard s an d th e 
conformity assessmen t systems ; 

• Giv e reasonabl e opportunit y t o othe r intereste d partie s t o commen t o n 
these drafts ; an d 

• Tak e int o accoun t thes e comment s i n finalizin g th e drafts . 

Specific rules 

Technical regulations and  standards 

In orde r t o ensur e t h a t technica l regulation s whic h impos e manda to r y 
s tandards a s well a s vo luntary s tandard s d o no t creat e unnecessar y barrier s t o 
t rade , th e Agreement furthe r lay s dow n certai n principle s an d rules . Thes e cal l 
on regulator y agencie s t o ensur e t h a t technica l regulation s an d s tandards : 

Agreement on TBT, •  Ar e applie d s o a s n o t t o discr iminat e amon g impor te d product s b y origi n 
Article 2:1 ( M F N principle) ; 
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Agreement on TBT, 
Article 2: 1 

Agreement on TBT, 
Article 2: 2 

• D o not extend to imported product s treatment tha t i s less favourable tha n tha t 
extended t o domesticall y produce d product s (nationa l treatmen t principle) ; 

• Are , where relevant , base d o n scientifi c an d technica l information ; an d 

unnecessary • Ar e no t formulate d o r applie d i n a  manne r a s t o caus e 
obstacles t o internationa l trade" . 

The Agreemen t lay s dow n specifi c guideline s fo r regulator y authoritie s i n 
formulating technica l regulations , i n orde r t o ensur e tha t thes e regulation s d o 
not creat e unnecessar y obstacle s t o trad e (see  bo x 18) . 

Box 18 
Guidelines for determining whether technical regulations have the 
effect of creating unnecessary obstacles to trade 
The Agreement  on TBT provides  that  technical  regulations which lay  down product 
standards as  well  as packaging,  marking and  labelling  requirements should  not 
ordinarily be considered as causing unnecessary obstacles to  trade if: 
• They  are adopted to achieve legitimate objectives; 
• They  are based on international standards; and 
• Where  international standards are considered inappropriate or do not exist, the 

technical regulations are applied so that  they 
- are  not  more restrictive than necessary to fulfill the  above  legitimate objectives, 

and 
- take  into account the risks non-fulfilment (of these objectives) would  create. 

The legitimate objectives for which countries can adopt  technical regulations include: 
• National  security  requirements; 
• The  prevention of  deceptive practices; 
• Protection  of human, animal  or plant life  or health, or the environment. 
In the  light of these provisions,  whether  a  technical  regulation  that  is  not based on 
international standards can be  considered an  unnecessary  obstacle  to  trade  would 
depend firstly on the objectives  for which  it  has been adopted. If  it  has been adopted to 
attain one of the above-mentioned legitimate objectives, the  next questions to be examined 
are whether  the regulation  is  more trade restrictive than is necessary for the  achievement 
of the objective,  and whether, if a less trade restrictive measure were adopted, there  were 
risks of non-fulfilment  of  the  objective.  In  assessing  the  risks of non-fulfilment,  the 
elements to  be considered are: 
• Available  scientific and technical  regulations; 
• Related  processing technology; or 
• The  intended end use of  a product. 

Agreement on TBT, 
Article 5 

Conformity assessment  procedures 
The Agreemen t provide s tha t system s adopte d fo r assessin g conformit y t o 
technical regulations should not be formulated o r applied so as to create barrier s 
to trade . Toward s thi s end , i t stipulate s that : 

• Conformit y assessmen t procedure s shoul d no t b e prepared , adopte d an d 
applied t o importe d product s unde r condition s tha t ar e less favourable tha n 
those applie d t o product s o f nationa l origin ; 

• Foreig n supplier s shoul d b e provided , o n request , informatio n o n th e 
processing perio d an d th e documentatio n require d fo r assessin g th e 
conformity o f th e product s the y wan t t o export ; 
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• An y fee s charge d t o foreig n supplier s shoul d b e equitabl e i n relatio n t o fee s 
charged t o product s o f nationa l origin ; 

• Th e sitin g o f facilitie s an d th e selectio n o f sample s fo r testin g shoul d no t 
cause inconvenienc e t o foreig n suppliers ; an d 

• Th e conformit y assessmen t procedure s shoul d provid e fo r a  revie w o f 
complaints o n th e operatio n o f th e procedures . 

Agreement o n TBI", Arrangements  for the  mutual recognition  of conformity assessment 
Article 6 procedures 

Product testin g and inspectio n b y regulatory authoritie s i n importing countrie s 
in order to establish conformit y wit h regulations could cause practical problem s 
to foreig n suppliers , eve n i f th e authoritie s follo w th e principle s an d rule s 
described above . Foreig n supplier s shoulde r th e cost s o f sendin g sample s t o 
importing countrie s an d ofte n nee d t o emplo y agent s who ca n expedit e testin g 
and inspection . Moreover , wher e th e technica l regulation s requir e 
manufacturing facilitie s t o b e inspecte d b y authorize d inspector s o f th e 
importing country , i n orde r t o obtai n confirmation , fo r instance , tha t goo d 
manufacturing standard s ar e bein g followed , th e foreig n supplier s hav e t o 
shoulder th e inspectors ' trave l expenses . 

To reduce such disadvantages fo r foreign suppliers , the Agreement urges membe r 
countries t o accept , wher e possible , th e result s o f conformit y assessmen t test s 
carried ou t i n exporting countries . I t further suggest s that countrie s shoul d sho w 
willingness to accept the certificates issue d by regulatory authoritie s i n exportin g 
countries, eve n whe n th e procedure s "diffe r fro m thei r own " provide d the y ar e 
satisfied tha t thes e ar e "equivalent " t o thei r ow n procedures . Th e Agreement , 
however, recognizes that i t will be possible for an importing country to accept the 
procedures of the exporting country as equivalent only where i t has confidence i n 
the "adequate an d enduring technical competence" of the regulatory authority of 
the exportin g countr y an d therefor e i n th e "continue d reliabilit y o f thei r 
conformity assessmen t results" . To facilitat e acceptanc e b y importin g countrie s 
of conformit y assessmen t certificates , th e Agreemen t furthe r encourage s 
arrangements fo r th e "mutua l recognition " o f membe r countries ' conformit y 
assessment procedures . 

Code of Good Practice for voluntary standardization 

As note d earlier , man y o f th e standard s use d b y industrie s ar e voluntar y 
standards. Thes e ar e ofte n formulate d b y nationa l standardizin g bodie s i n th e 
various membe r countries . Voluntar y standard s ca n creat e problem s i n 
international trad e i f they vary widely from countr y to country. The Agreemen t 

Agreement o n TBT , ha s therefor e develope d a  Code  of Good Practice for the  Preparation, Adoption and 
Article 4 ; Anne x 3  Application  of  Standards wit h whic h nationa l standardizin g bodie s ar e expecte d 

to abid e i n preparing , adoptin g an d applyin g standards . Th e Cod e require s 
national standardizin g bodie s t o follo w principle s an d rule s tha t ar e simila r t o 
those specifie d fo r mandator y standards . Thu s th e Cod e urge s membe r 
countries: 

• T o us e internationa l standard s a s a  basis fo r thei r nationa l standards , 

• T o participate fully , within the limits of their resources, in the preparation o f 
international standard s fo r product s fo r whic h the y propos e t o adop t 
national standards . 

Furthermore, i n orde r t o acquain t foreig n producer s wit h th e wor k o n 
standardization bein g undertake n b y nationa l bodie s i n differen t countries , i t 

Code of Good Practice, J require s thes e bodie s t o publis h thei r work programm e "a t leas t onc e ever y si x 
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months", givin g informatio n o n th e standard s the y ar e preparin g an d th e 
standards the y hav e adopte d i n th e precedin g period . A t th e tim e o f 
publication, th e nationa l bodie s ar e als o require d t o notif y th e ISO/IE C 
Information Centr e o f the name o f the publication an d how and where i t can be 
obtained. 

The Cod e require s standardizin g bodie s t o allow a period o f at leas t 6 0 days fo r 
the submissio n o f comments o n draf t standard s b y interested partie s i n outsid e 
countries. The comment s ar e usually forwarded throug h nationa l standardizin g 
bodies. The Cod e call s on th e standardizin g bod y formulatin g th e standard s t o 
take thes e comment s int o accoun t whe n finalizin g th e standard . 

Agreement on the Application of Sanitary and Phytosanitary 
Measures 

So far , th e discussio n ha s focuse d o n technica l regulations , standard s an d 
systems adopte d fo r conformit y assessment . Th e internationa l rule s i n thes e 
areas, which ar e containe d i n th e Agreement o n TBT , appl y t o bot h industria l 
and agricultura l products . Importe d agricultura l product s ma y i n certai n case s 
have t o confor m no t onl y t o technica l regulation s bu t als o t o th e importin g 
country's sanitar y an d phytosanitar y measures . 

Definition of sanitary and phytosanitary regulations 

What ar e sanitar y an d phytosanitar y measures ? An d ho w d o the y diffe r fro m 
technical regulations ? Thes e measure s ar e adopte d b y countrie s t o protect : 

Agreement on SPS, •  Huma n o r anima l lif e fro m food-born e risk s whic h aris e fro m th e us e o f 
Annex A  additives , contaminants , toxin s o r disease-causin g organism s (an d thu s 

ensure foo d safety) ; 

• Huma n healt h fro m anima l o r plant-carrie d diseases ; an d 

• Animal s an d plant s fro m pest s an d diseases . 

The term 'sanitar y regulations ' i s used to cover types o f regulations whose basi c 
objective i s t o ensur e foo d safety , o r t o preven t animal-born e disease s fro m 
entering a  country . Wher e th e objectiv e o f th e regulation s i s t o ensur e tha t 
imported plan t varietie s d o no t brin g int o a  country plant-born e diseases , the y 
are referre d t o a s 'phytosanitar y regulations' . 

Difference between technical regulations and SPS measures 

The basi c differenc e betwee n technica l regulation s an d sanitar y an d 
phytosanitary measure s arise s fro m th e objective s fo r whic h the y ar e adopted . 
In the case of SPS measures, the ai m i s limited an d specifi c -  t o protec t human , 
animal an d plan t lif e o r healt h b y ensurin g foo d safet y an d preventin g anima l 
and plant-borne disease s from enterin g a  country. Technical regulations , on th e 
other hand , ar e impose d fo r a  variet y o f polic y objectives . The y include , a s 
noted earlier , nationa l securit y requirements , preventio n o f deceptive practice s 
and protectio n o f th e environment . The y ma y b e adopte d t o protec t huma n 
health o r safety, o r animal o r plant lif e fo r objective s othe r tha t thos e fo r whic h 
health an d sanitar y measure s ar e implemente d (see  box 1 9 fo r illustrations) . 

Approach of the SPS Agreement 

The rule s governin g th e us e o f sanitar y an d phytosanitar y measure s ar e 
contained i n th e Agreemen t o n th e Application o f Sanitar y an d Phytosanitar y 
Measures. Lik e the TB T Agreement , th e SP S Agreement require s countries : 
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Box 19 
Distinction between  technical  regulations  and  sanitary  and 
phytosanitary measures:  Some  examples 

Whether a particular regulation to  protect the health and life  of a country's human 
and animal  population  or of its  plants  and  fauna is  a technical  regulation  or  a 
sanitary or  phytosanitary measure  depends  on  the  objectives for which  it has  been 
adopted. The  distinction is important, as the rules of the Agreement on TBT would 
apply if the regulation is treated as a technical regulation, and those of the Agreement 
on SPS,  if  it  is  treated  as a  sanitary  and  phytosanitary  measure.  While  the 
provisions of the  two  Agreements are  similar  in  most  respects,  they have  some 
significant differences. 
Broadly speaking,  a  measure  would be considered a  sanitary  and  phytosanitary 
measure where its  objective is  to protect: 
• Human  life  from the  risks  arising  from additives,  toxins,  and  plant-  and 

animal-borne diseases; 
• Animal  life  from the  risks  arising  from additives,  toxins,  pests,  diseases, 

disease-causing organisms; 
• Plant  life from the risks arising from pests, diseases, disease-causing organisms; and 
• A  country  from the  risks arising from damages  caused by the entry, establishment 

or spread of pests. 
Regulations adopted for other  purposes, in  order to protect human, animal and plant 
life, would be treated as technical regulations. 
The examples that follow illustrate how the objective of a measure determines whether 
it is  a technical  regulation (TR),  or  a sanitary and  phytosanitary measure  (SPS) 
and whether it therefore falls under  the Agreement on TBT or  the Agreement on SPS. 
Controlling Agreement 
Regulation on pesticides 

SPS 

TBT 

Description of  measure 

If the  measure  relates to residues  in food or  in 
animal feed, and the objective is to protect human or 
animal health. 
If the measure relates to the quality or efficacy of the 
product, or  to a health risk to handlers. 

Establishment of labelling requirements for foods 
SPS If  the  measure is related to food safety. 
TBT If  the  regulation concerns such matters  as the size of 

the typeface used on the  label,  the presentation of 
information on contents, grade, etc. 

Regulation on containers for the  shipment of grains 
SPS If  the regulation is on fumigation or  other treatment 

of these  containers,  i.e.  disinfection  in  order  to 
prevent the spread of disease. 

TBT If  the regulation relates to the size or structure of the 
containers. 

Source. WTO documents . 

Agreement on SPS, 
Preamble 

• T o bas e thei r SP S measure s o n internationa l standards , guideline s o r 
recommendations develope d b y the : 

- Code x Alimentarius Commission ; 

- Internationa l Offic e o f Epizootics ; 
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Agreement on SPS, 
Article 3: 4 

Agreement on SPS, 
Annex 6:5 

Agreement on SPS, 
Article 4 

- Relevan t internationa l an d regiona l organization s operatin g withi n th e 
framework o f the Internationa l Plan t Protectio n Convention ; o r 

- An y other internationa l organizatio n tha t ma y be designated b y the WT O 
Committee o n SPS . 

• T o pla y a  ful l par t i n th e activitie s o f above-mentione d internationa l 
organizations, i n orde r t o promot e th e harmonizatio n o f SP S measure s o n 
an internationa l basis . 

• T o provid e a n opportunit y t o intereste d partie s i n othe r countrie s t o 
comment o n draf t standard s whe n the y ar e no t base d o n internationa l 
standards, o r where the y deviate fro m suc h standards , o r where ther e ar e n o 
international standards . 

• T o accept the SPS measures of exporting countries as equivalent i f they achieve 
the sam e leve l o f SP S protectio n an d t o ente r into , wher e possible , 
arrangements fo r th e mutua l recognitio n o f th e equivalenc e o f specifie d 
sanitary o r phytosanitary measures . 

Main differences between the SPS and the TBT Agreements 

The rules of the SP S Agreement diffe r fro m thos e of the TBT Agreement in fou r 
important respects . 

The firs t relates to the importance attache d to scientific evidence in formulatin g 
regulations. I n th e cas e o f sanitar y an d phytosanitar y measures , th e obligatio n 

Agreement on SPS, t o bas e the m o n scientifi c evidenc e i s unequivocal . Th e Agreemen t prescribe s 
Article 2:2 tha t suc h measure s mus t b e "base d o n scientifi c principles " an d mus t no t b e 

"maintained without sufficien t scientifi c evidence" . The TBT Agreement on th e 
other han d recognize s tha t th e us e o f scientifi c evidenc e woul d depen d o n th e 
objectives fo r which the technica l regulation s ar e adopted. Regulation s adopte d 
for th e purpose s o f protectin g healt h an d safet y woul d hav e t o b e base d o n 
scientific evidence ; thes e consideration s ma y no t b e relevan t wher e th e 
objective o f the regulation i s protection agains t deceptive practices or where it is 
adopted fo r nationa l securit y reasons . 

Second, the TBT Agreement require s that technica l regulations which prescrib e 
product standard s shoul d b e applie d o n a n MF N basi s t o import s fro m al l 
sources. Sanitary and phytosanitary regulations , particularly those which aim a t 
preventing animal - o r plant-born e disease s fro m enterin g a  country , ma y b e 
more o r les s demandin g dependin g o n "th e leve l o f prevalenc e o f specifi c 
diseases o r pests " in th e countr y o r i n a  region o f tha t country . 

Against thi s background , th e Agreemen t o n SP S require s countries : 

Agreement on SPS, •  T o "ensur e tha t thei r sanitar y an d phytosanitar y measure s ar e adapte d t o 
Article 6:1 th e sanitar y an d phytosanitar y characteristic s o f th e are a -  whethe r al l o f a 

country, par t o f a  country , o r al l o r part s o f severa l countrie s -  fro m whic h 
the produc t originate d an d t o whic h th e produc t i s destined. " Suc h 
characteristics shoul d b e determined , inter  alia,  o n th e basi s o f th e leve l o f 
prevalence o f specifi c disease s o r pests ; an d 

Agreement on SPS, •  No t t o appl y them a s to caus e arbitrar y o r unjustifiable discriminatio n amon g 
Article 2:3 countrie s o r region s wher e simila r condition s prevai l o r a s t o constitut e a 

disguised restrictio n o n internationa l trade . 

It shoul d b e noted , however , tha t flexibility  t o deviat e fro m th e MF N principl e 
is permitted onl y for SP S measures tha t ai m a t preventing the entry of plant- o r 
animal-borne pest s an d disease s int o a  country . SP S measure s aimin g a t 
ensuring food safet y (e.g . regulations on additives , contamination, o r permitte d 
residue levels ) woul d ordinaril y hav e t o b e applie d o n a n MF N basis . 
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Agreement on TBT, 
Article 2. 4 

Agreement on SPS, 
Article 3:3; Article 5 

Third, th e Agreement s diffe r i n regar d t o th e condition s unde r whic h i t ma y b e 
possible fo r countrie s t o deviat e fro m internationa l standards . Man y o f thes e 
differences aris e because o f the varying objectives fo r which technica l regulation s 
and SP S measure s ar e adopted . 

The TB T Agreement , fo r instance , specifie s th e condition s unde r whic h 
countries may deviate from internationa l standards . The Agreement state s that , 
where a n internationa l standar d exists , a  countr y ma y adop t a  nationa l 
standard whic h i s differen t o r highe r tha n th e internationa l standar d i f i t i s 
considered necessary , fo r "fundamenta l climati c o r geographica l factor s o r 
fundamental technologica l problems" . The SP S Agreement, o n the othe r hand , 
gives countrie s th e unrestraine d righ t t o introduc e sanitar y an d phytosanitar y 
measures whic h resul t i n a  highe r leve l o f "protectio n tha n woul d b e achieve d 
by measure s base d o n th e relevan t internationa l standards , guideline s o r 
recommendations" if : 

• Ther e i s a  scientifi c justification , o r 

• Wher e a  countr y determine s o n th e basi s o f a n assessmen t o f risk s tha t a 
higher level of sanitary and phytosanitary protection would be appropriate . 

In orde r t o ensur e tha t decision s t o adop t highe r standard s tha n thos e 
stipulated b y internationa l standard s ar e take n objectively , th e Agreemen t 
provides guideline s fo r assessin g risk s t o human , anima l o r plan t lif e o r health . 
These ar e liste d i n bo x 20 . 

Box 20 
Guidelines for assessing risks and determining an appropriate  level 
of sanitary and phytosanitary protection 
(Agreement on SPS,  Article  5) 

The Agreement  calls  on  countries  to  ensure  that  the  level  of  sanitary  and 
phytosanitary protection which they consider appropriate should be determined on the 
basis of an assessment of risks to human, animal  or  plant life  or health arising from 
the entry  of the imported  product In assessing such risks, the  following elements should 
be taken into account: 
• Scientific  evidence; 
• Methods  of production, processing  (and control) used  in the exporting country; 
• Prevalence  of  specific diseases or  pests, and the  existence of  pest- or disease-free 

areas in the exporting country; 
• Ecological  and environmental conditions (in both the exporting  and the importing 

country adopting the SPS measure); 
• Facilities  for sanitary,  quarantine and other treatment (in the country adopting 

the measures). 
Where the  sanitary and phytosanitary measures  are  intended to protect animal or 
plant life or health, the assessment  of risks should take into account, in  addition to the 
above elements, the  following economic factors: 
• The  potential damage in terms  of loss of  production or  sales in the  event of the 

entry, establishment or spread of a pest or disease; 
• The  likely costs of  controlling or eradicating the pests or diseases if  they were to 

spread; and 
• The  relative cost effectiveness of alternative approaches to  limiting risks. 
The Agreement emphasizes  that,  in  adopting sanitary and phytosanitary measures, 
countries should keep in mind the need  to ensure that these measures are not  more trade 
restrictive than is required to achieve the  desired  level of protection, taking  into account 
both the technical and economic factors mentioned above. 
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In carryin g ou t suc h ris k assessments , countrie s ar e urge d t o us e th e ris k 
assessment technique s develope d b y th e relevan t internationa l organizations . 
In a  disput e brough t t o W T O fo r settlemen t (o n Europea n Communit y 
measures concernin g mea t an d mea t product s -  hormones , WT/DS26) , th e 
Appellate Bod y observe d tha t th e Agreement' s provision s o n ris k assessmen t 
should no t b e interprete d t o impl y tha t a  countr y plannin g t o ba n o r restric t 
imports o n th e basi s o f sanitar y an d phytosanitar y measure s mus t itsel f carr y 
out a  risk assessment. Th e countr y could rely on the ris k assessment carrie d ou t 
by othe r countrie s o r by internationa l organizations . 

Agreement on SPS, Fourth , th e SP S Agreemen t permit s countrie s t o adop t SP S measure s o n a 
Article 5.7 provisiona l basis as a precautionary measure when there is immediate risk of the 

spread o f disease s bu t th e scientifi c evidenc e i s insufficient . Th e TB T 
Agreement doe s no t contai n an y suc h provision . 

Other provisions common to the SPS and TBT Agreements 

Level of obligations 

Technical regulations , sanitar y an d phytosanitar y measures , standard s an d 
conformity assessmen t system s ar e prepare d no t onl y b y bodie s controlle d b y 
central government s bu t als o a t loca l governmen t level . I n countrie s wit h 
federal governments , a n increasin g numbe r o f measures ar e being promulgate d 
by Stat e governments . I n mos t countries , voluntary standard s ar e prepared an d 
adopted b y professiona l bodie s o r b y autonomou s nationa l standardizin g 
bodies. 

The Agreement s o n TB T an d SP S impos e bindin g obligation s o n membe r 
countries t o requir e th e bodie s controlle d b y them t o abid e by the disciplin e o f 
the Agreements . However , a s centra l government s ar e no t allowe d b y thei r 
national constitution s t o assum e binding obligations o n behal f o f local or Stat e 
governments o r autonomou s standardizatio n bodies , th e Agreement s cal l o n 
central government s t o tak e suc h reasonabl e measure s a s ma y b e availabl e t o 
them t o ensure tha t Stat e governments an d loca l bodies follo w the disciplin e o f 
the Agreements . 

Special and differential treatment o f developing countries 

The tw o Agreement s contai n provision s fo r th e extensio n o f specia l an d 
differential treatmen t t o developin g countries . Unde r thes e provisions , 
developing countrie s coul d hav e delaye d th e applicatio n o f the SP S Agreement , 
with th e exceptio n o f it s transparency provisions , b y two years. This perio d ha s 
already expired . The transitiona l perio d fo r th e applicatio n o f the Agreement b y 
least develope d countrie s i s fiv e years , whic h expire s o n 1  January 2001 . Bot h 
Agreements furthe r provid e tha t i n orde r t o facilitat e complianc e wit h thei r 
provisions, th e relevan t Agreemen t Committee s could , a t th e reques t o f a 
developing or a least developed country, grant time-limited exceptions from al l or 
some o f th e obligation s whic h the y impose . N o membe r countr y has , however , 
requested suc h a n exceptio n t o b e made . 

The tw o Agreement s als o contai n provision s callin g o n th e WT O Secretaria t 
and membe r countrie s t o provid e technica l assistanc e t o developin g an d leas t 
developed countrie s t o assis t them , inter  alia,  i n developin g th e lega l an d 
institutional framewor k require d fo r th e applicatio n o f technica l regulation s 
and SP S measures . 
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One o f th e mai n problem s enterprise s fro m developin g countrie s fac e i n 
promoting export s i s the lac k o f informatio n o n th e standard s an d healt h an d 
sanitary measure s applicabl e t o thei r product s i n targe t markets . T o hel p 
enterprises obtai n suc h information , th e tw o Agreements requir e eac h membe r 
country t o establis h enquiry  points fro m whic h informatio n ca n b e obtaine d b y 
the government s o f othe r countrie s an d b y intereste d busines s firm s on : 

• Technica l regulation s an d voluntar y standard s adopte d o r propose d t o b e 
adopted; 

• Conformit y assessmen t procedure s adopte d o r propose d t o b e adopted ; 

• Sanitar y an d phytosanitar y measure s adopte d o r proposed t o b e adopted ; 

• Contro l an d inspectio n procedures , productio n an d quarantin e treatment , 
pesticide toleranc e treatmen t an d foo d additiv e approva l procedures ; 

• Ris k assessmen t procedure s develope d fo r th e determinatio n o f th e 
appropriate leve l o f sanitar y an d phytosanitar y protection . 

The service s provide d b y thes e enquir y point s ar e bein g increasingl y use d b y 
business firm s a s wel l a s b y civi l societ y (consume r association s an d othe r 
interest groups) t o obtain informatio n o n the technical regulations and sanitar y 
and phytosanitar y measure s o f othe r countries . 

The anne x t o thi s chapte r list s th e enquir y point s establishe d i n accordanc e 
with th e Agreements o n TB T an d SPS . 

Business implications and experience of the operation of the Agreements 

Reviews of the Agreements 

The two Agreements provid e fo r periodic reviews of their operation . A triennia l 
review o f th e Agreemen t o n TB T wa s conducte d b y th e Committe e o n 
Technical Barrier s t o Trad e i n 1997 ; the revie w o f th e Agreement o n SP S wa s 
carried ou t b y th e Committe e o n Sanitar y an d Phytosanitar y Measure s i n 
1998. Th e Committee s considere d tha t o n th e whol e th e Agreement s ha d 
worked wel l an d n o majo r change s i n thei r provision s wer e necessary . 

Participation in international standardization activities 

Both Agreement s encourag e countrie s t o participat e i n th e wor k o f 
international organization s developin g international standard s fo r the product s 
for whic h the y propos e t o adop t standard s o r regulations . 

The participatio n o f developin g countrie s i n internationa l standardizatio n 
activities i s o n th e whol e marginal . Apar t fro m a  fe w o f th e mor e advance d 
countries, developin g countrie s ar e no t abl e t o participat e activel y i n th e 
meetings of the technical committees because of financial constraints . And eve n 
if they are able to attend meetings , their participation i s often no t effective, a s it 
is no t supporte d b y th e backgroun d researc h neede d fo r th e submissio n o f 
technical papers . 

In thi s context , i t i s relevant t o not e that , becaus e o f the budgetar y difficultie s 
through which even governments o f developed countrie s ar e going through, th e 

Enquiry points 

Agreement o n TBT, Articl e 
10:3; Agreement o n SPS, 
Annex B: 3 
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responsibility fo r undertakin g an d financin g researc h fo r participatin g i n 
international standardizatio n activitie s i s fallin g o n industries . Agains t thi s 
background, th e busines s communit y i n al l countrie s mus t tak e a n activ e 
interest i n promoting researc h an d technica l wor k to improv e th e participatio n 
of their countries i n international standardizatio n activitie s covering their mai n 
export products . 

Making full use of rights to comment on draft standards and regulations 
The tw o Agreements visualiz e tha t on e wa y o f ensurin g tha t th e standard s an d 
the technica l an d SP S measures introduce d b y member countrie s do not becom e 
barriers to trade i s to give both domesti c and foreign producer s an opportunity t o 
comment o n thei r drafts . Th e obligatio n t o tak e suc h comment s int o accoun t 
goes a long way towards guaranteeing tha t the concerns of foreign producer s an d 
suppliers abou t th e possibl e advers e effect s o f proposed measure s ar e taken int o 
consideration whe n thes e measure s ar e finalized . 

In practice , however , th e righ t t o commen t ma y no t b e o f an y rea l value t o 
foreign producer s i f they d o no t kno w i n tim e tha t wor k o n preparin g an d 
adopting a  s tandar d o r regulatio n i s underway. Th e tw o Agreement s hav e 
therefore adopte d procedure s fo r ensurin g greate r transparenc y i n th e 
work bein g don e i n th e area s covered . 

In particula r th e Agreement s stipulat e tha t i n additio n t o publishin g notice s i n 
the relevan t technica l journals , membe r countrie s shoul d notif y th e WT O 
Secretariat o f the product s tha t ar e covered b y technica l o r SP S regulation s an d 
the objectives an d rational e fo r these regulations . Under th e existing procedures , 
these notification s ar e immediatel y sen t b y th e Secretaria t t o th e nationa l 
governments. I t i s th e responsibilit y o f th e government s t o pas s o n th e 
notifications t o th e industr y association s an d professiona l technica l bodie s 
concerned, s o that, i f they judg e i t necessary , the y can obtai n copie s o f the draf t 
regulations an d commen t o n them . 

The procedur e fo r voluntar y standards , prepare d b y nationa l standardizin g 
bodies, is , though somewha t different , base d o n simila r principles . I n orde r t o 
acquaint foreig n producer s wit h th e standardizatio n wor k o f thes e bodies , th e 

Agreement on TBT: Code Cod e o f G o o d Practic e embod ie d i n th e T B T Agreemen t require s thes e bodie s 
of Good Practice, J t o publ is h thei r wor k p rog ramm e "a t leas t onc e ever y si x mon ths " , givin g 

information o n standard s tha t ar e unde r preparatio n an d thos e tha t hav e bee n 
adopted i n the preceding period. The nationa l bodie s are also required t o notif y 
the ISO/IE C Informatio n Centr e o f the name o f the publication containin g thi s 
information an d wher e i t ca n b e obtained . Foreig n industrie s an d thei r 
associations ca n tak e advantag e o f th e righ t t o commen t o n draf t standard s 
which th e TB T Agreemen t ha s create d i n thei r favou r onl y b y exercisin g 
continuous vigilanc e o n th e wor k bein g carrie d ou t b y nationa l standardizin g 
bodies i n thei r targe t expor t market s an d examinin g th e informatio n the y 
publish o n draf t standards . 

Quality management systems: ISO 9000 

A related issu e that i s becoming o f increasing importance i n internationa l trad e 
relations i s the insistenc e o f manufacturin g industrie s o n buyin g components , 
parts an d othe r intermediat e product s fro m enterprise s whic h operat e viabl e 
quality managemen t systems . A s note d earlier , th e Agreemen t o n TB T 
encourages countrie s t o adop t fo r thi s purpos e internationall y agree d qualit y 
management system s lik e IS O 9000 . 

The increasin g preferenc e fo r supplier s implementin g qualit y managemen t 
systems has resulted i n a spectacular ris e in the numbe r o f companies registere d 
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to IS O 900 0 worldwide . Many o f these companie s ar e in Europe . However , th e 
trend i s also noticeabl e i n th e Unite d State s amon g companie s whic h wan t t o 
retain thei r Europea n markets . 

There i s growing awareness amon g manufacturing an d servic e companies i n th e 
developing world of the importan t rol e which qualit y management system s pla y 
in marketing their products . Practical difficulties howeve r prevent companies i n 
a larg e numbe r o f developin g countrie s fro m takin g advantag e o f IS O 9000 . 
Many countrie s hav e n o loca l certifyin g firm s whic h ca n provid e guidanc e o n 
introducing th e system , asses s an d registe r companie s t o IS O 900 0 an d carr y 
out th e periodi c audit s needed . Mos t countrie s hav e ye t t o develo p th e lega l 
framework an d th e institution s require d fo r th e accreditatio n o f certifyin g 
firms. A s mentione d earlier , accreditatio n establishe s an d attest s t o th e 
technical competenc e o f institution s t o registe r (certify ) companie s t o IS O 
9000. Fro m th e poin t o f vie w o f purchasin g companies , a  certificat e o f IS O 
registration i s of no better value than a  manufacturer's ow n declaration unles s i t 
is issued b y a n accredite d registratio n o r certificatio n body . 

Registration t o ISO 9000 involves expenditure o n fees to the registering firm an d 
the cost s o f administerin g th e system . Cost s ar e highe r whe n th e service s o f 
foreign certifyin g bodie s acceptabl e t o buyer s abroa d hav e t o b e use d i n th e 
absence o f accredited loca l institutions . The syste m als o calls for documentatio n 
of actions take n o n essentia l element s o f the IS O 900 0 system . 

For smal l an d medium-size d enterprises , the adoptio n o f the IS O 900 0 system , 
even thoug h necessar y fro m th e poin t o f view of improvin g confidenc e i n thei r 
products, therefor e present s a  dilemma. I n SME s where staf f literac y level s ar e 
low the pape r work required i s particularly burdensome . However , man y SME s 
may find themselve s compelled t o seek ISO 9000 registration , especiall y i f they 
intend t o produce intermediat e product s fo r furthe r processin g or to undertak e 
final processin g unde r subcontract s fro m foreig n companies . 

It i s important t o note tha t qualit y managemen t system s like ISO 9000 ar e no t 
intended t o evaluat e th e qualit y o f th e product s themselves . Registratio n onl y 
supports th e manufacturer' s clai m tha t i t ha s a  syste m capabl e o f deliverin g a 
product o f consisten t quality . Th e qualit y consciousnes s whic h th e 
introduction o f th e syste m creates , however , result s i n greate r attentio n t o 
enhancing produc t quality , fo r instanc e b y improvin g it s desig n an d 
performance. 

Opportunities provided by the Agreements for settling differences through 
bilateral consultations 

The opportunity fo r bilateral consultations , which the Agreements o n TBT an d 
SPS Agreement s provid e prio r t o th e invocatio n o f disput e settlemen t 
procedures, ha s create d ne w possibilitie s fo r settlin g problem s whic h exporter s 
encounter a s a result of the application o f technical, sanitar y and phytosanitar y 
regulations. Experienc e ha s show n tha t man y o f thes e problem s ar e o f a 
practical nature , relatin g t o th e administratio n o f inspection , quarantin e o r 
other regulations , an d d o no t rais e question s o f scientifi c justificatio n o r o f 
acceptable level s o f risk . 

As box 21 shows , i t has been possibl e fo r exportin g countries t o fin d satisfactor y 
solutions t o som e o f thes e problem s b y holdin g discussion s o n a  bilatera l basis . 
Solutions t o othe r dispute s wer e foun d b y raisin g the dispute d issue s unde r th e 
WTO disput e settlemen t procedures . 

It i s necessar y fo r th e busines s communit y t o tak e advantag e o f thi s 
opportunity b y bringin g t o th e notic e o f thei r governmen t th e practica l 
problems the y ma y b e encounterin g a s a  resul t o f th e applicatio n o f technical , 
sanitary an d phytosanitar y regulation s i n thei r targe t markets . 
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Box 21 
Examples of disputes settled under the WTO mechanism 

Disputes settle d throug h bilatera l consultation s 

• European  Communities - Maximum  level  for certain  contaminants  (aflatoxins) 
in foodstuffs 
A number  of countries (United  States,  Argentina, Australia, Brazil,  the  Gambia, 
India, Indonesia,  Malaysia, the  Philippines, Senegal and Thailand)  had  in  their 
submissions to the Committee on Sanitary and  Phytosanitary  Measures  expressed 
concern at the possible restrictive effects which the proposed EU regulations  providing 
for maximum levels of aflatoxins could have on their exports of groundnuts, other nuts, 
milk and other  products. They pointed out that  the  proposal to  set more stringent 
levels for aflatoxins  than  the  standards  currently  fixed internationally  was  not 

founded on  a proper risk assessment undertaken  on the  basis of scientific evidence. 
Consequently, while the adoption of the measures would  not result in a significant 
reduction in  health risks for EU  consumers,  it  provided a  potential threat to their 
exports. 
Even though the European Community maintained  that  there  was  no consensus at 
the international level on maximum levels of aflatoxins in  food products and that, in 
proposing the new levels, it  had taken  into account the recommendations of scientific 
committees, it  agreed to revise the  levels proposed in the draft regulations for most  of 
the food products  concerned in  the  light  of  the  views  expressed in  the  country 
submissions. 

• Republic  of Korea - restrictions  on imports of poultry 

Thailand had pointed out that the "entena of zero tolerance for listeria"  which might 
be included in  the proposed amendments to the Korean Food Code would adversely 
affect its exports  of  frozen chicken.  Taking into  account  the points made  and the 
concerns expressed  by Thailand,  the  authorities of the Republic of Korea decided to 
insist on zero tolerance criteria for listeria  only  for meat  for direct  consumption and 
excluded meat for further processing  and cooking from the  application of  the criteria. 

• United  Republic of Tanzania -  European  Community ban  on  imports  of fish 
from the  United Republic of Tanzania, Kenya,  Uganda  and Mozambique 

The United  Republic  Tanzania  complained  that the  European Community  had 
banned imports of fresh, frozen and processed fish products from the  country as well as 
from Kenya,  Uganda  and  Mozambique,  alleging  health  concerns.  The  European 
Community maintained  that the  ban was considered necessary as there was a risk of 
the transmission  of cholera through  foodstuffs containing  fresh water.  It however 
agreed to withdraw  the  ban,  following the  consultations  which were  held with 
competent authorities in the exporting countries, as  it was satisfied that the necessary 
guarantees were in  place. 

Disputes settle d o n th e basi s o f finding s o f Panel s an d the Appellat e 
Body 

• European  Communities  -  Measures  concerning  meat and  meat  products 
(hormones) 
The Appellate Body, which endorsed the findings of the Panel established to consider a 
complaint by the United States against the EC's ban  on imports of hormone-treated 
meat, held that the  ban was not justifiable, as the international standard relating to 
such meat recognized that consumption of the meat was not harmful to health. In the 
situation, it  would  have been possible  for EC  to  adopt measures which  were more 
stringent than the  international standard, only if it  was  able to justify its  need on 
scientific grounds on the basis of a risk assessment undertaken by it. However, EC had 
not carried out such a risk assessment. 
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After the  announcement of the decision, EC decided  to carry out a risk assessment to 
justify the  ban on scientific grounds. There was, however, disagreement  between the 
parties to the dispute on the "reasonable period of time" for the  implementation of the 
rulings on the case which  included the  obligation to  carry out a risk assessment. An 
arbitrator was  then  appointed in accordance  with  the  procedures. The  arbitrator 
determined that the  "reasonable  period  of time for the  European Communities to 
implement the recommendations and  rulings  of the Dispute Settlement  Body ...  is 
15 months  ...from 13  February  1998." 
As EC  was  not able to take implementation measures  within  the  15-month period, 
the General Council has authorized the United States to impose sanctions. These  take 
the form of  increased customs duties on imports of selected products from EC  member 
countries totalling US$  116.8  million  annually  -  equal  to  the  trade  which the 
United States is assessed to have lost as a result of the ban. The measures taken by the 
United States will be reviewed after EC has been able to complete the risk assessment. 
• Australia  -  Measures  affecting the importation of salmon 
The Appellate Body agreed with the findings of the Panel established to consider the 
complaint of Canada against  Australian measures  prohibiting  the importation of 
fresh, chilled  and frozen salmon from Canada  that  the  prohibition was  not based on 
scientific evidence and was maintained without risk assessment. 

Mutual recognition agreements 

The othe r issu e o f som e concer n t o trader s i n developin g countrie s i s th e 
increasing resor t bein g mad e b y develope d countrie s t o negotiation s o n 
agreements fo r th e mutua l recognitio n of : 

• Testin g methods , an d 

• Conformit y assessmen t certificates . 

The bilatera l agreement s stipulatin g tha t a n importin g countr y shoul d allo w 
imports o f products which confor m t o it s technical regulatio n o r SP S measure s 
may tak e tw o forms . 

An importing country may under a  bilateral agreement agree to allow imports of 
products such as meat, fruits , vegetables and other horticultural product s on th e 
basis o f certificates issue d by regulatory authoritie s i n the exportin g country . A 
number o f developin g countrie s hav e entere d int o suc h bilatera l agreement s 
with thei r mai n tradin g partners , bot h develope d an d developin g countries . 

The abov e one-wa y agreements , unde r whic h a n importin g countr y i n effec t 
agrees t o trea t a s equivalen t th e conformit y assessmen t procedure s o f th e 
exporting country , nee d t o b e distinguishe d fro m mutua l recognitio n 
agreements o r MRAs. Under th e latte r agreements , th e partie s agre e to trea t a s 
equivalent on e another' s testin g method s an d conformit y assessmen t 
procedures. These agreements are negotiated on a bilateral or plurilateral basis . 

Negotiations o n MRA s ar e difficul t an d tak e a  long time t o complet e a s partie s 
want to ensure through visits and consultations tha t the procedures adopte d fo r 
testing and inspectio n b y the participatin g countrie s ar e indeed equivalen t an d 
that th e officer s responsibl e fo r ascertainin g conformit y hav e th e necessar y 
technical competence . 

Most MRA s hav e bee n negotiate d amon g develope d countries . Th e Unite d 
States an d th e Europea n Unio n have , fo r instance , recentl y conclude d 
negotiations o n tw o suc h agreements . Th e firs t cover s industria l product s an d 
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areas lik e telecommunication s equipment , electromagneti c compatibility , 
electrical safety , recreationa l crafts , pharmaceutica l an d manufacturin g 
practices, and medica l devices . The secon d cover s agricultura l product s lik e re d 
meat, dair y products , eggs , fish product s an d pe t food . Unde r th e agreements , 
both partie s hav e agree d t o rel y o n th e certificate s issue d i n th e countr y o f 
export an d no t t o inspec t th e product s agai n o n importation . Th e agreement s 
are expecte d considerabl y t o reduc e th e importers ' deliver y tim e an d sav e 
exporters billion s o f dollar s i n inspectio n fee s i n th e importin g country . 

While MRA s facilitat e trad e amon g participatin g countries , the y pu t export s 
(of th e product s covered ) fro m othe r countrie s a t a  disadvantage . Thi s i s 
because thei r product s continu e t o b e subjecte d t o inspectio n an d othe r 
requirements i n the countries tha t ar e parties to the agreements . I f MRAs resul t 
in th e establishmen t o f exclusiv e arrangement s amon g a  fe w countries , the y 
may imped e th e developmen t o f multilatera l trad e instea d o f expandin g it . 
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National enquiry points 

AGREEMENT O N TECHNICAL BARRIERS TO TRADE 

ARGENTINA 
Director Ing . Silvio Peis t 
Dirección Naciona l d e Comercio Exterio r 
Avda. Julio A. Roca 651 , Piso 4E, Secto r 1 
1322 Bueno s Aires 
Tel: +(5 4 11)434 9 4 0 39 , +(5 4 11)434 9 4 0 5 1 
Fax: +(5 4 11)434 9 4 0 3 8 
E-mail: speist@secind.mecon.a r 

AUSTRALIA 
The Directo r 
WTO Enquir y Poin t 
WTO Industrial s &  Market Access Uni t 
Trade Negotiation s an d Organisation s Divisio n 
Department o f Foreign Affairs an d Trad e 
Canberra 
A C T . 260 0 
Tel: +(6 1 2 ) 626 1 2 4 0 0 
Fax: +(6 1 2 ) 626 1 3 5 1 4 
E-mail: TBT . Enquiry@DFAT.gov.a u 

AUSTRIA 
(a) Technical  regulations: 
Bundesministerium fü r wirtschaftlich e Angelegenheite n 
(Federal Ministr y fo r Economi c Affairs ) 
Abteilung II/II  (Uni t II/II) 
Stubenring 1 
A-1011 Wie n 
Tel: +(4 3 1 ) 711 00/Ext . 545 2 
Fax: +(4 3 1 ) 715 9 6 51/718 0 5 0 8 
Telex: (047 ) 11178 0 rege b a, (047 ) 11114 5 rege b a 
E-mail/Internet: Gabriela.Habermayer@bmwa.bmwa.ada.a t 

(b) Non-governmental standards: 
Osterreichisches Normungsinstitu t -  ON 
(Austrian Standard s Institute ) 
Heinestrasse 3 8 
P.O.Box 13 0 
A-1021-Wien 
Tel: +(4 3 1)21 3 00/Ext . 61 3 
Fax: +(4 3 1)21 3 0 0 65 0 
Telex: (047 ) 11 5 960 nor m a 
E-mail/Internet: IRO@TBXA.telecom.a t 
E-mail/Geonet: TBXAIR O 

BAHRAIN 
Directorate o f Standard s an d Metrolog y 
Ministry o f Commerc e 
P.O. Bo x 5479 
Manama 

BARBADOS 
Barbados Nationa l Standard s Institutio n 

"Flodden" 
Culloden Roa d 
St Michae l 
Tel: +(246)42 6 3 8 7 0 
Fax: +(246)43 6 1 4 95 

BELGIUM 
CIBELNOR 
Centre d'informatio n belg e su r les normes e t les règlement s 
techniques 
(Belgian Informatio n Centr e o n Standard s an d Technica l 
Regulations) 
Secrétariat: Institu t Belg e de Normalisation (IBN ) 
(Belgian Standard s Institute ) 
Avenue d e la Brabançonne, 2 9 
B-1000 Bruxelle s 
Tel: +(3 2 2 ) 73 8 01 1 1 
Fax: +(3 2 2 ) 73 3 42 6 4 
Telex: 2387 7 BENO R B 

BELIZE 
The Financia l Secretar y 
Ministry o f Financ e 
Belmopan 

BENIN 
Ministry o f Trade an d Touris m 
P.O.B 203 7 Cotono u 
Tel: +(229 ) 3 1 5 2 67 , +(229 ) 3 1 5 4 0 2 
Fax: +(229)3 1 5 2 5 8 

BOLIVIA 
(a) Technical regulations and conformity assessment procedures: 
Viceministerio d e Industri a y  Comercio Intern o 
Av. Camacho 148 8 
Casilla No . 443 0 
La Paz 
Tel: +(59 1 2)3 7 2 0 4 6 
Fax: +(59 1 2)3 1 7 2 6 2 

(b) Technical standards: 
Instituto Bolivian o de Normalización y  Calida d 
(IBNORCA) 
Av. Camacho 148 8 
Casilla No . 503 4 
La Paz 
Tel: +(59 1 2 ) 3 1 7 2 62 , +(59 1 2 ) 3 1 0 1 8 5 
Fax: +(59 1 2)3 1 7 2 6 2 

BOTSWANA 
Botswana Burea u o f Standard s 
Private Ba g BO 4 8 
Gaborone 

mailto:speist@secind.mecon.ar
mailto:Gabriela.Habermayer@bmwa.bmwa.ada.at
mailto:IRO@TBXA.telecom.at
mailto:TBT. Enquiry@DFAT.gov.au
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Tel: +(267)35142 0 
Fax: +(267)30 8 19 4 
E-mail: bobs.standard@info.b w 

BRAZIL 
Centro de Informação e  Difusão Tecnológic a (CIDIT ) 
Instituto Naciona l d e Metrologia , Normalizacã o e 
Qualidade Industria l -  INMETR O 
Rua Sant a Alexandrina , 41 6 -  Rio Comprid o 
20261-232 Ri o de Janeiro (RJ ) 
Tel: +(5 5 21)29 3 0 6 1 6 
Fax: +(5 5 21)50 2 0 4 1 5 
E-mail: asbtcponto@inmetro.gov.b r 

BULGARIA 
Committee fo r Standardizatio n an d Metrolog y 
21, 6t h Septembe r Stree t 
1000 Sofi a 
Tel: +(35 9 2)80 3 51 3 
Fax: +(35 9 2)80 1 40 2 
Telex: 2 2 57 0 dks bg 
Contact person : Violetta Velev a 

CANADA 
Standards Informatio n Servic e 
Standards Counci l o f Canad a 
45 O'Conno r Stree t 
Suite 120 0 
Ottawa 
Ontario KI P 6N 7 
Tel: +( 1 613)23 8 3 2 2 2 
Fax: +( 1 613)99 5 4 5 6 4 
E-mail: info@scc.c a 

CHILE 
Dirección d e Relaciones Económica s Internacionale s 
Ministerio d e Relacione s Exteriore s 
(Directorate-General fo r Internationa l Economi c Relations , 
Ministry o f Externa l Relations ) 
Alameda Bernard o O'Higgin s 1315 , 2o pis o 
Santiago 
Tel: +(5 6 2)69 6 0 0 4 3 
Fax: +(5 6 2)69 6 0 6 3 9 
Telex: 24083 6 PROC H CL , 340120 PROC H C K 

COLOMBIA 
Ministerio de Desarroll o Económic o 
División d e Normalización y  Calida d 
Dirección: Carrera 1 3 No. 28-01 . Pis o 8 
Santafé d e Bogot á 
Tel: +(5 7 1)33 8 0 6 4 1 
Fax: +(5 7 1)24 5 7 2 5 6 

COSTA RICA 
Dirección Genera l d e Normas y  Unidades d e Medid a 
Ministerio de Economía, Industri a y Comerci o 
Apartado Posta l 1736-205 0 
San Pedr o de Montes d e Oc a 
Tel/Fax: +(506)28 3 5 1 3 3 

CUBA 
Oficina Naciona l d e Normalizació n 
Director de Relaciones Internacionale s 
Calle E  No. 261 entr e 1 1 y 1 3 
La Haban a 
Tel: +(5 3 7 ) 30 0 0 22 , +(5 3 7 ) 30 08 25/3 5 
Fax: +(5 3 7)3 3 8 0 4 8 
Telex: +(5 3 7)5 1 2 2 4 5 
Contact person : Sr . Javier Acosta Aleman y 

CYPRUS 
Permanent Secretar y 
Ministry o f Commerce, Industr y an d Touris m 
CY 142 1 Nicosi a 
Tel: +(35 7 2 ) 3 0 8 0 41, +(357 2 ) 3 0 8 0 46-4 9 
Fax: +(35 7 2 )3 7 5 1 2 0 
Telex: 2 2 8 3 Mincomin d C Y 

CZECH REPUBLI C 
Czech Offic e fo r Standards , Metrolog y an d Testin g 
(COSMT) 
WTO Enquir y Poin t 
Biskupsky dvu r 5 
110 02 Prah a 1 
Tel: +(4 2 2)21 8 0 2 17 0 
Fax: +(4 2 2)23 2 4 5 6 4 
Contact person : Ms . Klara Dvorackov a 

DENMARK 
Dansk Standar d 
(Danish Standard s Association ) 
Kollegievej 6 
DK-2920 Charlottenlan d 
Tel: +(45)3 9 9 6 6 1 0 1 
Fax: +(45)3 9 9 6 6 1 0 2 
E-mail: Dansk.Standard@ds.d k 

DOMINICAN REPUBLI C 
(a) Agricultural products: 
Ministry o f Agriculture (Secretari a d e Estad o d e 
Agricultura) 
Km. 6½  Autopist a Duart e 
Urbanización Lo s Jardines de l Nort e 
Santo Domingo , D.N . 
Tel: +( 1 809)54 7 3 8 8 8 
Fax: +( 1 809)22 7 1 2 6 8 
Contact person : Mr . Lui s Toral C . (Secretari o de Estado de 
Agricultura) 

(b) Industrial products: 
Dirección Genera l d e Norma s y Sistema s 
(DIGENOR) 
Secretaría d e Estad o de Industri a y  Comerci o 
Edif. de Oficinas Gubernamentale s Jua n Pabl o Duarte , 
piso 1 1 
Ave. México, esq. Leopoldo Navarr o 
Santo Domingo , D.N . 
Tel: +( 1 809)68 6 2 2 0 5 
Fax: +( 1 809 ) 68 8 3 8 4 3 
Contact person : Mr . Lui s Mejí a 

(c) Pharmaceutical products and food additives: 
Secretaría d e Estad o de Salu d Públic a y Asistencia Socia l 
(SESPAS) 
Av. San Cristóbal , Esq . Tiradente s 
Santo Domingo , D.N . 
Tel: +( 1 898 ) 54 1 8 4 03, +(1 898 ) 54 1 3 1 2 1 
Fax: +( 1 809)54 7 2 8 4 3 
Contact person : Mr . Victoriano Garcí a Santo s (Secretari o 
de Estad o de Salu d Públic a y  Asistencia Social ) 

ECUADOR 
Ingeniero Felip e Urrest a 
Director Genera l de l Institut o Ecuatorian o d e 
Normalización, INE N 
Baquerizo Moren o E8-2 9 (454 ) y  Almagro 
Quito 
Casilla Postale : 17-01-399 9 
Tel: +(59 3 2)50 1 88 5 (t o 891 ) 

mailto:bobs.standard@info.bw
mailto:asbtcponto@inmetro.gov.br
mailto:info@scc.ca
mailto:Dansk.Standard@ds.dk
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Fax: +(59 3 2 ) 56 7 815 , +(59 3 2 ) 22 2 22 3 
E-mail: inenl@inen.gov.e c 
Internet: http//:www.ecua.net.ec/inen / 

EGYPT 
Egyptian Organizatio n fo r Standardizatio n 
2 Lati n America Stree t 
Garden Cit y 
Cairo 
Tel: +(2 0 2 ) 35 4 0 7 71 , +(20 2 ) 35 4 9 7 2 0 
Fax: +(2 0 2)35 5 7 8 41 
Telex: 9329 6 EO S U N 
E-mail: moi@idso.gov.e g 

EL SALVADOR 
Ministerio d e Economí a 
Dirección d e Política Comercia l 
División d e Normas Técnica s 
Centro de Gobierno, Plan Maestr o Edifici o c- 2 
Alameda Juan Pabl o I I y Calle Guadalup e 
San Salvador , E l Salvador , C.A . 
Tel: +(503 ) 28 1 1  1  22, +(503 ) 28 1 1 1 55 
Fax: +(503)22 1 4 7 7 1 

EUROPEAN COMMUNIT Y 
EC TBT Enquir y Poin t 
DG II I -  B/4 
Rue de la Science , 15-1/6 1 
1049 Brussel s 
Belgium 
Tel: +(3 2 2 ) 29 5 5 7 38 , +(3 2 2 ) 29 5 87  4 9 
Fax: +(3 2 2 ) 29 9 5 7 25 , +(3 2 2 ) 29 6 0 8 5 1 
E-mail: sabine.lecrenier@dg3.cec.b e 
There wil l no longer be a  separate enquir y poin t fo r 
agricultural products . 

FINLAND 
Suomen Standardisoimisliitt o SF S 
(Finnish Standard s Association SFS ) 
P.O. Bo x 11 6 
FIN-00241 Helsink i 
Tel: +(35 8 0 ) 14 9 93 3 1 
Fax: +(35 8 0 ) 14 6 49 1 4 

FIJI 
Department o f Fai r Trading and Consume r Affair s 
Ministry o f Commerce, Industr y an d Publi c Enterprise s 
P.O. Bo x 2112 
Suva 
Tel: +(679)30 5 41 1 
Fax: +(679)30 2 61 7 

FRANCE 
Centre d'informatio n su r les normes e t règlement s 
techniques (CINORTECH ) 
(Information Centr e o n Standard s an d Technica l 
Regulations) 
Association français e d e normalisation (AFNOR ) 
(French Standar d Association ) 
Tour Europ e Cede x 0 7 
F-92049 Pari s La Défens e 
Tel: +(3 3 1)4 2 9 1 5 6 6 9 
Fax: +(3 3 1)4 2 9 1 5 6 5 6 
Telex: 61197 4 AFNO R F 
(address care of CINORTECH ) 
Contact person : Mm e Martin e Vaquie r 
"The Centr e i s fully operational . CINORTEC H ca n 
provide al l information o n AFNOR standard s an d o n 
technical regulation s an d certificatio n systems. " 

GERMANY 
Deutches Informationszentrum fü r technische Regeln (DITR ) 
(German Informatio n Centr e fo r Technical Regulations ) 
Postfach 1 1 0 7 
Burggrafenstr. 6 
D-10787 Berli n 
Tel: +(4 9 30)2 6 0 1 2 6 0 0 
Fax: +(4 9 30)2 6 2 8 12 5 

The DIT R i s bein g establishe d b y DIN , th e Germa n 
Standards Institute , i n cooperatio n wit h th e Federa l 
Government. Thi s bod y i s th e centra l poin t t o whic h t o 
address al l question s concernin g technica l rule s i n th e 
Federal Republi c o f Germany . 

The Centr e provide s informatio n abou t al l technica l rule s 
(including standards , technica l regulation s an d certificatio n 
systems) vali d i n th e Federa l Republi c o f Germany , 
irrespective o f whether th e technica l rule s hav e been issue d 
by federa l o r loca l authoritie s o r b y non-governmenta l 
bodies. A t presen t th e computer-aide d DIT R databan k 
comprises information abou t 36,000 technical rules either in 
force o r i n the draf t stage . 

GHANA 
The Directo r 
Ghana Standard s Boar d 
P.O. Box 245 
Accra 
Tel: +(23 3 21 ) 77 6 17 1 
Fax: +(23 3 21 ) 77 6 09 2 

GREECE 
Hellenic Organization fo r Standardizatio n (ELOT ) 
Information Cente r 
313 Acharnon Stree t 
GR 1114 5 Athen s 
Tel: +(3 0 1)20 1 98.9 0 
Fax: +(3 0 1)20 2 07.7 6 
Tlx: 2 1 96.2 1 ELO T GR 
E-mail: eem@elot.g r 

HONDURAS 
(a) Enquiry point for all  notifications: 
Secretaría d e Industri a y  Comerci o 
(Ministry o f Industr y an d Trade ) 
Dirección Genera l d e Integració n 
Económica y  Política Comercia l 
Edificio Larach , Pis o No. 1 0 
Tegucigalpa 
Tel: +(504 ) 22 2 6 0 55, +(504 ) 22 2 1 8 1 9 
Fax: +(504)23 8 1 3 36 

(b) Technical regulations, standards  and conformity assessment 
procedures: 
Secretaría d e Industri a y  Comerci o 
(Ministry o f Industr y an d Trade ) 
Dirección Genera l d e Protección a l Consumido r 
Departamento d e Normalización y  Metrologí a 
Edificio Larac h y Cia Pis o No. 8 
Tegucigalpa 
Tel: +(504)22 2 7 0 4 8 
Fax: +(504)23 8 1 3 36 
E-mail: rosorio@sieca.org.g t 

(c) Pharmaceutical products: 
Secretaría d e Salu d 
Departamento d e Farmaci a 
Edificio Vigi l 3era Plant a 

mailto:inenl@inen.gov.ec
http://www.ecua.net.ec/inen/
mailto:moi@idso.gov.eg
mailto:sabine.lecrenier@dg3.cec.be
mailto:eem@elot.gr
mailto:rosorio@sieca.org.gt
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Tegucigalpa 
Tel: +(504)23 8 6 2 8 8 
Fax: +(504)23 7 5 3 4 3 

(d) Food products: 
Secretaría d e Salu d 
Departamento Contro l d e Alimentos 
Paseo Monumento a  la Paz, Edificio CEESC O 
1 er Piso Barrio Morazá n 
Tel: +(504)23 2 1 1 3 9 
Fax: +(504)23 2 2 7 1 3 

HONG KONG , CHIN A 
Industry Departmen t 
36th Floor , Immigratio n Towe r 
7 Gloucester Road , Wan Cha i 
Hong Kon g 
Tel: +(852)282 9 482 4 
(Assistant Director-General , Qualit y Service s Division ) 
Fax: +(852)282 4 130 2 
Telex: 5015 1 INDH K H X 
E-mail: psib@id.gcn.gov.h k 

HUNGARY 
Magyar Szabvanyugy i Testule t 
(Hungarian Standard s Institute ) 
25 Ullo i u t 
H-1091 Budapes t 
Tel: +(3 6 1)21 8 3 0 1 1 
Fax: +(3 6 1)21 8 512 5 

ICELAND 
Ministry fo r Foreig n Affairs an d Externa l Trad e 
External Trade Departmen t 
Raudararstig 2 5 
150 Reykjavi k 
Tel: +(354)56 0 9 9 3 0 
Fax: +(354)56 2 4 8 7 8 
Contact person : Mr . Sverri r Júlíusso n 

INDIA 
Bureau o f Indian Standard s 
Manak Bhava n 
Bahadur Sha h Zafa r Mar g 9 
New Delhi 11 0 00 2 
Tel: +(9 1 11)32 3 0 9 1 0 
Fax: +(9 1 11)32 3 4 0 6 2 
Telex: (031)-6587 0 -  Answer Bac k 'BIS/IN ' 

INDONESIA 
Badan Standardisas i Nasiona l (BSN ) 
(National Standardizatio n Agency ) 
Sasana Widya Sarwon o L t 5 
Jalan Gato t Subrot o No . 1 0 
Jakarta 1271 0 
Tel: +(6 2 21 ) 52 0 6 5 74 , +(6 2 21 ) 52 2 1 6 8 6 
Fax: +(6 2 21)52 0 6 5 7 4 
E-mail: pustan@rad.net.i d 

IRELAND 
(a) Technical  regulations and certification systems: 
EU/YVTO Division 
Department o f Tourism an d Trad e 
Kildare Stree t 
Dublin 2 
Tel: +(35 3 1 ) 662 1 4 44 
Fax: +(35 3 1)67 6 6 1 5 4 

(b) Standards: 
Standards Developmen t 

National Standard s Authority o f Irelan d 
Glasnevin 
Dublin 9 
Tel: +(35 3 1 ) 807 3 8 0 0 
Fax: +(35 3 1 ) 807 3 8 3 8 
Telex: 4530 1 

ISRAEL 
The Standard s Institutio n o f Israe l 
42 Chai m Levano n Stree t 
Tel-Aviv 6997 7 
Tel: +(97 2 3)64 6 5 1 5 4 
Fax: +(97 2 3 ) 64 1 9 6 8 3 (Director-General ) 

+ (972 3 ) 64 1 2 7 6 2 (Inf . Center , 
WTO Enquir y Point ) 

ITALY 
(a) WTO  notifications: 
MICA DGP I 
Ministero Industria , Commerci o e  Artigianato 
Divisione XIX 
Via Molise 1 9 
1-00187 Roma 
Tel: +(3 9 6)47 0 52 6 6 9 
Fax: +(3 9 6)47 8 87 7 4 8 
E-mail: Min.Ind.Isp.Tecnico@agora.stm.i t 

(b) Technical regulations: 
Consiglio Nazionale dell e Ricerche (CNR ) 
Ufficio Trasferimento , Innovazione , Brevetti , Normativ a 
Tecnica (Stibnot ) 
Via Tiburtina 77 0 
1-00159 Rom a 
Tel: +(3 9 6)4 0 75 8 2 6 
Fax: +(3 9 6)4 9 93 2 44 0 
E-mail: Utinob@IRMRETI.CED.RM.CNR.I T 

(c) Standards of all sectors, except  electronics which can be 
requested to CEI: 
Ente Nazional e Italian o d i Unificazione (UNI ) 
Via Battistott i Sass i 11- b 
1-20153 Milano 
Tel: +(3 9 2 )7 0 0 2 4 1 
Fax: +(3 9 2 ) 7 0 1 0 61 0 6 
E-mail: Presidenza@UNI.UNICEI.I T 

(d) Electronics standards: 
Comitato Elettrotecnic o Italian o (CEI ) 
Viale Monz a 25 9 
1-20126 Milan o 
Tel: +(3 9 2)2 5 7 7 3 1 
Fax: +(3 9 2)2 5 7 7 32 0 1 
E-mail: Camagni@CEIUNI.I T 

JAMAICA 
Jamaica Burea u o f Standard s 
6 Winchester Roa d 
P.O.Box 11 3 
Kingston 1 0 
Tel: +( 1 809 ) 92 6 3140-6 , +( 1 809 ) 96 8 2063-7 1 
Fax: +( 1 809)92 9 4 7 3 6 
Telex: 229 1 STANBU R JA 
This government agenc y has responsibility fo r standard s 
development an d standard s implementatio n a s follows : 
- laboratory testing ; 
- product an d system s certification ; 
- technical information ; 
- training; 
- energy efficiency evaluation ; 

mailto:psib@id.gcn.gov.hk
mailto:pustan@rad.net.id
mailto:Min.Ind.Isp.Tecnico@agora.stm.it
mailto:Utinob@IRMRETI.CED.RM.CNR.IT
mailto:Presidenza@UNI.UNICEI.IT
mailto:Camagni@CEIUNI.IT
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- metrology; 
- ISO 9000 certification ; an d 
- laboratory accreditation . 

JAPAN 
(a) Standards Information Service 
Standards Informatio n Servic e a t MOF A mainly handle s 
enquiries i n the field s o f drugs, cosmetics, medical devices , 
foodstuffs, foo d additives , telecommunications facilities , 
motor vehicles, ships, aircraft an d railway . 

First Internationa l Organizatio n Divisio n 
Economic Affairs Burea u 
Ministry o f Foreign Affair s 
2-2-1 Kasumigaseki , Chiyoda-k u 
Tokyo 
Tel: +(8 1 3)3 5 8 0 33 1 1 
Fax: +(8 1 3)3 5 0 3 31 3 6 
Telex: C . J22350 A. GAIMU A-B J22350 

(b) Standards Information Service 
Standards Informatio n Servic e at JETRO mainly handle s 
enquiries i n the field s o f electric equipment, ga s appliance s 
measurement scales , foodstuffs, foo d additives , etc . Those 
enquiries concerning JIS on medica l devices , moto r 
vehicles, ships, aircraft an d railwa y equipment ar e handle d 
by JETRO. 

Information Servic e Departmen t 
Japan Externa l Trade Organization s (JETRO ) 
2-2-5 Toranomon, Minato-K u 
Tokyo 
Tel: +(8 1 3)3 5 8 2 6 2 7 0 
Fax: +(8 1 3)3 5 8 9 41 7 9 
Telex: C . J24378 A. JETRO A-B J24378 

In relation t o the service s of these tw o bodies , a Standard s 
Agreement Offic e ha s been establishe d i n the Ministr y of 
Foreign Affairs (MOFA) . Enquiries ca n b e made i n a  WT O 
language. 

KENYA 
The Managin g Directo r 
Kenya Burea u o f Standard s 
P.O. Box 5497 4 
Nairobi 
Tel: +(25 4 2)5 0 2 2 10- 9 
Fax: +(25 4 2)5 0 3 2 9 3 
Tlx: 25 2 5 2 "VIWANGO " 
E-mail: KEBS@ARG O GN.APC.OR G 

KOREA, REPUBLI C OF 
(a) Industrial products: 
Korean Nationa l Institut e o f Technology an d Qualit y 
(KNITQ) 
International Cooperatio n an d Metrolog y Divisio n 
2 Choongang-dong , Kwacho n 
Kyunggi-do, 427-01 0 
Tel: +(82 2 2)50 7 4 3 6 9 
Fax: +(82 2 2 ) 503 7 9 77 
E-mail: int_coop@mail.nitq.go.k r 

(b) Agricultural products: 
Ministry o f Agriculture, Forestr y and Fisherie s (MAFF ) 
Bilateral Cooperatio n Divisio n 
1 Choongang-dong, Kwacho n 
Kyunggi-do 427-76 0 
Tel: +(8 2 2)50 3 7 2 9 4 
Fax: +(8 2 2)50 7 2 0 9 5 
E-mail: bcd@maf.go.k r 
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(c) Fishery products: 
Ministry o f Maritime Affairs an d Fisherie s 
Trade Promotio n Divisio n 
826-14 Yoksam-dong , Kangnam-g u 
Seoul, 135-08 0 
Tel: +(8 2 2)56 7 2 7 2 9 
Fax: +(8 2 2)55 6 7 8 1 7 

(d) Health, sanitation and cosmetic products: 
Ministry o f Health an d Welfar e (MOHW ) 
International Cooperatio n Divisio n 
2 Choongang-dong , Kwacho n 
Kyunggi-do 427-76 0 
Tel: +(8 2 2)50 3 7 5 2 4 
Fax: +(8 2 2)50 4 6 4 1 8 
E-mail: invuioul@chollian.ne t 

LATVIA 
World Trad e Organizatio n Informatio n Divisio n 
Department o f Quality Managemen t an d Structur e 
Development 
Ministry o f Econom y 
55 Briviba s Stree t 
Riga LV-151 9 
Tel: +(371 ) 70 1 3 1 97 , +(371 ) 70 1 3 2 3 6 
Fax: +(371)72 8 0 8 8 2 

LIECHTENSTEIN 
Office fo r foreig n Affair s 
Heiligkreuz 1 4 
9490 Vadu z 
Liechtenstein 

LUXEMBOURG 
Inspection d u travai l e t des mines (ITM ) 
Rue Zithe 2 6 
Boîte postale 2 7 
L - 2010 Luxembour g 
Tel: +(352)47 8 6 1 5 0 
Fax: +(352)49144 7 

MACAU 
Macau Governmen t Economi c Service s 
1 -3 Rua do Dr . Pedr o José Lob o 
Edificio "Lus o Internacional" 25t h floor 
Macau 
Fax: +(853)5 9 0 3 1 0 

MALAYSIA 
Standard an d Industria l Researc h Institut e o f Malaysi a 
(SIRIM) 
Persiaran Dato ' Menter i 
Section 2 
P.O. Box 703 5 
40911 Sha h Alam 
Selangor Daru l Ehsa n 
Tel: +(6 0 3 ) 55 9 2 6 01 , +(60 3 ) 55 9 1 6 30 
Fax: +(6 0 3)55 0 8 0 9 5 
Telex: SIRI M M A 3867 2 

MALAWI 
Malawi Burea u o f Standard s 
P.O. Box 94 6 
Blantyre 
Tel: +(265)67 0 48 8 
Fax: +(265)67 0 75 6 
Telex: 4432 5 "MSD " M I 

MALI 
Direction national e de s industrie s 

mailto:int_coop@mail.nitq.go.kr
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Rue Famalo Coulibal y 
BP278 
Bamako 
Tel: +(223 ) 2 2 5 7 56 , +(223 ) 2 2 0 6 6 3 
Fax: +(223 ) 2 2 6 1 3 7 

MALTA 
Malta Standard s Authority (MSA ) 
Department o f Industr y 
Kukkanja Stree t 
St. Venera CMR0 2 
Tel: +(356)44 6 25 0 
Fax: +(356)44 6 25 7 

MAURITIUS 
Mauritius Standard s Burea u 
Moka 
Tel: +(230)43 3 3 6 4 8 
Fax: +(230 ) 43 3 5 0 51 , +(230) 43 3 5 1 5 0 

MEXICO 
Lie. Carmen Quintanill a Mader o 
Dirección Genera l d e Norma s 
Av. Puente d e Tecamachalco No . 6 , 3o piso 
Col. Lomas de Tecamachalc o 
C.P. 5395 0 
Naucalpan, Mexic o 
Tel: +(5 2 5 ) 72 9 9 4 8 0 
Fax: +(5 2 5 ) 72 9 9 4 8 4 
E-mail: cidgn@secofi.gob.mx , cqm@secofi.gob.m x 

MONGOLIA 
Mongolian Nationa l Centr e fo r Standardizatio n an d 
Metrology 
Peace Stree t 4 6 A 
Ulaanbaatar 5 1 
Mongolia 
Tel: +(97 6 1)35 8 34 9 
Fax: +(97 6 1)35 8 03 2 

MOROCCO 
Ministry o f Trade, Industr y an d Handicraft s 
Standardization an d Qualit y Promotio n Divisio n 
Moroccan Industria l Standardizatio n Servic e (SMINA ) 
Administrative Distric t Rabat-Chella h 
Tel: +(212 ) 7  76 63 17 , +(212 ) 7  76 66 9 8 
Fax: +(212) 7 7 6 6 2 9 6 

MOZAMBIQUE 
Instituto Naciona l d e Normalização e  Qualidade 
Av. 25 de Setembro , 117 9 2o anda r 
Maputo 
P.O. Box 2983 Maput o 
Tel: +(25 8 1 ) 42 1 4 09, +(25 8 1 ) 42 1 4 9 8 
Fax: +(25 8 1)4 2 4 5 8 5 
Telex: 6-93 3 INNOQ M O 

MYANMAR 
Director Genera l 
Directorate o f Trad e 
Ministry o f Commerc e 
228-240 Stran d Roa d 
Yangon 
Tel: +(9 5 1 ) 286 442 , +(9 5 1 ) 283 23 5 
Fax: +(9 5 1)28 9 57 8 

NAMIBIA 
Namibia Standard s Informatio n an d Qualit y Offic e 
(NSIQO) 

Private Ba g 1334 0 
Windhoek 
Tel: +(264)6 1 28 3 711 1 
Fax: +(264 ) 6 1 220 22 7 

NETHERLANDS 
(a) Enquiry point for Article 10, paragraph 1.1: 
Ministry o f Financ e 
Central Licensin g Office fo r Import s an d Export s 
Tax and Custom s Administratio n 
Section EEC/WTO - Notification s 
P.O. Box 3000 3 
9700 R D Groninge n 
Tel: +(3 1 50 ) 5 2 3 9 178 , +(31 50 ) 5 2 3 9 27 5 
Fax: +(3 1 50)5 2 3 9 21 9 
E-mail: cdiuor@noord.bart.n l 

The CDI U i s responsible fo r the implementatio n o f 
regulations i n the fiel d o f international trad e an d als o fo r 
information o n technica l regulations , includin g 
notifications. 

(b) Enquiry point for Article 10, paragraph 1.2: 
Nederlands Normalisati e Instituu t (NNI ) 
(Netherlands Standardizatio n Institute ) 
P.O. Box 505 9 
NL 2600 G B Delf t 
Tel: +(3 1 15 ) 6 9 02 5 5 
Fax: +(3 1 15 ) 6 9 01 3 0 

(c) Enquiry point for Article 10, paragraph 1.3: 
Raad voor Accreditati e 
(Council fo r Accreditation ) 
P.O. Bo x 2768 
NL-3500 G T Utrech t 
Tel: +(3 1 34)2 8 9 4 50 0 
Fax: +(3 1 34)2 3 9 4 53 9 

NEW ZEALAN D 
Standards Ne w Zealan d 
Standards Hous e 
155 The Terrac e 
Private Ba g 2439 
Wellington 
Tel: +(6 4 4)49 8 5 9 9 0 
Fax: +(6 4 4)49 8 5 9 9 

NIGER 
Ministère d u commerc e e t de l'industri e 
BP480 
Niamey 
Tel: +(227 ) 7 2 3 4 67 , +(227 ) 7 3 29 7 4 
Fax: +(227)7 3 215 0 

NIGERIA 
The Director-Genera l 
Standards Organizatio n o f Nigeri a 
Federal Secretaria t 
9th floor , Phas e 1 
Ikoyi, Lagos 
Tel: +(23 4 1 ) 68 26 1 5 
Fax: +(23 4 1)6 8 1 8 20 

NORWAY 
Norges Standardiseringsforbun d 
(Norwegian Standard s Association ) 
P.O. Bo x 7020 Homansbye n 
(Hegdehaugsveien 31 ) 
N-0306 Osl o 3 

mailto:cidgn@secofi.gob.mx
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Tel: +(47 ) 2 2 0 4 9 2 0 0 
Fax: +(47)2 2 0 4 9 2 1 1 
Telex 1905 0 ns f n 

PAKISTAN 
(a) Standardization and certification undertaken  by the Pakistan 
Standards Institution: 
Pakistan Standard s Institutio n 
39 Garden Roa d 
Saddar, Karach i 7440 0 
Tel: +(9 2 21 ) 7 7 29 52 7 
Fax: +(9 2 21 ) 7 7 28 12 4 

(b) Technical regulations relating to food and health safety: 
Ministry o f Health, Socia l Welfare an d Populatio n 
Planning 
Government o f Pakista n 
Secretariat Bloc k ' C , Islamaba d 
Tel: +(9 2 51)82 0 93 0 
Fax: +(9 2 51)82 9 70 3 

PAPUA NEW GUINE A 
Director Genera l 
National Institut e o f Standard s an d Industria l Technolog y 
(NISIT) 
P.O. Box 3042 
Boroko 
National Capita l Distric t 
Port Moresb y 
Tel: +(675)32 3 1 8 52 
Fax: +(675 ) 32 5 8 7 

PERU 
Comisión d e Reglamentos Técnicos y Comerciale s 
Instituto d e Defensa d e la Competencia y  de la Propieda d 
Intelectual 
Calle La Prosa No. 13 8 
Lima 41, Perú 
Tel: +(5 1 1)22 4 0 7 8 8 
Fax: +(5 1 1 ) 224 0 3 48 , +(5 1 1 ) 224 034 7 
E-mail: cnmamel@indecopi.gob.p e 

PHILIPPINES 
Bureau o f Product Standard s 
Department o f Trade an d Industr y 
3/F Trade an d Industr y Bldg . 
361 Sen . Gi l J. Puyat Avenue 
Metro Manila , Makat i Cit y 120 0 
Postal Address: P.O. Box 3228 MCP O 
Tel: +(6 3 2 ) 89 0 49 6 5 
Fax: +(6 3 2 ) 89 0 49 26 , +(6 3 2 ) 89 0 5 1 3 0 
E-mail: dtibpsrp@mnl.sequel.ne t 

POLAND 
Polski Komite t Normalizacyjn y (PKN ) 
(Polish Committe e fo r Standardization ) 
WTO/TBT Nationa l Enquir y Poin t 
P.O. Box 411 
ul. Elektoralna 2 
PL-00-950 Warsa w 
Tel: +(4 8 22 ) 62 0 02 41 ext . 651, 

+ (48 22)624 7 1 2 2 
Fax: +(4 8 22)62 4 7 1 2 2 
E-mail: polknor@atos.warman.com.p l 
Contact person : Mr . Marek Zarnoc h 

PORTUGAL 
Instituto Portuguê s d a Qualidad e 
(Portuguese Institut e fo r Quality ) 
Rua C à Avenida dos Três Vales 

P-2825 Mont e d a Caparic a 
Tel: +(35 1 1)29 4 8 1 0 0 
Fax: +(35 1 1 ) 294 8 2 23 , +(351 1 ) 294 8 1 0 1 

+ (351 1)29 4 8 2 2 2 
E-mail: PINCDCP@IPQM.IPQ.GTWMS.MAILPAC.P T 

ROMANIA 
Romanian Standard s Institut e 
13 Jean Loui s Calderon Stree t 
Sector 2 
Bucharest 
Tel: +(4 0 1)21 1 3 2 9 6 
Fax: +(4 0 1)21 0 0 8 3 3 
Telex: (065 ) 1 1 312 in s r 

SAINT LUCI A 
St Lucia Bureau o f Standard s 
Government Building s 
Block B, 4th Floo r 
John Compto n Highwa y 
Castries 
Tel: +( 1 758)45 3 0 0 4 9 
Fax: +( 1 758)45 3 7 3 4 7 

SINGAPORE 
(a) Standardization and certification undertaken  by the Singapore 
Productivity and Standards Board: 
Singapore Productivit y an d Standard s Boar d 
1 Scienc e Par k Driv e 
PSB Buildin g 
Singapore 11822 1 
Tel: +(65 ) 77 8 7 7 77 
Fax: +(65 ) 77 6 1 2 8 0 

(b) Technical regulations relating to specific electrical fittings and 
accessories: 
Public Utilities Boar d 
111 Somerse t Roa d 
15-01 
Singapore 23816 4 
Tel: +(65 ) 23 5 8 8 8 8 
Fax: + (65)7313 0 2 0 

(c) Technical regulations relating to processed food: 
Food Contro l Departmen t 
Ministry o f the Environmen t 
Environment Buildin g 
40 Scott s Roa d 
Singapore 22823 1 
Tel: +(65 ) 73 2 9 0 1 5 
Fax: + (65)7319 8 4 4 

(d) Technical  regulations relating to fish, meat, fruits and 
vegetables: 
Primary Productio n Departmen t 
National Developmen t Buildin g 
5 Maxwel l Roa d 
Singapore 16911 0 
Tel: +(65)22 2 1 2 1 1 
Fax: +(65)22 0 6 0 6 8 
Telex: RS28851PP D 

SLOVAK REPUBLI C 
Slovensky ustav technickej normalizáci e 
WTO Enquir y Poin t 
Karloveská cesta 6 3 
842 4 5 Bratislav a 
Visiting address: 
Stefanovicova 3 

mailto:cnmamel@indecopi.gob.pe
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814 3 9 Bratislav a 
Tel: +(42 1 7)39 7 88 6 
Fax: +(4217)39 7 88 6 

SLOVENIA 
Standards an d Metrolog y Institut e o f the Republi c of 
Slovenia (SMIS ) 
WTO TB T Enquir y Poin t 
Kotnikova 6 
SI-1000 Ljubljan a 
Tel: +(38 6 61 ) 17 8 304 1 
Fax: +(38 6 61 ) 17 8 319 6 
E-mail: smis@usm.mzt.s i 

SOUTH AFRIC A 
Standards Informatio n Centr e 
South African Burea u o f Standard s 
Private Ba g XI91 
0001 Pretori a 
Tel: +(2 7 12)42 8 791 1 
Fax: +(2 7 12 ) 34 4 156 8 
E-mail: info@sabs.co.z a 

SPAIN 
(a) Ministerio de Comercio y Turismo 
Dirección Genera l d e Comercio Exterio r 
(Subdirección Genera l d e Control , Inspecció n y 
Normalización de l Comercio Exterior ) 
Paseo de la Castellana, 162 , 6a plant a 
28046 Madri d 
Tel: +(3 4 1 ) 349 3 7 70 , +(3 4 1 ) 349 3 7 6 4 

+ (34 1)34 9 3 7 5 4 
Fax: +(3 4 1 ) 349 3 7 40 , +(3 4 1 ) 349 3 7 7 7 

(b) Spanish national standards: 
Asociación Español a d e Normalización y  de Certificació n 
(AENOR) 
Calle Fernández d e la Hoz, 5 2 
28010 Madri d 
Tel: +(3 4 1)31 0 4 8 5 1 
Fax: +(3 4 1)31 0 4 9 7 6 

SRI LANK A 
Director o f Commerc e 
Department o f Commerc e 
"Rakshana Mandiraya " 
21 Vauxhal l Stree t 
Colombo 2 
Tel: +(9 4 1 ) 29 733 , +(94 1 ) 43 6 1 1 4 
Fax: +(9 4 1)4 3 0 2 3 3 
Telex: 2190 8 COMMERC E 

SWAZILAND 
Quality Assurance Uni t 
Ministry o f Enterprise an d Employmen t 
P.O. Box 451 
Mbabane 
Tel: +(268)43 2 0 1 
Fax: +(268)44 7 1 1 

SWEDEN 
(a) Enquiry point for Article 10.1: 
Kommerskollegium 
(National Boar d o f Trade ) 
WTO-TBT Enquir y Poin t 
Box 680 3 
S-l 1 3 86 Stockhol m 
Tel: +(4 6 8)69 0 4 8 0 0 
Fax: +(4 6 8)69 0 4 8 4 0 

(b) Enquiry point for Article 10.2: 
SIS Service AB 
WTO-TBT Enquir y Poin t 
Box 645 5 
S-l0382 Stockhol m 
Tel: +(4 6 8 ) 61 0 30 0 0 
Fax: +(4 6 8)30 7 75 7 

SWITZERLAND 
Swiss Association fo r Standardizatio n 
SNV 
Mühlebachstrasse 5 4 
CH-8008 Züric h 
Tel: +(4 1 1)25 4 5 4 5 4 
Fax: +(4 1 1)25 4 5 4 7 4 
E-mail: switec@snv.c h 
The SN V has been establishe d a s the Enquir y Poin t b y the 
Federal Offic e o f Externa l Economi c Affairs . 

TANZANIA, UNITE D REPUBLI C OF 
The Principa l Secretar y 
Ministry o f Industrie s an d Trad e 
P.O. Bo x 950 3 
Dar E s Salaa m 
Tel: +(25 5 51 ) 11 7 222- 5 
Fax: +(25 5 51)4691 9 
Telex: 4168 9 

The Directo r 
Tanzania Burea u o f Standard s 
P.O. Bo x 952 4 
Dar E s Salaa m 
Tel: +(25 5 51)45 0 29 8 
Fax: +(25 5 51)45 0 98 3 
Telex: 4166 7 TB S T Z 

THAILAND 
Thai Industria l Standard s Institut e (TISI ) 
Ministry o f Industr y 
Rama VI Stree t 
Bangkok 1040 0 
Tel: +(6 6 2 ) 20 2 3 4 01 , +(66 2 ) 20 2 3 5 0 8 

+ (66 2)202 3 5 1 2 
Fax: +(6 6 2 ) 24 7 8 7 34 , +(6 6 2 ) 20 2 3 4 0 2 
E-mail: stdinfo@tisi.go.t h 

TRINIDAD AND TOBAG O 
The Directo r 
Trinidad an d Tobago Burea u o f Standard s (TTBS ) 
P.O. Bo x 467 
Port o f Spai n 
Tel: +(868 ) 66 2 8 8 27 , +(868 ) 66 2 4 4 81/ 2 
Fax: +(868)66 3 4 3 3 5 
E-mail: ttbs@opus.co.t t 

TUNISIA 
(a) Standards: 
Institut nationa l d e la normalisation e t de la propriét é 
industrielle (INNORPI ) 
(National Standardizatio n an d Industria l Propert y 
Institute) 
Contact point : Mr . Ali Ben Gaie d 
Cité E l Khadhra pa r Rue Alain Savar y 
1003 Tunis-Belvédèr e 
B.P. 2 3 
1012 Tuni s 
Tel: +(21 6 1 ) 78 59 2 2 
Fax: +(21 6 1)7 8 1 5 6 3 

mailto:smis@usm.mzt.si
mailto:info@sabs.co.za
mailto:switec@snv.ch
mailto:stdinfo@tisi.go.th
mailto:ttbs@opus.co.tt
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For informatio n on : standards ; standardizatio n an d 
certification systems ; industria l property ; quality ; relation s 
with foreig n standardizatio n an d certificatio n bodies . 

For services in the areas of: qualit y promotion; certification ; 
Industrial property ; othe r service s includ e sal e o f standard s 
and draf t standards , acces s t o domesti c an d foreig n 
databases, consultation o f Tunisian an d foreig n standards . 

(b) Seeds and plants: 
Ministry o f Agriculture 
Directorate-General o f Agricultural Productio n 
Seeds and Plant s Monitorin g and Certificatio n Divisio n 
30 rue Alain Savar y 
1002 Tunis-Belvédèr e 
Tel/Fax: +(21 6 1)8 0 0 4 1 9 
Contact point : Mr . Aissa Bouzir i 
For information on:  Standard s fo r seed s and plant s 

Documents available: Analysis report s and text s of 
regulations an d standard s 

(c) Technical regulations on Telecoms: 
Ministry o f Communication s 
Contact point : Mr . Ridh a Guellou z 
3 bis , rue d'Angleterr e 
1000 Tuni s 
Tel: +(21 6 1)3 3 3 4 3 6 
Fax: +(21 6 1)3 3 2 6 8 5 

Documents available on: Regulation s an d technica l subject s 

(d) Pesticides and disinfectants for domestic  use: 
Ministry o f Public Healt h 
Directorate o f Environmental Healt h an d Environmenta l 
Protection 
5 ru e Chaabane E l B' hour i 
1002 Tuni s 
Tel: +(21 6 1 ) 79 1 7 1 5 
Fax: +(21 6 1)7 9 0 9 7 3 
Contact point : Mr . Shlaheddin e CHENIT I 

For information on : Regulator y and organizationa l aspect s 
relating to pesticides fo r domesti c use and disinfectants . 

Documents availabl e on : Approva l an d attributio n 
procedures relatin g to pesticides fo r domesti c use an d 
disinfectants. 

(e) Pharmaceuticals, medical  accessories and special diet foods: 
Ministry o f Public Healt h 
Directorate o f Pharmacy and Medicament s 
31 ru e Khartou m 
1002 Tuni s 
Tel: +(21 6 1 ) 79 68 2 4 
Fax: +(21 6 1)7 9 7 8 1 6 
Contact point : Professo r Amor TOUM I 

For information on : Regulator y and organizationa l aspect s 
relating to: 
- Human medicaments ; 
- Veterinary medicaments ; 
- Serums and vaccines ; 
- Pharmaceutical accessories ; 
- Cosmetics. 

Documents availabl e on : Legislatio n an d approva l an d 
attribution procedure s fo r the above-mentione d products . 

(f) Technical  regulations in  other areas: 
Ministry of  Trade 
Directorate-General o f Competition an d Interna l Trad e 
6, rue Venezuel a 

1002 Tunis-Belvédèr e 
Tel: +(21 6 1 ) 78 08 1 5 
Fax: +(21 6 1)7 8 1 8 47 
For information on : An y technical regulation s no t covere d 
above 

TURKEY 
(a) Enquiry point for Article 10.1: 
Prime Ministr y 
Undersecretariat fo r Foreig n Trad e 
General Directorat e fo r Standardizatio n fo r Foreig n Trad e 
06510 Emek-Ankar a 
Tel: +(9 0 312 ) 21 2 5 8 96 , +(9 0 312 ) 21 2 8 7 1 7 
Fax: +(9 0 312)21 2 8 7 6 8 
E-mail: gokali@foreigntrade.gov.t r 

(b) Enquiry point for Article 10.1.2: 
Turkish Standard s Institutio n 
Necatibey Cad . No : 11 2 Bakanhkla r 
06100 Ankar a 
Tel: +(9 0 312)41 8 0 1 1 5 
Fax: +(9 0 312)41 8 0 1 1 6 
E-mail: biedb@tse.org.t r 

UGANDA 
Uganda Nationa l Burea u o f Standard s (UNBS ) 
Plot M  217 , Nakawa Industria l Area 
P.O. Box 632 9 
Kampala 
Tel: +(25 6 41 ) 2 2 2 3 69 , +(25 6 41 ) 2 2 2 3 6 7 

UNITED KINGDO M 
(a) Enquiry point of Article 10.1: 
WTO Sectio n 
Department o f Trade an d Industr y 
Room 36 0 
Kingsgate Hous e 
66-74 Victoria Stree t 
London SW1E6S W 
Tel: +(4 4 171) 2 1 5 45 1 1 
Fax: +(4 4 171) 2 1 5 45 1 2 

(b) Enquiry point of Article 10.3: 
BSI Informatio n Centr e 
389 Chiswic k Hig h Roa d 
London W 4 4A L 
Tel: +(4 4 181)99 6 7 1 1 1 
Fax: +(4 4 181)99 6 7 0 4 8 

UNITED STATE S 
National Cente r fo r Standard s an d Certificatio n 
Information 
National Institut e o f Standards an d Technolog y 
Bldg. 820, Room 16 4 
Gaithersburg, M D 2089 9 
Tel: +( 1 301)97 5 4 0 4 0 
Fax: +( 1 301)92 6 1 5 59 
E-mail: ncsci@nist.go v 

The Unite d States ' enquir y point , i n the Nationa l Institut e 
of Standard s an d Technology , maintain s a  referenc e 
collection o f standards , specifications , tes t methods , code s 
and recommende d practices . Thi s referenc e materia l 
includes Unite d States ' governmen t agencie s regulations , 
and standards of United State s private standards-developin g 
organizations an d foreig n nationa l an d internationa l 
standardizing bodies . Th e enquir y poin t respond s t o al l 
enquiries fo r informatio n concernin g federal , stat e an d 
private regulations , standards , an d conformit y assessmen t 
procedures. 

mailto:gokali@foreigntrade.gov.tr
mailto:biedb@tse.org.tr
mailto:ncsci@nist.gov
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URUGUAY 
Dirección Genera l par a Asuntos Económico s 
Internacionales 
Ministerio de Relaciones Exteriore s 
Colonia 120 6 
Montevideo 
Tel: +(59 8 2)90 2 0 6 1 8 
Fax: +(59 8 2 ) 90 1 7 4 1 3 

Dirección Genera l d e Comercio de l Ministeri o d e 
Economía y Finanza s 
Servicio de Información Comercia l 
Colonia 1206-P B 
CP. 11.10 0 
Montevideo 
Tel: +(59 8 2)90 0 2 6 2 2 
Fax: +(59 8 2)90 2 8 2 0 6 
E-mail: coensic@tips.org.u v 

ZAMBIA 
(a) Zambia Bureau of Standards 
The Directo r 
Box 50259 
ZA 1510 1 
Ridgeway 
Lusaka 
Tel/Fax: +(26 0 1 ) 227 17 1 
Telex: 4055 5 zab s 
E-mail: zabs@zamnet.z m 

(b) Permanent Secretary/Attention of  Director of Trade 
Ministry o f Commerce, Trade an d Industr y 
P.O. Bo x 3196 8 
Lusaka 
Tel: +(26 0 1)22 8 301/ 9 
Fax: +(26 0 1)22 6 67 3 

(c) Zoo - Sanitary (Animal/animal  material) 
Senior Veterinary Office r 
Department o f Animal Productio n an d Healt h 

Mulungushi Hous e 
P.O. Bo x 5006 0 
Lusaka 
Tel: +(26 0 1)25 0 274 , 
Fax: +(26 0 1)23 6 28 3 

+ (260 1)25 2 60 8 

(d) Phytosanitary service (Plant  material) 
Mount Makul u Researc h Statio n 
P/B7 
Chilanga 
Tel: +(26 0 1 ) 278 655 , +(26 0 1 ) 278 24 2 
Fax: +(26 0 1)23 0 6 2 2 2 

ZIMBABWE 
(a) Standards, technical regulations and certification schemes: 
The Directo r Genera l 
Standards Association o f Zimbabw e 
P.O. Bo x 225 9 
Northend Close , Northridge Par k 
Borrowdale 
Harare 
Tel: +(26 3 4)88 2 017-19 , +(26 3 4 ) 88 5 511/ 2 
Fax: +(26 3 4)88 2 02 0 

(b) Agricultural products: 
The Permanen t Secretar y 
Ministry o f Agriculture 
1 Borrowdale Roa d 
P/Bag 770 1 
Causeway 
Harare 
Tel: +(26 3 4 ) 70 8 06 1 
Fax: +(26 3 4)73 4 64 6 

(c) Food and health safety: 
Ministry o f Health an d Chil d Welfar e 
P.O. Bo x CY 112 2 
Causeway 
Harare 
Tel: +(26 3 4 ) 73 0 01 1 
Fax: +(26 3 4)72 9 15 4 

AGREEMENT ON THE APPLICATION OF SANITARY AND PHYTOSANITARY MEASURE S 

ANTIGUA AND BARBUD A 
Permanent Secretar y 
Ministry o f Trade 
P.O.Box 155 0 
Redcliffe Stree t 
St. John' s 
Tel: +(809 ) 46 2 1 6 26/28, 462 1 5 42 
Fax: +(809)46 2 1 6 25 

ARGENTINA 
Secretaría d e Agricultura, Ganadería , Pesc a y Alimentación 
Dirección Naciona l d e Mercado s Agroalimentario s 
Paseo Colón 922 , Oficina 4 0 
1063 Buenos Aires 
Tel: +(541 ) 34 9 2 2 42/34 9 2 2 4 3 
Fax: +(541)34 9 2 2 4 4 

AUSTRALIA 
Policy and Internationa l Divisio n 
Australian Quarantin e an d Inspectio n Servic e 
GPO Bo x 85 8 
Canberra ACT 260 1 
Tel: +(612 ) 627 2 414 6 

Fax: +(612 ) 627 2 367 8 
E-mail/Internet: sps.contact@aqis.gov.a u 
Web site : http://www.aqis.gov.a u 

BANGLADESH 
Mr. Ghula m Rahma n 
Joint Secretar y 
Ministry o f Commerc e 
Government o f the People' s Republi c of Banglades h 
Bangladesh Secretaria t 
Dhaka 
Tel: +(8802 ) 8 3 46 6 5 
Fax: +(8802)8 6 5 7 4 1 

BELIZE 
The Permanen t Secretar y 
Ministry o f Agriculture 
Belmopan 
Tel: +(5018)2 2 33 0 
Fax: +(5018)2 2 40 9 

BOLIVIA 
Dirección Naciona l d e Producción y  Protección Agrícol a 
Av. Camacho No . 1471 , Piso 5 

mailto:coensic@tips.org.uv
mailto:zabs@zamnet.zm
mailto:sps.contact@aqis.gov.au
http://www.aqis.gov.au
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La Paz 
Tel: +(5912 ) 3 7 42 68/3 7 42 7 0 interno 12 6 
Fax: +(5912)3 5 7 5 3 5 

BOTSWANA 
The Permanen t Secretar y 
Ministry o f Agriculture 
Private bag 00 3 
Gaborone 
Tel: +(267 ) 3 5 05 00/35 0 6 0 3 
Fax: +(267)3 5 6 0 2 7 

BRUNEI DARUSSALA M 
International Relation s an d Trade an d Developmen t 
Division 
Ministry o f Industry an d Primar y Resource s 
Tel: +(6732)3 8 2 8 2 2 
Fax: +(6732 ) 3 8 28 46/38 3 8 1 1 

BULGARIA 
Phytosanitary Measures: 
Mr. Stefa n Uzunov , Responsible for WTO  SPS  Enquiries 
National Servic e for Plan t Protection , Quarantin e an d 
Agrochemistry 
Ministry o f Agriculture, Forest s and Lan d Refor m 
55, "Hrist o Botev " Blvd . 
1040-Sofia 
Tel: +(3592 ) 98 1 2734/98 1 010 6 
Fax: +(3592)98 0 808 2 
E-mail/Internet: nsrzka@alpha.acad.b g 

Sanitary Measures: 
Dr. Svetl a Tchamova, Responsible for WTO  SPS  Enquiries 
National Veterinar y Servic e 
15-A, "Pencho Slaveikov " Blvd . 
1606-Sofia 
Tel: +(3592)52 5 298 
Fax: +(3592)52 2 925 

BURKINA FAS O 
Direction d e la Protection de s Végétaux e t d u 
Conditionnement (DPVC ) 
BP 5362 Ouagadougo u 
Tel: +(226)3 0 1 3 47/30 1 1 61 
Fax: +(226)3 0 116 1 

CANADA 
WTO/NAFTA Enquir y Poin t 
Standards Counci l o f Canad a 
1200-45 O'Conno r Stree t 
Ottawa, Ontari o 
K1P 6N 7 

Tel: +(1613)23 8 3 2 2 2 
Fax: +(1613)56 9 0 3 7 8 
E-mail/Internet: info@scc.c a 

CHILE 
Servicio Agrícola y Ganadero (SAG ) 
Avenida Bulne s 14 0 
Santiago 
Tel: +(562 ) 672 36 35/698 22 44/698 25 41 
Fax: +(562 ) 671 74 19 
E-mail/Internet: rrii@sag.minagri.gob.c l 

CHINA 
(Observer) 
Administration o f Animal an d Plan t Quarantin e o f th e 
People's Republi c of China (PRC ) 
12 Yi Nong Zhan Gua n Beil u 
Chaoyang Distric t 
Beijing 10002 6 
Tel: +(8610 ) 6 4 1 9 40 40/64 1 9 40 3 1 
Fax: +(8610 ) 6 5 02 5 2 7 3 

COLOMBIA 
Ministerio d e Desarroll o Económic o 
División d e Normalización y  Calida d 
Carrera 1 3 No. 28-01 Pis o 8 
Santafé d e Bogot a 
Tel: +(571)33 8 0 6 4 1 
Fax: +(571)24 5 7 2 5 6 

COSTA RIC A 
Ministerio d e Agricultura y  Ganaderí a 
Dirección d e Servicio s de Protección Fitosanitari a 
Dirección d e Salud Anima l 
Centro d e Información Fitosanitari a y  Zoosanitaria par a el 
Comercio 
Apartado 10094-100 0 
San José 
Tel: +(506 ) 260 61 90/260 08 45/260 82 91 
Fax: +(506)26 0 83 01 
E-mail/Internet: protagro@sol.racsa.co.c r 

CÔTE DTVOIR E 
Côte d'Ivoir e Normalisatio n (CODINORM ) 
Immeuble l e Général -  5èm e étag e 
Angle Botreau Rousse l 
Rue du Commerc e 
01 B P 187 2 Abidjan 0 1 
Tel: +(225)2 1 5 5 12/2 2 8 3 2 9 
Fax: + (225)212 5 6 0 

CUBA 
Plant health: 
Sr. Jorge Opies Día z 
Director 
Calle 11 0 Esquina 5ta . B  y eta. F , Playa 
Habana 
Tel: +(537)2 9 6 1 89/2 2 2 5 1 6 
Fax: +(537)3 3 5 0 8 6 

Veterinary medicine: 
Dr. Emerio Serran o Ramíre z 
Director 
Calle 1 2 No. 355 entr e 1 5 y 1 7 Playa 
Habana 
Tel: +(537 ) 3 0 6 6 15/3 0 35 35/3 7 0 7 77/3 0 34 4 7 
Fax: +(537)3 3 5 0 8 6 

CYPRUS 
Permanent Secretar y 

BRAZIL 
Secretaria d e Defesa Agropecuári a (SDA ) 
Ministério d a Agricultura e  da Reform a Agrári a (MAARA ) 
Esplanada do s Ministério s 
Bloco 'B' , Anexo 'B' , sala 40 6 
Brasilia-DF-70.170 
Tel: +(5561 ) 21 8 2 3 14/21 8 23 1 5 
Fax: +(5561)22 4 3 9 9 5 
E-mail/Internet: cenagri@ibict.b r 

Food Safety Measures: 
Dr. Snejan a Altankova , Responsible for WTO  SPS  Enquiries 
Ministry o f Healt h 
5, "Svet a Nedelya " Squar e 
1000-Sofia 
Tel: +(3592 ) 87 5 23 4 
Fax: +(3592)88 3 41 3 

mailto:nsrzka@alpha.acad.bg
mailto:info@scc.ca
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Chapter 5  - Annex:  SPS National  enquiry  points 113 

Ministry o f Agriculture, Natura l Resource s an d 
Environment 
1412 Nicosi a 
Tel: +(357-2)3 0 2 2 4 7 
Fax: +(357-2 ) 7 8 1 1 5 6 

CZECH REPUBLI C 
Ing. Miluška Vrlov á 
Director 
Department o f Internationa l Trad e Cooperatio n -  4010 
Ministry o f Agriculture o f the Czec h Republi c 
Tîšnov 1 7 
117 05 Prah a 1 
Tel: +(4202)21 8 12 4 4 8 
Fax: +(4202)24 8 10 6 5 2 
E-mail/Internet: kantorova@mze.c z 

DJIBOUTI 
Ministère d u commerce e t de l'industri e 
Service du contrôl e d e la qualité e t des norme s 
Djibouti 
Tel: +(253)3 5 2 5 4 0 
Fax: +(253)3 5 4 9 0 9 
E-mail/Internet: commerce@internet.dj i 

DOMINICA 
Permanent Secretar y 
Ministry o f Agriculture an d th e Environmen t 
Government Headquarter s 
Kennedy Avenue 
Roseau 
Tel: +(767 ) 448 2401 Ext 3282 
Fax: +(767 ) 448 7999 

DOMINICAN REPUBLI C 
Zoosanitary analyses: 
Atención: Dr . Rafae l Jáque z 
- Departamento de Sanidad Animal 
- Departamento de Recursos Pesqueros 

Sanitary control of fruits and  vegetables: 
Atención: Dr . Pedr o Jorge 
- Departamento de Sanidad Vegetal 
Secretaría de Estado de Agricultura 
Dirección Genera l d e Ganaderí a 
Urbanización Jardine s de l Nort e 
Santo Doming o 
Tel: +(1809)54 7 38 88 
Fax: +(1809)22 7 12 68 

Drugs and food additives: 
Atención: Lusitani a Acost a 
División d e Drogas y Farmacia s 
Secretaría de Salu d Públic a y Asistencia Socia l (SESPAS ) 
Ave. San Cristóbal , esq . Tiradente s 
Santo Domingo , D.N . 
Tel: +(1809 ) 54 1 8 4 03/541 3 1 2 1 
Fax: +(1809)54 7 2 8 4 3 

ECUADOR 
Servicio Ecuatoriano d e Sanida d Agropecuaria (SESA ) 
Ministerio de Agricultura y Ganaderí a 
Avenida Eloy Alfaro y  Av. Amazonas 
Edificio MA G noveno pis o 
Quito 
Tel: +(5932 ) 5 6 7 2 32/5 4 3 3 1 9 
Fax: +(5932)2 2 8 4 4 8 
E-mail/Internet: http://www.iica.saninet.ne t 

EGYPT 
Ministry o f Agriculture 
Department o f Economic Affair s 
7 Nady El-Sai d St . 
Dokki 
Tel: +(202)33 7 4 8 7 3 
Fax: +(202)33 7 4 8 7 3 
E-mail/Internet: capi@idsc.gov.e g 

EL SALVADO R 
Ministerio d e Agricultura y  Ganaderí a 
Dirección d e Sanida d Vegeta l y Animal (DGSVA ) 
Cantón E l Matazano d e Soyapang o 
San Salvado r 
Tel: +(503)22 7 3 9 2 4 
Fax: +(503)22 7 2 5 9 4 

ESTONIA 
(Observer) 
Sanitary measures: 
Mr. Toivo Nōvandi 
Ministry o f Agriculture 
Lai 39/4 1 
Tallinn EE010 0 
Tel: +(372 ) 625 6 14 2 
Fax: +(372)631 3 60 0 

Mr. Ago Pärte l 
State Veterinary Departmen t 
Väike Paal a 3 
Tallinn EE001 4 
Tel: +(372)638 0 07 9 
Fax: +(372)63 8 021 0 

Phytosanitary measures: 
Mr. Toomas Kewa i 
Ministry o f Agriculture 
Lai 39/4 1 
Tallinn EE010 0 
Tel: +(372 ) 625 6 13 9 
Fax: +(372)631 3 20 0 

Mr. Ül o Saamer e 
Estonian Stat e Plan t Quarantin e Inspectio n 
Lai 1 1 
Tallinn EE000 1 
Tel: +(372 ) 641 1 62 0 
Fax: +(372)641161 8 

EUROPEAN UNIO N 
Mr. Marc o Castellin a 
86 rue de la Loi 
Office 7/ 8 
1049 Brussel s 
Tel: +(322)29 5 8 1 8 2 
Fax: +(322)29 6 2 7 9 2 
E-mail/Internet: marco.castellina@dg6.cec.b e 

Member Stat e Contac t Points : 

AUSTRIA 
Bundesministerium fü r wirtschaftliche Angelenheite n 
(Federal Ministr y fo r Economi c Affairs ) 
Abteilung II/ l 1 (Division 11/11 ) 
Stubenring 1 
A-1011 Wie n 
Tel: +(431 ) 71 1 00/ext . 545 2 
Fax: +(431)71 5 9 6 5 1 
E-mail/Internet:gabriela.habermayer@bmwa.bmwa.ada.at 

mailto:kantorova@mze.cz
mailto:commerce@internet.dji
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BELGIUM 
Institut belg e de normalisation (IBN ) 
(Belgian Standard s Institute ) 
Avenue de la Brabançonne 2 9 
B-1040 Bruxelle s 
Tel: +(322 ) 73 4 9 2 0 5 
Fax: +(322)73 3 4 2 6 4 

DENMARIC 
Landsbrugs -  og Fiskeriministeriets (Ministr y of 
Agriculture an d Fisheries ) 
Holbergsgade 2 
1057 Copenhage n K 
Tel: +(45)3 3 9 2 3 3 0 1 
Fax: +(45)3 3 1 4 50 4 2 
E-mail/Internet: lfm@lfm.d k O R era@lfm.d k 

FINLAND 
Eha Rantane n 
Finnish Standard s Association (SFS ) 
P.O.Box 11 6 
00241 Helsink i 
Tel: +(35 8 9) 149 34 37 
Fax: +(35 8 9) 146 49 14 
E-mail/Internet: eha.rantanen@sfs.f i 
Web site : http://www.sfs.f i 

FRANCE 
Monsieur l e Chef d e la Mission d e coordinatio n 
sanitaire international e 
Direction général e de l'alimentatio n 
Ministère d e l'agricuture e t de la pêche 
251 ru e de Vaugirar d 
75732 Pari s Cedex 1 5 
Tel: +(33 ) 1  4 9 55 8 1 20 or 49 55 8 4 8 6 
Fax: +(33 ) 1  4 9 55 8 3 1 4 or 49 55 44 6 2 
E-mail/Internet: mcsi@wanadoo.f r o r 
alain.dehove@agriculture.gouv.fr 

GERMANY 
Bundesministerium fu r Ernährung , Landwirtschaf t un d 
Forsten 
Referat 71 6 
Postfach 1 4 02 7 0 
53107 Bon n 
Tel: +(49228)52 9 3 7 9 7 
Fax: +(49228)52 9 4 4 1 0 
E-mail/Internet: tka3472@bml.bund400.d e 
Attention: Mr . Pete r Wit t (tel : (49228 ) 52 9 3 7 97 ) o r 
Ms Christine Rabenschla g (tel : 529 3 4 72 ) 

GREECE 
Ministry o f Agriculture 
Directorate o f Agricultural Polic y and Documentatio n 
Division o f EU, International Relation s an d Trad e 
Policy 
5 Acharnon Stree t 
Athens 1017 6 
Tel: +(301)52 9 146 1 
Fax: +(301)52 4 858 4 

IRELAND 
Mr. Ray McGlyn n 
EU Trade Divisio n 
Department o f Agriculture, Foo d and Forestr y 
Agriculture House , Kildare Stree t 
Dublin 2 
Tel: +(35 3 1 ) 607 200 0 
Fax: +(35 3 1 ) 661 451 5 

ITALY 
Ministero deli a Sanit a 
Dipartimento degl i Alimenti, Nutrizion e e  delia Sanit a 
Publica Veterinari a 
Ufficio III : Rapport i Internazional i 
Director: Dr . Piergiusepp e Facell i 
Piazzale Marcon i 2 5 
00144 EU R Rom a 
Tel: +(3906)5 9 9 4 3 6 1 3 
Fax: +(3906)5 9 9 4 3 5 5 5 
E-mail/Internet: danspv@IZS.I T 

LUXEMBOURG 
Ministère d e l'agriculture , d e la viticulture e t d u 
développement rura l 
SPS -  Point d e contac t 
L-2913 Luxembour g 
Tel: +(352)47 8 2 5 2 7 
Fax: +(352)4 6 4 0 2 7 

NETHERLANDS 
Ministry o f Economie Affair s 
Central Servic e Import s an d Export s 
Section EEC/WTO-Notification s 
P.O. Box 3000 3 
9700 R D Groninge n 
Tel: +(3150)52 3 9 1 1 1 
Fax: +(3150)52 6 0 6 9 8 

PORTUGAL 
Prof. Doutor Francisc o Cordovi l 
Gabinete d e Planeamento e  Política Agro-Alimenta r 
Rua Padr e António Vieir a 1 
1099-073 Lisbo a 

SPAIN 
Dirección Genera l d e Comercio Exterio r 
(Subdirección Genera l d e Control , Inspecció n y 
Normalización de l Comercio Exterior ) 
Punto d e Informacion de l Comité d e Medida s 
Sanitarias y  Fitosanitarias/SP S 
Paseo de la Castellana 16 2 -  planta 6 a 
28046 Madri d 
Tel: +(341)34 9 3 7 6 4 
Fax: +(341)34 9 3 7 4 0 

SWEDEN 
Kommerskollegium (Nationa l Boar d o f Trade ) 
WTO-SPS Enquir y Poin t 
Box 680 3 
11386 Stockhol m 
Tel: +(468 ) 69 0 48 0 0 
Fax: +(468)3 0 6 7 5 9 
E-mail/Internet: sps@kommers.s e 

UNITED KINGDO M 
Ms H . C . Blak e 
Ministry o f Agriculture, Fisherie s and Foo d 
Trade Polic y and Tropica l Food s Division , Branc h A 
10 Whitehall Plac e (Eas t Block ) 
London SW1 A 2H H 
Tel: +(44171)27 0 8 2 3 8 
Fax: +(44171)27 0 8 4 1 5 
E-mail/Internet: h.blake@tptf.maff.gov.u k 

FIJI 
The Permanen t Secretar y fo r Agriculture, Fisheries , Forest s 
and ALTA 
Private Mai l Ba g 
Raiwaqa 

mailto:lfm@lfm.dk
mailto:era@lfm.dk
mailto:eha.rantanen@sfs.fi
http://www.sfs.fi
mailto:mcsi@wanadoo.fr
mailto:alain.dehove@agriculture.gouv.fr
mailto:tka3472@bml.bund400.de
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mailto:h.blake@tptf.maff.gov.uk


Chapter 5  -  Annex:  SPS National  enquiry  points 115 

Suva 
Tel: +(679)3 8 4 2 3 3 
Fax: +(679)3 8 5 0 4 8 

GABON 
M. Eyi Metou Marti n 
Inspection général e d e l'agricultur e 
Ministère d e l'agriculture , d e l'élevage e t d u 
développement rura l 
B.P. 18 9 
Libreville 
Tel: +(241)7 6 3 8 3 6 
Fax: +(241)7 2 8 2 7 5 

GEORGIA 
Coordinator: Leva n Chiteishvil i 
Ministry o f Agriculture an d Foo d 
Room 328 , 41 Kostav a Stree t 
Tbilisi 
Tel: +(99 5 32)3 3 4 8 3 7 
Fax: +(99 5 32)3 3 4 8 3 7 
E-mail/Internet: sps_levan@access.sanet.g e 

GHANA 
The Directo r 
Plant Protectio n &  Regulatory Service s 
Ministry o f Food & . Agriculture 
P.O. BoxM.3 7 
Accra 
Tel: +(23321)6 6 5 8 8 4 
Fax: +(23321)6 6 8 2 4 5 

GRENADA 
Mr. Pau l Graha m 
Agricultural Office r 
Pest Management Uni t 
Botanical Garden s 
St Georges' s 
Tel: +( 1 473)44 0 0 0 1 9 
Fax: +( 1 473)44 0 8 8 6 6 
E-mail/Internet: PMU@Caribsurf.co m 

GUATEMALA 
Dirección Técnic a d e Sanida d Vegeta l 
Dependencia d e la Dirección Genera l d e Servicio s 
Agrícolas -  DIGESA 
7a. Avenida 3-8 7 Zon a 1 3 
Guatemala 
Tel: +(5022 ) 7 2 04 9 3 

Dirección Técnica d e Sanidad Anima l 
Dependencia d e la Dirección Genera l d e Servicio s 
Pecuarios -  DIGESEPE 
Bárcenas, Carretera a  Amatitlan, km . 22. 5 
Guatemala 
Tel: +(5022)3 1 2 0 12/3 1 2 0 1 8 

GUYANA 
Food safety standards and policy: 
Director 
Government Analys t Foo d an d Drug s Departmen t 
Ministry o f Healt h 
Mudlot, Kingsto n 
P.O.Box 101 9 
Georgetown 
Tel: +(59 2 2 )5 6 48 2 
Fax: +(59 2 2)5 4 25 9 

Plant protection and  livestock health: 
Chief Crop s and Livestoc k Office r 

Ministry o f Agriculture 
Regent an d Vlissenge n Road s 
Georgetown 
Tel: +(59 2 2 )5 6 28 1 
Fax: +(59 2 2 )5 6 28 1 

HONDURAS 
Secretaría d e Agricultura 
Unidad d e Planeamiento y  Evaluación d e Gestión (UPEG ) 
Boulevard Miraflores , Av . La Fao 
Tegucigalpa, M.D.C . 
Tel: +(504)23 9 0 1 1 5 
Fax: +(504)2310 0 5 1 

HONG KONG , CHIN A 
Trade Departmen t 
The Governmen t o f the Hon g Kon g 
Special Administrative Regio n 
17/F, Trade Departmen t Towe r 
700 Natha n Roa d 
Hong Kon g 
Tel: +(852)239 8 539 8 
Fax: +(852)278 9 249 1 

HUNGARY 
Ministry o f Agriculture 
Department fo r Internationa l an d Economi c Affair s 
Kossuth Lajo s té r 1 1 
1055 Budapes t 
Tel: +(361 ) 13 1 35 7 8 
Fax: +(361)13 2 6 7 9 6 

ICELAND 
Ministry o f Agriculture 
Mr. Halldó r Runólfsso n 
Chief Veterinar y Office r 
Sölvhólsgata 7 
150 Reykjavi k 
Tel: +(354 ) 56 0 9 7 50/56 0 9 7 7 5 (direct ) 
Fax: +(354)55 2 116 0 
E-mail/Internet: halldor.runolfsson@lan.stjr.i s 

INDIA 
The Join t Secretar y 
Plant Protectio n Divisio n 
Ministry o f Agriculture (Departmen t o f Agriculture & 
Cooperation) 
Krishi Bhavan , Raf i Mar g 
New Delhi - 11000 1 
Tel: +(9111)33 8 3 7 4 4 
Fax: +(9111)33 8 8 2 5 7 

INDONESIA 
Centre fo r Agricultural Quarantin e (Enquir y Point ) 
Jalan Pemud a n E 64 , Kav. 16-1 7 
Jakarta 
Tel: +(6221 ) 48 9 4 8 77/48 9 2 0 2 0 
Fax: +(6221)48 9 4 8 77 
E-mail/Internet: caqsps@indo.net.i d 

ISRAEL 
Mr. Elda d Landshu t 
Director 
Plant Protectio n an d Inspectio n Service s 
Ministry o f Agriculture an d Rura l Developmen t 
P.O. Bo x 7 8 
Beit Dagan 5025 0 
Tel: +(97 2 3)96 8 150 0 
Fax: +(97 2 3)96 8 150 7 
E-mail/Internet: ppis@netvision.net.i l 

mailto:sps_levan@access.sanet.ge
mailto:PMU@Caribsurf.com
mailto:halldor.runolfsson@lan.stjr.is
mailto:caqsps@indo.net.id
mailto:ppis@netvision.net.il
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Prof. A. Shimshon y 
Director 
Veterinary Service s &  Animal Healt h 
Ministry of Agriculture an d Rura l Developmen t 
P.O. Box 1 2 
Beit Dagan 5025 0 
Tel: +(9723)96 8 1 6 06/12 
Fax: +(9723)96 8 1 6 41 
E-mail/Internet: vsahshim@netvision.net.i l 

JAMAICA 
Chief Plan t Quarantine/Produc e Inspecto r 
Ministry o f Agriculture 
Hope Garden s 
Kingston 6 
Tel: +(1809)92 7 3 5 1 4 
Fax: +(1809 ) 92 7 1 7 01/927 1 9 04 

JAPAN 
Standards Informatio n Servic e 
First Internationa l Organization s Divisio n 
Economic Affairs Burea u 
Ministry o f Foreign Affair s 
2-2-1 Kasumigaseki , Chiyoda-k u 
Tokyo 
Tel: +(813)358 0 331 1 
Fax: +(813)350 3 313 6 

KENYA 
Human Health: 
The Directo r o f Medica l Service s 
P.O. Box 3001 6 
Nairobi 
Tel: +(2542 ) 7 1 7 0 7 7 
Fax: +(2542)715 2 3 9 

Plant Health: 
The Directo r o f Agriculture 
P.O. Box 3002 8 
Nairobi 
Tel: +(2542 ) 7 1 8 8 7 0 
Fax: +(2542 ) 7 2 57 7 4 

Animal Health: 
The Directo r o f Veterinary Service s 
P.O. Box Kabete 
Nairobi 
Tel: +(2542)6 3 2 2 3 1 
Fax: +(2542 ) 6 3 1 2 7 3 

KOREA, REPUBLIC OF 
Animal or  plant health or zoonoses (excluding  aquatic animals): 
Bilateral Cooperation Divisio n 
Ministry o f Agriculture an d Forestr y (MAF ) 
1, Choongang-dong, Kwacho n 
Kyunggi-do, 427-76 0 
Tel: +(822)50 3 7 2 9 4 
Fax: +(822)50 7 2 0 9 5 
E-mail/Internet: bcd@maf.go.k r 

Food safety relating to food additives, veterinary  drug and 
pesticide residues, contaminants,  methods  of analysis and 
sampling, and  codes and guidelines of hygienic practice: 
Food and Dru g Industry Divisio n 
Ministry o f Health an d Welfare (MOHW ) 
1, Choongang-dong, Kwacho n 
Kyunggi-do, 427-76 0 
Tel: +(822)50 3 7 5 4 5 
Fax: +(822)50 3 7 5 4 6 
E-mail/Internet: foodkor@chollian.ne t 

Aquatic animal health and sanitation: 
Trade Promotio n Divisio n 
Fisheries Polic y Burea u 
Ministry o f Maritime Affairs an d Fisherie s 
826-14 Yoksam-dong , Kangnam-g u 
Seoul 135-08 0 
Tel: +(822)56 7 2 7 2 9 
Fax: +(822)56 6 7 8 1 7 

KYRGYZSTAN 
Information Centr e o f the Stat e Inspectorat e o n 
Standardization an d Metrolog y (Kyrgyzstandard ) 

LATVIA 
WTO Informatio n Divisio n 
Department o f Quality Managemen t an d Structur e 
Development 
Ministry o f Econom y 
55 Briviba s Stree t 
RigaLV-1519 
Tel: +(371 ) 7  01 3 1 97/ 7 01 3 2 3 6 
Fax: +(371 ) 7  28 0 8 8 2 

LIECHTENSTEIN 
Office fo r Foreig n Affair s 
Heiligkreuz 1 4 
9490 Vadu z 
Tel: +(4175)23 6 6 0 5 2 
Fax: +(4175)23 6 6 0 5 9 

MACAU 
"Leal Senado " 
Avenida Almeida Ribeir o 
Edifício Lea l Senad o 
Tel: +(853)3 8 7 3 33/38 3 9 9 3 
Fax: +(853)3 4 1 8 90 

MALAWI 
Animal health: 
The Directo r 
Department o f Animal Healt h 
P.O. Box 209 6 
Lilongwe 
Tel: +(265 ) 7 4 39 94/7 4 4 3 9 0 
Fax: +(265)7 4 3 9 9 4 

Plant protection: 
Head o f Plan t Protectio n Service s 
Ministry o f Agriculture 
Bvumbwe Researc h Statio n 
P.O. Box 5748 
Limbe 
Tel: +(265)4 7 1 5 0 3 
Fax: +(265)4 7 1 3 23 

Food safety including testing and analysing of additives and 
contaminants: 
The Directo r Genera l 
Malawi Burea u o f Standard s 
P.O. Box 94 6 
Blantyre 
Tel: +(265)6 7 0 4 8 8 
Fax: +(265)6 7 0 7 5 6 

MALAYSIA 
Secretary Genera l 
Ministry o f Agriculture 
Macro and Strategi c Plannin g Divisio n 
Wisma Tan i 
Jalan Sulta n Salahuddi n 

mailto:vsahshim@netvision.net.il
mailto:bcd@maf.go.kr
mailto:foodkor@chollian.net
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50624 Kual a Lumpu r 
Tel: +(603)29 8 6 9 6 8 
Fax: +(603)2915 6 4 2 
Web site : http://agrolink.moa.my / 

Animals and animal products: 
Director-General 
Department o f Veterinary Service s 
9th floor,  Wisma Chas e Perdan a 
Off Jala n Semantan , Buki t Damansar a 
50630 Kual a Lumpu r 
Tel: +(603)25 4 0 0 7 7 
Fax: +(603)25 4 0 0 9 2 
E-mail/Internet: krishnan@jph.gov.m y 
Web site : http://agrolink.moa.my/jph / 

MALTA 
The Permanen t Secretar y 
Ministry o f Food, Agriculture an d Fisherie s 
Barriera Whar f 
Valletta 
Tel: +(356)2 2 5 2 3 6 
Fax: +(356)2 3 1 2 9 4 

MAURITIUS 
Mr M. Chinappe n 
Ag. Principal Researc h an d Developmen t Office r 
Plant Patholog y Divisio n 
Ministry o f Agriculture, Fisherie s and Cooperative s 
Réduit 
Tel: +(230)46 4 4 8 7 2 
Fax: +(230)46 4 8 7 4 9 
E-mail/Internet: plpath@intnet.m u 

MEXICO 
Centro d e Información d e la Dirección Genera l d e Norma s 
SECOFI 
Avenida Puent e d e Tecamachalco n ° 6 
Col. Lomas de Tecamachalc o 
Naucalpan, 5395 0 Edo . de Méxic o 
Tel: +(525 ) 72 9 9 4 8 5 
Fax: +(525)72 9 9 4 8 4 

MONGOLIA 
Mr Khorloobaata r (responsibl e fo r WTO SP S enquiries ) 
State Agricultural Inspectio n Agenc y 
Peace Avenue 1 6 
Ulaanbaatar 4 9 
Tel: +(97 6 1)4 5 4 7 4 2 
Fax: +(97 6 1)4 5 4 7 4 2 

MOROCCO 
Sanitary measures: 
Ministère d e l'agriculture e t de la mise en valeur agricol e 
Direction d e l'élevag e 
Quartier Administrati f 
Chellah-Rabat 
Tel: +(2127 ) 7 6 50 77/7 6 5 1 4 7 
Fax: +(2127)7 6 4 4 0 4 

Phytosanitary measures: 
Ministère d e l'agriculture e t de la mise en valeur agricol e 
Direction d e la protection de s végétaux, des contrôle s 
techniques e t de la répression de s fraude s 
Avenue de la Victoire -  B.P. 130 8 
Rabat 
Tel: +(2127 ) 11  1 0 7 8 
Fax: +(2127)7 7 2 5 5 3 

MYANMAR 
Directorate o f Investmen t an d Compan y Administratio n 
(DICA) 
Ministry of National Plannin g and Economi c Developmen t 
653-691 Merchan t Stree t 
Yangon 
Tel: +  (951 ) 822 07/72 0 52/75 2 2 9 
Fax: +(951)8210 1 

NAMIBIA 
Phytosanitary issues: 
Mr. G.B . Rhode s 
Division La w Enforcemen t 
Directorate o f Extension an d Engineerin g 
Private Ba g 1318 4 
Ministry o f Agriculture, Water &  Rural Developmen t 
Windhoek 
Tel: +(26 4 61 ) 20 2 2 1 35/20 8 711 1 
Fax: +(26 4 61)2 3 5 6 7 2 
E-mail/Internet: agrlaw@iafrica.com.n a 

Zoosanitary issues: 
Dr. Schmidt-Dummon t 
Directorate o f Veterinary Service s 
Private Ba g 1318 4 
Ministry o f Agriculture, Water &  Rural Developmen t 
Windhoek 
Tel: +(26 4 61)20 8 7 5 0 5 
Fax: +(26 4 61)20 8 7 7 7 9 
E-mail/Internet: smithg@gov.n a 

NEW ZEALAN D 
Andrew Matheso n 
Regulatory Authorit y 
Ministry o f Agriculture an d Forestr y 
ASB Bank House , 10 1 The Terrac e 
P.O. Bo x 2526 
Wellington 
Tel: +(64) 4 47 4 4 1 0 0 
Fax: +(64) 4 47 4 413 3 
E-mail/Internet: sps@maf.govt.n z 

NICARAGUA 
Ing. Danilo Corté s 
Dirección Genera l d e Sanida d Vegeta l y Animal 
Ministerio d e Agricultura y Ganaderí a 
Kilometro 8  1/2 , Carreter a a  Masay a 
Managua 
Tel: +(5052 ) 78 3 41 2 
Fax: +(5052 ) 78 5 86 4 

NORWAY 
Ministry o f Agriculture 
Att: WTO-SP S 
Post Offic e Bo x 8007 Dep . 
0030 Osl o 
Tel: +(47)2 2 2 4 9 2 6 9 
Fax: +(47 ) 2 2 2 4 9 5 5 6 
E-mail/Internet: firmapost@ld.de p telemax.n o 

PAKISTAN 
Dr. Muhamma d Shaf i 
First Plan t Protectio n Adviso r 
Jinnah Avenu e 
Malir Hal t 
Karachi 
Tel: +(9221 ) 45 7 7 3 82/48 2 0 1 1 
Fax: +(9221)45 7 4 3 7 3 

http://agrolink.moa.my/
mailto:krishnan@jph.gov.my
http://agrolink.moa.my/jph/
mailto:plpath@intnet.mu
mailto:agrlaw@iafrica.com.na
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PANAMA 
Ministry of  Agricultural Development: 
Dirección Naciona l d e Salu d Anima l 
Río Tapia Tocume n 
Panamá 
Apartado postal : 539 0 Zon a 5 , Panam á 
Tel: +(507)26 6 1 8 1 2 
Fax: +(507 ) 26 6 29 43/220 7 9 8 1 

Dirección Naciona l d e Sanida d Vegeta l 
Río Tapia Tocume n 
Panamá 
Apartado postal : 539 0 Zon a 5 , Panam á 
Tel/Fax: +(507 ) 22 0 7 9 79/22 0 0 7 3 3 

Dirección Ejecutiv a d e Cuarentena Agropecuari a 
Alto de Curundu Rive r Roa d 
Edificio 57 6 
Panamá 
Apartado postal : 539 0 Zon a 5 , Panam á 
Tel: +(507)23 2 5 3 4 0 
Fax: +(507)23 2 5 9 0 6 

Ministry of  Health: 
División d e Contro l d e Alimentos y  Vigilancia Veterinari a 
Edificio 26 5 Ancó n 
Panamá 
Apartado postal : 204 8 Panamá , 1  Panamá 
Tel: +(507 ) 26 2 1 9 02/212 0 3 9 7 
Fax: +(507 ) 26 2 0 2 77/26 2 6 6 2 1 

División d e Farmacia y Droga s 
Edificio 26 5 Ancó n 
Panamá 
Apartado postal : 2048 Panamá , 1  Panamá 
Tel: +(507)26 2 6 0 2 5 
Fax: +(507)21 2 0 5 6 2 

PAPUA NEW GUINE A 
Director-General 
Multilateral Operation s 
Department o f Foreign Affair s an d Trad e 
P.O. Box 422 
Waigani 
Tel: +(675)2 7 1 3 20 
Fax: +(675)2 5 4 4 6 7 

PARAGUAY 
For information on plant health: 
Ministerio d e Agricultura y  Ganaderí a 
Dirección d e Defensa Vegeta l 
Ayolas y Benjamin Constan t 
Edificio Mercurio , 6 o Piso 
Asunción 
Tel: +(59521 ) 4 4 0 3 07/44 5 2 01/4 9 3 7 6 4 
Fax: +(59521)4 4 0 3 0 7 

For information on animal health: 
Ministerio de Agricultura y  Ganaderí a 
Subsecretaría d e Estado de Ganaderí a 
Alberdi no . 611 y  General Día z 
Asunción 
Tel: +(59521 ) 4 4 9 4 04/44 1 3 94/44 0 6 3 2 
Fax: +(59521)4 4 7 2 5 0 

Servicio Naciona l d e Salu d Animal (SENACSA ) 
Ruta Mcal . Estigarribia , K m 1 0 y 1/ 2 
San Lorenz o 
Tel: +(59521 ) 5 0 57 27/5 0 1 3 74/50 7 8 6 2 
Fax: +(59521)5 0 7 8 6 3 

PERU 
In the  field of  human health: 
National Healt h Institut e (INS ) 
Head: Dr . Carlos Carrill o 
Tizón y  Bueno 268 , Jesús Marí a 
Lima 2 1 
Tel: +(51-1 ) 463 38 33/460 0310/460 

0316/471 3254 
Fax: +(51-1)46 3 9617 

Functions: T o promote , plan , implemen t an d evaluat e 
research o n healt h an d th e developmen t o f appropriat e 
technologies i n th e fiel d o f contagiou s diseas e control , 
environmental sanitatio n an d nutrition ; a s wel l a s th e 
production, registratio n an d qualit y contro l o f reagents , 
diagnostic inputs , medicina l product s an d organi c healt h 
foods. I t administer s th e publi c laboratorie s o f nationa l 
standing an d support s thos e o f regiona l standing . I t als o 
prepares standard s withi n it s are a o f jurisdictio n an d 
proposes policie s an d standards , withi n it s are a o f 
jurisdiction, t o th e Highe r Directorat e o f th e Ministr y o f 
Health, fo r implementatio n a t nationa l level . 

In the  field of agrarian health: 
National Agrarian Healt h Servic e (SENASA ) 
Head: Dr . Els a Corbonell Torre s 
Psje Francisc o de Zela s/n , pis o 1 0 
Lima 2 1 
Fax: +(51-1)43 3 8048/43 3 780 2 

Functions: T o develo p an d promot e privat e secto r 
participation i n th e implementatio n o f plan s an d 
programmes fo r th e prevention , contro l an d eradicatio n o f 
pests an d disease s whic h hav e a  significan t socio-economi c 
impact o n agricultura l activity . A t th e sam e time , i t i s th e 
body responsibl e fo r th e sanitar y protectio n o f nationa l 
agriculture. It has the task of proposing standards of national 
and regiona l scop e t o th e Ministe r o f Agriculture , i n 
connection wit h monitoring , inspection , registration , 
control, supervision an d sanitary assessment activitie s in the 
agricultural field . I t als o establishe s sanitar y rule s fo r th e 
import, export , marketin g an d interna l transi t o f animals , 
plants an d agricultura l product s an d inputs . 

PHILIPPINES 
Policy Analysis Servic e 
Department o f Agriculture 
Elliptical Road , Dilima n 
Quezon Cit y 
Tel: (632 ) 92 0 4 0 84/92 9 8 2 4 7 
Fax: (632 ) 92 8 0 8 5 0 
E-mail/Internet: policy@skyinet.ne t 

POLAND 
Ministry o f Agriculture an d Foo d Econom y 
Departament Rynk u i  Gield 
ul. Wspólna 3 0 
00-930 Warszaw a 
Tel: +(4822 ) 623-22-66 , 62 1 5 7 5 4 
Fax: +(4822 ) 62 3 21 0 5 

QATAR 
The Ministr y o f Publi c Healt h 
P.O Bo x 42 
Doha 
Tel: +(974)4 1 7 1 1 1 
Fax: +(974)4 2 9 5 6 5 

ROMANIA 
National Sanitar y -  Veterinary Agenc y 

mailto:policy@skyinet.net
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Ministry o f Agriculture an d Foo d 
B-dul Caro l I , no. 24, sector 3 
70033 Buchares t 
Tel: +(401 ) 61 5 7 8 75/61 4 4 0 2 0 
Fax: +(401)31 2 4 9 6 7 

SAINT LUCI A 
Ministry o f Agriculture, Lands , Fisheries and Forestr y 
Manoel Stree t 
Castries 
Tel: +(758)45 2 2 5 2 6 
Fax: +(758)45 3 6 3 1 4 

SENEGAL 
Ministère d u commerce , de l'artisana t e t d e 
l'industrialisation 
Direction d u commerc e extérieu r 
Rue Passage L e Blanc 
Angle Emile Zola , Thiaroy e 
Dakar 
Tel: + (221)215 7 2 5 
Fax: +(221)2 2 0 9 3 2 

SINGAPORE 
Director o f Primary Productio n 
Primary Productio n Departmen t 
5 Maxwel l Roa d #03-0 0 
National Developmen t Buildin g 
Singapore (0106 ) 
Tel: +(65)32 5 7 6 9 0 
Fax: +(65)22 0 6 0 6 8 
E-mail/Internet: PPD_Email@PPD.gov.s g 

Area of competence: 

(a) Foo d safet y relatin g t o foo d additives , veterinar y dru g 
and pesticid e residues , contaminant s method s o f analysi s 
and sampling , and code s and guidelines o f hygienic practic e 
concerning internationa l movement s o f mea t an d mea t 
products (includin g canned meat) , fish and fishery products , 
vegetables and fruits ; 

(b) Animal , healt h an d zoonoses , th e standard s an d 
guidelines an d recommendation s develope d unde r th e 
auspices o f th e Internationa l Offic e o f Epizootic s (OIE ) 
especially concernin g th e internationa l movement s o f 
animals an d birds , an d thei r product s includin g bone s an d 
bone meal , hide s an d skins , hoofs , horns , hoo f meal , hor n 
meal, offa l an d an y othe r produc t o f anima l origin ; semen , 
fodder, litter , dun g o r an y animal s o r birds ; veterinar y 
biologies fo r us e o n animal s o r birds ; an d simpl e an d 
compounded feedstuff s fo r anima l consumption ; 

(c) Plan t healt h includin g phytosanitar y certifications ; 

(d) Fis h healt h includin g certification s fo r ornamenta l fis h 
and fisher y products ; 

(e) Internationa l movement s an d certification s o f 
endangered specie s o f faun a an d flora  unde r agreement s o f 
the Conventio n o n Internationa l Trad e i n Endangere d 
Species (CITES) . 

SLOVAK REPUBLI C 
Slovak Institut e fo r Standardizatio n 
Information Centr e WT O 
Karloveská 6 3 
84245 Bratislav a 
Tel: +(421)3 9 7 8 8 6 
Fax: +(42 1 3 9 7 8 8 6 

SLOVENIA 
The Ministr y o f Agriculture an d Forestr y 
Attn: Ms . Katarina Grozni k 
Parmova 3 3 
1000 Ljubljan a 
Tel: +(38 6 61 ) 32 2 197/32 3 64 3 
Fax: +(38 6 61)31 3 63 1 

SOUTH AFRIC A 
The Director : Marketin g 
Department o f Agriculture 
Private Ba g X791 
Pretoria 000 1 
Tel: +(2712)31 9 6 5 1 8 
Fax: +(2712)32 6 3 4 5 4 

SRI LANK A 
Director 
Department o f Animal Production s an d Healt h 
Getambe 
Peradeniya 
Tel: +(948)88 4 62/6 3 
Fax: +(948)8819 5 

SWAZILAND 
Mr. N.M . Nkambul e 
Principal Secretar y 
Ministry o f Agriculture an d Cooperative s 
P.O. Bo x 16 2 
Mbabane 
Tel: +(268 ) 40 4 6 3 61/40 4 2 7 4 6 
Fax: +(268)40 4 4 7 0 0 

SWITZERLAND 
Association suisse  de normalisation (SNV ) 
Mühlebachstrasse 5 4 
CH-8008 Zuric h 
Tel: +(411)25 4 5 4 5 4 
Fax: +(411)25 4 5 4 7 4 
In it s capacity as enquiry point , the SN V works unde r 
mandate o f the Federa l Office o f External Economic Affairs . 

TAIWAN PROVINC E (CHINA ) 
Bureau o f Animal an d Plan t Healt h Inspectio n an d 
Quarantine 
Council o f Agriculture, Executiv e Yuan 
9F, 51 Sec.2 , Chung Chin g Sout h Roa d 
Taipei, Taiwan 10 0 
Tel: +(886) 2 234 3 140 1 
Fax: +(886) 2 234 3 140 0 

TANZANIA, UNITE D REPUBLI C OF 
The Directo r 
Tanzania Burea u o f Standard s 
PO Bo x 952 4 
Dar e s Salaa m 
Tel: +(255)5 1 45 0 29 8 
Fax: +(255)5 1 45 0 98 3 

THAILAND 
Thai Industria l Standard s Institut e (TISI ) 
Ministry o f Industr y 
Rama VI Street , Bangko k 1040 0 
Tel: +(662 ) 20 2 3 4 01/202 3 5 07/202 3 5 1 0 
Fax: +(662)24 7 8 7 4 1 

TRINIDAD AND TOBAG O 
Mr. Winston Rudde r 
Permanent Secretar y 
Ministry o f Agriculture, Lan d and Marin e Resource s 

mailto:PPD_Email@PPD.gov.sg
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St. Clair Circl e 
Port o f Spai n 
Tel: +(809 ) 62 2 1 2 21 
Fax: +(809)62 2 4 2 4 6 

TUNISIA 
Animal health,  zoonoses  and plant  safety: 
Ministère d e l'agricultur e 
30 rue Alain Savar y 
1002 Tuni s 
Tel: +(2161 ) 7 8 56 3 3 
Fax: +(2161)7 9 9 4 5 7 

Food safety: 
Ministère d u Commerc e 
(Direction général e de la concurrence e t du commerc e 
intérieur) 
6 rue Venezuel a 
1002 Tuni s 
Tel: +(2161 ) 7 8 7 7 0 2 
Fax: +(2161)7 8 1 8 47 

TURKEY 
Mr. Yusuf Salca n 
Tarim ve Kóyisleri Bakanlig i 
Koruma ve Kontrol Gene l Müdürlüg ü 
Akay Cad. No . 3 
Ankara 
Tel: +(90312)41 8 1 4 6 8 
Fax: +(90312)41 8 8 0 05 $ 

UGANDA 
Uganda Nationa l Burea u o f Standard s 
Plot M217 , Nakawa Industria l Are a 
P.O. Box 632 9 
Kampala 
Tel: +(25641 ) 22 2 369/22 2 36 7 

UNITED STATE S 
USDA/FAS/FSTSD 
Attn: Carolyn F . Wilson 
Stop 102 7 
Room 5545 , South Agriculture Buildin g 
1400 Independence Avenue , S W 
Washington, D.C . 2025 0 

Tel: +(202 ) 72 0 2 2 3 9 
Fax: +(202)69 0 0 6 7 7 
Email/Internet: wilsonc@fas.usda.go v 

URUGUAY 
Ministerio d e Relaciones Exteriore s 
Dirección Genera l d e Asuntos Económico s 
Avenida 1 8 de Julio 120 5 
Montevideo 
Tel: +(5982)9 2 0 6 1 8 
Fax: +(5982 ) 9 2 1 3 27/92 4 2 9 0 

VENEZUELA 
Food safety: 
Ministerio de Sanida d y  Asistencia Socia l 
Dirección d e Higiene de los Alimentos 
Centro Simó n Bolívar , Edifici o Su r 
3er. piso , Oficina 31 3 
Caracas 
Tel: +(582)48 2 0 6 5 7 
Fax: +(582)48 2 0 6 5 7 

Animal health  and  plant  protection: 
Ministerio d e Agricultura y  Crí a 
Servicio Autónomo d e Sanidad Agropecuaria (SASA ) 
Parque Central , Torre Este , Piso 1 2 
Caracas 101 0 
Tel: +(582 ) 50 9 0 5 05/50 9 0 3 7 9 
Fax: +(582)50 9 0 6 5 7 

ZAMBIA 
Mr. F . Siame 
Permanent Secretar y 
Ministry o f Commerce , Trade an d Industr y 
Lusaka 
Tel: +(2601)2 2 1 4 7 5 
Fax: +(2601)2 2 6 6 7 3 

ZIMBABWE 
Secretary fo r Agricultur e 
Ministry o f Agriculture 
P/Bag7701 
Causeway Harar e 
Tel: +(2634 ) 70 6 08 1 
Fax: +(2634)73 4 64 6 

mailto:wilsonc@fas.usda.gov


CHAPTER 6 

Import licensing procedures 

Summary 
National import  licensing  procedures  can  adversely  affect the  flow of  imports, 
particularly if these procedures are not  transparent or if they unnecessarily delay the 
issue of licences. The  Agreement  on  Import  Licensing Procedures divides licences into 
two categories: automatic  and non-automatic.  Automatic  licences  should  be issued 
within a  maximum  period  of 10  working  days  after  the  receipt  of  applications. 
Non-automatic licences,  which are  generally  used  to  administer  quantitative 
restrictions, must  be granted within a maximum period of  30 days  from receipt  of 
application where  licences are issued on  a  first-come first-served basis and 60 days if 
all applications are  considered  simultaneously. 

The Agreement further lays  down certain principles and rules to  ensure that the flow of 
international trade is  not  impeded  by the  inappropriate  use of import  licensing 
procedures and that procedures are administered fairly and  equitably. 

Agreement o n Impor t 
Licensing Procedure s (ILP) , 
Preamble 

Agreement o n ILP, 
Article 1.1 
Agreement o n ILP, 
Articles 2 and 3 

GATT's basi c approach i s that, i n orde r to facilitat e trade , the formalitie s an d 
documentation requirements for importation and exportation should be kept to 
a minimum . However , GAT T recognize s tha t countrie s often , fo r variou s 
reasons, require importers to obtain import licences. Such licensing systems may 
be adopte d t o administe r quantitativ e restriction s i n th e limite d numbe r o f 
situations permittin g membe r countrie s t o us e suc h restrictions . Alternatively , 
they may be used for the surveillanc e o f trade statistic s or the prices of certain 
goods. 

The Agreement o n Impor t Licensin g Procedures lay s down rule s for adoptin g 
and implementin g nationa l procedure s fo r issuin g impor t licences . I t define s 
'import licensing' as "administrative procedures .. . requiring the submission of 
an applicatio n .. . to th e relevan t administrativ e bod y a s a  prior conditio n fo r 
importation .. . o f goods. " I t divide s licensin g system s int o tw o categories : 
automatic and non-automatic . 

Under automati c systems, the authorities issue licences automatically without 
using an y discretionar y powers . Non-automati c licensin g system s administe r 
quota restrictions and othe r measures , and the authoritie s use their discretio n 
in granting licences. The Agreement lays down general rules applicable to both 
systems and specific rules for each system. National licensing authorities mus t 
comply with these rules, the basic objective o f which is to protect the interest s 
of importer s an d foreig n suppliers . Th e rule s requir e nationa l licensin g 
authorities to ensure that licensing procedures: 

• Ar e no t mor e burdensom e tha n absolutel y necessar y t o administe r th e 
licensing system , takin g int o accoun t th e purpos e fo r whic h the y ar e 
adopted; 
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• Ar e transparen t an d predictable ; an d 

• Protec t importer s an d foreig n supplier s fro m unnecessar y delay s an d 
arbitrary actions . 

Common rules 

Agreement on ILP , T h e Agreement oblige s m e m b e r countr ie s t o publ ish al l informat ion o n impor t 
Article 1.4(a) licensin g procedures , s o tha t importers , exporter s an d thei r government s ar e 

fully awar e of : 

• Th e eligibilit y o f persons , firm s an d institution s t o mak e applications ; 

• Th e administrativ e bod y responsibl e fo r th e issu e o f licences ; an d 

• Th e product s subjec t t o licensing . 

Agreement o n ILP , T o protec t th e interest s o f importer s an d t o facilitat e speed y an d promp t issu e 
Article 1.5 -11 o f licences , the Agreement furthe r stipulate s that : 

• Applicatio n form s an d procedures , includin g procedure s fo r th e renewa l o f 
licences, shoul d b e a s simpl e a s possible ; 

• Application s shoul d no t b e refuse d fo r mino r documentatio n error s whic h 
do no t alte r th e basi c dat a containe d therein ; 

• Penaltie s impose d fo r suc h errors , excep t wher e fraudulen t inten t o r gros s 
negligence i s involved, shoul d no t be more sever e than require d to serve as a 
warning; 

• License d import s shoul d no t b e refuse d fo r mino r variation s i n value , 
quantity or weight from thos e designated in a licence, where such difference s 
are consisten t wit h commercia l practic e o r ar e du e t o difference s i n value , 
weight an d quantitie s arisin g a s a  resul t o f shippin g o r bulk loading . 

Automatic import licensing 

Agreement o n ILP , I n system s where administrativ e authoritie s d o no t exercis e an y discretion an d 
Article 2 "licence s are granted i n all cases", the Agreement require s approval or licence t o 

be granted immediately , o n receipt of the application , an d in any case "within a 
maximum perio d o f 1 0 working days" . 

Non-automatic import licensing 

Agreement o n ILP , Non-automati c licensin g system s ar e used , a s note d earlier , wher e th e 
Article 3 government' s primar y purpose i s to restric t imports . Government s ma y do thi s 

by publicly announcing the quota o r quantitative limit s applicable to restricte d 
goods. 

Where impor t licensin g i s utilize d fo r th e administratio n o f quotas , th e 
Agreement require s th e publicatio n o f th e overal l amoun t o f th e quot a 
(quantity and/o r value) , it s openin g an d closin g dates , s o tha t al l intereste d 
parties -  importers , exporter s an d foreig n producer s an d thei r government s -
are full y awar e o f them . Further , wher e a  quot a i s allocate d amon g supplyin g 
countries, th e countr y grantin g th e quot a i s no t onl y require d t o publis h 
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information o n th e share s allotte d t o eac h country , bu t mus t als o specificall y 
inform th e governments o f all interested supplyin g countries o f the distributio n 
of shares . 

The Agreemen t require s impor t licence s t o b e issue d withi n 3 0 day s o f th e 
receipt o f the applicatio n where th e procedure s provid e tha t licence s shoul d b e 
issued "o n a  first-come first-serve d basis" . They mus t b e issue d within 6 0 day s 
of th e dat e o f closin g fo r th e receip t o f application s wher e thes e application s 
"are considere d simultaneously" . 

The rule s furthe r ai m a t ensurin g that , i n th e distributio n o f licences , 
consideration i s give n t o th e practica l difficultie s tha t importer s migh t hav e 
encountered i n utilizin g th e licence s issue d t o them . A s a  principle , licence s 
should be issued to those importer s who have made the best possible use of pas t 
licences. At th e sam e time , car e shoul d b e take n t o ensur e tha t importer s wh o 
have no t bee n abl e t o us e thei r licence s fo r legitimat e reason s ar e no t undul y 
penalized b y denia l o f a  licenc e o r b y undul y reducin g th e valu e o r quantit y 
authorized unde r th e licence . Licensin g authoritie s ar e furthe r require d t o giv e 
special consideratio n i n distributin g licence s t o ne w importers , particularl y t o 
those who impor t fro m developin g an d leas t develope d countries . 

Business implications 
By obliging nationa l licensin g authoritie s t o follo w it s principles an d rules , th e 
Agreement seek s t o protec t th e interest s bot h o f foreig n supplier s wantin g t o 
export product s subjec t t o licensin g an d o f producin g industrie s intereste d i n 
importing suc h products . I t furthe r require s countrie s t o adop t licensin g 
procedures which , inter  alia, would giv e importer s th e righ t t o expec t that : 

• Licence s wil l be issue d promptl y within th e prescribe d periods , an d 

• The y wil l no t b e penalize d fo r mino r documentatio n errors . 



CHAPTER 7 

Rules applicable to exports 

Summary 
GATT rules  permit an  export  product to  he relieved of all indirect  taxes  home by  it  in 
the exporting  country.  The  rules  further allow  countries  to  levy  duties  on  exports  if 
these are necessary to control exports or to achieve any other  policy objective.  As  with 
imports, the  rules prohibit export  restrictions except  in a  few specified  situations. 

The Guid e ha s s o fa r describe d th e GAT T rule s applicabl e predominantl y t o 
imported products . Thi s chapte r briefl y discusse s th e rule s o n exports . 

Export incentive s providin g for the reimbursemen t o f indirect taxe s 

GATT rule s permi t countrie s t o reliev e a  product t o b e exporte d of : 

• Custom s duties and other indirect taxes levied on inputs used and consume d 
in it s manufacture ; 

• Indirec t taxe s o n th e exporte d product ; an d 

• Indirec t taxe s o n th e productio n an d distributio n o f the exporte d product . 

The ter m 'indirec t taxes ' cover s suc h taxe s a s "sales , excise , turnover , valu e 
added, franchise , stamp , transfer , inventor y an d equipmen t taxes" . Th e 
Agreement o n Subsidie s an d Countervailin g Measure s (SCM) , which provide s 
that foregoing by governments o f the taxes that ar e due and payable constitute s 
an expor t subsidy , clarifie s that : 

Exemption o f an exported product from dutie s or indirect taxes borne by the like 
product when destined for domestic consumption, or the remission of such duties 
or taxes in amounts not in excess of those which have accrued, shall not be deemed 
to be a subsidy. 

It i s importan t t o not e th e reason s fo r thes e rules . Unde r GATT' s nationa l 
treatment rule , a  countr y ma y lev y o n a n importe d product , i n additio n t o 
customs duties , al l indirec t taxe s tha t i t impose s o n lik e product s produce d 
domestically, provide d th e dutie s ar e no t levie d a t rate s highe r tha n thos e 
applied t o domesti c products . Unles s therefor e th e exporte d produc t i s eithe r 
relieved or exempted from th e indirect taxes payable in the exporting country, i t 
becomes subjec t t o doubl e taxatio n -  i n bot h th e exportin g an d importin g 
country. 

The rules , however , allo w a n exporte d produc t t o b e relieve d o f indirec t taxe s 
only. I t may not b e relieved o f the direc t taxe s (suc h a s income ta x and taxe s o n 
profits) payabl e b y producin g enterprises . Th e SC M Agreemen t clarifie s tha t 
"exemption, remission or deferral specificall y related to exports, of direct taxes or 
social welfare charge s pai d o r payable " by th e producin g enterpris e constitut e a 

GATT 1994 , Annex I, Ad 
Article XVI. 
Agreement o n SCM, 
Footnote to Article 1  an d 
Annexes I to III 

Agreement o n SCM, 
Annex I : footnote 58 



Chapter 7  - Rules  applicable to exports 125 

prohibited expor t subsidy . Th e economi c rational e fo r thi s rul e arise s fro m th e 
assumption tha t th e burde n o f indirec t taxe s i s generally shifte d t o th e produc t 
and i s reflected i n its price, while direct taxes are not s o shifted, bu t ar e generally 
absorbed b y the ta x payer producer . 

Almost al l countrie s toda y hav e incentiv e schemes . Thes e scheme s mak e i t 
possible fo r exportin g enterprise s t o clai m exemptio n from , o r drawbac k of , 
customs dutie s pai d o n input s use d i n the manufactur e o f expor t product s an d 
the reimbursement o f indirect taxes borne by such products. Further, in order to 
ensure tha t exportin g enterprise s ar e no t disadvantage d i n sellin g i n outsid e 
markets, countrie s rarel y impos e taxe s o n exports . 

Rule governing export control measures 

GATT rules, however, recognize that in certain situations countries may have to 
take measure s t o contro l exports . A s wit h imports , countrie s ar e require d i n 
such situation s t o giv e preferenc e t o price-base d measures . Th e rule s thu s 
permit countrie s t o us e expor t taxe s bu t prohibi t restriction s o n export s unles s 
they ca n b e justifie d unde r on e o f the exceptions . 

Export taxes 

Revenue consideration s hav e le d som e developin g countrie s t o lev y expor t 
duties. Today , thes e countrie s ar e reducin g thei r dependenc e o n thes e dutie s 
because o f thei r advers e effect s o n th e expor t trade . 

However, apar t fro m revenu e considerations , expor t dutie s ma y als o be levie d 
to attain certai n othe r policy objectives. They may, for example, be temporaril y 
imposed immediatel y afte r a  devaluatio n i f th e lowe r expor t price s i n foreig n 
currency term s d o no t brin g abou t th e expecte d ris e in export s while providin g 
undue benefi t t o exporters . 

Duties ar e levied by countries exportin g primary commoditie s t o improv e thei r 
terms of trade. They may also be used to control exports in order to increase th e 
availability o f resource s t o th e domesti c processin g industr y o r t o contro l fo r 
environmental o r ecologica l reason s furthe r exploitatio n o f th e country' s 
natural resources . 

One o f th e majo r advantage s o f expor t dutie s ove r expor t restriction s i s tha t 
they provid e government s wit h additiona l revenue . Government s ofte n us e 
such revenu e t o assis t th e producer s o f the taxe d commoditie s an d products . 

GATT 1994, Article 1:1 Th e basi c G A T T rul e requirin g countrie s t o exten d M F N t rea tmen t applie s t o 

duties o n bo t h import s an d exports . T h e M F N principl e als o applie s to : 

• Th e metho d o f levying suc h duties , an d 

• Al l rule s an d formalitie s connecte d wit h exportation . 

Export restrictions 

The GAT T provisions prohibitin g restriction s o n import s als o apply to exports . 
There are , however, a  few exceptions to this rule . Thus i t is open to a  country t o 
restrict o r prohibi t exports , i f this i s necessary : 

GATT 1994, Article •  T o implemen t standard s o r regulation s o n th e classification , gradin g o r 
Xl:2(b) marketin g o f commoditie s i n internationa l trade , an d 
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GATT 1994, Article •  T o preven t o r reliev e critica l shortage s o f foodstuff s o r o the r essentia l 
Xl:2(a) products . 

In addition , th e rule s preven t countrie s fro m imposin g restrictions : 

• O n ra w material s i n orde r t o protec t o r promot e a  domesti c fabricatin g 
industry, 

• T o avoi d competitio n amon g exporters . 

Business implications 

It i s importan t fo r th e busines s perso n t o not e tha t GAT T rule s permi t th e 
reimbursement o f custom s dutie s pai d o n productio n input s a s wel l a s th e 
refund o f th e indirec t taxe s born e b y exporte d products . A s regard s custom s 
duties, th e practic e i n mos t countrie s i s eithe r t o exemp t input s importe d fo r 
use i n expor t productio n fro m paymen t o f duties , o r t o permi t exporter s t o 
claim a duty drawback after export . Most countries also have incentive scheme s 
allowing exporter s t o clai m th e reimbursemen t o f indirec t taxe s born e b y th e 
exported product . As relief fro m suc h taxe s o n product s exporte d i s granted b y 
almost al l countries , enterprise s i n countrie s tha t d o no t provid e suc h a  relie f 
may fin d themselve s a t a  disadvantag e o n foreig n markets . I t i s necessar y t o 
ensure tha t th e amoun t reimburse d doe s no t excee d the actua l incidence o f th e 
customs duties on inputs and of the indirect taxes on the exported product . Any 
payment in excess of the actual incidence would amount to an export subsidy . 

As i s explaine d i n chapte r 8 , countrie s ar e prohibite d fro m grantin g expor t 
subsidies. Developing countries have a  transitional period o f eight years (i.e . up 
to 1  January 2008) t o phase out their existing export subsidy schemes. The rule s 
do no t permi t thes e countrie s t o gran t durin g th e transitiona l perio d subsidie s 
on product s tha t hav e no t benefite d fro m the m earlier . Furthermore , th e rule s 
permit th e refun d onl y o f indirec t taxe s born e b y th e exporte d product . An y 
exemption o r payments t o exporter s t o compensat e fo r direc t taxe s payable o n 
export earning s ar e no t allowed . 

GATTs basi c approach tha t exported products shoul d be relieved of all indirec t 
taxes also implies that , where i n specia l situation s countrie s lev y export duties , 
the nee d fo r maintainin g the m shoul d b e kep t unde r continuou s review . I t i s 
important fo r the busines s perso n t o know that suc h duties , like import duties , 
can b e applie d b y government s onl y o n a n MF N basis . I t i s no t ope n t o a 
country to levy a higher expor t duty on export s to one destination an d lowe r o r 
no dut y o n export s t o othe r destinations . 
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Rules governing subsidies on industrial products 

Summary 
The GATT  rules  on subsidies stipulated  in  Article XVI have  been clarified and 
elaborated by the Agreement on Subsidies and Countervailing Measures (SCM) and 
the Agreement on Agriculture. Broadly  speaking, the  provisions of  the Agreement on 
SCM apply  to  industrial  products;  those of the  Agreement on Agriculture cover 
agricultural products. 

The SCM Agreement  recognizes that  governments utilize  subsidies to  attain various 
policy objectives. However, it  restrains the right of governments to grant subsidies that 
have significant trade-distorting effects. Its  rules  are complex. 

The Agreement divides subsidies into prohibited and permissible subsidies. Prohibited 
subsidies include  export subsidies.  In  the  past, the  rule against the use of export 
subsidies on  industrial products applied  only to developed countries; the  Agreement 
extends this rule  to developing countries.  The latter  countries have  a transitional 
period of eight years within which to bring their subsidy practices into conformity with 
the rule. During this  period, they  cannot increase the  level of their export subsidies. 
The rule against the use of export subsidies does not apply to least developed countries 
and to developing countries with  per capita GNPs of  less than  US$  1,000. 

All subsidies  that  are  not prohibited are  permissible. The  permissible subsidies  are 
divided into two  categories: subsidies  that are  actionable and  those  that are  not 
actionable. 

The Agreement  provides two types  of  remedies  where the subsidies  granted by 
governments cause "adverse effects" to the trade interests of other countries. 

Where such adverse effects take  the form of  material injury to a domestic industry in 
the importing country, the Agreement authorizes that  country to levy countervailing 
duties to offset the subsidy. Such duties can be levied only  if after  duly conducted 
investigations, the  investigating authorities are  satisfied that there  is a causal link 
between subsidized  imports  and  material  injury  to  the  industry  concerned. 
Furthermore, such  investigations can  normally be initiated only on the  basis of a 
petition from the  affected industry alleging that such imports  are causing it damage. 

Alternatively, both in the case of serious prejudice to  a domestic industry and in the 
case of  other adverse effects,  the  importing country can bring the matter before the 
Dispute Settlement  Body  (DSB)  to  secure  withdrawal or  modification  by the 
subsidizing country of the subsidies that  are causing adverse effects. 
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Governments grant subsidies to attain various policy objectives. Thus, subsidie s 
may b e mad e availabl e t o promot e th e developmen t o f ne w industries ; t o 
encourage investmen t an d th e establishmen t o f industrie s i n a  country' s 
backward regions ; t o assis t industrie s i n expor t development ; t o improv e th e 
infrastructure fo r agricultura l productio n an d t o ensur e a  reasonabl e incom e 
level fo r farmers . 

The GAT T rules governing the use of subsidies ar e complex, an d they diffe r fo r 
industrial an d fo r agricultura l products . Th e mai n GAT T provision s o n 
subsidies ar e elaborate d i n th e Agreemen t o n Subsidie s an d Countervailin g 
Measures (SCM) , an d i n th e Agreemen t o n Agriculture . Th e provision s o f th e 
Agreement o n SC M apply , with a  few exceptions , t o industria l products ; thos e 
of the Agreement on Agriculture relat e to agricultural products . The rules of the 
SCM Agreemen t ar e describe d i n thi s chapter , thos e applicabl e t o agricultur e 
are discusse d i n chapte r 15 . 

Definition of subsidies; aim of the Agreement on SCM 

U n d e r t h e S CM Agreement, a n indus t r y i s deemed t o hav e receive d a  subsid y 
where a  benefit i s conferred o n t he indus t ry a s a resul t of : 

Agreement on SCM, •  Direc t transfe r fro m th e governmen t o f fund s (e.g . grants , loan s o r equit y 
Article 1 infusion ) o r gove rnment guarantee s o f p a y m e nt o f loans ; 

• Th e governmen t foregoin g th e revenu e tha t shoul d otherwis e hav e bee n 
collected; 

• Th e governmen t providin g good s o r services , o r purchasing goods . 

The concept of benefit is essential to determining whether a  measure represents a 
subsidy. Although th e Agreement provide s onl y limited guidance o n this point , 
as a  general rul e i t may be sai d tha t a  government actio n tha t i s not consisten t 
with commercia l consideration s confer s a  benefit. Thus , a  government infusio n 
of equit y o n term s a  privat e investo r woul d no t accept , a  loa n o n term s mor e 
favourable tha n thos e offere d b y commercia l banks , o r th e provisio n b y a 
government o f good s o r service s fo r les s tha n th e prevailin g marke t price , i s 
likely to confe r a  benefi t an d ma y therefor e b e a  subsidy . 

The ai m of the Agreement i s not to restrain unduly the righ t o f governments t o 
grant subsidie s bu t t o prohibi t o r discourag e the m fro m usin g subsidie s tha t 
have advers e effect s o n th e trad e o f othe r countries . Toward s thi s end , i t 
categorizes subsidie s int o thos e tha t ar e prohibite d an d thos e tha t ar e 
permissible. 

Prohibited subsidies (red subsidies) 

T h e followin g subsidie s ar e prohibi ted : 

Agreement on SCM, •  Expor t subsidies , i.e . subsidie s tha t ar e contingen t o n expor t performanc e 
Article 3 (se e box 22 fo r a n illustrativ e list) , 

• Subsidie s tha t ar e contingen t o n th e us e o f domesti c ove r importe d goods . 

In th e pas t th e rul e prohibitin g th e us e o f expor t subsidie s o n industria l 
products applie d onl y t o develope d countries . Th e Agreemen t extend s th e 
application o f th e rul e t o developin g countries . Thes e countrie s (wit h som e 
exceptions) may , however , graduall y abolis h th e us e o f suc h subsidie s ove r a 
transitional perio d o f eigh t years expirin g on 1  January 2003 . The y als o have a 
transitional period of five years to eliminate subsidies that are contingent on th e 
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Box 22 
Illustrative list  of prohibited export subsidies 
The Agreement on SCM's illustrative  list of prohibited export subsidies includes  the 

following: 
• Direct  subsidies based on export performance; 
• Currency  retention schemes involving  a bonus on exports; 
• Provision  of  subsidized inputs for use  in  the production of exported goods; 
• Exemption  from direct taxes (e.g.  tax  on profits  related to exports); 
• Exemption  from, or remission of indirect  taxes (e.g.  VAT)  on  exported  products in 

excess of those borne by these products when sold for domestic  consumption; 
• Remission  or  drawback of import charges (e.g.  tariffs  and other duties) in excess of 

those levied on inputs consumed in the production of  exported goods; 
• Export  guarantee programmes at premium rates inadequate to cover the long-term 

costs of the programme; 
• Export  credits at  rates  below the  government's cost  of borrowing, where  they  are 

used to secure a material advantage in export credit terms. 

use of domestic over imported products . This period expires on 1  January 2000 . 
Box 2 3 describe s th e provision s o f th e Agreemen t whic h exten d specia l an d 
differential treatmen t t o developing countries i n regard to the use of prohibite d 
and permissibl e subsidies . 

Agreement on SCM, 
Articles 2, 5 

Permissible subsidies 

Under th e Agreement' s rules , government s ar e i n principl e permitte d t o gran t 
subsidies othe r than thos e describe d above , which ar e prohibited. However , th e 
Agreement group s permissibl e subsidie s int o tw o categories : thos e tha t ar e 
actionable an d thos e tha t ar e non-actionable . I t ha s becom e commo n practic e 
to compar e th e Agreement' s categorizatio n o f subsidie s t o th e traffi c light . 
Prohibited subsidie s ar e calle d re d subsidies ; thos e tha t ar e actionable , amber ; 
and thos e tha t ar e non-actionable , green . 

Permissible subsidies  that  are  actionable (amber  subsidies) 
Broadly speakin g th e Agreemen t use s th e concep t o f specificity  to categoriz e 
subsidies tha t ar e actionabl e an d thos e tha t ar e non-actionable . A  subsid y i s 
specific i f i t i s limited to : 

• A n enterpris e o r group o f enterprises ; 

• A n industria l secto r o r grou p o f industries ; o r 

• A  designate d geographi c regio n withi n th e jurisdictio n o f th e grantin g 
authority. 

All specific subsidie s (othe r than thos e identified i n the section tha t follows ) ar e 
actionable i f the y caus e wha t th e Agreemen t call s "advers e effect s t o th e 
interests o f othe r Members" . Suc h advers e effect s tak e th e for m of : 

• Seriou s prejudic e t o th e domesti c industry ; 

• Injur y t o th e domesti c industr y i n th e importin g country ; 

• Nullificatio n an d impairmen t o f th e benefit s o f boun d tarif f rates . 
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Box 23 
Flexibility available  to  developing  countries  in  the  use  of  subsidies 
(Agreement on SCM, Article 27) 
The Agreement on SCM recognizes  that  "subsidies  may  play an  important  role in 
economic development programmes of developing country Members. " Because of this, 
it further acknowledges  that  these  countries may not be able to abide immediately by 
the full discipline  of the  rules  which it lays  down.  To  allow  for flexibility in  the 
application of the rules, the  Agreement provides for special  and differential treatment 
of developing countries. 

Export subsidies 
As noted  earlier,  the rule  prohibiting  export  subsidies will apply  to  developing 
countries only after a transitional period of eight years, i.e.  by 1 January 2003. These 
countries are,  however, urged  to phase out such  subsidies progressively  within  the 
eight-year period and are not allowed to increase the level of their export subsidization. 
The transitional  period may, if  requested  by  a  developing  country, be extended by 
another two years. 
These countries are further required  to phase out within a period of two years export 
subsidies for any  product in which they have become export competitive. A country  is 
considered to  have reached export  competitiveness in  a product if it  has  attained a 
share in the  world market of 3.25% for  two  consecutive years. A  product  for this 
purpose is defined as a  section  heading  of the Harmonized System  Nomenclature, 
developed by the  World  Customs  Organization for the  classification of  tariffs and 
trade statistics. 
The least developed and low-income developing countries, with  per capita GNPs of  less 
than US$  1,000,  are  totally exempt from the  rule prohibiting export subsidies.* If, 
however, they  are found to  have developed export competitiveness in  any product, they 
are under an obligation to phase out the export subsidies granted to that product within 
eight years (compared  with the two-year period given to other developing countries). 
Export subsidies by  developing  country members remain  actionable, however,  both 
multilaterally and through  countervailing duties. 

Subsidies to  promote the  use  of domestic goods 
The rule prohibiting subsidies to promote the use of domestic over imported goods will be 
applicable to developing countries after a transitional period of five years (by  1 January 
2000) and  to least developed countries after eight years (by  1 January 2003). 

Subsidies to  encourage privatization 
To encourage privatization, the  Agreement provides that  "direct forgiveness of debts, 
subsidies to  cover  social costs,  in  whatever  form, including  relinquishment  of 
government revenue -.." by the government of a developing country shall be treated as 
non-actionable multilaterally, provided such subsidies are granted for a limited period 
and are  in  accordance  with  a  privatization  programme.  They remain  subject  to 
countervailing measures, however. 

The low-income countries whose per capita GNPs are  currently less than US$  1,000  per  annum are: 
Bolivia, Cameroon, Côte  d'Ivoire, the  Dominican Republic, Egypt, Ghana, Guatemala,  Guyana,  India, 
Indonesia, Kenya, Morocco,  Nicaragua,  Nigeria,  Pakistan,  the  Philippines, Senegal,  Sri Lanka  and 
Zimbabwe. These  countries will, however,  be  required to accept the obligation to prohibit the use of export 
subsidies when  their per capita GNPs reach  US$  1,000. 

One basi s fo r actionabilit y i s the existenc e o f serious prejudice to th e interest s o f 
other countries . Thi s cours e o f actio n i s likel y t o b e invoke d whe n th e 
subsidized produc t i s displacing th e complainant' s export s fro m th e marke t o f 
the subsidizin g countr y o r o f a  thir d country . Bo x 2 4 describe s th e criteri a 
which the Agreement lays down fo r determining whether a  subsidy granted by a 
country i s causing seriou s prejudic e t o th e interest s o f othe r Members . 
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Box 24 
Criteria for determining  serious prejudice to the interest of another 
country 
(SCM, Article  6) 

The Agreement clarifies  that  serious  prejudice to  the interest  of  another country  shall 
be presumed to  have occurred,  inter  alia,  where: 

• Total  ad  valorem  subsidization  of  a product  exceeds  5%; 

• Subsidies  cover  operating losses  sustained by  an  industry; 

• Subsidies  other  than  one-time  measures  cover  operating losses  sustained by  an 
enterprise; or 

• There  is  direct forgiveness of  debt by  the  government. 

In all  other cases, in order to establish that  serious  prejudice has actually  occurred,  the 
complainant must  demonstrate  that  the  effect  of the  subsidy  is: 

• To  displace  or  impede imports  from another  member  country  into  the  subsidizing 
country; 

• To  displace  exports  to  a third  country  market; 

• Significantly  to  undercut  or  suppress prices  in  the  subsidizing market; 

• An  increase  in the  world  market  share  of  the subsidizing country  over  its average 
share in  the  previous  three  years for  the  product  or  commodity  benefiting  from 
subsidy. 

Material injury  i s anothe r basi s fo r actionability . I n particula r i t i s th e basi s 
under which a n importing countr y can levy countervailing dutie s on subsidize d 
imports tha t ar e causin g injur y t o it s domesti c industry . 

Subsidies tha t caus e nullification  and impairment  o f the benefit s whic h th e GAT T 
system provide s ar e als o actionable . Suc h nullificatio n an d impairmen t o f 
benefits coul d be deemed t o have occurred when a n exporting country finds tha t 
the value o f the concessio n i n the for m o f tarif f bindin g i t has obtaine d i n trad e 
negotiations b y making a  reciprocal concession ha s been greatly reduced becaus e 
a domestic industry has lost market share to an industry in the importing countr y 
benefiting fro m subsidy . 

Permissible subsidies  that  are  non-actionable  (green  subsidies) 
Agreement on SCM, W i t h a  fe w exceptions , al l permissibl e subsidie s t ha t ar e specifi c ar e act ionable . 
Articles 2,8 Thos e whic h ar e n o t specifi c ar e non-act ionable . Subsid y programme s 

providing subsidie s o n th e basi s o f objectiv e economi c criteri a an d whic h ar e 
horizontal characte r an d "d o not favou r certai n enterprise s ove r others" are no t 
specific. The y ar e therefor e non-actionable . Thu s th e subsidie s give n b y 
governments t o smal l an d medium-size d enterprises , identifie d o n th e basi s o f 
their siz e o r numbe r o f employees , would ordinaril y b e non-actionable . 

In addition , certai n subsidie s tha t ar e specifi c ar e non-actionable , provide d th e 
specific condition s governin g thei r gran t compl y wit h th e rule s o f th e 
Agreement. Thes e includ e subsidies : 

• Fo r researc h activitie s conducte d b y firms , provide d certai n condition s ar e 
met; 

• T o adap t existin g productio n facilitie s t o ne w environmenta l requirements , 
provided that the subsidy is a one-time non-recurring measure and i s limited 
to 20 % o f th e cos t o f adaptation ; an d 
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• T o assis t i n th e developmen t o f industrie s i n disadvantage d regions , 
provided certai n condition s ar e met . 

Importing countrie s canno t lev y countervailin g dutie s o n product s benefitin g 
from non-actionabl e subsidies . 

Remedies available to affected industries and to their governments 

Agreement on SCM, 
Articles 4, 7 , 9 

What ar e th e remedie s availabl e t o industrie s an d t o government s o f countrie s 
which conside r tha t thei r interest s ar e bein g damage d b y subsidize d imports ? 

The Agreemen t provide s fo r tw o type s o f remedies . First , a  countr y whic h 
considers tha t eithe r a  prohibite d subsid y i s bein g use d o r tha t i t i s bein g 
adversely affecte d b y th e gran t o f a  permissibl e subsidy , ma y rais e th e matte r 
before th e W T O Disput e Settlemen t Bod y (DSB ) fo r redress . Wher e th e 
adverse effect s tak e th e for m o f "materia l injury " t o it s domesti c industry , th e 
importing country may, instead o f invoking dispute settlemen t procedures , levy 
countervailing dutie s o n th e importe d subsidize d product s (se e bo x 25) . Suc h 
duties ca n howeve r b e levie d onl y whe n investigation s carrie d ou t a t th e 
national leve l an d o n th e basi s o f a  petitio n fro m th e affecte d industr y hav e 
established tha t th e subsidize d import s ar e causin g injur y t o th e domesti c 
industry. Countervailin g dutie s canno t b e levie d o n product s benefitin g fro m 
non-actionable subsidies . 

Box 25 
Remedies available to importing countries under the Agreement 
on SCM 
(Articles 4, 7 and 9) 

Two types of remedies are available to an importing country which considers  that the 
use of  subsidies by other member countries is  affecting its interests adversely. It  may 
levy countervailing duties if after  investigations carried out in pursuance of a petition 
made by the affected  industry, it is established that subsidized imports are causing the 
industry material injury. It may  also bring the matter for redress  before the Dispute 
Settlement Body (DSB). 
Prohibited subsidies.  Any country  which considers that another country is using a 
prohibited subsidy may, if bilateral consultations with that subsidizing country do not 
lead to its withdrawal, bring the matter before DSB. 
Actionable subsidies.  A country  which finds that an actionable subsidy granted by 
another country has adversely affected its  interests may refer the matter to DSB for 
settlement, if  bilateral consultations fail to  bring about a mutually agreed  solution. 
Non-actionable subsidies.  Countervailing  duties cannot be levied on products that 
have benefited from non-actionable  subsidies. However, where  a country "has reasons 
to believe" that  the  subsidy programmes have  had "seriou s adverse  effects"  on  its 
domestic industry as  to  cause damage which would be difficult to  repair,  it may 
request consultations with  the country granting subsidies. If  the  consultations fail, it 
may request the Committee on Subsidies  and Countervailing Measures (SC), which 
has been established under the Agreement, to determine whether such effects exist. 
In all  the  three  cases mentioned above, if the  subsidizing  country fails to  take 
appropriate steps to implement the recommendations made,  the DSB/Committee on 
SC could  authorize the affected  country to take countermeasures that would affect the 
trade of the subsidizing country. 
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The Agreemen t o n SC M lay s dow n detaile d rule s an d procedure s fo r 
investigating authorities t o follow in carrying out investigations an d calculatin g 
the amoun t o f countervailin g dutie s tha t ca n b e levied . Sinc e th e rule s 
applicable t o th e lev y o f countervailin g dutie s an d t o th e us e o f anti-dumpin g 
measures ar e similar , and sinc e in most countrie s th e investigation s fo r the lev y 
of both thes e dutie s ar e carried ou t by the sam e investigatin g authorities , thes e 
rules ar e explaine d togethe r i n chapte r 11 . 

Business implications 

The rule against the use of export subsidie s for industria l products , which in th e 
past applie d onl y t o develope d countries , i s no w als o vali d fo r developin g 
countries. (Th e exception s ar e leas t develope d an d developin g countrie s wit h 
per capit a GNP s o f les s tha n US $ 1,000. ) Thes e countrie s hav e a  transitiona l 
period o f eigh t year s (t o 1  Januar y 2003 ) withi n whic h t o withdra w thei r 
existing subsidy systems . During thi s period , the y may no t increas e the leve l of 
their subsidie s o r gran t subsidie s t o product s no t previousl y covered . 
Enterprises currentl y benefitin g fro m expor t subsidie s wil l therefor e hav e t o 
prepare themselve s fo r th e withdrawa l o f these subsidie s b y thei r government s 
by th e en d o f the transitiona l period , i f not earlier . 

It should be noted that while the SC M Agreement permits developing countrie s 
to us e expor t subsidie s durin g th e transitiona l period , thes e subsidie s ca n b e 
countervailed b y importin g countrie s eve n durin g tha t perio d i f the y caus e 
injury to their domestic industries . This also applies to the developing countrie s 
that ar e exemp t fro m th e rul e prohibitin g th e us e o f expor t subsidies . Th e 
maintenance o f expor t subsidie s o n product s tha t ar e considere d impor t 
sensitive b y importin g countrie s (e.g . textiles , leathe r an d leathe r products , 
etc.), albeit permitted unde r the Agreement, i s therefore fraugh t wit h danger . I t 
is thus importan t fo r governments t o adop t trad e an d foreig n exchang e policie s 
that will remove the bias against their countries' exports and reduce the need fo r 
export subsidies . It is also necessary for them to examine, in consultation an d i n 
cooperation wit h thei r exportin g enterprise s an d thei r associations , whethe r 
assistance, where needed , ca n b e provide d i n th e for m o f permissibl e subsidie s 
and preferabl y thos e tha t ar e no t actionabl e b y importin g countries . I n thi s 
context i t i s important t o not e tha t subsidie s tha t ar e no t specifi c t o particula r 
industries bu t ar e o f genera l applicatio n ar e no t countervailabl e b y importin g 
countries. 



CHAPTER 9 

Safeguard measures to restrict imports in emergency 
situations 

Summary 
The Agreement on Safeguards authorizes  importing  countries to  restrict imports  for 
temporary periods if  after  investigations carried  out by competent authorities,  it is 
established that imports are taking place in such increased quantities (either absolute 
or in  relation  to domestic production)  as to  cause serious injury to  the  domestic 
industry that produces like  or directly competitive products. It  further provides  that 
such measures,  which  could take the  form of  an increase in tariffs over bound rates or 
the imposition of  quantitative restrictions, should  normally be applied on an MFN 
basis to imports from all sources. 

The investigations for the  imposition of  such measures can be initiated either by the 
government itself or on the basis of a petition from the affected industry.  In practice, 
however, the  investigations are  generally initiated  on the basis of petitions from the 
affected industry. 

The Agreement lays down the criteria which investigating authorities must consider in 
determining whether  increased imports  are causing serious injury  to  the  domestic 
industry. It  also  sets  out  basic  procedural  requirements  for  the  conduct  of 
investigations. One  aim of the procedural requirements is to provide foreign suppliers 
and governments whose interests may be adversely affected by the proposed safeguard 
actions with  an adequate opportunity to  give evidence and to defend their interests. 

The primary purpose of providing such temporary increased  protection is  to give the 
affected industry time to prepare itself for the increased competition that it will have to 
face after  the  restrictions  are  removed. The  Agreement seeks to ensure  that such 
restrictions are  applied only for temporary  periods by  setting a maximum period of 
eight years for the  application of  a measure  on  a particular  product. Developing 
countries can, however, impose  them for a  maximum period of 10 years. 

To giv e industrie s tim e t o adjus t graduall y t o th e increase d competitio n 
resulting fro m reduction s i n tariff s an d fro m th e remova l o f othe r barrier s t o 
trade, the GATT practice has been to require that the cuts in tariffs agree d in 
multilateral trade negotiations should be implemented in stages over an agreed 
number o f years . Thu s tarif f reduction s o n industria l product s agree d i n th e 
Uruguay Roun d ar e t o b e mad e ove r fiv e year s i n fiv e equa l instalments . 
Likewise, reductions in the agricultural sector as well as in domestic and export 
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subsidies ar e t o tak e plac e i n stage s ove r a  perio d o f si x years . Developin g 
countries hav e bee n give n longe r period s withi n whic h t o implemen t 
reductions. 

The GAT T rule s recogniz e that , despit e th e phase d implementatio n o f tarif f 
reductions, certain industria l o r agricultural sector s may face, in the shor t term , 
problems i n adjustin g t o increase d impor t competition . Thes e problem s ma y 
flow fro m thei r failur e t o rationaliz e productio n structure s o r t o adop t th e 
technological innovation s necessar y t o rais e productivity . T o provid e affecte d 
industries tim e t o adjus t t o competition , Articl e XI X o f GAT T provide s tha t 
where, a s a  resul t o f tarif f reductions , a  countr y find s tha t a  produc t i s bein g 
imported "i n such increased quantitie s and under suc h conditions a s to cause o r 
threaten seriou s injur y t o domesti c producers" , i t ca n impos e safeguar d 
measures t o restric t suc h import s fo r temporar y periods . 

Circumventing GATT rules through VERs 

Largely becaus e o f th e GAT T requiremen t tha t safeguar d measure s shoul d b e 
applied o n a  non-discriminator y basis , i n th e pas t countrie s entere d int o 
voluntary export restraints (VERs ) or orderly marketing arrangements (OMAs) . 
Under thes e arrangements , exportin g countrie s wit h risin g export s wer e 
required b y importin g countrie s t o restrai n thei r export s t o agree d limits . 
Though thes e arrangement s wer e calle d "voluntary" , i n realit y the y wer e no t 
always so. As the restraints were applied only to imports from certai n countries , 
they were als o inconsistent with th e rul e tha t restriction s o n import s shoul d b e 
employed o n a  non-discriminatory basis . 

The us e o f suc h gre y are a measure s (calle d s o becaus e thei r consistenc y wit h 
GATT rule s wa s i n doubt ) b y som e develope d countries , notabl y th e Unite d 
States an d member s o f the Europea n Union , increase d i n the las t three decades . 
The governments of these countries had also in some instances either encourage d 
or supporte d th e initiative s take n b y thei r industrie s t o ente r int o voluntar y 
export restraint arrangements with their counterparts in exporting countries. I t is 
estimated tha t i n 1995 , when W T O cam e int o existence , ther e wer e ove r 20 0 
such bilatera l o r plurilatera l arrangements . The y covere d product s rangin g fro m 
agricultural good s (lik e beef) ; simpl e merchandis e (suc h a s leathe r an d rubbe r 
products, trave l goods , potter y an d chinaware) ; t o sophisticate d manufacture s 
like television sets , motor car s an d trucks . 

Agreement on Safeguards 

Commitment to abolish VERs 

The mai n ai m o f th e Urugua y Roun d negotiation s i n thi s are a wa s t o ensur e 
that restrictiv e measure s lik e VERs an d othe r simila r discriminator y measure s 
are brough t int o conformit y wit h GAT T principle s an d rules . Th e Agreemen t 
on Safeguard s (negotiate d i n th e Round ) di d thi s b y requirin g countrie s t o 
phase ou t th e gre y area measure s which the y were maintainin g within a  perio d 
of fou r year s (i.e . by 1  January 1999) 12. I n addition , countrie s ar e committe d 
"not t o seek , tak e o r maintai n an y voluntar y expor t restraints , orderl y 
marketing arrangement s o r any othe r simila r measures o n th e expor t o r impor t 

12 Eac h member country can, however, maintain one such measure over an additional period of 
one year. 

GATT 1994 , Article 
XIX:1(a) 
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Agreement on Safeguards, 
Article 2 

Agreement on Safeguards, 
Article 4: 1 

side". The y ar e als o require d no t t o "encourag e o r suppor t th e adoptio n o r 
maintenance" o f inter-industr y arrangement s tha t ar e comparabl e t o th e 
governmental measure s describe d above . 

Serious injury standard 

The Agreemen t furthe r provide s tha t safeguar d measure s shoul d b e applie d 
only afte r i t ha s bee n determine d b y the investigatin g authoritie s that : 

• A  produc t i s being importe d i n increase d quantitie s (absolut e o r relativ e t o 
domestic production) , an d 

• I n suc h condition s a s t o caus e o r threate n t o caus e seriou s injur y t o 
producers o f lik e o r directl y competitiv e products . 

The term 'seriou s injury ' i s defined a s the "significan t overal l impairment i n th e 
position o f a domestic industry." I t must be established that import s are causing 
such injury to the domestic industry, defined a s the "producers a s a whole of the 
like o r directl y competitiv e products " o r thos e "whos e collectiv e outpu t o f th e 
like or directly competitive product s constitute s a  major proportio n o f the tota l 
domestic production o f those products. " In other words, it i s not permissibl e t o 
take safeguar d measure s t o restric t import s wher e onl y a  fe w producer s ar e 
finding i t difficul t t o mee t impor t competition . 

Agreement on Safeguards, 
Article 3 

Agreement on Safeguards, 
Article 4:2 

Agreement on Safeguards, 
Preamble 

Rules governing investigation s 

The Agreemen t require s eac h membe r countr y t o designat e authoritie s t o b e 
responsible fo r carryin g ou t investigation s an d t o publis h th e procedure s i t 
proposes t o follow , s o that thes e ar e known t o th e public . 

The reques t fo r th e initiatio n o f suc h investigation s ca n b e mad e b y th e 
government itsel f o r by an industr y whose collective outpu t constitute s a  majo r 
portion o f the tota l domesti c productio n o f the importe d product . However , i n 
practice, investigation s ar e generall y triggere d b y a n applicatio n mad e b y 
producers o r o n thei r behal f b y a n associatio n o f producers . Suc h application s 
typically claim tha t increase d import s ar e causing the producer s seriou s injury , 
leading fo r instanc e t o los s o f profits , reductio n i n productio n an d 
under-utilization o f capacit y and/o r requirin g cut s i n th e labou r force . 

The investigatin g authoritie s mus t giv e publi c notic e o f investigation s an d 
arrange fo r publi c hearing s o r othe r appropriat e mean s i n whic h "importers , 
exporters an d othe r intereste d partie s coul d presen t evidenc e an d thei r views. " 
The authoritie s shoul d als o examine views an d comment s agains t th e requeste d 
safeguard actio n an d o n whethe r th e applicatio n o f suc h a  measure would b e i n 
the publi c interest . 

The investigatin g authoritie s ca n authoriz e a  safeguar d actio n onl y afte r a n 
evaluation o f al l relevan t factor s o f a n objectiv e an d quantifiabl e natur e 
establishes tha t ther e i s a "causa l lin k between increase d import s o f the produc t 
concerned and serious injury o r threat thereof" to the industry. Safeguard action s 
should no t be authorized i f the problems th e industr y i s encountering aris e fro m 
factors othe r tha n increase d import s (e.g . declin e i n overal l deman d fo r th e 
product). I n orde r t o provid e transparency , th e investigatin g authoritie s ar e 
further require d t o publis h thei r report s an d conclusions . 

Application of safeguard measures 

The Agreemen t emphasize s that , i n takin g safeguar d measures , th e ai m o f th e 
governments shoul d b e t o promot e "structura l adjustment " an d t o "enhanc e 
rather than limi t competition i n international markets" . To thi s end i t provide s 
that suc h safeguar d measure s shoul d b e applie d onl y fo r temporar y period s t o 



Chapter 9  - Safeguard  measures to  restrict imports in emergency situations 137 

enable th e affecte d industr y t o tak e step s t o adjus t itsel f t o th e increase d 
competition tha t wil l follo w th e remova l o f thos e measures . Adjustment coul d 
take th e for m o f the adoptio n o f improve d technolog y o r the rationalizatio n o f 
production structures . 

Furthermore, safeguar d measure s shoul d b e applie d onl y "t o th e exten t 
Agreement on Safeguards, necessar y to preven t o r remedy seriou s injury an d t o facilitat e adjustment " an d 
Article 5 o n a  "non-discriminator y basi s t o import s fro m al l sources" . Th e typ e o f 

safeguard actio n to be taken -  increas e in the bound rat e of tariffs o r impositio n 
of quantitativ e restriction s o n import s -  i s decide d b y th e investigatin g 
authorities. Wher e a  quantitativ e restrictio n i s used , quota s ma y b e allocate d 
among th e mai n supplyin g countries . I n suc h cases , individua l share s ar e 
allocated i n consultatio n wit h th e supplyin g countrie s o n th e basi s o f thei r 
shares i n import s durin g a  previou s representativ e period . I n allocatin g share s 
on this basis, the interest s of new suppliers should also be adequately taken int o 
account. 

The Agreement permits , i n exceptiona l situations , membe r countrie s t o depar t 
from th e non-discriminator y rul e and t o apply quota restriction s onl y to one o r 
more countrie s whe n import s fro m thes e countrie s "hav e increase d i n dispro -
portionate percentag e i n relation t o the tota l increase of imports o f the produc t 
concerned i n the representative period" . In order to ensure that such actions ar e 
taken onl y in exceptional situations , the Agreement stipulate s tha t the y shoul d 
be take n afte r consultation s with , an d approva l by , th e Committe e o n Safe -
guards. The Committe e ha s bee n establishe d unde r th e Agreement . 

Compensation for the loss of trade 

Agreement on Safeguards, A  member countr y proposin g t o appl y safeguar d measure s i s expected t o offe r 
Article 8 adequat e trad e compensatio n t o countrie s whos e trad e interest s woul d b e 

adversely affecte d b y suc h measures. 13 I f agreemen t o n a n adequat e trad e 
compensation canno t b e reached b y the country proposing to apply a safeguar d 
measure an d th e affecte d exportin g membe r countries , th e exportin g member s 
may take retaliatory action. 14 However , the right to retaliatory action cannot b e 
exercised fo r th e firs t thre e year s tha t th e measur e i s i n effect , wher e th e 
safeguard measur e ha s bee n take n i n accordanc e wit h th e provision s o f th e 
Agreement and as a result of an absolute increase in imports (an d not relative t o 
domestic production) . 

Special and differential treatment o f developing countries 

Agreement on Safeguards, Th e Agreement provides for the specia l and differential treatmen t o f developin g 
Article 9 countrie s i n th e applicatio n o f safeguar d measures . Import s fro m a  developin g 

country ar e exemp t fro m safeguar d measure s i f it s shar e i n th e import s o f th e 
product concerne d int o th e countr y takin g th e measur e i s les s tha n 3% . Thi s 
exemption doe s no t appl y i f developin g countrie s wit h individua l share s i n 
imports smaller than 3 % collectively account for more than 9 % of the imports . 

Duration of safeguard measures 

The othe r provision s o f th e Agreemen t ar e mainl y directe d toward s ensurin g 
that safeguar d measure s ar e applie d fo r temporar y periods . I t i s thus provide d 
that: 

13 Th e compensation is generally a concession, in the form of tariff reductions , from the country 
wishing to take safeguar d action s t o the countrie s whose trad e i s to b e restricted , o n othe r 
products of export interest to them. 

14 Suc h retaliatory action is generally the suspension of a concession or other obligation to which 
the country applying the safeguard measur e is entitled. 
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• Safeguar d measure s i n forc e o n 1  January 1995 , when th e Agreement wen t 
into effect , mus t b e terminate d afte r eigh t year s o r b y 1  Januar y 2000 , 
whichever come s later . 

Agreement on Safeguards, •  Th e maximu m initia l perio d fo r th e applicatio n o f a  safeguar d measur e i s 
Article 7 fou r years . Thi s initia l perio d ma y b e extende d u p t o a  maximu m o f eigh t 

years (1 0 years fo r developin g countries) . 

In orde r t o assis t affecte d industrie s i n preparin g themselve s fo r th e increase d 
competition tha t wil l follo w th e ultimat e liftin g o f safeguar d measures , th e 
Agreement require s an y measur e wit h a  duratio n o f mor e tha n on e yea r t o b e 
progressively liberalized . Ther e shoul d als o b e mid-ter m review s o f measure s 
with duration s o f over three years, to se e whether the y shoul d be withdrawn o r 
liberalized faster . 

In addition , th e Agreemen t prevent s countrie s fro m circumventin g th e tim e 
limits o n safeguar d measure s b y prohibitin g th e reimpositio n o f protectio n o n 
the sam e produc t fo r a  period equa l t o tha t o f the origina l safeguar d action . I n 
no event can a  measure be reapplied within a n immediatel y followin g perio d o f 
less than two years. However, temporary safeguards tha t have been imposed fo r 
six months o r les s ma y b e reinstate d afte r on e year , a s lon g a s action s ar e no t 
taken o n th e sam e produc t mor e tha n twic e i n a  five-yea r period . Her e again , 
developing countrie s ar e subjec t t o les s rigorous obligation s an d ma y reimpos e 
actions o n th e sam e produc t afte r a  perio d equa l t o hal f th e duratio n o f th e 
previous measur e (bu t no t within a  period o f les s than tw o years) . 

Business implications 
The ne w and improve d rule s on safeguard s reinforc e th e GAT T rule s providin g 
for securit y o f access . Importin g countrie s ar e prohibite d fro m requestin g 
exporting countries to ask their enterprises to restrain thei r exports under VER s 
or simila r arrangements . I t i s importan t t o not e tha t b y providin g furthe r tha t 
governments shoul d no t encourag e thei r industrie s t o conclud e suc h 
arrangements wit h industrie s i n othe r countries , th e Agreement ha s cautione d 
industries against entering into similar arrangement s even on an informal basis . 

As ha s bee n mentioned , almos t al l tariff s o f develope d countrie s an d a  hig h 
proportion o f th e tariff s o f developin g countrie s hav e bee n boun d agains t 
further increases , thu s restrictin g th e righ t o f countrie s t o rais e tariffs . Unde r 
the rule s of the Agreement o n Safeguards , importin g countries will therefore b e 
able t o tak e measure s t o restric t import s onl y whe n investigation s hav e 
established tha t increase d import s ar e causin g seriou s injur y t o thei r domesti c 
industries. The rule s further tr y to protect the interest s o f exporting enterprise s 
by giving them th e righ t t o defen d thei r interest s durin g the investigation s an d 
to produce, if necessary, evidence to establish that the imposition o f restriction s 
would not be in the interest of the consuming public in the importing country . 

It is , however, importan t t o not e tha t thes e genera l rule s o n safeguar d action s 
do no t immediatel y appl y t o textil e products . Th e Agreemen t o n Textile s an d 
Clothing, negotiate d i n th e Urugua y Round , provide s tha t th e discriminator y 
restrictions currentl y applie d t o textil e product s b y som e importin g countrie s 
should b e phase d ou t i n fou r stage s ove r a  perio d o f 1 0 years . Durin g thi s 
phase-out perio d th e Agreement permit s countrie s t o tak e safeguar d action s t o 
restrict import s o n a  discriminator y basi s fro m thos e exportin g countr y o r 
countries, where a s a result o f "sharp an d substantia l increas e i n imports" fro m 
these countries , "seriou s damage " i s caused t o th e domesti c industry . 
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The trad e i n textile s wil l b e governe d b y th e rule s o f th e Agreemen t o n 
Safeguards o n non-discriminator y applicatio n o f safeguard measure s onl y afte r 
1 Januar y 2005 . O n tha t date , th e Agreemen t o n Textile s an d Clothing , afte r 
having been unde r implementatio n fo r 1 0 years, will cease t o exist . 

It i s essentia l t o loo k a t thes e rule s no t onl y fro m th e viewpoin t o f exportin g 
enterprises bu t als o fro m th e perspectiv e o f enterprise s whic h a s a  resul t o f a 
sudden surg e in imports are finding i t difficult t o compete with foreign supplier s 
in thei r domesti c markets . Thes e enterprise s hav e th e righ t t o petitio n thei r 
governments t o tak e safeguar d action s t o restric t imports . Suc h petition s 
cannot b e mad e b y a  singl e fir m o r a  fe w enterprises , bu t b y producer s whos e 
"production constitute s a  majo r proportio n o f tota l domesti c production" . I n 
practice, suc h petition s o r application s ar e ofte n mad e o n behal f o f producer s 
by the associations to which they belong. Petitions can be submitted onl y when 
it i s possible t o establis h tha t ther e i s a  causa l lin k betwee n increase d import s 
and th e allege d seriou s injur y t o th e industry . Th e abilit y o f th e affecte d 
industries to take advantage o f these provisions will depend o n how far they ar e 
able to build up the case for suc h temporary protection , takin g into account th e 
Agreement's stric t condition s fo r th e impositio n o f safeguar d measures . 



CHAPTER 1 0 

Safeguard actions for economic development purposes: 
special flexibility available to developing countries 

Summary 

GATT rules  provide  special  flexibility to  developing  countries  to  take  safeguard 
measures to  restrict  imports,  for  temporary  periods,  in  order  to  promote  the 
development of new or infant industries.  However,  GATT  lays  down strict conditions 
for the  invocation  of  these rules. Furthermore,  safeguard  measures  can ordinarily  he 
introduced only  with  WTO  approval 

GATT 1994 , Articl e XVIII : Th e GAT T rule s recogniz e tha t government s o f developin g countries , i n 
Section C; Tokyo Round pursuanc e o f thei r programme s an d policie s o f economi c development , ma y 
Declaration: Safeguard find  i t necessar y t o provid e assistanc e t o ne w o r infan t industrie s o r fo r th e 
Action for Development furthe r developmen t o f existin g industrie s an d tha t suc h assistanc e ma y tak e 
Purposes th e for m o f safeguar d action s restrictin g import s fo r temporar y periods . As th e 

imposition o f thes e restraint s coul d adversel y affec t th e interest s o f exportin g 
countries, th e rule s la y down stringen t condition s fo r thei r adoption . 

Conditions for the invocatio n o f safeguard provision s 
A government wishin g t o provid e highe r protectio n throug h th e impositio n o f 
restrictions i s expected t o notif y th e W T O Secretaria t o f the : 

• Particula r industry or industries, either existing or new, for the developmen t 
of which suc h highe r protectio n i s necessary ; 

• Th e natur e o f th e propose d restrictiv e measur e (increas e i n tariff s tha t ar e 
bound agains t furthe r increases , impositio n o f quantitativ e restriction s o n 
imports o r the introductio n o f a  licensing system) ; 

• Th e specia l difficultie s tha t import s pos e fo r th e developmen t o f suc h 
industries; an d 

• Wh y measure s othe r tha n impor t restriction s ar e no t practicable . 

The notification mus t be made before th e measure is introduced. I n exceptiona l 
cases, where delay in the introduction o f the measure i s expected to pose specia l 
difficulties t o th e industr y concerned , th e notificatio n ca n b e mad e 
immediately afte r th e measur e i s imposed . 
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The introduction o f safeguard measure s o r their continuation where notificatio n 
is made afte r th e measure s have been introduce d i s ordinarily15 possibl e i f WT O 
member countries , afte r examinin g th e reason s fo r it , approv e it . 

Business implications 

In practice , the specia l flexibility  availabl e t o developin g countrie s unde r thes e 
provisions ha s rarel y been invoked . On e o f th e mai n reason s fo r thi s was that , 
until th e conclusio n o f the Urugua y Round , th e tariff s o f nearl y al l developin g 
countries wer e no t boun d agains t increases . Thi s enable d the m t o protec t 
developing infan t industries , where necessary , b y raisin g their tariffs . 

In th e Urugua y Round , a s note d earlier , a  larg e proportio n o f th e tariff s o f 
developing countrie s ha s bee n boun d agains t furthe r increases . Enterprise s i n 
developing countrie s whic h believ e tha t the y nee d mor e protectio n t o develo p 
new industrie s o r furthe r develo p existin g one s wil l therefor e hav e t o reques t 
their government s t o invok e th e provision s o n "safeguar d action s fo r 
development purposes" . O n thei r part , th e government s wil l hav e t o obtai n 
approval from W T O prio r to taking such measures (e.g . increase in bound rate s 
of tariff s o r impositio n o f quantitativ e restrictions) . 

As th e adoptio n o f suc h measure s wil l b e a  derogatio n fro m th e basi c rules , 
W T O wil l gran t suc h approva l onl y i f membe r countrie s ar e satisfie d that , 
taking int o accoun t suc h factor s a s availabl e natura l resource s an d existin g 
production an d consumption trends , the higher level of protection wil l help th e 
industry t o becom e internationall y competitiv e withi n a  reasonabl e period . 
Furthermore, i n granting suc h approval , W TO ma y impose stric t conditions t o 
ensure tha t the restrictions ar e maintained onl y for temporary periods and tha t 
steps ar e take n fo r thei r gradua l withdrawa l durin g thes e periods . 

15 I f the tarif f o n a  product i s bound agains t furthe r increases , restrictiv e measure s ca n b e take n 
only with WTO's prio r approval . Where, however, the duty i s not bound, two courses are ope n 
to th e developin g country wishing to give higher protection . I t may raise the rat e o f duty. As a 
rise in the rates of tariffs tha t are not bound is permissible under GATT rules, it can take such an 
action without invokin g the provision s o f GATT Article XVIII:C. Where, however , i t propose s 
to give higher protection by imposing restrictions that are not permissible under GATT (such as 
the applicatio n o f quantitativ e restriction s o r a  restrictiv e licensin g system) , i t ha s t o notif y 
W T O an d ente r into consultations with othe r member countrie s in order to obtain approva l of 
the propose d measure . Whil e th e Article provide s that , i n suc h cases , the developin g countr y 
concerned coul d appl y th e measur e eve n i f the approva l i s not granted , i n practic e thi s i s no t 
possible. Th e reaso n i s tha t th e Articl e als o give s othe r membe r countrie s th e right  t o tak e 
retaliatory action s i f they conside r th e measur e t o b e advers e to thei r trad e interests . 
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Response to unfair trade practices: rules on the use of 
countervailing and anti-dumping duties 

Summary 
The GATT  rules  deal with  two  types  of "unfair"  trade  practices which  distort 
conditions of  competition. First,  the competition may  be unfair if the exported goods 
benefit from subsidies.  Second,  the  conditions of  competition may  be distorted if  the 
exported goods are dumped in foreign markets. 

In common parlance, it  is usual to designate all low-cost imports as dumped imports. 
The Agreement on Anti-dumping Practices (ADP), however,  lays  down strict criteria 

for determining  when "a product is to be considered as being dumped". In  general, a 
product is considered dumped if the export price is  less than  the price charged for the 
like product in the exporting country. 

The Agreements on  Anti-dumping Practices  and  on  Subsidies and Countervailing 
Measures (SCM) authorize  countries to  levy  compensatory duties  on imports  of 
products that are  benefiting from unfair  trade  practices. However,  an importing 
country can levy countervailing duties on subsidized imports and anti-dumping duties 
on dumped imports only if it is established, on the basis of investigations carried out by 
it, that  such  imports  are  causing  "material  injury"  to  a  domestic  industry. 
Investigations for the  imposition of  such duties  should ordinarily be initiated on the 
basis of a petition made by or  on behalf of an industry,  alleging that  imports  are 
causing it injury. 

The two Agreements lay down similar criteria for determining injury. The procedures 
for carrying out investigations for the  levy of anti-dumping and countervailing duties 
are likewise similar. 

As note d i n chapte r 9 , th e rule s permi t countrie s t o tak e safeguar d action s 
restricting import s fo r temporar y period s when , a s a  resul t o f a  sudde n an d 
sharp increase in imports , serious injury i s caused to the domestic industry of 
the importing country. The increased imports covered by these particular rules 
are not attributable to unfair trade practices by foreign suppliers . 

However, the GATT rules acknowledge that the rise in imports may indeed be 
due t o th e adoptio n o f unfai r trad e practice s b y foreig n suppliers . The rule s 
therefore la y dow n th e basi s o n whic h government s ma y lev y compensator y 
duties on imports of products benefiting from suc h unfair practices . They deal 
with tw o form s o f unfai r trad e practice s whic h distor t condition s o f 
competition. First , the competitio n ma y become unfai r i f the exporte d good s 
benefit fro m specifi c subsidies . Second, the conditions o f competition may be 
distorted i f the producer dumps its goods in foreign markets . 



Chapter 11  - Response  to unfair trade practices: rules  on the use of countervailing and anti-dumping duties 143 

The basi c provision s o f GAT T 199 4 o n th e us e o f subsidie s hav e bee n 
elaborated b y the Agreement o n SCM . As noted earlier , th e basi c ai m o f thes e 
provisions i s eithe r t o prohibi t o r t o restrai n th e us e o f subsidie s tha t caus e 
adverse effect s t o th e interest s o f othe r Members . However , wher e th e us e o f 
permitted subsidie s result s i n materia l injur y t o a  domesti c industr y i n a n 
importing Member , th e rule s permi t tha t importin g Membe r t o tak e remedia l 
measures whic h coul d tak e th e for m o f countervailin g dutie s o n subsidize d 
imports. Likewis e th e Agreemen t o n Anti-dumpin g Practice s (ful l title : 
Agreement o n Implementatio n o f Articl e V I o f th e Genera l Agreemen t o n 
Tariffs an d Trad e 1994) , which elaborate s th e basi c GAT T rule s o n dumping , 
authorizes Member s t o lev y anti-dumping dutie s o n dumpe d imports . 

In general , a  produc t i s considere d dumpe d i f th e expor t pric e i s les s tha n th e 
price charge d fo r th e lik e produc t i n th e exportin g country . Broadl y speaking , a 
producing enterpris e i s abl e t o charg e highe r price s o n sale s i n th e domesti c 
market if , a s a result of a high level of protection, foreign competition i s absent o r 
weak. 

The rules of the Agreements o n SC M an d ADP do not per se condemn dumpin g 
or subsidization. They recognize that the lower prices of imported goods arisin g 
from dumpin g o r subsidization coul d benefi t industria l user s and consumer s i n 
the importin g countries . The tw o Agreements therefor e la y down a n importan t 
principle: tha t compensator y dutie s i n th e for m o f countervailin g dutie s o n 
subsidized import s an d anti-dumpin g dutie s o n dumpe d import s canno t b e 
levied solely on the ground that a  product has benefited fro m a  subsidy or that i t 
is bein g dumped . The y ca n b e levie d onl y i f i t i s establishe d afte r a n 
investigation, whic h mus t normall y b e initiate d o n th e reques t o f a  domesti c 
industry, tha t dumpe d o r subsidize d import s ar e causin g "materia l injury " t o 
that industry . 

Similar principles appl y when government s tak e safeguar d measure s t o restric t 
imports i n orde r t o assis t a  domestic industr y tha t i s being injured b y a  sudde n 
and shar p increas e i n imports . Th e standar d o f "injury " t o th e industr y tha t 
must b e establishe d t o justif y safeguar d action s is , however, muc h highe r tha n 
that require d fo r th e lev y of countervailing o r anti-dumping duties . I n th e cas e 
of safeguar d actions , injur y t o th e industr y mus t b e "serious" ; i n th e cas e o f 
countervailing an d anti-dumpin g duties , a  lower standar d o f proo f o f materia l 
injury i s adequate. The difference i n standards i s attributable to the fact that, i n 
the firs t instance , the industry' s problem s d o not aris e from unfai r competition , 
while i n th e second , thes e ar e du e t o th e unfai r trad e practice s o f foreig n 
producers. 

This chapte r discusse s th e followin g subjects : 

• Th e concep t o f dumpin g a s embodied i n GAT T law , 

• Th e rule s an d procedure s tha t countrie s mus t follo w i n levyin g 
anti-dumping an d countervailin g duties . 

The rule s that the Agreements o n SC M an d ADP lay down fo r the levy of thes e 
compensatory dutie s ar e similar . Furthermore , a t th e nationa l level , th e 
authorities responsibl e fo r investigatin g petition s fo r th e lev y of countervailin g 
and o f anti-dumpin g dutie s ar e th e sam e i n mos t cases . 

Concept of dumping as embodied in GATT law 

In commo n parlance , i t i s usua l t o designat e al l low-cos t import s a s dumpe d 
imports. The Agreement o n Anti-dumping Practices , however , lay s down stric t 
criteria fo r determinin g whe n a n importe d produc t shoul d b e treate d a s bein g 
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Agreement o n Anti-dumping 
Practices, Article 2: 1 

Agreement o n Anti-dumping 
Practices, Article 2: 2 

Agreement o n Anti-dumping 
Practices, Article 2:2 , 
footnote 2 

dumped. I n particula r i t state s tha t " a produc t i s t o b e considere d a s bein g 
dumped", i f its export price i s less than th e pric e a t which a  like product i s sold 
for consumptio n i n th e exportin g country . I n othe r words , i f o n th e basi s o f a 
comparison o f th e expor t pric e an d th e hom e consumptio n pric e i n th e 
exporting country i t is found tha t the latter price is higher, the product could be 
treated a s being dumped . 

The Agreement , however , provide s tha t th e determinatio n o f dumpin g o n th e 
above basi s ma y no t b e appropriate : 

• Wher e sale s in the domesti c marke t o f the exportin g countr y ar e not i n th e 
ordinary cours e o f trade (e.g . sale s below the cos t o f production) , an d 

• Wher e th e volume o f sale s i n th e domesti c marke t i s low. 

In these cases , the Agreement permit s dumpin g to be determined by comparin g 
the expor t pric e with : 

• A  comparabl e pric e charge d fo r th e lik e produc t whe n exporte d t o a  thir d 
country, o r 

• A  constructe d value , calculate d o n th e basi s o f th e productio n cost s o f th e 
imported product , plus general, selling and administrative costs , and profits . 

However, in order to ensure to the maximum extent possible that dumping is being 
determined on the basis of a comparison of the export price with the price for home 
consumption i n the exporting country, the Agreement lays down the so-calle d 5% 
representative test.  Th e investigatin g authoritie s mus t us e fo r price-compariso n 
purposes price s charge d t o thir d countr y market s o r us e constructe d value s 
calculated on the basis of the cost of production i f the value of sales in the domesti c 
market o f th e exportin g countr y constitute s les s tha n 5 % o f th e sale s o f th e 
products t o the importin g country . 

Rules and procedures for levying countervailing and anti-dumping duties 

Main criteria for the levy of duties 

Injury to  domestic industry 
The basi c rul e whic h th e Agreement s o n AD P an d SC M la y dow n i s tha t 
anti-dumping and countervailing dutie s shoul d be levied only where i t has bee n 
established o n th e basi s o f investigation s that : 

Agreement o n Anti-dumping 
Practices, Article 3 ; 
Agreement o n Subsidies and 
Countervailing Measures , Article 15 

• Ther e ha s bee n a  significan t increas e i n dumpe d o r subsidize d imports , 
either i n absolut e term s o r relative t o productio n o r consumption ; an d 

• Th e prices of such imports have undercut those of the like domestic product , 
have depresse d th e pric e o f th e lik e produc t o r hav e prevente d tha t pric e 
from increasing ; an d 

• A s a  result , injur y i s caused t o th e domesti c industr y o r ther e i s a  threa t o f 
injury t o th e domesti c industr y o f the importin g country . 

Causal link  between dumped,  subsidized  imports  and  injury  to  the 
domestic industry 
The tw o Agreements specif y that , i n determining whether dumpe d import s ar e 
causing injur y t o th e domesti c industry , "relevan t economi c factor s havin g a 
bearing o n th e stat e o f the industry " shoul d b e take n int o accoun t (se e box 2 6 
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Box 26 
Factors to be taken into account in determining material injury to 
domestic industry 
(Agreement on Anti-dumping Practices, Article 3; Agreement on Subsidies and Countervailing 
Measures, Article 15) 

The Agreements on SCM  and  ADP  provide  that the  determination  of whether 
subsidized or dumped imports  are causing injury to  a domestic  industry  should be 
made on the  basis  of all "relevant economic factors having a bearing on the  state  of the 
industry". Such factors include: 

• Actual  or  potential decline in  output,  sales,  market share, profits, productivity, 
return on investments, or utilization of capacity; 

• Effects  on domestic prices; 
• Actual  or  potential effects on cashflow, inventories,  employment,  wages, growth, 

ability to  raise capital or investments. 

In the  case of  anti-dumping investigations,  one  of the other  factors to  be taken into 
account is the magnitude of the margin of dumping. Likewise in investigations for the 
levy of countervailing duties on imports  of agricultural products, an  additional factor 
to be  taken into account is whether there has been an increased burden on  government 
support programmes. 
The two  Agreements  clarify that the  above list of economic factors is illustrative and 
not exhaustive,  and that  "one  or several  of these  factors necessarily  give  decisive 
guidance". 
The Agreements further stipulate  that the  investigating  authorities must also examine 
whether any factors other than subsidized or dumped imports are causing injury to 
domestic industry. Countervailing or anti-dumping duties should not be levied  if the 
main factors responsible  for the  difficulties of the  industry  are  factors other  than 
subsidized or dumped imports. Such factors could include: 

• Contraction  in demand or changes in  the patterns of consumption; 
• Trade  restrictive  practices  of  and  competition  between, foreign and  domestic 

producers; 
• Developments  in  technology and export performance; and 
• Productivity  of the domestic  industry. 

for a  listing o f thes e factors) . Furthermore , fo r anti-dumpin g o r countervailin g 
duties t o b e levied , i t mus t b e clearl y establishe d tha t ther e i s a  causa l lin k 
between dumpe d o r subsidize d import s an d th e injur y t o th e industry . 

Where th e problem s being encountered b y the domesti c industr y ar e caused b y 
such factor s a s "contraction s i n deman d o r change s i n th e patter n o f 
consumption" an d canno t b e directl y attribute d t o dumpe d o r subsidize d 
imports, anti-dumpin g o r countervailin g dutie s mus t no t b e levied . 
Furthermore, suc h dutie s mus t no t b e levie d wher e increase d import s ar e 
adversely affectin g onl y a  few producers . The y ca n b e levie d solel y when i t ha s 
been establishe d tha t th e import s ar e posing problems t o the producer s "whos e 
collective outpu t o f th e produc t constitute s a  majo r proportio n o f th e tota l 
domestic production " o f th e industry . 

Agreement on Antidumping 
Practices, Article 3.3 ; 
Agreement on Subsidies 
and Countervailing 
Measures, Article 15. 3 

Cumulation of  imports 
Normally when import s fro m severa l countrie s ar e subjec t t o investigations , th e 
assessment o f whether suc h import s ar e causin g injur y t o th e domesti c industr y 
has to be made separatel y fo r each country . The Agreements, however , allo w the 
investigating authorities i n certain situation s to assess the combined effect s o f all 
imports under investigation in determining injury. Suc h cumulation o f imports is 
allowed onl y if : 
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Agreement o n Anti-dumping 
Practices, Article 5.4 ; 
Agreement o n Subsidies 
and Countervailing Measures , 
Article 11. 4 

• Th e dumpin g margi n o r th e amoun t o f subsidizatio n o f eac h individua l 
country exceed s a  de minimis level ; 

• Th e volum e o f import s fro m eac h countr y i s not negligible ; an d 

• Suc h cumulativ e assessmen t i s appropriat e i n th e ligh t o f condition s o f 
competition betwee n importe d product s an d th e condition s o f competitio n 
between th e importe d product s an d lik e domesti c products . 

Standing of  petitioners 
It i s importan t t o not e tha t th e tw o Agreement s stipulat e that , sav e i n 
exceptional situations, 16 anti-dumping o r countervailing investigation s shal l b e 
initiated onl y o n th e basi s o f a  complain t mad e "b y o r o n behalf " o f th e 
domestic industry . 

Further, in order to ensure that applications fo r the levy of such duties are mad e 
only when a  substantia l numbe r o f producer s ar e affected , th e Agreement s la y 
down tw o complementar y criteria : 

• First , the producers supporting the application mus t account fo r over 50% of 
the production o f the producers who express an opinion eithe r in support of , 
or against , th e petition. 17 

• Second , the producers supportin g the application shoul d accoun t fo r at leas t 
25% o f the industry' s tota l production . 

The investigatin g authoritie s ar e unde r a n obligatio n t o ascertai n whethe r 
petitioners hav e suc h standin g befor e initiatin g a n investigation . 

Procedural rules 

Agreement o n Anti-dumping 
Practices, Article 5.5 ; 
Agreement o n Subsidies 
and Countervailin g 
Measures, Article 11. 5 

Agreement o n Antidumping 
Practices, Article 12.1; 
Agreement o n Subsidies 
and Countervailin g 
Measures, Article 22. 2 

Agreement o n Anti-dumping 
Practices, 6.1.3 ; 
Agreement o n Subsidies and 
Countervailing Measures, 12.1. 3 

Agreement o n Subsidies 
and Countervailin g 
Measures, Article 13 

Information to  he provided in  the application 
The Agreements furthe r stipulat e th e typ e o f information (se e box 27) tha t th e 
petitioning industr y mus t provid e i n it s application i n orde r t o substantiat e it s 
claim tha t dumpe d o r subsidize d import s ar e causin g i t injury . 

A larg e numbe r o f application s tha t ar e unsubstantiate d o r d o no t mee t th e 
criteria describe d abov e ar e i n practic e rejecte d b y investigatin g authorities . As 
the mere submission o f such applications often create s uncertainty i n trade, th e 
Agreements requir e th e investigatin g authoritie s t o avoi d publicizin g th e 
submission o f applications . However , afte r th e decisio n i s take n t o initiat e 
investigations, authoritie s ar e oblige d t o giv e publi c notic e o f th e initiatio n o f 
investigations giving , inter alia, the names o f the exporting country or countries , 
the basi s o n whic h dumpin g o r subsidizatio n i s allege d an d a  summar y o f th e 
allegations o n whic h th e clai m fo r injur y i s based . 

Notification to  governments 
In addition, the investigating authorities ar e required to notify th e government s 
of exportin g Member s o f th e receip t o f a  properl y documente d complain t an d 
before initiatin g anti-dumpin g o r countervailin g investigations . A s soo n a s a n 
investigation i s initiated, the authoritie s mus t make available the ful l tex t of th e 
written applicatio n t o th e government s o f th e exportin g countries . 
Furthermore, th e SC M Agreemen t impose s a n obligatio n o n th e investigatin g 
country t o ente r int o consultation s wit h th e governmen t o f th e exportin g 

16 Th e government of an importing country can initiate action for the levy of anti-dumping and 
countervailing duties only in exceptional circumstances . 

17 A  section o f th e producer s ma y no t wis h t o expres s a n opinio n eithe r fo r o r agains t th e 
petition. Th e share of such producers is to be excluded in arriving at the percentage. 
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Box 27 
Information to  be  provided  in  applications  for  the  levy  of 
anti-dumping or  countervailing  duties 

The application for the  levy  of anti-dumping and countervailing duties should contain 
the following information: 
• The  volume of the domestic production of  the producers  making the application; 
• Description  of  the alleged  dumped or subsidized product; 
• The  names of the exporting  countries, each known exporter or foreign producer, and 

a list  of the importers  of the product; 
• Information  on dumping/subsidization: 

- In  applications  for anti-dumping  action,  such information  should include 
prices at  which  the product is sold in the  domestic market  of the exporting 
country and information  on export prices. 

- In  applications  for countervailing  duties,  such  information  should include 
evidence of the existence,  amount  and nature of the subsidy. 

- Information  regarding injury and causality. 
- Information  on the volume of dumped or subsidized imports. 
- Information  on the adverse effects of such imports: 

• On  domestic  prices, and 
• On  the  domestic industry. 

Agreement o n Anti-dumping 
Practices, Article 6.1; 
Agreement o n Subsidies 
and Countervailin g 
Measures, Article 12. 1 

Agreement o n Anti-dumping 
Practices, Article 6.12 ; 
Agreement o n Subsidies 
and Countervailin g 
Measures, Article 12.1 0 

country afte r th e petitio n i s accepted bu t befor e th e investigation s begin . Suc h 
consultations provid e th e governmen t o f th e investigatin g countr y a n 
opportunity t o ascertai n whether , takin g int o accoun t th e informatio n 
presented i n the applicatio n o n th e allege d injuriou s effect s o f subsidie s o n th e 
industry, the exporting country i s prepared t o modify it s subsidy practices s o as 
to reac h mutuall y acceptabl e solutions . 

Right to  give evidence 
The rules of the two Agreements furthe r ai m at ensuring that, once investigation s 
have begun , exporter s an d importer s o f th e allege d dumpe d o r subsidize d 
products, th e government s o f th e exportin g countries , an d othe r intereste d 
parties (e.g . trade or business associations of which the exporters or producers ar e 
members) hav e adequat e opportunit y t o tende r ora l an d writte n evidenc e t o 
rebut th e clai m mad e b y th e petitioner s an d t o defen d thei r interests . Toward s 
this end , th e Agreements specificall y provid e that : 

• Th e ful l tex t o f th e applicatio n shoul d b e mad e availabl e t o al l know n 
exporters allege d t o b e dumpin g o r benefitin g fro m subsidie s an d t o th e 
governments o f th e exportin g countrie s concerned ; 

• Th e evidenc e presente d b y on e part y shoul d b e promptl y mad e availabl e t o 
the othe r partie s participatin g i n th e investigations ; an d 

• Partie s hav e a  righ t t o se e al l informatio n (excludin g confidentia l 
information) use d b y the investigatin g authoritie s durin g th e investigation s 
to hel p the m i n preparin g thei r presentations . 

In addition , th e tw o Agreement s provid e that , i n anti-dumpin g an d 
countervailing investigations , industria l user s an d organization s o f consumer s 
of th e product s unde r investigatio n shal l b e give n a n opportunit y t o expres s 
their views on whether th e cas e meet s th e statutor y criteri a fo r th e lev y of suc h 
duties (i.e . dumping o r subsidization , injur y an d causality) . 
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Agreement o n Anti-dumping 
Practices, Article 6.1.1 ; 
Agreement o n Subsidies 
and Countervailing 
Measures, Article 12.1. 1 

Agreement o n Anti-dumping 
Practices, Article 6.7 an d 
Annex I; 
Agreement o n Subsidies 
and Countervailing 
Measures, Article 12. 6 
and Annex VI 

This provisio n ca n b e use d t o safeguar d th e essentia l interest s o f user s an d 
consumers when th e authoritie s conside r tha t th e levy of such duties could lea d 
to a n unjustifie d ris e i n prices . 

Provision of  information by  exporters  and the  best information  rule 
While giving exporting enterprises th e righ t to defend thei r interest s durin g th e 
investigations, the Agreements als o oblige them t o cooperate with investigatin g 
authorities an d t o provid e th e latte r with an y informatio n the y ma y reques t o n 
production cost s an d othe r matters . I n practice , investigatin g authoritie s 
require suc h informatio n t o be given on th e basi s of a  questionnaire an d withi n 
a perio d o f no t les s tha n 3 0 day s o f th e reques t fo r information . Wher e 
enterprises ar e no t abl e t o repl y withi n tha t period , th e Agreement s cal l o n 
investigating authoritie s t o conside r request s fo r extensio n wit h sympath y an d 
to assist the enterprises, i f requested, i n providing the information i n the forma t 
required. Where , however , producin g enterprise s refus e t o cooperat e o r do no t 
provide th e informatio n demande d withi n a  reasonabl e perio d o f time , th e 
investigating authoritie s ca n take decisions on the basi s of the bes t informatio n 
available, i.e . informatio n provide d b y th e petitionin g industry . 

On-the-spot investigations 
Investigating authoritie s ofte n fin d i t necessar y t o undertak e on-the-spo t 
investigations t o verif y th e informatio n provide d b y exporter s o r producin g 
companies i n response to the questionnaire o r to collect additional information . 
The Agreements stipulat e tha t suc h investigation s ca n b e carried ou t onl y wit h 
the agreement o f the exporters or producers concerned an d i f the government o f 
the exportin g countr y doe s no t objec t t o th e investigations . Sufficien t advanc e 
notice of the intended visi t should be given. The notice should indicat e the typ e 
of th e informatio n neede d s o tha t th e exporters/producer s ca n prepar e 
themselves t o provid e tha t information . 

A refusa l t o permi t a n on-the-spo t investigatio n coul d resul t i n us e b y th e 
authorities o f th e bes t informatio n available . 

Methodological rule s 

The method s use d b y th e investigatin g authoritie s t o calculat e th e pe r uni t 
subsidy receive d b y a  produc t o r th e margi n o f dumpin g ca n greatl y influenc e 
the leve l o f countervailin g o r anti-dumpin g dutie s t o b e paid . Th e tw o 
Agreements therefor e provid e certai n guideline s fo r th e investigatin g 
authorities t o follo w i n makin g thes e calculations . 

Agreement o n Subsidies 
and Countervailing 
Measures, Article 14 

Agreement o n Anti-dumping 
Practices, Article 2. 4 

Agreement on  SCM 
The SC M Agreemen t provide s tha t th e nationa l legislatio n o r implementin g 
regulations o f membe r countrie s shoul d specif y th e method s t o b e use d b y th e 
investigating authoritie s i n determinin g pe r uni t subsidy . I n addition , t o ensur e 
transparency, i t imposes an obligation o n the investigatin g authorities t o explai n 
in thei r decisio n ho w th e pe r uni t subsidizatio n wa s arrive d a t b y usin g th e 
method specifie d i n the legislation . 

Agreement on  ADP 

Price comparison:  general principles 

As noted earlier , a  product i s considered dumpe d onl y i f the foreig n producer' s 
export pric e i s lowe r tha n th e pric e charge d fo r hom e consumptio n i n th e 
country of export. The margi n o f dumping i s therefore determine d primaril y b y 
comparing thes e tw o prices . 
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Agreement o n Anti-dumping 
Practices, Article 2.1.1 an d 
footnotes 3 , 4 , 5 

The AD P Agreemen t set s ou t guideline s t o ensur e a  fai r compariso n betwee n 
the hom e consumptio n pric e an d th e expor t price . I n particular , i t state s tha t 
such compariso n shoul d b e mad e "a t th e sam e leve l o f trade , normall y a t th e 
ex-factory level , an d i n respec t o f sale s mad e a t a s nearl y a s possibl e th e sam e 
time." Du e allowanc e shoul d als o b e mad e fo r "difference s i n condition s an d 
terms o f sale , taxation, level s o f trade , quantities , physica l characteristics " an d 
other factor s affectin g pric e comparability . 

In making a price comparison, the question ofte n arise s of what benchmark to use 
in determining the price for home consumption when the producer is selling in the 
home market at prices below average production cost s or at a loss. A producer who 
over a long period has been selling a product a t a loss in its domestic market would 
be abl e to dum p i t i n foreig n market s onl y by making use of it s sales profits fro m 
other product s (i.e . cross-produc t subsidization) . A  numbe r o f countrie s hav e i n 
the pas t exclude d suc h domesti c sale s i n determinin g domesti c consumptio n 
prices. I n orde r t o ensur e uniformit y i n th e practice s adopte d b y investigatin g 
authorities for that purpose, the Agreement provides that sales in the home marke t 
below fully allocate d productio n cost s (includin g administrativ e an d sellin g costs) 
may be disregarded onl y when : 

• Suc h sale s ar e mad e ove r a n extende d perio d (normall y on e year) ; 

• Th e averag e sellin g pric e i n th e hom e marke t i s les s tha n th e weighte d 
average uni t cost ; o r 

• Th e volum e o f sale s belo w uni t cos t i s more tha n 20 % o f th e total ; an d 

• Th e cost s ar e no t recovere d ove r a  reasonable period . 

Agreement o n Anti-dumping 
Practices, Article 2.4. 2 

Agreement o n Anti-dumping 
Practices, Article 2.4. 1 

Averaging prices 

To arriv e a t th e margi n o f dumpin g b y comparin g th e exporter' s domesti c an d 
export prices , investigatin g authoritie s ofte n us e a  syste m o f averaging , 
particularly when a  large number o f smal l transactions ar e involved . I n orde r t o 
ensure that , i n suc h cases , prices ar e compare d o n a n apple-to-appl e basis , th e 
Agreement require s tha t compariso n shoul d normall y b e base d on : 

• Eithe r th e weighted averag e o f home consumptio n price s with th e weighte d 
average o f th e price s o f al l expor t transactions , 

• O r the home marke t price s and expor t prices on a  transaction-to-transactio n 
basis. 

The Agreement permit s a n exception t o this general rul e when expor t prices diffe r 
significantly amon g purchasers , region s o r periods . I n suc h instances , a  weighte d 
average home consumption pric e may be compared with the price of an individua l 
export transaction . 

Currency conversion 

Comparing th e hom e consumptio n pric e wit h th e expor t pric e normall y 
involves th e conversio n o f th e latte r int o th e exportin g country' s currency . 
Because o f fluctuations , th e rat e use d fo r currenc y conversio n coul d greatl y 
influence th e margin o f dumping. I n order to ensure consistency in the method s 
used b y investigatin g authorities , th e AD P Agreemen t provide s tha t th e 
exchange rat e prevalen t o n th e dat e o f sal e shoul d b e use d fo r conversio n 
purposes. However , i f th e transactio n i s base d o n a n exchang e rat e state d i n a 
forward contract , tha t rat e shoul d b e used . 

Constructed value 

The Agreemen t o n ADP recognizes , a s note d earlier , tha t wher e th e volum e o f 
domestic sales is "low", the consumption pric e in the exporting country may no t 
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Agreement on Anti-dumping provid e a  prope r basi s fo r pric e compar ison . I n suc h cases , t h e Agreemen t 
Practices, Articles 2.2, 2.3 permit s th e investigatin g author i t ie s t o use , fo r pric e compar iso n purposes , a 

constructed valu e instea d o f the domesti c consumptio n price . The constructe d 
value i s calculated o n th e basi s o f cos t t o th e exportin g industr y o f producin g 
the product . Bo x 28 describe s the guidelines which the Agreement o n ADP lay s 
down fo r calculatin g constructe d values . 

Box 28 
Guidelines for  calculating  constructed  values 
(Agreement on Anti-dumping Practices,  Articles 2.2 and  2.3) 

When investigating  authorities  decide,  for price  comparison  purposes,  to  replace  the 
consumption price  in the  exporting country, with  a  constructed value  calculated  on  the 
basis of  the production costs  of the exporting industry,  the  ADP Agreement  lays  down 
principles for arriving  at  such  a  value.  In  particular,  it  states  that  the  costs  should 
"normally be  calculated on  the  basis of  records kept by  the  exporter or producer under 
investigation, provided  that  such  records are in accordance with the  generally accepted 
accounting principles  of  the exporting country".  The  Agreement further  provides  that 
the amounts for administrative,  sales  and general  costs and profits  should  be  based on 
"actual data  pertaining  to  production and  sales  in  the  ordinary course  of trade of  the 
like product by  the  exporter or producer under  investigation.  "  However, when  it  is  not 
possible to  determine such  amounts  on  the  above  basis,  the  Agreement provides  that 
they can  be  determined on  the  basis  of: 

• Actual  data  from  other  exporters  or  producers  of  products  in  the  same  general 
category; 

• The  weighted  average of the costs and profits  of  other exporters of the same product; 
and 

• Any  other  reasonable  method,  as  long  as the  amount  does  not exceed  that of  the 
exporters or producers of  the  same general  category  of product. 

De minimis  rule 

Very ofte n durin g th e cours e o f preliminar y investigations , th e authoritie s ar e 
satisfied tha t i t will no t b e possibl e fo r th e petitioner s t o establis h injur y a s th e 
margin o f dumpin g i s smal l o r impor t penetratio n i s negligible . Th e AD P 
Agreement provide s tha t th e applicatio n shoul d b e immediatel y rejecte d an d 
the investigatio n terminate d if : 

• Th e margi n o f dumpin g i s de  minimis,  i.e . les s tha n 2% , expresse d a s a 
percentage o f the expor t price ; o r 

• Th e volum e o f import s fro m a  particula r countr y i s les s tha n 3 % o f al l 
imports o f like products int o the importin g country. However , thi s rule doe s 
not appl y when countrie s with individua l share s o f less than 3 % collectively 
account for more than 7 % of imports of the product under investigation; o r 

• Th e injur y i s negligible . 

Likewise, th e SC M Agreemen t require s th e authoritie s t o terminat e 
investigations i n th e situation s describe d below . 

• I n th e cas e o f a  product originatin g fro m a  developed country , where : 

- Th e amoun t o f subsid y i s de minimis, i.e . less than 1% , o r 

- Th e volum e o f subsidized import s o r the injur y i s negligible . 

Agreement o n Anti-dumping 
Practices, Article 5. 8 

Agreement o n Subsidies 
and Countervailin g 
Measures, Article 11. 9 
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• I n th e cas e o f a  produc t originatin g fro m a  developing country , when : 

- Th e level of subsidies granted does not exceed 2% of the value calculated o n 
a pe r uni t basis , 

- Th e subsidize d import s ar e les s than 4 % of tota l import s o f the importin g 
country. However , the rul e does not appl y when developin g countries wit h 
individual share s o f less than 4 % collectively accoun t fo r mor e than 9 % of 
total imports . 

Lesser duty rule 

In thi s context , i t i s als o importan t t o not e tha t bot h th e AD P an d SC M 
Agreements emphasiz e that , afte r completio n o f th e investigations , th e 
governments shoul d carefull y conside r whethe r additiona l dutie s shoul d b e 
levied eve n i f "al l requirement s regardin g thei r impositio n ar e met" . 

They furthe r encourag e th e us e o f th e lesse r dut y rule . Unde r thi s approac h 
even after i t is established tha t dumped o r subsidized import s are causing injur y 
to the domestic industry , the decision on whether the amount o f duty should b e 
the ful l margi n o f dumping or the ful l amoun t o f subsidy or less should be mad e 
by the appropriat e governmenta l authoritie s and , i f a lesser duty i s adequate t o 
remove th e injur y t o th e domesti c industry , th e lesse r dut y shoul d b e levied . 
This principl e i s followed b y som e countrie s which , afte r th e investigation s ar e 
completed, tr y to determine the injury margi n and levy duty on the basis of tha t 
margin i f i t i s lower tha n th e dumpin g margi n o r th e amoun t o f subsidy . 

Provisional measures 

The two Agreements furthe r authoriz e provisiona l measures - i n the form o f cash 
deposits or bonds - t o be taken when the investigating authorities judge that suc h 
measures are "necessary to prevent injury being caused during the investigation. " 
However, th e Agreement s stipulat e tha t suc h provisiona l measure s shoul d b e 
taken only after th e investigating authorities have made a preliminary affirmativ e 
determination o f dumpin g o r subsidizatio n an d consequen t injur y t o th e 
domestic industry . I f a  definitiv e decisio n i s mad e t o lev y dut y an d th e dut y i s 
higher tha n th e cas h deposi t o r bond , th e differenc e i s no t collecte d fro m th e 
importer. Th e importer , however , ha s a  righ t t o clai m fo r reimbursemen t o f th e 
difference whe n th e definitiv e dut y i s lower than th e cas h deposit . 

Price undertakings 

Exporters ca n avoi d anti-dumpin g o r countervailin g dutie s b y undertakin g t o 
increase thei r expor t prices . However, t o preven t exporter s fro m bein g require d 
to giv e suc h pric e undertaking s eve n whe n thei r export s ar e no t causin g injur y 
to the domesti c industr y o f the importin g country , the Agreements permi t suc h 
price undertaking s onl y afte r th e investigatin g authoritie s hav e mad e a 
preliminary affirmative determinatio n o f injury t o the domesti c industry and of 
dumping o r subsidization . The y furthe r stipulat e tha t th e decisio n t o offe r a 
price undertakin g shoul d b e lef t t o th e exporte r an d tha t "n o exporte r shal l b e 
forced t o enter into such undertakings." I t is also possible that the authorities o f 
the importin g countrie s ma y conside r th e acceptanc e o f undertaking s 
impractical; thi s woul d b e th e cas e whe n th e "numbe r o f actua l o r potentia l 
exporters i s too great" . 

Disclosure prior to final determination 

Agreement on Anti-dumping T h e tw o Agreement s s t ipulat e t h a t t h e investigation s shoul d b e complete d 
Practices, Article 6.9; wi th i n a  per io d o f on e year , an d i n n o cas e mor e t h a n 1 8 m o n t h s afte r it s 

Agreement o n Subsidies 
and Countervailin g 
Measures, Article 27.1 0 

Agreement o n Anti-dumping 
Practices, Article 9 .1; 
Agreement o n Subsidies 
and Countervailin g 
Measures, Article 19. 2 

Agreement o n Anti-dumping 
Practices, Article 7; 
Agreement o n Subsidies 
and Countervailin g 
Measures, Article 17 

Agreement o n Anti-dumping 
Practices, Article 8; 
Agreement o n Subsidies 
and Countervailin g 
Measures, Article 18 
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Agreement o n Subsidies 
and Countervailin g 
Measures, Article 12. 8 

initiation. Befor e makin g the fina l determination , th e investigatin g authoritie s 
are require d t o "disclose " t o th e intereste d partie s (e.g . exporter s o r producer s 
under investigation , thei r governments , an d importers ) th e essentia l fact s o n 
which th e decisio n t o appl y th e dut y i s made . 

Determination of the amounts of subsidy and dumping margins 

Agreement o n Anti-dumping 
Practices, Articles 6.10,9.2 ; 
Agreement o n Subsidies 
and Countervailin g 
Measures, Article 19. 3 

It i s important t o not e tha t th e Agreements visualize tha t a s far a s possible th e 
amounts o f countervailin g an d anti-dumpin g dutie s shoul d b e determine d 
separately fo r eac h exporte r o r producer . Th e amount s o f dutie s payabl e coul d 
therefore var y accordin g t o th e elemen t o f subsid y i n th e pric e o r dumpin g 
margin determine d fo r eac h exporter . However , th e investigatin g authoritie s 
may determin e dutie s o n th e basi s o f statisticall y vali d sample s (o r the larges t 
volume o f exports from th e country i n question) whe n th e number o f exporter s 
or producer s i s s o larg e a s t o mak e th e calculatio n o f individua l subsid y 
elements o r dumpin g margin s impracticable . I n makin g suc h a  selection , th e 
investigating authoritie s ar e urge d t o consul t th e exporter s o r producer s 
concerned an d to make the selectio n preferably with thei r consent . I n addition , 
any exporter o r producer no t include d i n the sampl e ha s a  right to reques t tha t 
the dumpin g margi n shoul d b e fixe d separatel y fo r it . 

Sunset clause 

Agreement o n Anti-dumping 
Practices, Article 11; 
Agreement o n Subsidies 
and Countervailin g 
Measures, Article 21 

The Agreements furthe r requir e that the continued impositio n o f anti-dumpin g 
and countervailin g measure s (dutie s an d pric e undertakings ) shoul d b e kep t 
under constan t review . Suc h reviews should be conducted b y the authoritie s o n 
their own initiative or upon reques t by any interested party. If as a result of such 
a revie w th e authoritie s conclud e tha t th e measure s ar e n o longe r warranted , 
these measure s shoul d b e terminated . I n addition , th e Agreement s hav e a 
sunset clause , unde r whic h anti-dumpin g an d countervailin g measure s 
automatically expir e fiv e year s afte r thei r imposition , unles s a  revie w o f th e 
cases determines that , in the absence of such measures, dumping and injury wil l 
continue o r recur . Review s fo r thi s purpos e mus t b e initiate d befor e th e sunse t 
date an d shoul d normall y b e conclude d withi n on e year . 

Business implications 

For busines s persons , knowledg e o f th e comple x rule s o n th e lev y o f 
anti-dumping an d countervailin g dutie s i s essentia l i n thei r capacitie s a s 
exporters and producers whose interests may be adversely affected b y the unfai r 
price practice s o f producer s i n othe r countries . 

In recen t years, there ha s been a  steady increas e i n the numbe r o f petitions fo r 
anti-dumping an d countervailin g action s b y bot h develope d an d developin g 
countries (se e bo x 29) . Enterprise s i n man y developin g countrie s ar e findin g 
that a s thei r export s o f manufacture d product s rise , ther e ar e increasin g 
pressures fro m industrie s i n the importin g countries fo r the lev y of such duties , 
on the grounds that the goods are being dumped o r subsidized. Suc h duties ma y 
be levie d o n an y importe d product , includin g suc h product s a s textiles , whic h 
are o f considerabl e importanc e i n th e trad e o f developin g countries . 

In the circumstances , i t is becoming essentia l fo r enterprise s t o be familia r wit h 
the rule s applicabl e i n thi s area . A n understandin g o f th e rule s could , fo r 
instance, enabl e a n exportin g enterpris e t o tak e precautionar y step s t o avoi d 
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Box 29 
Anti-dumping and  countervailing  actions  taken  by  WTO  members 
in 1997 

Anti-dumping investigations 
During the  period 1 January -  31 December  1997,  a  total  of 240 anti-dumping 
investigations were initiated by WTO  member  countries. The  most active Members \ 
were the following: 

Country/area 

Australia 
European Community 
South Africa 
United States 
Argentina 
Korea, Rep. of 
Canada 
India 
Brazil 
Malaysia 
Mexico 

In terms  of  the  export  products 

Number of  investigations  initiated 

42 
41 
23 
16 
15 
15 
14 
13 
14 

8 
6 

investigated during  the  year, the  European 
Community had  the  largest  number (59),  followed  by  China  (31),  Taiwan 
Province, China  (16), Republic  of Korea (16), United  States (15) and  Japan (12). 

At the  end of  1997  there  were 880 anti-dumping  measures  in force in  various 
member countries. Of  these 34% were  maintained by the United States, 16% by the 
European Community,  10%  by Canada and  9%  by  Mexico.  Other  countries 
accounted for less  than 5% of  the measures taken. 

Countervailing actions 
During the period 1 January to 31 December  1997, 16  investigations  for the  levy of 
countervailing duties were initiated by member countries. 

At the  end of 1997 there  were a total of 87 countervailing  actions in force in member 
countries. 

anti-dumping action s i n foreig n market s wher e ther e ar e increasin g pressure s 
from industria l an d othe r group s fo r suc h actions . Whil e i t ma y continu e t o 
charge expor t price s tha t ar e lower than it s domesti c price s i n market s where i t 
faces no threat, i t should avoid doing so in markets where anti-dumping action s 
are possible . I n suc h markets , anti-dumpin g dutie s ca n b e avoide d i f th e 
exporter doe s no t allo w th e differenc e betwee n it s domesti c pric e an d expor t 
price t o fal l belo w a  reasonable margin . As noted , i f the margi n i s de minimis o r 
less, investigatin g authoritie s ar e require d t o rejec t application s fo r th e lev y o f 
duties. Investigating authorities also take into account the share of an exportin g 
country in total imports of a product. I t would be in the interest of the exportin g 
enterprise no t t o allow its exports to rise to a  market where i t is apprehensive o f 
a petition fo r anti-dumpin g actio n and , where possible , t o diversif y it s trade t o 
other markets . 

When investigation s begin , the Agreements giv e exporting enterprise s (an d th e 
trade o r busines s association s t o whic h the y belong ) th e righ t t o defen d thei r 
interests. The ADP Agreement oblige s them t o provide informatio n o n the cos t 
of productio n an d othe r matter s o n th e basi s o f a  questionnair e sen t b y th e 
investigating authorities . I t i s essentia l fo r exporter s t o cooperat e wit h thes e 
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authorities an d t o give them th e require d information , th e reaso n bein g that i n 
anti-dumping case s th e dut y payabl e i s fixe d separatel y fo r eac h exportin g 
enterprise o n th e basi s o f th e margi n betwee n th e pric e charge d b y i t i n it s 
domestic marke t an d it s expor t price . 

The Agreement s als o oblig e th e investigatin g authoritie s t o notif y th e 
governments o f the exporting countries of their decision to begin investigations . 
The government s hav e a  righ t t o tende r evidenc e agains t th e petitio n an d t o 
defend th e interest s o f thei r exporters . A s th e lega l an d othe r cost s o f 
participating i n investigation s ar e substantia l an d ar e ofte n beyon d th e 
resources o f smal l an d medium-size d enterprises , i t i s often necessar y fo r the m 
to rel y on thei r government s t o defen d thei r interests . 

The Agreements als o seek to protect the interest s of enterprises which find tha t 
they are being injured o r hurt as a result of the unfair pricin g practices of foreig n 
suppliers. Th e affecte d enterprise s hav e th e righ t t o petitio n thei r nationa l 
investigating authoritie s fo r th e lev y o f anti-dumpin g dutie s i f the import s ar e 
being dumped an d fo r th e lev y of countervailing dutie s i f the import s ar e bein g 
subsidized. However , th e Agreement s la y dow n stric t condition s fo r invoicin g 
that right . In particular , a n application fo r the levy of duties can be made only if 
it ha s standing,  i.e . the suppor t o f producer s accountin g fo r a t leas t 25 % of th e 
total domestic production o f the product alleged to be dumped o r subsidized. I n 
addition, th e applicatio n mus t provid e informatio n establishin g a  causa l lin k 
between increase d dumpe d an d subsidize d import s an d injur y t o the producer s 
in th e for m o f los s o f production , domesti c sale s o r los s o f jobs . 

As note d earlier , complaint s o f dumpin g o r subsidize d import s ar e als o o n th e 
increase i n mos t developin g countrie s implementin g liberalizatio n measures . 
While man y o f these complaint s ar e due to the inabilit y of domestic industries , 
long accustome d t o heav y level s o f protection , t o adjus t t o th e change d 
competitive situatio n resultin g fro m th e remova l o f tariff s an d othe r barriers , 
some complaint s abou t unfai r pric e practice s o f foreig n supplier s ar e 
undoubtedly genuine. A better understanding o f the Agreements will enable th e 
affected producin g enterprises t o make appropriate us e of their right to petitio n 
the authoritie s fo r th e lev y o f anti-dumpin g o r countervailin g dutie s i n suc h 
cases. The stringen t condition s th e Agreements la y down wil l ensur e tha t suc h 
duties are levied only when the dumped o r subsidized import s are established t o 
be causin g injur y t o th e industr y concerned . 



Summary 
Rules of origin are  used by governments to  determine the  country in  which imported 
goods should be treated as having been produced. The  revolutionary changes that  are 
taking place in communications and transport now enable manufacturing companies 
to obtain inputs for the  production of final products in far-off countries where trained 
personnel are available and costs are lower. This  trend towards sourcing inputs from 
different countries is further facilitated by steps being taken to  remove tariffs and other 
barriers to trade. 

Virtually all manufactured products available in markets today are produced in more 
than one country. This  is so whether the products are consumer articles like textiles or 
cosmetics or the sophisticated machinery used in the manufacture of consumer goods. 
For instance, in  the case of textile articles - say  shirts or blouses - it  is possible that the 
cotton or  synthetic fibre used in their  manufacture is  produced in  one country;  the 
textile woven, dyed  and printed in another country; and the cloth cut and stitched in 

yet another  country. 

Purposes for which rule s are applied to determine country of origin 

Why i t is necessary for governments to determine the origin of imported goods ? 
Such determinatio n i s necessary i n thre e situations . 

First, fo r import s unde r preferentia l arrangements , importin g countrie s hav e t o 
ensure tha t th e lowe r o r preferentia l rate s ar e mad e availabl e t o product s 
originating fro m preference-receivin g countries . The y therefor e nee d evidenc e 
to sho w tha t th e importe d produc t ha s been , i f no t wholl y produced , a t leas t 
substantially transforme d i n a  preference-receiving country . 

Second, fo r import s unde r MF N tarif f rates , th e determinatio n o f origi n i s 
ordinarily no t necessar y a s suc h dutie s ar e applie d o n a  non-discriminator y 
basis t o import s fro m al l sources . However , wher e th e measure s applicabl e a t 
the borde r tak e int o accoun t th e countr y o f origin , the determinatio n o f origi n 
becomes necessary . Thes e measure s includ e th e following : 

• Collectio n o f anti-dumpin g an d countervailin g duties ; 

• Administratio n o f country-specifi c quot a restriction s (e.g . thos e impose d 
under th e provision s o f the Agreement o n Textile s an d Clothin g o r under a 
country's safeguar d measures) ; 

• Administratio n o f tarif f quotas ; an d 

• Applicatio n o f mark s o f origi n o r label s t o indicat e th e countr y o f origin . 

Third, th e determinatio n o f origi n i s als o necessar y i n th e collectio n o f trad e 
statistics. 

CHAPTER 1 2 

Rules of origin 
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Main principles on which current national rules are based 

The nationa l system s currentl y i n us e t o determin e origi n var y considerably . 
Moreover, withi n countrie s th e rule s ma y diffe r accordin g t o th e purpos e fo r 
which the y ar e use d (e.g . administerin g quantitativ e restrictions , collectin g 
preferential duties , labellin g t o indicat e origin) . However , despit e th e wid e 
variations in the systems adopted, broadly speaking they are based on two mai n 
principles. 

The firs t i s the principl e o f value added i n manufacturing o r further processing . 
Under system s base d o n thi s principle , a  product woul d b e considere d t o hav e 
been manufactured i n the country where a  specified percentag e (e.g . 40%, 50%, 
60%) o f the produc t valu e ha s bee n added . 

The secon d principl e i s the determinatio n o f origi n o n th e basi s o f change s i n 
tariff classification . W T O membe r countrie s ar e encourage d t o us e th e 
Harmonized Syste m Nomenclatur e (HS ) develope d b y th e Worl d Custom s 
Organization (WCO , th e forme r Custom s Co-operatio n Council ) fo r bot h th e 
collection o f trade statistic s an d th e impositio n o f customs duties . The Syste m 
has 9 7 chapters , withi n eac h o f which product s ar e arrange d accordin g t o th e 
degree o f processing , commencin g wit h ra w materials , throug h t o 
semi-processed product s an d endin g wit h finishe d products . B y usin g thi s 
system o f classification , a  produc t i s determine d t o hav e originate d i n th e 
country where , a s a  result o f processing , it s tarif f classificatio n changes . 

Problems posed by differences in the rules for determining origin 

GATT doe s no t contai n specifi c rule s fo r th e determinatio n o f origin . Thi s ha s 
given countrie s th e flexibility  t o adop t thei r ow n rule s an d t o appl y the m 
differently accordin g t o th e purpos e fo r whic h the y ar e use d (see  above) . 
Moreover, thi s flexibility  ha s enable d countrie s t o adop t rule s o f origi n fo r 
protective purposes, for instance to deny access to quotas on the grounds that th e 
import product cannot be considered to have originated in the country to which a 
quota i s allotted . 

To find solution s to these and the othe r problems tha t hav e arisen a s a result of 
the absence of precise rules, the Agreement on Rules of Origin was negotiated i n 
the Urugua y Round . 

Agreement on Rules of Origin 

Coverage and objectives 

Agreement on Rules of Th e provisions o f the Agreement appl y to "laws , regulations and administrativ e 
Origin, Article 1:1 determination s o f general application applie d by any Member t o determine th e 

country of origin of goods" imported on an MFN basis . It specifically state s tha t 
its substantiv e provision s d o no t appl y t o import s mad e unde r preferentia l 
arrangements. 
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The basi c objective o f the Agreement i s to require countries t o adopt a  unifor m 
set o f harmonize d rule s fo r determinin g th e origi n o f good s importe d o n a n 
MFN basis . Since i t was expected tha t technica l work on developin g suc h rule s 
would tak e time , the Agreement provide s tw o set s o f provisions . 

The firs t se t lay s dow n th e discipline s whic h countrie s ar e expecte d t o follo w 
during th e transitio n period , i.e . unti l th e entr y int o forc e o f th e ne w 
harmonized rules . Th e technica l wor k o n th e harmonizatio n o f thes e rule s i s 
currently being done by the W CO Technica l Committe e unde r the guidance o f 
the W TO Committe e o n Rule s of Origin, which has been established under th e 
Agreement. Th e secon d se t o f provision s i s applicabl e afte r th e transitio n 
period. I t also lays down principle s an d guidelines fo r the technica l work on th e 
harmonization o f rule s o f origin . 

Rules applicable in the transition period 

Agreement on Rules of I n th e transitio n period , i t i s ope n t o a  countr y t o appl y differen t standard s 
Origin, Article 2 accordin g t o th e purpos e o r the objectiv e fo r which th e rule s ar e applied . Afte r 

the transitio n period , however , th e harmonize d standard s elaborate d o n a 
product-by-product basi s ar e t o b e applie d uniformly , irrespectiv e o f th e 
purpose fo r which they are used. In other words, it will not be open to a countr y 
to appl y on e se t o f standard s fo r determinin g origi n fo r th e purpos e o f 
administering quantitativ e restriction s an d anothe r se t fo r indicatin g origi n 
through labelling . 

The Agreemen t furthe r lay s dow n th e principle s (e.g . transparency , 
non-discrimination an d provisions fo r review of administrative decision ) whic h 
countries ar e expected t o follo w durin g the transitio n period . These ar e se t ou t 
in box 30 . 

Rules applicable after the transition period 

Agreement on Rules of Afte r th e transition period , the rules provide that the origin of goods shal l always 
Origin, Article 3(b) b e "th e countr y where th e las t substantia l transformatio n ha s been carrie d out" . 

For thi s purpose , th e W C O Technica l Committe e i s require d t o elaborat e fo r 
particular products o r product sector s the change in tariff subheadin g or headin g 
that mus t occur , throug h manufacturin g o r processing , fo r a  countr y t o clai m 

Agreement on Rules of origin . However , fo r product s fo r which th e "exclusiv e use " of a  change i n tarif f 
Origin, Article 9:2(c)(iii) subheadin g "does not allow for the expression of substantial transformation", th e 

Committee i s advise d t o provid e supplementar y criteria . Suc h criteri a coul d 
include additiona l requirement s relatin g t o "a d valore m percentage s and/o r 
manufacturing o r process operations" . 

Present state of play in the technical work on harmonization 

The technica l wor k o n th e harmonizatio n o f rule s o f origi n wa s t o hav e bee n 
completed by 1998 . The highly complex nature o f the work and the difference s 
that hav e arise n amon g countrie s o n specifi c criteri a fo r determinin g origi n i n 
certain produc t group s hav e prevente d th e W C O Technica l Committe e fro m 
completing it s work by the targe t date . The result s o f its work when complete d 
will, after approva l by the W TO Committe e o n Rule s o f Origin , be adopted b y 
the W T O Ministeria l Conference . The y wil l the n incorporate d int o th e 
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Box 30 
Disciplines during  the  transition  period 
(Agreement on Rules of Origin, Article 2) 

During the  transition period (i.e. until the  entry into  force of the new harmonized 
rules), Members are required to ensure that: 
(a) Rules  of origin, including  specifications for the  substantial transformation test, 
are clearly defined. 
(b) Rules  of origin are  not used as a trade policy instrument. 
(c) Rules  of origin do not themselves create restrictive, distorting  or disruptive effects 
on international trade and do not require the fulfilment of  conditions not related to the 
manufacture or processing of the product in question. 
(d) Rules  of origin applied to imports and exports are not more stringent than those 
applied to determine whether a good is domestic, and  do  not discriminate between 
Members (the GATT MFN  principle). 
(e) Rules  of  origin  are administered  in  a  consistent,  uniform,  impartial  and 
reasonable manner. 
(f) Rules  of  origin  are based  on a  positive  standard. Negative  standards  are 
permissible either as part of a clarification of a positive standard or in individual cases 
where a positive determination or  origin is  not necessary. 
(g) Rules  of origin are  published promptly. 
(h) Upon  request, assessments  of  origin are  issued as soon as  possible but no  later 
than 150 days  after such a request is submitted. Assessments are to be made publicly 
available; confidential information is not  to  be disclosed except  if  required  in  the 
context of judicial proceedings.  Assessments  of origin remain valid  for three  years 
provided the facts and conditions remain comparable, unless  a decision contrary to an 
assessment is made in a review referred to in ()). 
(i) New  rules  of origin or modifications thereof  do not apply retroactively. 
(j) Any  administrative  action in relation to the determination of origin is reviewable 
promptly by judicial, arbitral or administrative tribunals or procedures independent 
of the authority issuing the determination; such findings can modify or even reverse the 
determination. 
(k) Confidential  information is not disclosed without  the specific permission of  the 
person providing such information, except to the extent that this may be required in the 
context of judicial proceedings. 

Agreement o n Rule s o f Origi n a s a n annex . Al l membe r countrie s wil l b e 
required t o appl y th e harmonize d criteri a specifie d i n th e anne x o n a n MF N 
basis fro m th e dat e agree d fo r it s entr y int o force . 

It shoul d b e note d tha t i n additio n t o th e obligatio n t o appl y th e harmonize d 
criteria, membe r countrie s wil l hav e t o abid e b y th e principle s relatin g t o 
transparency, non-discrimination , administrativ e assessmen t an d judicia l 
review listed i n bo x 3 0 [(d ) t o (k)] . 

Preferential rules of origin 

Though th e harmonized rule s of origin being developed b y WCO wil l not appl y 
to import s obtaine d unde r regiona l preferentia l arrangement s o r unde r 
Generalized System s o f Preferences , th e Agreemen t provide s tha t countrie s 
should tak e int o accoun t th e genera l principle s liste d i n box 30 i n applying an d 
administering suc h rule s o f origin . 
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Business implications 

The adoptio n o f harmonize d criteri a fo r determinin g origi n i s expecte d t o 
resolve man y o f th e problem s face d b y exporter s today , particularl y thos e 
related t o textiles , i n utilizin g quota s allotte d specificall y t o thei r countries . 
Harmonization wil l als o eliminat e curren t difference s i n nationa l rule s fo r 
determining origin . Thi s wil l reduc e th e administrativ e burde n o n exportin g 
enterprises which today have to ensure that they meet the varying requirement s 
imposed b y differen t countrie s o n product s subjec t t o quantitativ e o r othe r 
restrictive measures . 



CHAPTER 1 3 

Trade-related investment measures 

Summary 
Governments often impose  conditions on foreign investors to  encourage investment in 
accordance with  certain  national priorities.  Conditions that can  affect  trade are 
known as  trade-related investment measures or TRIMs. 

The Agreement on TRIMs, which  was negotiated in  the  Uruguay Round, requires 
countries to  phase out TRIMs  that  have  been identified  as  being inconsistent with 
GATT rules.  The phasing-out period  for developed  countries  was  two years from 
1 January 1995.  Developing  countries have  a transition  period of  five years, and 
least developed countries seven years. 

When th e Urugua y Roun d o f negotiation s wa s bein g launched , th e Unite d 
States propose d tha t ther e wa s a  nee d t o brin g unde r disciplin e investmen t 
measures that distort trade. It also suggested that the negotiations should cover 
policy issue s affectin g th e flow  o f foreig n direc t investment . I n particula r i t 
suggested tha t i t would be necessary to conside r the feasibilit y o f applying to 
foreign direc t investmen t th e GAT T principle s o f nationa l treatmen t (whic h 
would give foreign companie s the sam e right as domestic companies to inves t 
in, an d t o establish , loca l operations ) an d MF N treatmen t (whic h woul d 
prevent countries from discriminatin g amongst sources of investment). 

While thes e proposal s receive d som e suppor t fro m othe r develope d countries , 
they were not looked on with favour by developing countries. Apart from holding 
that GATT's mandate did not permit it to negotiate on investment issues, these 
countries maintained that, i f any such negotiations were to be held, they would 
have t o includ e th e problem s pose d t o trad e b y transnationa l corporation s 
resorting t o transfe r pricing , restrictiv e busines s method s an d othe r practices . 
This reluctanc e o f developin g countrie s t o allo w discussion s i n GAT T o n 
investment issues ultimately resulted in negotiations taking place on a narrowly 
defined concep t of trade-related investment measures. 

What are TRIMs? 

The measures adopted by governments to attract and regulate foreign investment 
include fiscal incentives, tax rebates and the provision of land and other services 
on preferential terms . In addition, governments impose conditions to encourage 
or compel the us e of investmen t accordin g to certai n nationa l priorities . Local 
content requirements, which require the investor to undertake to utilize a certain 
amount of local inputs in production, are an example of such conditions. Export 
performance requirement s ar e anothe r example ; the y compe l th e investo r t o 
undertake to expor t a  certain proportion o f its output . Suc h conditions , which 
can hav e advers e effect s o n trade , ar e know n a s trade-relate d investmen t 
measures or TRIMs. An illustrative list of TRIMs is presented in box 31. 
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Box 31 
An illustrative  list of TRIMs 
Local content  requirements  (LCRs).  Impose  the use of a certain amount  of local 
inputs in production. 
Trade-balancing requirements.  Oblige  imports  to  be  equivalent  to  a  certain 
proportion of exports. 
Foreign exchange balancing requirements.  Stipulate  that  the  foreign exchange 
made available for imports  should be a certain  proportion of  the  value  of foreign 
exchange brought in by the firm from exports and other sources. 
Exchange restrictions. Restrict  access to foreign exchange and hence restrict imports. 
Domestic sales  requirements.  Require  a company to sell a certain proportion of its 
output locally,  which  amounts  to a restriction on exportation. 
Manufacturing requirements.  Require  certain  products  to  be  manufactured 
locally. 
Export performance requirements (EPRs).  Stipulate  that a certain proportion of 
production should be exported. 
Product mandating  requirements.  Oblige  an investor  to supply certain markets 
with a  designated  product  or products manufactured from a  specified  facility or 
operation. 
Manufacturing limitations.  Prevent  companies  from manufacturing  certain 
products or product lines in  the host country. 
Technology transfer requirements.  Require  specified technologies to be transferred 
on non-commercial terms and/or specific levels and types of research and development 
(R &  D) to  be conducted locally. 
Licensing requirements.  Oblige  the  investor  to  license  technologies similar  or 
unrelated to those it  uses in  the home country to host country firms. 
Remittance restrictions.  Restrict  the right of a foreign investor to repatriate returns 
from an  investment. 
Local equity  requirements.  Specify  that a  certain  percentage of  a firm's equity 
should be held by local investors. 

Trade-related investmen t measure s hav e bee n use d mainly , i f no t exclusively , 
by developin g countrie s t o promot e developmen t objectives . Fo r instance , th e 
growth o f domestic ancillary industries ha s been sough t through th e impositio n 
of loca l conten t requirement s an d expor t expansio n throug h expor t 
performance requirements . I n many cases , TRIMs ar e designed to deal with th e 
restrictive busines s practice s o f transnationa l corporation s an d thei r 
anti-competition behaviour . 

A recent survey shows that TRIMs tend to be concentrated i n specific industrie s 
- automotive , chemica l an d petrochemical , an d computer/informatics . Loca l 
content requirement s ar e mor e predominan t tha n expor t performanc e require -
ments i n th e automotiv e industr y an d ar e les s s o i n th e computer/informatic s 
industry. I n th e chemica l an d petrochemica l industrie s bot h loca l conten t an d 
export performanc e requirement s ar e prominent. 18 

18 Patric k Lo w an d Arvin d Subramanian , "TRIM s i n th e Urugua y Round : A n Unfinishe d 
Business" (pape r presente d a t th e Worl d Ban k Conferenc e o n th e Urugua y Roun d an d 
Developing Economies , 26-2 7 Januar y 1995) . 
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Agreement on Trade-Related Investment Measures 

The TRIMs Agreement, which was negotiated i n the Uruguay Round, prohibit s 
Agreement on Trade- Related countrie s fro m usin g fiv e TRIM s fro m th e lis t i n bo x 31 . These ar e considere d 
Investment Measures inconsisten t wit h GAT T rule s o n nationa l treatmen t an d th e rule s agains t th e 
(TRIMs), Article 2 us e o f quantitativ e restrictions . 

TRIMs prohibite d o n th e grounds tha t the y extend mor e favourabl e treatmen t 
to domesti c product s i n compariso n t o import s an d thu s infring e th e nationa l 
treatment principl e includ e thos e tha t require : 

• Purchas e o r use by an enterpris e o f products o f domestic origi n o r from an y 
domestic sourc e (loca l conten t requirements) , o r 

• Tha t a n enterprise' s purchas e o r use of imported product s shoul d be limite d 
Agreement o n TRIMs, t o a n amoun t relate d t o th e volume o r value o f the loca l products i t export s 
Article 2; Annex (trade-balancin g requirement s ) . 

TRIMs considere d inconsisten t wit h th e provision s o f Articl e X I o f GAT T 
against the use of quantitative restriction s on imports and exports include thos e 
that: 

• Restric t imports to an amount related to the quantity or value of the produc t 
exported (i.e . trade-balancin g requirement s constitutin g restriction s o n 
imports); 

• Restric t acces s t o foreig n exchang e t o a n amoun t o f foreig n exchang e 
attributable t o th e enterpris e (i.e . exchang e restriction s resultin g i n 
restrictions o n imports) ; 

• Specif y export s i n term s o f th e volum e o r valu e o f loca l productio n (i.e . 
domestic sale s requirement s involvin g restriction s o n exports) . 

The Agreemen t provide s transitio n period s fo r th e eliminatio n o f prohibite d 
TRIMs. For developed countries , the period was two years from 199 5 when th e 
Agreement entere d int o force ; thi s perio d ha s alread y expired . Developin g 
countries hav e a  transition perio d o f up to five years (i.e . until 1  January 2000 ) 
and leas t develope d countrie s u p t o seve n year s (unti l 1  Januar y 2002) . I t 
should b e noted , however , tha t thes e transitio n period s ar e availabl e onl y fo r 
the prohibite d TRIM s notifie d whe n th e Agreement becam e operational . 

Business implications 

For the business person, i t is important t o note tha t the Agreement i s limited i n 
scope. I t identifie s onl y five TRIM s tha t ar e inconsisten t with GAT T an d give s 
countries transitio n period s within whic h t o remov e them . I t doe s no t preven t 
countries fro m usin g a t leas t som e o f th e othe r TRIM s liste d i n bo x 31 . Fo r 
instance, countrie s ar e no t prevente d fro m imposin g expor t performanc e 
requirements a s a  conditio n fo r investment . The y ar e no t prohibite d fro m 
insisting that a  certain percentage o f equity should be held by local investors o r 
that a  foreig n investo r mus t brin g i n th e mos t up-to-dat e technolog y o r mus t 
conduct a  specifi c leve l o r type o f R  &  D  locally . 

A numbe r o f developin g countrie s toda y impos e loca l conten t requirements . 
The abolitio n o f these requirements ma y have an impact on ancillary industrie s 
that ar e benefitin g fro m th e protectio n the y provide . However , mos t o f thes e 
countries ar e reviewin g th e nee d fo r th e continue d maintenanc e o f suc h 
measures i n th e ligh t o f the ope n trad e policie s the y ar e now pursuing an d th e 



Chapter 13  - Trade-related  investment measures 163 

steps the y ar e takin g t o attrac t foreig n investment . Fo r instance , Argentina , 
Brazil, Indi a an d Mexic o ha d take n decision s t o abolis h loca l conten t 
requirements eve n befor e th e conclusio n o f th e Urugua y Round . Th e 
Agreement therefor e onl y reinforce s th e tren d toward s th e remova l o f TRIM s 
that ar e considere d inconsisten t wit h GATT . 

The Agreement' s limite d coverag e o f TRIM s ha s le d countrie s t o provid e tha t 
its operation shoul d b e reviewed within a  period o f five years o f it s coming int o 
force (i.e . befor e 1  Januar y 2000 ) an d tha t th e revie w shoul d conside r th e 
desirability o f complementin g th e Agreemen t wit h provision s o n investmen t 
and competitio n policy . 

In thi s contex t i t i s importan t t o not e that , i n pursuanc e o f decision s take n a t 
the 199 6 Singapore Ministeria l Conference , analytica l discussions are currentl y 
going on i n W TO o n the relationshi p o f trade with investmen t o n the one han d 
and wit h competitio n policy , particularl y th e anti-competitio n behaviou r o f 
business enterprises , o n th e other . (See  chapters 2 2 an d 2 3 fo r furthe r details. ) 
The result s o f these discussion s wil l influenc e th e position s countrie s ma y tak e 
in an y discussion s o n th e desirabilit y o f complementin g th e Agreemen t o n 
TRIMs wit h provision s dealin g with investmen t an d competitio n policy . 



CHAPTER 1 4 

Agreement on Textiles and Clothing 

Summary 
The basic aim of  the Agreement on  Textiles  and  Clothing  (ATC) is  to secure the 
removal of  restrictions currently  applied by some developed  countries  to  imports of 
textiles and clothing. To  this end the Agreement sets out procedures for integrating  the 
trade in textiles and  clothing fully into  the GATT system  by requiring countries to 
remove the  restrictions in  four stages  over a period of 10 years ending  on 1 January 
2005. The  flexibility available  under  the  integration  procedures has,  however, 
enabled countries  to  remove  restrictions  in  the  first two  stages only on  a  limited 
number of products. The  first major impact of the integration programme is therefore 
expected when the  third-stage integration takes  place (on 1 January 2002); the  bulk 
of the restrictions will be withdrawn in the last phase, when  the transition period ends 
and the Agreement expires. 

The textil e an d clothin g industrie s ar e importan t t o a  larg e numbe r o f 
developing countries . However , th e worl d trad e i n textile s an d clothin g ha s 
been subjec t t o a n ever-increasin g arra y o f bilatera l quot a arrangement s ove r 
the past three decades. The range of products covered by quotas expanded fro m 
cotton textile s unde r th e Short-Ter m an d Long-Ter m Arrangement s o f th e 
1960s an d earl y 1970 s t o a n ever-widenin g lis t o f textil e product s fashione d 
from natura l an d man-mad e fibre s unde r fiv e extension s o f th e Multi-Fibr e 
Arrangement (MFA ) over the period 1974-1994 . 

At th e en d o f 1994 , when MF A was terminated , i t ha d a  membershi p o f 3 9 
countries. Eigh t o f thes e wer e develope d countries , informall y designate d a s 
'importers'; th e remaining  3 1 developin g countr y member s wer e considere d 
'exporters'. MF A permitte d exportin g an d importin g countrie s t o ente r int o 
bilateral arrangements requirin g exporting countries to restrain thei r exports of 
certain categories of textiles and clothing. In entering such bilateral agreements, 
countries were expected to adhere strictly to MFA rules: 

• Fo r determining serious damage or a threat thereof; 

• Fo r setting restraint levels; and 

• Fo r includin g suc h provision s a s annua l growt h rates , carry-ove r o f 
unutilized quota s fro m th e previou s year an d carry-forwar d o f par t o f th e 
current year's quota for use in the following year. I 

When the WTO Agreement on Textiles and Clothing, negotiated in the Uruguay 
Round, became operational on 1  January 1995 , several importing Members [the 
United States , Canada, the European Union (1 5 countries) and Norway] had a 
total o f 8 1 restrain t agreement s wit h WT O Members , comprisin g ove r a 
thousand individual quotas. In addition, there were 29 non-MFA agreements or 
unilateral measures imposing restrictions on imports of textiles. 
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Integrating trade in textiles into GATT 

From th e strictl y lega l poin t o f view, th e maintenanc e o f thes e restriction s wa s 
not consisten t wit h GAT T rules . However , MF A (negotiate d withi n th e 
framework o f GATT ) provide d a  lega l cove r fo r derogatio n fro m GAT T 
discipline. Th e basi c ai m o f th e Agreemen t o n Textile s an d Clothing , whic h 
carried ove r th e quota s fro m MFA , i s t o integrat e th e trad e i n textile s an d 
clothing int o GAT T rule s an d discipline s b y requirin g countrie s maintainin g 
restrictions t o eliminat e the m ove r a  period o f 1 0 years. After th e expir y o f th e 
10-year period , i.e . from 1  January 2005 , i t will not b e possible fo r an y membe r 
country to maintain restriction s o n import s o f textiles, unless i t can justify the m 
under th e provision s o f Articl e XI X o f th e GAT T a s interprete d b y th e WT O 
Agreement o n Safeguards . I n othe r words , a n importin g countr y ca n impos e 
restrictions onl y when , afte r carryin g ou t investigations , i t ca n establis h tha t 
increased imports are causing or threatening to cause its domestic textile industr y 
serious injury . Furthermore , suc h restriction s wil l have t o b e applie d t o import s 
from al l sources , an d no t o n a  discriminator y basi s t o import s fro m on e o r tw o 
countries a s was the cas e with restriction s unde r MF A and i s now under ATC. 

Agreement o n Textiles and 
Clothing, Article 1 ; Annex 

Agreement o n Textiles and 
Clothing, Article 2: 6 

Agreement o n Textiles and 
Clothing, Article 2: 8 

Methodology for integration 

The methodologica l bas e fo r integratin g th e textil e an d clothin g trad e int o 
GATT rule s i s the lis t o f textil e product s containe d i n th e Annex t o ATC. Th e 
list covers al l textile products -  yarn s an d fabrics , made-up textile s and clothin g 
-whether o r not they are subject to restrictions. The integratio n proces s is to be 
carried ou t i n fou r stages . A t eac h stage , product s amountin g t o a  certai n 
minimum percentag e o f the volume o f the country' s import s i n 199 0 ar e to b e 
included i n the integratio n process , that is , moved fro m th e purvie w of ATC t o 
the purvie w o f the genera l rule s o f WTO. Thes e percentage s are : 

• 16 % of the volume o f a  country's import s o f the product s o n th e list , on th e 
date o f entr y int o forc e o f the Agreement (i.e . 1  January 1995) ; 

• A  furthe r 17 % at th e en d o f th e thir d yea r (i.e . 1  January 1998) ; 

• A  furthe r 18 % at th e en d o f seve n years (i.e . 1  January 2002) ; an d 

• Th e balance, up to 49%, at the end of the tenth year (i.e . 1  January 2005 ) . 

In deciding on which products to bring into the integration process , countries ar e 
under n o obligatio n t o limi t themselve s t o product s subjec t t o restrictions . 
Indeed, countries have begun with the least sensitive items and included very few 
products unde r quota . Th e onl y constrain t th e Agreemen t place s i s tha t th e 
integration lis t shoul d hav e product s fro m eac h o f fou r segments , namely , top s 
and yarn , fabrics , made-up-textil e products , an d clothing . 

Experience of implementation of the integration process 

In th e cas e o f th e Unite d State s an d th e Europea n Union , th e percentag e o f 
imports o f product s no t covere d b y restriction s i n 199 0 (th e bas e yea r t o b e 
used fo r integration ) wa s aroun d 34 % an d 37 % respectively . Fo r th e othe r 
countries maintainin g restriction s th e percentag e was much higher . Notionall y 
therefore, i t wa s possibl e fo r thes e majo r restrainin g countrie s t o mee t thei r 
obligations t o integrat e product s i n th e firs t tw o stage s withou t significantl y 
removing restrictions . 
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In fac t thi s i s wha t ha s happene d i n th e firs t tw o stages . Th e thre e majo r 
restraining Members , viz. the United States , the Europea n Unio n an d Canada , 
have been able to meet the required percentage levels of integration (  16% in the 
first stage and 17 % in the second) by integrating products involving a very small 
proportion o f quot a restrictions . 

It i s therefor e expecte d tha t th e firs t majo r impac t o f th e integratio n 
programmes wil l b e fel t onl y whe n th e third-stag e integratio n take s plac e (o n 
1 January 2002), and that the bulk of the restrictions will be withdrawn onl y on 
1 January 2005 , when th e transitio n proces s end s an d AT C expires . 

Accelerated enlargement of quotas 

The Agreement , however , trie s t o provid e improve d an d enlarge d acces s fo r 
textile and clothing products that continue to be restricted during the transitio n 
period. I t seeks this by requiring that rates for annual increases in quotas shoul d 
be escalate d a t eac h stag e i n the transitio n process . Thus, i f the annua l growt h 
rate for a  quota (say , for shirts ) i s fixed under a  bilateral agreement a t 3% , i t will 
have t o b e increase d by : 

• 16 % per year i n eac h o f the firs t thre e year s (i.e . 3% x 1.1 6 =  3.48%) ; 

• 25 % per year in each of the next four years (i.e . 3.48% x 1.25 =4.35%) ; an d 

• 27 % in eac h o f the nex t thre e year s (i.e . 4.35% x 1.2 7 =  5.52%) . 

This will raise the growth rate of 3% to 5.52% by the eighth year. I f the size of a 
quota i s 10 0 ton s a t th e beginnin g o f th e transitio n period , i t wil l mor e tha n 
double t o aroun d 20 4 ton s i n th e tent h year . 

ATC further provide s that countries which are small suppliers (i.e . countries th e 
restrictions o n which were equivalen t t o 1.2 % o r less of the tota l volume o f th e 
importing country' s restrictions ) an d leas t developed countrie s shoul d be give n 
"an advancemen t b y on e stag e o f the growt h rates" . 

Implementation of the provisions 
The countries maintaining restrictions have generally abided by the provisions on 
growth factors . However , th e exten t t o whic h countrie s benefi t fro m th e 
application o f accelerate d growt h rate s depend s o n th e initia l growt h rat e 
provided under the bilateral agreements . In the majority o f cases, this initia l rat e 
is 6%. I n a  few instances , i t i s as low as 1 % or even less . Many o f the quota s fo r 
which highe r growt h rate s ar e provide d ar e no t bein g full y utilized ; fo r suc h 
quotas, th e applicatio n o f accelerate d growt h rate s wil l no t resul t i n an y 
meaningful advantag e fo r th e exportin g country . 

Moreover, developin g countrie s ha d expecte d th e enlargemen t o f quota s t o 
complement th e process o f integrating textiles into GAT T through th e remova l 
of restrictions. In their view, unless positive steps are also taken to remove thes e 
restrictions, th e mer e applicatio n o f accelerate d growt h rate s wil l no t achiev e 
the expecte d liberalization . 

Integration of non-MFA restrictions 

Agreement on Textiles and AT C als o requires countrie s applyin g non-MFA quantitative restriction s whic h 
Clothing, Article 3 ar e not allowed under a  GATT provision either to phase them ou t in a  period of 

10 years o r to bring them int o conformit y wit h GATT . The programm e fo r th e 
gradual phasin g ou t o f suc h restriction s i s t o b e prepare d b y th e importin g 
country an d presente d t o th e Textile s Monitorin g Bod y (TMB) , th e bod y 
established unde r th e Agreement t o supervis e it s operation . 

Agreement o n Textiles and 
Clothing, Article 2:13-2:1 4 

Agreement o n Textiles and 
Clothing, Article 2:1 8 
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Transitional safeguard measures 

It i s interestin g t o not e tha t eve n thoug h th e ai m o f th e Agreemen t i s t o 
facilitate th e remova l o f restriction s o n textiles , i t permit s countrie s t o tak e 
safeguard action s durin g th e transitio n perio d unde r ver y stric t rules . Suc h 
transitional safeguar d action s ca n b e take n onl y i n respec t o f textil e an d 
clothing products tha t ar e not alread y subject t o quotas an d no t integrated int o 
GATT, an d i f the importin g countr y determine s that : 

• Th e produc t i s bein g importe d i n suc h increase d quantitie s a s t o caus e 
serious damag e o r actua l threa t thereo f t o th e domesti c industr y producin g 
the lik e product , an d 

• Ther e i s a causal lin k between suc h seriou s damag e t o th e domesti c industr y 
and shar p an d substantia l increas e i n import s fro m th e exportin g countr y o r 
countries whose export s ar e sough t t o b e restrained . 

The righ t t o us e transitiona l safeguar d measure s i s availabl e t o al l W T O 
members, i.e . no t onl y t o countrie s whic h i n th e pas t applie d quantitativ e 
restrictions unde r MF A bu t als o t o othe r countrie s (includin g developin g an d 
least develope d countries) , subjec t t o th e stric t condition s describe d below . 

First, i n orde r t o b e eligibl e t o appl y suc h measures , countrie s wer e require d t o 
notify t o WTO thei r intention t o retain the right to use these provisions within a 
specified perio d afte r AT C becam e operational . I n accordanc e wit h thes e 
provisions, 5 5 countrie s notifie d thei r wis h t o retai n th e right , whil e 9  notifie d 
that the y di d no t wan t t o retai n it . 

Second, th e countrie s whic h notifie d thei r intentio n t o retai n th e righ t ar e 
under an obligation to integrate thei r trade in textiles into GATT in four stages , 
following th e procedure s applicabl e t o countrie s imposin g MF A restrictions . 

Third, th e countr y proposin g t o impos e safeguar d measure s i s required firs t t o 
enter int o consultations with the exportin g country o r countries concerned an d 
to demonstrat e th e existenc e o f a  situatio n o f seriou s damag e o r actua l threa t 
thereof. 

The consultation s ma y resul t i n agreemen t tha t th e situatio n doe s indee d cal l 
for restrain t o n th e produc t i n question , i n which cas e the leve l of the restrain t 
and it s perio d o f applicatio n ar e specificall y provide d fo r i n ATC. Restriction s 
may also be imposed by the importing member eve n if the consultations ar e no t 
successful. Bu t i n suc h cases , th e matte r ha s t o b e referre d t o th e Textile s 
Monitoring Bod y fo r promp t examinatio n an d appropriat e recommendations . 
Further, i n orde r t o ensur e tha t eve n restriction s agree d i n bilatera l 
consultations ar e i n stric t conformit y wit h th e provision s o f ATC, the Textile s 
Monitoring Bod y i s require d t o determin e whethe r th e impositio n o f suc h 
restrictions i s justifiable unde r ATC . 

Experience of the application of ATC provisions 

Transitional safeguar d measure s are , a s note d earlier , permitte d sparingl y an d 
only i n exceptiona l situations , wher e th e industr y producin g a  specifie d 
category o f product s i s sufferin g seriou s damag e o r actua l threa t thereo f a s a 
result o f a n increas e i n tota l imports . Th e provision s mak e i t clea r tha t suc h 
transitional action s shoul d b e take n onl y afte r i t ha s bee n possibl e fo r th e 
importing countr y t o establis h tha t ther e wa s a  causa l lin k betwee n increase d 
imports an d damag e t o th e industry . Fo r thi s purpose , AT C lay s dow n 
economic variables tha t mus t be examined t o ascertai n whether ther e was suc h 
a causa l link . I t furthe r states , tha t wher e th e allege d stat e o f the industr y wa s 
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not du e t o a n increas e i n imports , bu t wa s cause d b y suc h factor s a s 
"technological change s o r change s i n consume r preferences" , n o safeguar d 
actions shal l b e taken . 

Since the Agreement entere d int o force , thes e provision s hav e been invoke d b y 
three countries , viz . th e Unite d States , Brazi l an d Colombia . I n th e firs t si x 
months o f it s operatio n (January-Jun e 1995) , th e Unite d State s resorte d t o 
safeguard measure s i n 2 4 cases . Th e revie w proces s foun d tha t man y o f thes e 
actions were taken withou t strictl y following th e rule s o f the Agreement. I n th e 
two case s whic h wer e raise d unde r disput e settlemen t procedures , th e Panel s 
observed tha t th e Unite d State s ha d faile d t o examin e al l o f th e factor s tha t 
should have been taken int o accoun t i n determining whether increase d import s 
were causin g injur y t o th e producer s o f a  particular categor y o f products . 

From th e secon d hal f o f 1995 , ther e ha s bee n a  substantia l slowdow n i n 
recourse t o thes e provisions , wit h th e Unite d State s usin g safeguar d measure s 
only fou r time s fro m mid-199 5 t o end-1998 . Thi s ma y hav e resulte d fro m th e 
interaction o f tw o factors . I n it s investigatio n o f cases , the Textil e Monitorin g 
Board stresse d tha t th e rule s o n th e invocatio n o f thes e measure s shoul d b e 
applied strictly . Ther e i s als o greate r awarenes s tha t unles s suc h measure s ar e 
taken o n justifiabl e grounds , th e exportin g countrie s affecte d ma y invok e 
dispute settlemen t procedures . 

Rules of origin 

For the administratio n o f quotas allocate d b y country o r area, i t i s necessary t o 
adopt rule s o f origi n whic h determin e t o whic h country' s quot a importe d 
products processe d i n differen t countrie s shoul d b e allocated . I n th e Unite d 
States, prio r t o 1  July 1996 , the origi n was considere d t o b e the countr y wher e 
substantial transformatio n o f th e produc t ha d take n plac e (i n th e cas e o f 
clothing, thi s was generally where th e clot h wa s cut) . Sinc e tha t date , the rule s 
of origi n hav e provide d tha t th e countr y wher e a  textil e o r appare l produc t i s 
wholly obtaine d o r produce d o r assemble d shal l b e it s countr y o f origin . 
However, 1 6 specifie d produc t categorie s ar e subjec t t o a  separat e se t o f rules . 
Thus the origin of articles made from yarn , strips , twine, cordage, rope or cables 
is not th e countr y where suc h article s ar e produced , bu t th e countr y where th e 
yarn, etc . i s produced . Likewise , fo r th e othe r produc t categorie s liste d i n 
box 32 , the origi n i s the countr y wher e th e fabri c i s produced . 

Box 32 
United States:  product  groups  to 
Articles of  yarn, strip,  twine,  etc. 

(HTS 5609) 
Labels, badges, emblems 

(HTS 5807) 
Quilted products  (HTS 5811) 
Baby diapers  (HTS 6209.20.5040) 
Handkerchiefs (HTS 6213) 
Shawls, scarves,  etc.  (HTS 6214) 
Blankets and  traveling  rugs 

(HTS 6301) 

HTS: Harmonized  Tariff System 

which special  rules  of  origin  apply 

Household linen (HTS 6302) 
Curtains, etc.  (HTS 6303) 
Bedspreads and furnishings (HTS  6304) 
Sacks and bags  for packing  (HTS 6305) 
Tarpaulins, tents,  etc. (HTS 6306) 
Dust cloths,  mops, etc. (HTS 6307.10) 
Pillow shells, banners and other  items 

(HTS 6307.90) 
Needlecraft sets (HTS 6308) 
Pillows, cushions, etc. (HTS 9404.90) 
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The ne w United State s rule s could adversel y affect th e trade o f severa l exportin g 
countries, especiall y with regar d t o th e product s liste d i n box 32. Many o f thes e 
products, suc h a s dye d an d printe d fabrics , quilte d products , be d linen , 
handkerchiefs, scarves , dus t cloth s an d mops , an d pillo w an d quil t shells , ar e 
restricted item s fo r a  numbe r o f countries . Som e developin g countrie s impor t 
grey fabrics , fo r dyein g and printing , an d the n re-expor t th e processe d products . 
Under th e ne w rules , th e origi n o f thos e export s wil l b e th e countr y wher e th e 
grey fabric was produced. Similarly , many countries import fabrics fo r conversio n 
into household linen , draperies, or for embroidery. Once again, the origin of these 
products wil l be th e countr y fro m wher e th e fabri c wa s imported . 

Other difficulties ar e also expected to arise for exporting countries. For example, 
a countr y supplyin g bas e fabric s wil l fin d i t difficul t t o accommodat e i n it s 
quota th e good s shippe d b y othe r countrie s an d debite d t o i t a s origin . 
Obtaining a  vis a fro m a  countr y o f origi n ma y als o caus e considerabl e 
administrative inconvenienc e fo r th e exportin g country/area . 

Some o f thes e problem s ma y b e resolve d when , a s a  resul t o f th e wor k bein g 
undertaken i n W TO i n cooperation wit h W C O unde r th e Agreement o n Rule s 
of Origin , harmonize d rule s ar e adopte d fo r th e determinatio n o f origin . A t 
present, ther e i s n o bindin g multilatera l agreemen t specifyin g rule s fo r th e 
determination o f origin . ( See chapte r 12. ) 

Increasing use of anti-dumping actions 

Another majo r proble m i s th e increasin g resor t t o anti-dumpin g an d 
countervailing actions . Bo x 3 3 list s th e countrie s currentl y applyin g 
anti-dumping dutie s o n import s o f on e o r mor e textil e an d clothin g product s 
and th e countrie s whos e export s ar e affected . 

In som e countries , thes e dutie s wer e applie d t o product s whos e import s wer e 
restricted b y quotas ; thi s resulte d i n providin g doubl e protectio n t o domesti c 
goods. Investigations wer e ofte n initiate d withou t adequat e justification ; som e 
were terminated within a  short perio d o n th e grounds o f lack of evidence. Eve n 
though investigation s ma y b e terminate d withou t imposin g anti-dumpin g 
duties, they could induc e importer s t o change thei r sources of supply and resul t 
in trad e harassment . I t i s therefor e necessar y fo r investigatin g authoritie s t o 
examine carefull y request s fro m industrie s fo r anti-dumpin g action s an d 
exercise restrain t i n initiatin g investigations , particularl y wher e th e product s 
concerned ar e subjec t t o quot a restrictions . 

Box 33 
Anti-dumping duties  on  textiles  and  clothing 
Members applying  duties: 
Argentina, Brazil,  Canada,  the  European  Community,  Japan,  Mexico,  New 
Zealand, the  Philippines,  the  Republic of Korea, South  Africa,  Turkey  and  the 
United States 

Members affected: 
Brazil, Egypt,  Hong Kong (China), India,  Indonesia,  Japan, Malaysia, Pakistan, 
Portugal, the Republic of Korea, Romania, Thailand,  Turkey  and the United States 
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Business implications 

Preparing for increased competition 

In countrie s whos e export s t o certai n develope d countrie s ar e subjec t t o quot a 
restrictions, the textile industry is no doubt disappointed a t the slow progress in 
the remova l o f thes e restriction s durin g th e firs t tw o stage s provide d fo r b y 
ATC. I t is , however , necessar y t o recogniz e tha t a s th e remainin g restriction s 
are remove d durin g th e thir d an d fourt h stages , exporter s wil l fac e greatl y 
increased competitio n i n internationa l markets . Further , th e benefit s o f th e 
removal o f restriction s ar e no t likel y to b e evenl y distribute d amon g exportin g 
countries. 

The competitiv e positio n o f countrie s currentl y subjec t t o quot a restriction s 
will determine whether the removal of these restrictions will be advantageous t o 
them. Thos e whos e industrie s hav e sharpene d thei r competitiv e edg e b y 
adopting up-to-dat e technolog y ma y benefi t full y fro m thi s removal . Othe r 
exporting countries , particularl y thos e tha t ar e no t abl e t o us e u p thei r ful l 
quotas, may draw only marginal benefit s unles s they immediately tak e step s t o 
assist thei r industrie s t o becom e mor e competitive . Countrie s no t no w subjec t 
to restriction s o n impor t market s wil l als o have t o prepar e themselve s t o mee t 
increased competitio n fro m countrie s whose export s ar e currentl y restrained . 

Textile industrie s i n exportin g countrie s wil l therefor e hav e t o us e th e 
remaining transitio n perio d t o prepar e themselve s t o mee t heightene d 
competition. The y shoul d moderniz e thei r technology , rationaliz e productio n 
methods, and carry out market research to identify th e textile products in which 
they ca n compet e effectivel y i n internationa l market s o n th e basi s o f qualit y 
and price . 

Traditionally, man y enterprise s (particularl y i n som e developin g countries ) 
have concentrated o n markets in developed countries . In adopting programme s 
and strategie s fo r expor t developmen t i n th e post-AT C period , th e vas t 
potential tha t no w exist s fo r increase d trad e wit h othe r developin g countrie s 
should also be adequately taken into account. A number o f these countries hav e 
unilaterally reduce d unde r th e Urugua y Roun d th e hig h tariff s tha t the y 
previously applie d t o import s o f textil e products . Th e countrie s currentl y 
applying quantitativ e restriction s ar e removing the m b y stage s unde r th e AT C 
integration process . Demand fo r textil e products i n these countries will expan d 
as they make furthe r progres s i n economic developmen t an d a s their pe r capit a 
incomes rise . 
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Agreement on Agriculture 

Summary 

The reform programme adopted under the Agreement on Agriculture negotiated in the 
Uruguay Round tries to bring under the discipline of GATT the  trade  in agriculture -
a sector in which its  rules were not always fully applied  by all member countries. 

Under the reform programme,  countries  which,  in addition to tariffs, applied such 
measures as  quantitative restrictions  and  variable  levies  were  required  to  eliminate 
them by adding the tariff  equivalents of the measures  to the existing  tariffs. Countries 
were further obliged to reduce the tariffs  applicable to imports of agricultural products, 
including the rates resulting from tarification,  by  agreed  percentages.  Developing 
countries were however permitted to reduce their tariffs at a percentage rate which was 
lower than that imposed  on developed countries and over a longer timeframe. Least 
developed countries were exempted from the  obligation to  reduce tariffs. 

All countries  -  developed,  developing  and least  developed - were  further required  to 
bind their tariffs against increases in the levels  shown in their schedules of concessions. 
However, developing  and least developed countries were given flexibility to  give ceiling 
bindings at rates which  were  higher than their existing applied and reduced rates. 

Under the reform programme, countries  using subsidies agreed to reduce by specified 
percentages export  subsidies  and  domestic  support  subsidies considered  to  be trade 
distorting. 

The Agreement  provides that  negotiations  for the  further liberalization  of  trade and 
improvements in  the rules adopted under  the reform programme should be  launched 
before the end of 1999. 

Overview 

Agreement on Agriculture, 
Preamble 

The Agreement on Agriculture establishes a  programme for the gradual refor m 
of trad e i n agriculture . Th e programm e aim s a t establishin g " a fai r an d 
equitable market-oriente d agricultura l tradin g system " by requiring countrie s 
to adopt new disciplines governing both: 

• Th e use of border measures to control imports , 

• Th e use of expor t subsidie s an d othe r subsidie s tha t government s gran t t o 
support the prices of agricultural products and assure a reasonable income to 
farmers. 

In order to ensure that the benefits o f the reform programme are shared equally 
among membe r countries , th e Agreemen t provide s tha t th e commitment s 
which countries are required to make, should take into account : 
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Agreement on Agriculture, •  Non-trad e concerns , includin g foo d security ; 
Preamble 

• Th e nee d t o protec t th e environment ; 

• Th e nee d t o exten d specia l an d differentia l treatmen t t o developin g 
countries; an d 

• Th e possibl e negativ e effect s whic h th e implementatio n o f th e refor m 
programme could have on least developed and net food-importing countries . 

The provision s o f the Agreement appl y to product s fallin g unde r Chapter s 1  to 
24 o f the Harmonize d Syste m an d a  few other specifie d products . It s coverag e 
thus include s bot h primar y an d processe d agricultura l products . 

For practica l reasons , agricultura l product s ar e sometime s divide d int o tw o 
groups, viz. tropical product s an d others . Though ther e i s no agree d definitio n 
of tropical products, beverages like tea, coffee an d cocoa; cotton an d hard fibre s 
like jute an d sisal ; fruits lik e bananas, mangoes an d guavas ; and othe r product s 
that ar e almos t predominantl y produce d i n developin g countrie s ar e treated a s 
tropical products . I n th e year s followin g th e establishmen t o f GATT , thes e 
products were subjec t t o both hig h tariff s an d interna l taxe s in mos t develope d 
countries. As these products ar e of export interest predominantly t o developin g 
countries, priorit y wa s give n i n th e pas t round s o f GAT T negotiation s t o 
removing th e barrier s t o trad e i n suc h products . A s a  result , eve n befor e th e 
Uruguay Round , a  large numbe r o f thes e products , i n bot h ra w an d processe d 
forms, wer e enterin g develope d market s o n a  duty-fre e basis , a t lo w rate s o n 
MFN term s o r under preferentia l arrangements . 

Most develope d countries , however , continue d t o appl y t o import s o f othe r 
agricultural product s -  lik e wheat an d othe r grains , mea t an d mea t product s -
both hig h level s o f tariff s an d non-tarif f measure s suc h a s quantitativ e 
restrictions, discretionar y licensin g and variable levies . The governments ' basi c 
objective i n providin g protectio n t o suc h product s (whic h ar e ofte n referre d t o 
as temperat e zon e products ) wa s t o guarante e domesti c producer s price s tha t 
were muc h highe r tha n worl d prices , i n orde r t o assur e the m reasonabl e 
incomes. Thes e policies , apar t fro m reducin g trad e opportunitie s fo r 
competitive foreig n producers , als o pu t heav y burden s o n th e budgetar y 
resources of governments. This was inevitable, as the high cos t of production i n 
excess o f domesti c requirement s coul d b e dispose d o f i n internationa l market s 
only through expor t subsidies . 

Developing countrie s als o protec t thei r agricultura l secto r b y imposin g hig h 
tariffs an d restriction s o n imports . 

Border measures 

Tariffication 

The mos t importan t aspect s o f the Agreement o n Agriculture ar e the ne w rules . 
These requir e th e countrie s whic h applie d non-tarif f measure s (suc h a s 

Agreement on Agriculture, quantitativ e restrictions , discretionar y licensin g an d variabl e levies ) t o abolis h 
Article 4 and footnote 1 the m b y calculating thei r tarif f equivalent s an d addin g these t o th e fixe d tariffs . 

As a  result , countrie s hav e establishe d ne w rate s o f tariff s fo r product s (mostl y 
temperate zone ) t o which they previously applied non-tarif f measures . The tarif f 
equivalent o f non-tarif f measure s wa s calculate d o n th e basi s o f averag e worl d 
market prices for the product subjec t to non-tariff measure s and it s internal pric e 
in the importin g country . 
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The obligatio n to tarifiy quantitativ e restriction s was however not applicable t o 
restrictions maintaine d b y developin g countrie s i n balance-of-payment s 
difficulties unde r th e provision s o f GAT T 1994 . 

Current and minimum access commitments 

Exporting countrie s wer e apprehensiv e that , fo r som e product s th e import s o f 
which were restricte d b y quantitative restriction s o r variable levies , there was a 
danger tha t th e tarifficatio n proces s b y itsel f woul d no t hav e a  significan t 
liberalizing effect . Th e us e o f curren t an d minimu m acces s commitment s wa s 
therefore adopte d t o complemen t th e tarifficatio n process . (See  bo x 3 4 fo r 
details.) 

Box 34 
Agricultural products:  current  and  minimum  market  access 
commitments 
(Agreement on Agriculture, Article 5.2) 

Current access  commitments 
A number  of countries had special arrangements for imports  of meat and other mainly 
temperate-zone products  up to  quota limits  on  either a duty-free  or a preferential 
basis. In order to ensure that such imports are not  affected by the application  of higher 
rates resulting  from tariffication,  importing  countries  have given  current  access 
commitments by establishing  tariff quotas  to cover imports  that were  entering  the 
market at lower  duty rates.  As  a  result  of these commitments, imports up to quota 
levels are allowed  at  the  lower  existing rates.  The  higher  rates  ensuing  from 
tariffication are applicable to imports over and above quota limits. 

Minimum access  commitments 
For products  for which  little  or no imports  took place in the  past  because of the highly 
restrictive nature of the then-existing regime, countries  were required to give minimum 
market access  opportunity  commitments.  The  commitments  provide  for  the 
establishment of tariff quotas equal to 3% of  domestic consumption in the base  period 
1986-1988 and  rising to 5% by  the  end  of 2000for developed  countries and 2004 

for developing countries. Lower rates (specified in the national schedules but generally 
not greater than 32% of  the bound  tariffed rates)  are applicable  to imports up to the 
quota limits, while the higher rate resulting from tariffication  apply  to imports over 
quota limits. As a  result of these minimum access commitments, countries will have to 
import modest  amounts of  their  most  restricted  products.  Products  covered by 
minimum access  commitments  include  meat, dairy  products,  and specified  fresh 
vegetables and fruits. 

Special safeguards 

The Agreemen t respond s t o th e concer n o f importin g countrie s tha t th e 
removal o f quantitativ e restriction s ma y lead , despit e th e tarif f equivalents , t o 
sudden increase s i n imports , b y permittin g the m t o impos e specia l safeguard s 
on tariffie d products . 

The specia l safeguar d provision s allo w th e impositio n o f a n additiona l tarif f 
when certai n criteri a ar e met . The criteri a involv e eithe r a  specified rapi d surg e 
in import s (volum e trigger ) or , o n a  shipment-by-shipmen t basis , a  fal l o f th e 
import pric e belo w a  specified referenc e pric e (pric e trigger) . I n th e cas e o f th e 
volume trigger , th e highe r dutie s appl y onl y unti l th e en d o f th e yea r i n 

Agreement on 
Agriculture, Article 5 
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question. Fo r th e pric e trigger , additiona l dutie s ca n b e impose d onl y o n th e 
shipment concerned . The additiona l dutie s may be charged only on products t o 
which tariffied rate s apply and onl y if a reservation to invoke such safeguards i s 
indicated agains t th e produc t i n th e country' s schedul e o f concessions . 

Percentage reductions in tariffs 

Countries agree d durin g th e Urugua y Roun d t o reduc e tariff s (bot h th e ne w 
tariffied rate s an d othe r tariffs ) b y fixed percentages . Developed an d transitio n 
countries undertoo k t o reduc e tariff s b y a n averag e o f 36 % an d developin g 
countries by 24%. Such reduction s ar e to be made by developed countrie s ove r 
a perio d o f si x years fro m 1  January 199 5 an d b y developin g countrie s i n 1 0 
years. Th e leas t develope d countries , eve n thoug h the y hav e boun d tariff s a t 
higher ceilin g rates , were no t require d t o reduc e them . 

The rule s further requir e that a  tariff o n a n individua l produc t mus t be reduce d 
by a t leas t 15 % by develope d countrie s an d 10 % by developin g countries . 

Binding of tariffs 

One o f th e othe r feature s o f th e refor m programm e i s tha t tariff s (includin g 
those resulting from tariffication ) applicabl e to agricultura l product s hav e bee n 
bound b y al l countries (developed , developing , leas t develope d an d transition ) 
against increase s abov e th e level s indicate d i n thei r schedule s o f concessions . 
This, in addition to the elimination o f non-tariff measure s through tariffication , 
is considered on e o f th e majo r achievement s o f the refor m programme : befor e 
its adoption, very few of the tariff s o f both develope d an d developin g countrie s 
had bee n bound . 

Flexibility for developing  countries: ceiling bindings 
Developing and least developed countries were given the flexibility  t o bind thei r 
tariffs a t ceilin g rates , which coul d b e highe r tha n thei r applie d rate s o r thos e 
resulting fro m reduction s agree d i n th e negotiations . A  numbe r o f thes e 
countries hav e take n advantag e o f thi s flexibility  an d hav e give n a  ceilin g 
binding undertakin g no t t o rais e an y tariff s applicabl e t o agricultura l product s 
over an agree d leve l (sa y 60 % or 80%) . The applie d rate s i n al l these countrie s 
are significantl y lowe r tha n thei r ceilin g rates . 

Export subsidies and governmental support measures 

Apart fro m hig h level s o f protection , distortion s i n th e internationa l trad e i n 
agricultural products are caused by subsidy practices, mainly in some develope d 
countries. Whil e ove r th e year s GAT T ha d bee n abl e t o develo p rule s fo r 
subsidies on industrial products, it had failed to bring under discipline subsidie s 
granted b y government s t o th e agricultura l sector . Th e Agreemen t o n 
Agriculture contain s rule s fo r subsidie s o n agricultura l products . 

Export subsidies 

Export subsidie s ar e considere d th e mos t trad e distortin g o f th e subsidie s 
granted by governments. These are given to enable farmers to sel l their product s 
in internationa l markets . 



Chapter 15 - Agreement on Agriculture 175 

Rules applicable to industrial products 
The rules on the use of export subsidies for agricultural products differ fro m thos e 
applicable to industrial products . GATT rules have, since early times, prohibite d 
developed countrie s fro m usin g expor t subsidie s o n industria l products . Th e 
Agreement on SCM, revised in the Uruguay Round, extended this prohibition to 
the industria l product s o f developing countries. They have a transition perio d of 
up t o eigh t year s (u p t o 1  Januar y 2003 ) t o compl y wit h thi s obligation . 
However, leas t developed countries and countries with per capita incomes of less 
than US $ 1,000 are currently exemp t fro m thi s obligation . {See  chapter 8.) 

Rules applicable to agricultural products 
In the agricultural sector , it was recognized tha t a  number of countries relied on 
the us e o f subsidie s t o dispos e o f thei r surplu s productio n i n internationa l 
markets. Th e Agreemen t o n Agricultur e require s countrie s t o undertak e 

Agreement on Agriculture, commitment s t o reduc e thei r use . Countrie s ar e permitte d t o us e th e si x 
Article 9 categorie s o f subsidie s liste d i n bo x 35 , provide d the y agre e t o undertak e 

commitments t o reduc e bot h th e amounts o f subsidies (expresse d i n terms of 
budgetary outlays ) an d the quantities o f subsidized exports . 

It shoul d b e noted tha t th e countries tha t use d suc h subsidie s mad e extensiv e 
commitments durin g th e negotiations . Thes e commitment s hav e bee n 
incorporated o n a  product-by-produc t basi s i n thei r W T O schedule s o f 
concessions. 

These countrie s ar e under a n obligation no t to excee d th e commitment level s 
shown i n thei r schedule s i n respec t o f bot h budgetar y outlay s an d volumes . 

Agreement on Agriculture, The y ar e also unde r a n obligatio n no t to exten d th e coverage o f product s fo r 
Article 10 whic h subsidie s ca n be granted beyon d tha t specifie d i n the schedule . 

Table 1  i n th e anne x t o thi s chapte r list s th e expor t subsid y commitment s 
undertaken b y these countrie s an d the products t o which the y apply . 

Countries whic h hav e no t given reductio n commitment s ar e prohibited fro m 
using expor t subsidie s o n agricultura l products . However , th e provision s o n 
special and differential treatmen t permi t developing countries to use two of the 
types o f export subsidie s liste d i n box 35. These are: 

• Subsidie s t o reduc e th e cos t o f marketing export s o f agricultura l products , 
including upgrading and other processing costs, and the cost of internationa l 
transport an d freight , 

• Interna l transpor t an d freight charge s o n expor t shipment s o n terms mor e 
favourable tha n domesti c shipments . 

Domestic support subsidies 

Agreement on Agriculture, A s regard s domesti c subsidies , th e approac h o f th e Agreemen t i s t o requir e 
Article 1(a); Article 6 countrie s t o accept commitment s t o reduce trad e distortin g subsidies . For this 

purpose, it divides subsidies into three categories: green, blue and amber. Gree n 
and blu e subsidie s ar e permitte d subsidie s an d t o whic h reductio n 
commitments d o not apply. Amber subsidie s ar e subsidies t o which reductio n 
commitments apply . 

Green box subsidies 

Agreement on Agriculture, Al l subsidie s tha t hav e "no , o r a t mos t minimal , trade-distortin g effect s o r 
Annex 2:1 effect s o n production" and do not have the "effect o f providing price support to 
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Box 35 
Export subsidies  subject  to  reduction  commitments 
(Agreement on Agriculture, Article 9.1) 

The Agreement on Agriculture establishes six basic categories of export subsidies that 
are to be reduced by member countries. These  are: 
• The  provision of  direct subsidies  by  governments that  are  contingent on  export 

performance; 
• The  sale of non-commercial (publicly  owned) stocks of  agricultural products by 

governments at a  price  lower than the  comparable price  charged for the  like 
products to  buyers in the domestic market; 

• Payments  on the export of an agricultural product that are financed by virtue of 
government action whether or not a charge  on  the public account is involved, 
including payments financed from the  proceeds of a levy imposed on the product 
concerned or on an agricultural product from which  the export product is derived; 

• The  provision of  subsidies to  reduce the costs of  marketing exports of agricultural 
products (other than widely  available export promotion and  advisory services), 
including handling,  upgrading  and other  processing  costs,  and the  cost  of 
international transport and freight;* 

• International  transport  and freight charges  on  export shipments on terms more 
favourable than for domestic  shipments;* and 

• Subsidies  on agricultural products contingent upon their incorporation in exported 
products. 

* Developing countries  are  not required to  undertake reduction commitments  in respect  of  these export 
subsidy practices (Article  9.4). 

producers" ar e considered gree n bo x subsidies an d are exempt fro m reductio n 
commitments. Th e Agreemen t doe s no t undul y restric t th e right s o f 
governments t o gran t subsidie s t o improv e th e productivit y an d efficiency o f 
agricultural production . Bo x 36 contains an illustrative lis t of green box subsidy 
practices. 

Blue box subsidies 

In addition to the practices listed in box 36, "direct payments under productio n 
limiting programmes " ar e also exemp t fro m reductio n commitment s provide d 
that: 

• Suc h payment s ar e based o n fixed area s o r yields; 

• Suc h payment s ar e made o n 85 % or less of the base leve l of production ; 

• Livestoc k payment s ar e made o n a fixed numbe r o f head . 

These subsid y practice s ar e often referre d t o as blue box measures. 

Amber subsidies 

Domestic support 

Amber subsidie s mainl y cove r domesti c suppor t subsidie s tha t ar e considere d 
trade distorting . Th e Agreemen t establishe s a  ceilin g o n th e tota l domesti c 
support (calculate d a s th e Aggregat e Measuremen t o f Support , AMS ) tha t 
governments ma y provide t o domesti c producers . I n addition , i t requires tha t 
AMS shoul d b e reduced b y agreed percentages . 
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Box 36 
Illustrative list of green  subsidies granted to producers that are 
exempt from reduction commitments 
(Agreement on Agriculture, Annex 2) 

The following are a few examples from Annex 2 of the Agreement on Agriculture which 
lists subsidy practices that  are  exempt from reduction commitments,  if the  specific 
conditions prescribed by the Agreement are met: 
• Government  expenditure on  agricultural  research, pest  control,  inspection and 

grading of particular products, marketing  and promotion services. 
• Financial  participation  by  governments  in  income  insurance  and  income 

safety-net programmes. 
• Payments  for natural  disaster. 
• Structural  adjustment  assistance provided through: 

- Producer  retirement programmes designed to facilitate the  retirement  of 
persons engaged in marketable agricultural production; 

- Resource  retirement programmes designed to remove land and other resources, 
including livestock, from agricultural production; 

- Investment  aids designed to assist the financial or physical restructuring of a 
producer's operations. 

• Payments  under  environmental programmes. 
• Payments  under  regional assistance programmes. 

AMS i s calculate d o n a  product-by-produc t basi s b y usin g th e differenc e 
between th e averag e externa l referenc e pric e fo r a  produc t an d it s applie d 
administered pric e multiplie d b y th e quantit y produced . T o arriv e a t AMS , 
non-product-specific domesti c subsidie s ar e adde d t o th e tota l subsidie s 
calculated o n a  product-by-product basis . 

The gree n an d blu e box subsidies describe d abov e ar e exempt fro m inclusio n i n 
AMS. Further , wher e suppor t grante d t o a  particula r produc t i s less tha n 5% , 
expenditure o n subsidizatio n o f tha t produc t i s exclude d fro m th e reductio n 
commitment. Similarly , a  non-product-specifi c domesti c subsid y i s exclude d 
from th e calculatio n i f i t doe s no t excee d 5 % o f th e valu e o f agricultura l 
production. Fo r developin g countries , thes e de  minimis percentage s ar e 10% . 

Developing countrie s ar e furthe r permitted , i n orde r t o encourag e thei r 
agricultural an d rura l development , t o exclud e fro m th e AM S calculatio n an d 
thus fro m reductio n commitment s th e following : 

• Investmen t subsidie s generall y availabl e t o agriculture ; 

• Inpu t subsidie s generall y availabl e t o low-incom e resource-poo r producers ; 
and 

• Subsidie s t o encourag e diversificatio n fro m narcoti c crops . 

Countries ar e require d t o reduc e th e AM S calculate d o n th e abov e basi s b y 
specific percentages . Table 2  in the anne x indicates the reduction s tha t mus t b e 
made i n domesti c suppor t b y th e countrie s whic h hav e mad e th e relate d 
commitments. Develope d countrie s hav e agree d to reduc e AMS b y 20% over a 
period o f si x years (fro m 1  January 1995 ) fro m th e averag e leve l reached i n th e 
base perio d 1986-1988 . Developin g countrie s ar e require d t o reduc e AM S b y 
13 1/3 % ove r a  perio d o f 1 0 years . Becaus e o f thes e commitments , th e tota l 
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amount o f AMS grante d b y countrie s which hav e undertake n commitment s i s 
expected t o fal l fro m US $ 197,72 1 millio n i n th e bas e perio d 1986-198 8 t o 
US$ 162,49 7 millio n b y the en d o f the implementatio n period . (See  table 2  i n 
the anne x t o thi s chapter. ) 

Peace clause 

Under th e provision s o f th e Agreemen t o n SCM , import s o f bot h subsidize d 
industrial an d agricultura l product s ca n be subjecte d b y importing countrie s t o 
countervailing dutie s i f the y caus e materia l injur y t o th e domesti c industr y 
producing suc h products . I n addition , i t i s open t o a  country , whic h consider s 
that it s interests are being adversely affected b y the subsidy practices of anothe r 
country, t o challeng e th e practic e b y raisin g th e matte r unde r WTO' s disput e 
settlement procedures . 

Agreement on Agriculture, On e o f the feature s o f the Agreement o n Agriculture i s the "peac e clause" . Th e 
Article 13 claus e shield s certai n type s o f domesti c suppor t policie s an d expor t subsidie s 

from remedia l actions by other countries at the national and multilateral level . 

Broadly, th e Agreemen t provide s tha t product s benefitin g fro m gree n bo x 
subsidies whic h ar e i n ful l conformanc e wit h it s provision s shal l b e 
non-actionable fo r th e purpos e o f countervailin g action s a s wel l a s fo r 
challenges i n W TO throug h th e invocatio n o f disput e settlemen t procedures . 

Other domesti c suppor t measures and expor t subsidie s which are in conformit y 
with the provisions o f the Agreement may be the subjec t o f countervailing dut y 
actions, bu t du e restrain t i s t o b e exercise d b y Member s i n initiatin g suc h 
investigations.This provisio n o n "du e restraint " doe s no t appl y t o domesti c 
support o r expor t subsid y programme s tha t excee d reductio n commitments ; 
governments ma y investigat e suc h subsidie s fo r countervailin g actions . 

Net food-importing countries 

Before concludin g thi s broad overvie w of the provision s o f the Agreement, i t i s 
important t o note one provision o f special interes t to developing countries tha t 
are ne t importer s o f food . 

The Agreemen t recognize s tha t th e implementatio n o f liberalizatio n 
commitments (particularl y the reduction o f subsidies) may , by lowering surplu s 
production, adversel y affec t th e overal l availabilit y o f basi c foodstuffs . Thi s 
may hav e a  negativ e effec t o n leas t develope d countrie s an d o n developin g 
countries tha t ar e ne t importer s o f food . 

In orde r t o offse t thes e negativ e effects , i t has bee n agree d that : 

• Actio n shoul d b e initiate d t o ensur e tha t a n increasin g proportio n o f basi c 
food ai d i s provided t o thes e countrie s i n a  fully gran t form ; 

• Technica l an d financia l assistanc e shoul d b e provide d t o thes e countrie s t o 
improve thei r agricultura l productivit y an d infrastructure ; an d 

• Appropriat e step s shoul d b e take n t o encourag e financia l institution s (e.g . 
IMF, Worl d Bank ) t o conside r th e scop e fo r establishin g ne w facilitie s o r 
enhancing existin g facilitie s fo r providin g assistanc e t o thes e countrie s t o 
help them fac e difficultie s i n financing commercia l import s a s a result of th e 
liberalization measure s take n i n th e Urugua y Round . 

Agreement on Agriculture, 
Article 16 ; Ministerial 
Decision on Measures 
concerning the Possible 
Negative Effects of the 
Reform Programme on 
Least-Developed and Net 
Food-Importing Developing 
Countries 
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Business implications and future negotiations 

From the point of business the major achievemen t of the reform programm e ha s 
been that a  beginning has been made in applying the GATT/ W TO disciplin e t o 
trade i n thi s sector . 

Agreement on Agriculture, Th e Agreemen t o n Agricultur e provide s tha t negotiation s fo r th e furthe r 
Article 18 liberalizatio n o f trad e i n thi s secto r an d fo r improvin g it s rule s shoul d 

commence befor e th e en d o f 1999 . I n orde r t o prepar e fo r suc h negotiations , 
the Committe e o n Agricultur e ha s alread y begu n a  proces s o f analysi s an d 
information exchange . I n these discussions , a  number o f suggestions hav e bee n 
made o n step s t o b e take n durin g the negotiations , includin g th e following : 

• T o carr y forward th e proces s o f liberalization ; 

• T o fin d solution s t o th e problem s face d b y exportin g enterprise s a s a  resul t 
of th e widel y differin g system s adopte d b y countrie s fo r administerin g th e 
tariff quota s fixe d fo r th e implementatio n o f thei r curren t an d minimu m 
access commitments ; 

• T o brin g th e practice s o f Stat e tradin g organization s engage d i n trad e i n 
agricultural product s unde r GAT T discipline ; an d 

• T o ensure that the rules applicable to trade in agriculture recognize the nee d 
of countries to have a sufficient domesti c output to provide for food security . 



ANNEX 

Table 1 Expor t subsidy reduction commitments, by participant 
(in millions of United States dollars) 

Participant 

European Union 

Austria 

United States 

Poland 

Mexico 

Finland 

Sweden 

Canada 

Switzerland 

Colombia 

South Africa 

Hungary 

Czech Republic 

Turkey 

New Zealand 

Norway 

Australia 

Brazil 

Slovak Republi c 

Israel 

Indonesia 

Iceland 

Cyprus 

Uruguay 

Export subsidies 

Base 

13 274 

1235 

929 

774 

748 

708 

572 

567 

487 

371 

319 

312 

164 

157 

133 

112 

107 

96 

76 

56 

28 

25 

19 

2 

Final 

8 496 

790 

594 

493 

553 

453 

366 

363 

312 

287 

204 

200 

105 

98 

0 

72 

69 

73 

49 

43 

22 

16 

14 

1 

Change 

•36 

-36 

-36 

-36 

-26 

-36 

-36 

-36 

-36 

-23 

-36 

-36 

-36 

-37 

-100 

-36 

-36 

-24 

-36 

-24 

-24 

-36 

-24 

-23 

Product composition of export subsidies 

Bovine meat (19%), wheat (17%) , coarse grains (13%), 
butter (13%) , other milk products (10%) 

Live animals (45%), wheat (14%) , bovine meat (13%), 
cheese (12%) 

Wheat (61%), skim milk powder (14%) 

Meat preparations (39%) , fruits and vegetables (21%) 

Sugar (76%), cereal preparations (21%) 

Butter (25%) , coarse grains (22%), other milk products 
(13%) 

Pigmeat (21%), wheat (21%) , coarse grains (17%) 

Wheat (47%), coarse grains (18%) 

Other dairy products (65%) 

Rice (32%), cotton (20%), fruits and vegetables (23%) 

Fruits and vegetables (24%), cereal preparations (14%), wheat 
(13%), sugar (10%) 

Poultry meat (30%), pigmeat (26%), wheat (11%) , fruits 
and vegetables (19%) 

Other milk products (38%), fruits and vegetables (10%) 

Fruits and vegetables (36%), wheat (23% ) 

Not available 

Cheese (54%), pigmeat (19%), butter (12% ) 

Other milk products (32%), skim milk powder (27%), 
cheese (25%), butter (16% ) 

Sugar (56%), fruits and vegetables (30%) 

Other dairy products (19%), cereal preparations (13%), 
bovine meat (13%) 

Fruits and vegetables (59%), plants (22%), cotton (17%) 

Rice (100%) 

Sheep meat (78%), other dairy products (22%) 

Fruits and vegetables (67%), alcohol (16%) 

Rice (83%), butter (12%) 

Source: WTO. 

Notes: 
1. Commitment s converte d t o U S dollars usin g 1990/9 1 averag e exchang e rates . Reductio n commitment s appl y t o individua l produc t categorie s as 
defined in this table. 
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2. Th e participant s tha t hav e submitted schedule s an d do not maintain expor t subsidie s include : Algeria , Antigua an d Barbuda , Argentina , Bahrain , 
Barbados, Belize, Bolivia, Brunei Darussalam, Cameroon, Chile, Congo, Costa Rica, Côte d'Ivoire, Cuba, Dominica, Dominican Republic, Egypt, El Salvador, 
Fiji, Gabon, Grenada, Gambia, Ghana, Guatemala, Guyana, Honduras, Hong Kong (China), India, Jamaica, Japan, Kenya, Republic of Korea, Kuwait, Macau, 
Malaysia, Malta, Mauritius, Morocco, Namibia, Nicaragua, Nigeria, Pakistan, Paraguay, Peru, Philippines, Saint Kitt s and Nevis, Saint Lucia, Saint Vincent 
and the Grenadines, Senegal, Singapore, Sri Lanka, Suriname, Swaziland, Thailand, Trinidad and Tobago, Tunisia, Zambia and Zimbabwe. Least developed 
countries are exempt from export subsidy reduction commitments . 

Table 2 Reduction s in domestic support to agricultural producers, by participant 
(in millions of United States dollars) 

Participant 

Total 

European Union 

Japan 

United States 

Mexico 

Canada 

Finland 

Poland 

Republic of Korea 

Switzerland 

Sweden 

Austria 

Norway 

Venezuela 

Brazil 

Thailand 

Czech Republic 

Israel 

New Zealand 

Hungary 

Australia 

Slovak Republic 

Colombia 

Iceland 

Cyprus 

Morocco 

Tunisia 

Costa Rica 

South Africa 

Base* 

197 72 1 

92 390 

35 472 

23 879 

9 669 

4 65 0 

4186 

4160 

4 08 6 

3 76 9 

3 429 

2 534 

2 247 

1305 

1053 

866 

717 

654 

210 

613 

460 

435 

398 

222 

127 

93 

76 

18 

3 

Final 

162 49 7 

76 903 

28 378 

19 103 

8 387 

3 72 0 

3 349 

3 329 

3 54 3 

3016 

2 743 

2 027 

1797 

1 13 1 

912 

745 

574 

569 

268 

490 

368 

348 

345 

177 

110 

81 

66 

16 

2 

Reduction (%) 

18 

17 

20 

20 

13 

20 

20 

20 

13 

20 

20 

20 

20 

13 

13 

13 

20 

13 

20 

20 

20 

20 

13 

20 

13 

13 

13 

13 

20 

Source. WTO . 

* Subsidie s grante d in 1986 t o 1988 . 
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Results of market access negotiations 

Summary 
The preceding chapters describe the main features of the strengthened legal system that 
is now applicable under GATT 1994  to  trade in goods. One  of the important aims of 
this system is  to  assist  countries to  promote their economic development  through 
increased trade by removing tariffs and other barriers to trade in negotiations among 
Members. 

The seven rounds  of negotiations held prior to the Uruguay Round had considerably 
reduced the tariffs applied by developed countries to industrial products. However,  as 
the preceding chapters note, they  made very little progress in removing the quantitative 
restrictions and other non-tariff measures applicable to imports. For  instance, in  the 
industrial sector, the  developed countries' discriminatory quantitative restrictions on 
imports of textile products and clothing continued to be applied under the legal cover 
provided by the Multi-Fibre Arrangement. The rounds had also failed to  modify the 
highly protectionist  agricultural policies pursued by some developed countries which 
had almost closed their markets to competitive imports. Furthermore,  no  changes were 
made in their policies of subsidizing exports of agricultural products, which  distorted 
conditions of competition in  international trade. 

The market access negotiations in the Uruguay Round greatly improved the situation. 
The main features of the Round's results can be summarized as follows: 

• The  tariff cuts countries have  pledged to  make on industrial products are much 
higher than those of the earlier Tokyo Round. 

• By  adopting  the Agreement on  Textiles  and  Clothing,  countries have  agreed to 
phase out the restrictions maintained under the Multi-Fibre Arrangement within 
a period of 10 years, i.e.  by 1 January 2005. 

• The  Agreement on Agriculture has created a framework for gradually bringing the 
trade in agricultural products under GATT discipline  and for liberalizing trade in 
the sector. 

• Developing  countries and economies in  transition, which participated actively in 
the negotiations, have  reduced their  tariffs on both industrial and agricultural 
products. 

• Almost  all tariffs of developed countries have been bound against further increases; 
in developing and transitional economies, the  proportion of  tariffs that have been 
bound has risen significantly. 

This process of liberalization was carried further after  the conclusion of the Uruguay 
Round through  negotiations  on the  Information  Technology  Agreement,  which 
provides for the  gradual elimination of  tariffs on some 400  information  technology 
products. 
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The 5 0 year s tha t hav e elapse d sinc e th e GATT/WT O syste m cam e int o 
existence have witnessed a  gradual improvement in access to importing market s 
through remova l o r eliminatio n b y membe r countrie s o f barrier s t o trad e i n 
eight round s o f multilateral trad e negotiations . Thi s chapte r firs t describe s the 
progress tha t too k plac e i n the las t o f thes e round s -  th e Urugua y Roun d o f 
trade negotiations . The n i t give s a n accoun t o f the trad e negotiation s whic h 
took plac e i n certain sector s o f the trade i n goods sinc e th e conclusion o f the 
Uruguay Round . Th e chapte r conclude s b y outlinin g th e step s tha t busines s 
persons will have to take to take full advantage of these liberalization measures . 

Uruguay Round of trade negotiations 

Industrial products 

Reduction in tariffs 
As a result o f the rounds o f negotiations hel d prio r to the Uruguay Round , the 
average levels of tariffs i n developed countrie s had come down fro m hig h level s 
of aroun d 40 % to abou t 10% . This averag e leve l wa s further reduce d i n the 
Uruguay Roun d b y 40% overall. Developin g an d transitiona l economie s als o 
cut thei r tariffs , bu t by a lower figur e o f 30%. Leas t develope d countrie s wer e 
not require d t o make reduction s i n their tariff s o n a percentage basi s but were 
encouraged to make token concessions by reducing tariffs o n selected products . 
All these tarif f cuts , with a  few exceptions, were to be made i n five equa l stage s 
so as to reach the final agreed rates applicable at the tariff lin e level by 1 January 
1999. 

In addition, developed countries and certain developing countries also agreed in 
the Urugua y Roun d t o eliminat e al l tariff s i n certai n sectors , th e so-calle d 
zero-for-zero sectors . These include d pharmaceuticals , agricultura l equipment , 
construction equipment , medica l equipment , furniture , paper , stee l an d toys . 
As a result of these and other concessions , the proportion of industrial product s 
entering developed country markets on an MFN duty-free basi s was expected to 
more tha n doubl e fro m 22 % to 44% . The weighte d averag e leve l o f tariff s 
applicable t o industrial product s woul d fal l from : 

• 6.3 % to 3.8% in developed countries ; 

• 15.3 % to 12.3 % in developing countries ; and 

• 8.6 % to 6% in transition economie s 

when th e process o f staged reduction s i n tariffs agree d i n the Uruguay Roun d 
was completed . 

Binding of tariffs 
Another importan t aspec t of the negotiations was the progress made in binding 
tariffs. Virtuall y al l import s int o develope d countrie s o f bot h industria l an d 
agricultural product s no w ente r unde r boun d rates ; th e proportion s fo r 
developing and transition economie s are 73% and 98% respectively. One of the 
major advantage s o f bindin g i s th e securit y o f acces s i t provide s t o foreig n 
markets. Enterprise s ca n plan th e developmen t o f thei r trad e withou t fea r o f 
duties bein g increase d o r access being restricte d b y quantitative restrictions . 

Removal of quantitative restrictions 
Equally importan t fro m th e point o f creating improve d opportunitie s fo r trade 
are th e provision s fo r phasin g ou t quantitativ e restriction s o n industria l 
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products. A s ha s bee n note d i n chapte r 14 , th e Agreemen t o n Textile s an d 
Clothing provides a  four-stage programm e fo r the elimination o f restrictions o n 
textiles and clothing by 1  January 2005. The Agreement o n Safeguard s require s 
countries applyin g voluntary expor t restraint s an d othe r gre y area measure s t o 
eliminate the m b y 1  January 2000 . 

Agricultural products 

In th e agricultura l sector , a s ha s bee n describe d i n chapte r 15 , considerabl e 
progress ha s bee n mad e i n securin g the liberalizatio n o f trade by : 

• Eliminatin g non-tarif f measure s throug h th e tarifficatio n process . 

• Bindin g tariffs an d tariffs arrive d at by tariffication agains t further increases . 

• Reducin g boun d tariff s b y 36 % i n develope d countrie s an d b y 24 % i n 
developing countries . 

• Curren t acces s an d minimu m acces s commitment s i n certai n cases . 

• Commitment s t o cu t bot h th e valu e an d th e volum e o f expor t subsidie s b y 
an agree d percentage . 

• Commitmen t t o reduc e b y a n agree d percentag e domesti c suppor t o n th e 
basis o f a n Aggregate Measuremen t o f Support . 

Post-Uruguay Round negotiations 

Negotiations i n tw o sector s o f th e trad e i n good s hav e take n plac e sinc e th e 
conclusion o f the Urugua y Round . 

Under th e Ministeria l Declaratio n o n Trad e i n Informatio n Technolog y 
Products (als o know n a s th e Informatio n Technolog y Agreemen t o r ITA) , 
adopted a t th e 199 6 Singapor e Ministeria l Conference , a  numbe r o f W T O 
member countrie s agree d t o reduc e t o zer o th e tariff s o n suc h product s a s 
computers, telecommunication s equipment , semiconductors , semiconducto r 
manufacturing equipment , softwar e an d scientifi c instruments . A s o f Apri l 
1999, IT A ha d 3 1 participant s (coverin g 4 6 Member s an d State s o r custom s 
territories in the process of acceding to WTO). Member countries are at presen t 
considering th e possibilit y o f broadenin g th e coverag e t o othe r informatio n 
technology products . 

Countries intereste d i n the trade i n pharmaceutical product s hav e also agreed t o 
add 45 0 product s t o th e lis t o f product s o n whic h the y ha d i n th e Urugua y 
Round decide d t o remov e tariff s o n a  zero-for-zero basis . 

It i s importan t t o not e tha t althoug h th e negotiation s t o eliminat e tariff s o n 
information technolog y product s an d pharmaceutical s too k plac e amon g a 
limited number of countries, the concessions made will be extended on an MF N 
basis t o al l countries . 

Assessment of liberalization gains from the Uruguay Round 

From the point of view of business enterprises deciding on marketing strategies , 
it is important t o be aware of the gains - i n income an d trad e - tha t coul d flow 
from thes e liberalizatio n measures . 
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WTO, othe r internationa l organization s an d research institution s hav e carrie d 
out macroeconomi c studie s t o asses s th e impact whic h th e implementation o f 
the Urugua y Roun d commitment s coul d hav e o n worl d trad e an d worl d 
income. 

Income and trade gains: estimates and reality 

Estimates 
Broadly speaking , thes e studie s estimate d that , whe n full y implemented , th e 
liberalization measure s agree d b y governments woul d boos t worl d incom e b y 
1% a year or by between US$ 200 billion and US$ 500 billion annually . Worl d 
trade volume s woul d ris e by 6% to 20% yearly dependin g o n the assumption s 
made i n the studies . Thes e growt h rate s woul d b e over an d above th e annua l 
increase o f 4 % i n worl d trad e tha t wa s expecte d t o tak e plac e eve n i f th e 
Uruguay Roun d result s were no t implemented . 

More tha n one-thir d o f the benefits wer e expecte d t o flow from th e removal of 
restrictions on imports of textiles and clothing products, and one-third fro m the 
liberalization o f regimes on other industria l products . Agriculture was expected 
to contribut e betwee n 10 % to 30%. 

These gain s woul d not , however , b e share d equall y amon g al l countries . The 
major beneficiarie s wer e expecte d t o b e develope d countrie s an d developin g 
countries which had reached highe r stages of development and whose exports of 
textiles were subjec t t o restrictions. Countries i n Africa an d the least develope d 
countries woul d benefi t onl y marginally , i f a t all , fro m th e liberalizatio n 
measures. 

The reality 
Most analyst s no w consider tha t actua l incom e an d trade gain s ma y be muc h 
smaller tha n foreseen . Problem s pose d b y measurement methodologie s an d by 
the numerou s factor s whic h i n practic e canno t b e easil y assesse d ma y be one 
reason. Th e othe r equall y importan t reaso n i s th e failur e o f tw o basi c 
assumptions t o materialize . 

First, i n makin g th e estimates , th e analyst s assume d tha t countrie s woul d 
implement thei r commitment s fully , i.e . not merely in the letter but also in the 
spirit i n which thes e commitment s wer e made . Thi s assumptio n ha s not bee n 
borne ou t b y th e fact s an d ther e ha s bee n significan t backslidin g i n th e 
implementation o f commitments i n the two sectors - textile s an d agriculture -
in which majo r gain s were expecte d followin g liberalization . 

As regard s textiles , a s has been note d i n chapte r 14 , the develope d countrie s 
maintaining restriction s wer e abl e to implement th e first tw o phases withou t a 
significant reductio n i n restriction s o n imports . The y di d thi s b y takin g 
advantage o f th e flexibility  availabl e unde r th e relevan t provision s o f th e 
Agreement on Textiles and Clothing. As a result, i t is now clear that the bulk of 
the restriction s wil l b e withdraw n onl y durin g th e las t stag e o r o n th e day 
( 1 January 2005) th e Agreement i s terminated. The expected dramati c increas e 
in th e trad e i n textile s ma y therefor e remai n illusor y durin g mos t o f th e 
transition perio d o f 1 0 years. 

In agriculture , a  larg e numbe r o f tropica l product s i n whic h developin g (an d 
particularly leas t developed) countrie s ha d an export interes t were entering the 
markets of developed countrie s duty free  o r at low duty rates on either an MFN 
or a  preferentia l basi s eve n prio r t o th e launchin g o f th e Urugua y Round . 
Consequently, furthe r reduction s ma y no t b y themselve s hav e a  perceptibl e 
influence o n the trade in these products . As regards temperate zon e agricultura l 
products lik e cereal s an d meat , i t no w appears tha t th e calculation s o f tarif f 
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equivalents sometime s over-estimate d th e incidenc e o f non-tarif f measure s 
(this i s often referre d t o a s 'dirty tariffication') . Th e resul t i s that, fo r a  numbe r 
of products , th e leve l o f protectio n provide d b y th e ne w tarif f rate s eve n afte r 
reductions are made may be considerably higher than that existing previously. 

The secon d assumptio n th e analyst s mad e wa s tha t th e world econom y woul d 
continue t o grow at an even pace and tha t ther e would no t be any downturn i n 
growth an d trade . Thes e expectation s hav e bee n belie d b y th e Asia n financia l 
crisis whic h bega n i n mid-1997 , Japan' s poo r economi c performanc e an d th e 
failure o f th e Russia n econom y t o reviv e i n 1998 . I t i s now clea r tha t wit h th e 
consequential substantia l reduction i n economic growth, there will be an overal l 
slowdown i n th e valu e o f worl d trad e fo r a t leas t a  year an d eve n longe r a s a 
result of the lack of demand i n Asian market s an d th e genera l decline in oil an d 
other commodit y prices . 

Business implications 

Varying impact on exports from different countries 

It is thus clea r that incom e an d trade benefit s ma y be much les s than estimate d 
in th e macroeconomi c studies , an d som e gain s ma y eve n b e negate d b y th e 
recent downturn i n the world economy. I n addition , a t least for som e products , 
the implementation o f commitments coul d have a  varying impact on the expor t 
trade o f individua l countries . Thus , developin g countrie s whic h enjo y 
preferential acces s i n thei r majo r develope d impor t market s ma y fin d tha t th e 
preferential margi n o n thei r expor t product s ha s bee n reduce d a s a  resul t o f 
reductions i n MF N tariffs . Th e exten t o f thi s possibl e advers e impac t wil l 
depend on how far the preferential acces s was meaningful i n trade terms, takin g 
into accoun t suc h factor s a s the product' s qualit y and price . For textiles , wher e 
restrictions ar e applie d o n a  discriminatory basis , the impac t o f the remova l o f 
restrictions coul d var y fo r differen t supplyin g countries . Bo x 3 7 look s a t th e 
impact o f the remova l o f MFA restrictions o n textil e products . 

Studies a t th e micro-leve l (produc t o r produc t secto r level ) wil l hav e t o b e 
undertaken t o identif y th e impac t o f th e Urugua y Roun d commitment s o n 
different products . These studie s wil l have t o b e supplemente d b y research on , 
and analysi s of , potentia l deman d i n liberalizin g markets . Suc h analyse s o f 
demand shoul d enabl e enterprise s t o formulat e a  strategy fo r takin g advantag e 
of ne w opportunitie s and , wher e necessary , t o adap t t o th e competitiv e 
situation a s it changes with the gradua l implementatio n o f the Uruguay Roun d 
commitments. 

Undertaking suc h studie s ma y be beyond th e technica l an d financia l resource s 
of individual enterprises , particularly SMEs . In such instances, the initiative fo r 
carrying out the studie s may have to be taken by national foreign trad e researc h 
institutes o r by associations o f industries an d chamber s o f commerce . I n doin g 
so, the y ma y nee d financia l assistanc e fro m thei r governments . Internationa l 
organizations coul d carry out studie s on selecte d product s o r assist the relevan t 
institutions an d association s i n differen t countrie s i n undertakin g them . 

Marginalization of developing and least developed countries 

As note d earlier , macroeconomi c studie s expecte d th e majorit y o f developin g 
countries an d mos t leas t develope d countrie s t o obtai n onl y mino r benefits , i f 
any, fro m th e liberalizatio n measure s take n durin g th e Urugua y Round . Th e 
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Box 37 
The impact of the removal of MFA restrictions on textile products 
In comparison to  rates on other manufactured products, tariff  rates on textile imports 
will continue to be high, even when the reductions agreed during the Uruguay Round 
are fully implemented.  The  main gains for trade  are therefore expected to result from 
the removal of restrictions in  some developed countries. 

Restrictions on imports lead to a rise in the prices of imports, as supplies tend  to he 
insufficient to meet demand. Import  restrictions thus penalize consumers, who  have to 
pay higher prices. As to  whether the importer or the exporter benefits from the  premium 
resulting from the  high price depends on where the licensing system is  administered. If 
it is at the importing end, the  importer is able to capture part of the difference between 
the normal import price and  the  wholesale price in the  importing country. On the 
other hand,  if  the  licences  are  issued  by the  exporting  countries, exporters can 
appropriate part of  the premium by charging higher export prices. 

Under the Agreement on Textiles and Clothing, the  licences required for administering 
restrictions are  issued by exporting countries. When quota  restrictions are  removed, 
exporting enterprises will  not be able to claim the premium and will  have to charge 
lower export prices. The  decline in the value per unit of exports is expected to be offset by 
a rise in  earnings  as export  volumes grow following the  removal  of restrictions. 
However, the growth of trade will in practice depend on the elasticity of demand (i.e. 
whether demand will  increase with  the  fall in  prices). Demand for textiles  in  most 
restraining markets is generally assumed to be elastic. But,  at  the enterprise level, the 
main issue is whether it is elastic for the  particular category of textiles - say,  shirts and 
children's clothes - which  the enterprise is  exporting and on which restrictions have 
been removed.  If  it  is  not,  the  enterprise  may not  benefit  from the  removal  of 
restrictions and may even lose  unless it  is able to diversify its  production and exports 
into lines for which  demand  is elastic. 

The removal  of restrictions  will lead  to  increased  competition  among supplying 
countries in the restraining importing market. As restrictions  under ATC are  applied 
on a  discriminatory  basis, the  impact  of  such competition on different  supplying 
countries could  vary. For instance, exporting firms in  country  A, whose  exports  of 
shirts and children's  clothing  are restricted, may  have  to develop strategies  to  take 
advantage of  the  removal  of restrictions.  On the  other  hand, suppliers  in other 
countries whose exports of such textile products were not restricted will have to prepare 
themselves to  meet increased competition from the  suppliers in  country A. (See  also 
chapter 14 on  the Agreement on Textiles and Clothing) 

decline i n commodit y price s an d th e difficultie s tha t hav e occurre d i n th e 
implementation o f th e Agreement s hav e brough t abou t th e furthe r 
marginalization o f these countrie s i n internationa l trade . 

In orde r t o preven t an y furthe r deterioratio n o f thi s situation , a  numbe r o f 
developed countrie s have , i n pursuanc e o f decision s take n a t th e High-Leve l 
Meeting o n Integrate d Initiative s fo r LDCs ' Trad e Development , broadene d 
the coverage of their generalized system s o f preferences, with a  view to allowin g 
the impor t o f al l product s o f expor t interes t t o thes e countrie s o n a  duty-fre e 
basis. A  fe w developin g countrie s hav e als o decide d t o adop t system s fo r 
importing selecte d product s fro m thes e countrie s o n a  preferentia l basis , whil e 
proposals fo r introducin g suc h system s ar e unde r consideratio n i n som e othe r 
countries. Thes e action s ar e bein g complemente d b y integrate d technica l 
assistance to these countries a t the enterpris e leve l from WTO , UNCTAD, IT C 
and othe r internationa l organizations ; th e ultimat e objectiv e i s t o buil d u p 
national capacitie s fo r productio n an d supply . 
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Potential for expanding trade with developing countries 

In this context, it is necessary to bear in mind an important aspect of the Uruguay 
Round. This is the further stimulus it has provided to the liberalization process in 
both developin g an d transitiona l economies . Th e launchin g o f th e Urugua y 
Round almos t coincide d wit h a  change-ove r t o mor e ope n an d libera l trad e 
policies, eve n i n developin g countrie s whic h unti l the n ha d followe d mor e 
restrictive trade policies. By about the same time, the transition economies were 
taking initial steps towards market reform, privatization and the reorientation of 
economic an d trad e policies . Bot h group s o f countrie s consolidate d i n th e 
Uruguay Round their earlier unilateral tariff reductions either by binding them at 
reduced rate s o r b y givin g ceilin g bindings . Thes e tariff s ar e expecte d t o fal l 
further, i n some cases even below the reductions agreed in the Uruguay Round . 
This wil l resul t fro m th e additiona l liberalizatio n measure s tha t a  numbe r o f 
countries are taking or propose to take on a unilateral basis in pursuance of their 
policies of promoting export-oriented growth . 

The reduction s i n tariff s o n a n MF N basi s could , i n certai n cases , lea d t o a 
decline i n th e preferentia l margin s o n product s tha t ar e covere d b y regiona l 
preferential arrangements19 or by interregional arrangements among developing 
countries20. The MFN tariff rate s of most developing countries participating in 
such preferential systems will, however, continue to be relatively high even after 
reductions, with the result that the preferential margins , though narrower, may 
still provide meaningful trad e benefits . 

But mor e importan t tha n tarif f reduction s ar e th e step s take n b y developin g 
countries to liberalize their non-tariff measures . These reduce or remove quota 
restrictions on , an d licensin g requirement s for , import s an d provid e fo r th e 
liberal allocation of foreign exchange to the import trade. In the past, non-tarif f 
restrictions blocked the development of trade in products on which preferentia l 
concessions wer e exchange d unde r regiona l o r interregiona l preferentia l 
arrangements. Th e liberalizatio n o f impor t regime s coul d provid e a  ne w 
stimulus to the expansion o f this trade on both MFN and preferentia l terms . 

Traditionally, man y enterprise s (particularl y i n som e developin g countries ) 
have concentrate d o n market s i n developed  countries . Th e ne w marke t 
opportunities tha t have been created by liberalization measure s in developing, 
least developed and transition countries (take n unilaterally or under structura l 
adjustment programme s supporte d b y the Internationa l Monetar y Fun d an d 
the World Bank ) shoul d no w encourage enterprise s i n these countrie s t o give 
equal, if not greater importance, to trade development amon g themselves. 

19 Suc h as the Common Market for Eastern and Southern Africa (COMESA ) and the Economic 
Community o f Wes t Africa n State s (ECOWAS ) i n Africa , th e Associatio n o f South-Eas t 
Asian Nation s (ASEAN ) i n Asia , an d th e Asociació n Latinoamerican a d e Integració n 
(ALADI) in Latin America. 

20 Suc h as the Global System of Trade Preferences (GSTP) . 
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CHAPTER 1 7 

General Agreement on Trade in Services 

Summary 
Trade in services is growing and currently accounts for over 20% of  all international 
trade. The  General Agreement on Trade in Services (GATS),which was  negotiated in 
the Uruguay Round, applies the basic rules for trade  in goods to  trade in services. 
However, the rules have been suitably  modified to  take into account the  differences 
between goods and services and the four modes  in which international trade in services 
takes place. 

GATS consists  of: 

• A  framework of general rules and disciplines; 

• Annexes  addressing special conditions relating to individual sectors; and 

• Liberalization  commitments  specific to  the service sectors and subsectors listed  in 
each country's  schedule. 

The framework of rules requires countries  not  to  discriminate between  the  service 
products and service  providers  of  different countries in  accordance  with  the  MFN 
principle. However, it may  be  possible for a  country  to maintain for a  transition 
period of  10 years measures  that  are  not consistent with  this  principle. Under the 
national treatment principle embodied in  the  framework, countries  should not treat 
foreign services and service providers less  favourably than  their own service products 
and service providers. While  the  framework does not  impose a binding obligation, it 
requires countries to indicate in their schedules of concessions the sectors in which and 
the conditions subject to which such national  treatment is to be extended. 

Among the other important provisions of the framework of rules are those which: 

• Require  member countries to  ensure transparency in  the regulations applicable to 
service industries and activities, 

• Aim  at  ensuring the increasing participation of developing countries in the trade in 
services. 

The Agreement visualizes a continuous  process of  negotiations  in  WTO  for  the 
liberalization of trade in specific sectors. In  addition, it provides that  a new round of 
negotiations for the  further liberalization  of trade in all service sectors should begin in 
the year 2000. 

The ter m 'services ' cover s a  wid e rang e o f economi c activities . Th e WT O 
Secretariat has divided these divergent activities into the following 1 2 sectors: 

• Busines s (includin g professional an d computer) services ; 
• Communicatio n services ; 
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• Constructio n an d engineerin g services ; 

• Distributio n services ; 

• Educationa l services ; 

• Environmenta l services ; 

• Financia l (insuranc e an d banking ) services ; 

• Healt h services ; 

• Touris m an d trave l services ; 

• Recreational , cultura l an d sportin g services ; 

• Transpor t services ; 

• Othe r service s no t include d elsewhere . 

These 1 2 sectors have been furthe r divide d int o 15 5 subsectors ; these ar e liste d 
in anne x I  to thi s chapter . 

Modes in which the service trade takes place 

Difference between goods and services 

How do services differ fro m goods ? One of the main characteristics o f services is 
that they are intangible and invisible ; goods by contrast are tangible and visible. 
Furthermore, services , unlik e goods , canno t b e stored. 21 Thes e difference s 
between service s an d good s wer e vividl y highlighte d b y The  Economist  when i t 
asserted tha t "anythin g sold in trade tha t coul d not be dropped o n your foot " i s 
a service. 22 

Four modes of international service transactions 

The differen t characteristic s o f good s an d service s als o influenc e th e mode s i n 
which internationa l transaction s tak e place . While internationa l trad e i n good s 
involves th e physica l movemen t o f goods fro m on e countr y t o another , onl y a 
few servic e transaction s traditionall y entaile d cross-borde r movements . 
Examples o f cross-borde r transaction s ar e service s tha t ca n b e transmitte d b y 
telecommunications (e.g . transfe r o f mone y throug h banks ) o r service s 
embodied i n good s (e.g . a  consultant' s technica l repor t o r softwar e o n a 
diskette). 

In the bulk of service transactions, however, the time and place of consumptio n 
cannot b e separated , an d proximit y betwee n th e servic e supplie r an d th e 
consumer i s required. Suc h proximity ca n be established throug h a  commercia l 
presence i n th e importin g countr y (fo r instanc e b y settin g u p a  branc h o r 
subsidiary company) o r the movement o f natural persons for temporary period s 
(e.g. lawyers o r architects movin g to anothe r countr y t o provide thei r services) . 
The natur e o f a  fe w servic e transaction s require s consumer s t o mov e t o th e 
country where the services are available (e.g . tourists visiting countries of touris t 
interest o r student s goin g to anothe r countr y fo r highe r education) . 

21 Th e abov e descriptio n i s no t withou t limitations . Som e service s ar e visibl e (fo r example , a 
consultant's repor t o n diskette) . Som e service s ar e store d (fo r example , th e telephon e 
answering system) . 

22 A s quote d in : Liberalizing  International  Transactions  in  Services,  A Handbook  (Unite d Nation s 
publication, Sale s No . E.94.II.A.11) , pag e 1 . 
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Thus, unlik e internationa l transaction s i n good s whic h requir e a  physica l 
transit acros s a  country' s borders , service s ar e supplie d internationall y 
according t o on e o r a  combination o f fou r mode s o f supply , namely : 

• Cross-borde r movemen t o f servic e products ; 

• Movemen t o f consumer s t o th e countr y o f importation ; 

• Th e establishment o f a commercial presenc e in the country where the servic e 
is to b e provided ; an d 

• Temporar y movemen t o f natura l person s t o anothe r country , i n orde r t o 
provide th e servic e there . 

While th e lac k o f statistic s make s an y concret e estimat e difficul t t o make , th e 
total valu e o f service s trade d throug h th e las t tw o mode s i s probabl y muc h 
greater tha n tha t o f th e trad e takin g plac e throug h th e firs t tw o modes . 
However, th e rapi d change s i n communicatio n technolog y an d th e 
development o f electroni c commerc e ar e increasingl y makin g i t possibl e fo r 
service companies t o provide service s through cross-borde r movement s withou t 
having t o establis h a  commercia l presenc e i n th e importin g countries . 

Protection in the service sectors 

Another majo r differenc e betwee n good s and service s lies in the way protectio n 
is granted b y government s t o domesti c industries . Industrie s producin g good s 
are generall y protecte d b y th e impositio n o f tariff s o r othe r borde r measure s 
such a s quantitativ e restrictions . A s note d i n chapte r 2 , GAT T rule s requir e 
countries t o giv e suc h protectio n throug h tariff s an d discourag e the m fro m 
using quantitativ e restriction s o r othe r simila r restrictiv e measures . Becaus e o f 
the intangible nature of services and as many service transactions d o not involv e 
cross-border movements , protectio n t o servic e industrie s canno t b e grante d 
through measure s applicabl e a t th e border . Servic e industrie s ar e protecte d 
mainly b y nationa l domesti c regulation s o n foreig n direc t investmen t an d th e 
participation o f foreig n servic e supplier s i n domesti c industries . Suc h 
regulations may , fo r instance , prohibi t foreig n servic e supplier s (e.g . bank s o r 
insurance companies ) fro m investin g i n o r establishin g a  branc h tha t i s 
necessary fo r th e suppl y o f services . Regulation s ma y b e applie d o n a 
discriminatory basi s t o natura l person s providin g services , thu s treatin g the m 
less favourabl y tha n domesti c producer s (non-applicatio n o f th e nationa l 
treatment principle) . They ma y als o provide fo r dissimila r treatmen t o f servic e 
suppliers fro m differen t countrie s (non-applicatio n o f th e MF N principle) . 

The growing importance of international trade in services 

Exports o f service s currentl y accoun t fo r abou t US $ 1  trillion o r 20 % of worl d 
exports. Although th e shar e o f developin g countrie s i n tota l export s o f service s 
is relativel y small , a  fe w o f the m ar e alread y amon g th e world' s 2 5 leadin g 
exporters. Th e expor t trad e i n service s i s risin g i n importanc e no t onl y i n th e 
more advance d developin g countries , bu t als o i n som e low-incom e an d leas t 
developed countries . 

A larg e numbe r o f developin g countrie s ar e currentl y heavil y dependen t o n 
imports o f services . Th e impor t o f service s i s steadil y o n th e increas e a s th e 
productivity o f industrie s i s today closel y linke d wit h th e read y availability , a t 
reasonable costs , o f financial , compute r an d informatio n services . Enterprise s 
looking fo r market s i n foreig n countrie s hav e als o to spen d fa r mor e tha n the y 
did in the pas t on marke t researc h an d development , advertisin g and after-sale s 
support. 

The rapi d technologica l progres s tha t i s takin g plac e i n communication s i s 
making i t possibl e fo r suppliers , heretofor e confine d t o domesti c markets , t o 
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operate internationally . Bank s an d insuranc e companie s ca n operat e fa r mor e 
quickly an d efficientl y becaus e o f th e developmen t o f fax , electroni c mai l an d 
other facilities . Architect s ca n provid e thei r architectura l design s an d supervis e 
work fro m thousand s o f mile s awa y wit h th e ai d o f up-to-dat e informatio n 
technology. Likewise , consulting engineers ca n transmit computer-aide d design s 
to customers i n distant countries . The internationa l trad e i n services is therefor e 
expected t o expan d rapidl y and , accordin g t o some , i t ma y overtak e trad e i n 
goods within th e nex t 1 0 years. 

General Agreement on Trade in Services 

Prior to the Urugua y Round , trad e i n service s was no t subjec t t o an y disciplin e 
at the international level . The General Agreement on Trade in Services (GATS) , 
which wa s negotiate d i n th e Round , take s a  firs t majo r ste p toward s bringin g 
the trad e graduall y unde r internationa l discipline . 

Objectives 

GATS, Preamble Th e objectives o f GATS are similar to those of GATT. It aims at "promoting th e 
economic growt h o f al l tradin g partner s an d th e developmen t o f developin g 
countries" through th e expansion o f trade in services. It seeks to achieve this b y 
applying t o th e servic e trad e th e rule s o f GATT , wit h th e modification s 
necessary t o tak e int o accoun t it s specia l features . 

Structure 

GATS consist s of : 

• A  framewor k tex t whic h set s ou t th e genera l concepts , principle s an d rule s 
that appl y t o measure s affectin g th e trad e i n services . 

• Th e annexe s t o th e Agreement , whic h establis h principle s an d rule s fo r 
specific sector s an d complemen t th e text . 

• Specifi c commitment s liberalizin g trad e withi n th e servic e sector s an d 
subsectors liste d i n th e nationa l schedule s o f membe r countries . 

Framework text 

Scope and main obligation 
GATS applie s t o governmen t measure s affectin g service s provide d o n a 
commercial basis . I t thus cover s both private-secto r enterprise s an d companie s 
owned (o r controlled) b y governments i f they suppl y service s o n a  commercia l 
basis. Services obtained by government department s an d agencies for their ow n 
use are excluded fro m th e purview of the Agreement. Th e Agreement, however , 
provides tha t multilatera l negotiation s shoul d b e hel d t o brin g unde r 
international disciplin e suc h purchases , takin g int o accoun t th e relevan t 
provisions o f th e Agreemen t o n Governmen t Procuremen t describe d i n 
chapter 18 . 

GATS, Article 1:3 T h e t e r m 'services ' cover s an y servic e i n an y servic e sector, 23 includin g thei r 
production, distribution , marketing , sale s an d deliver y accordin g t o th e fou r 
modes describe d earlie r i n thi s chapter . 

23 Accordin g t o th e Annex o n Air Transport , traffi c an d relate d right s ar e exclude d fro m GAT S 
coverage. 
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GATS, Part I I T h e obligation s whic h th e framewor k impose s ca n b e broadl y divide d int o tw o 
categories. Thes e are : 

• Genera l obligations , which appl y t o al l servic e sectors , 

• Conditiona l obligation s applicabl e t o sector s covere d b y commitment s 
specified i n th e nationa l schedules . 

General obligations 
Among th e importan t genera l obligation s impose d b y th e framewor k tex t ar e 
those relatin g to : 

GATS, Articl e II I •  Transparenc y o f regulations ; 

GATS, Articl e VII •  Mutua l recognitio n o f the qualifications require d fo r the supply of services; 

GATS, Article s VIII and I X •  Rule s governin g monopolie s an d exclusiv e servic e suppliers , an d othe r 

business practice s restrainin g competition ; 

GATS, Articl e I I •  Th e extensio n o f MF N treatment ; 

GATS, Articl e I V •  Measure s t o be taken t o liberalize trade, including those securin g the greate r 
participation o f developin g countries . 

These obligation s ar e discusse d below . 

GATS, Articl e III:4  Transparency:  establishment  of  enquiry and  contact  points 

Foreign supplier s ofte n fin d i t difficul t t o d o busines s wit h firm s i n outsid e 
countries becaus e o f th e rule s an d regulation s applicabl e there . Th e lac k o f 
transparency o f suc h rule s pose s eve n mor e seriou s problem s i n th e servic e 
sectors wher e domesti c regulation s ar e th e mai n mean s use d t o protec t 
domestic producer s fro m foreig n competition . Th e Agreemen t therefor e 
requires eac h membe r countr y t o establis h on e o r mor e enquir y point s fro m 
which othe r membe r countrie s ca n obtai n informatio n o n law s and regulation s 
affecting trad e i n th e servic e sector s o f interes t t o thei r industries . I n addition , 

GATS, Articl e I V i n orde r t o assis t servic e supplier s i n developin g countries , th e Agreemen t call s 
on develope d countr y member s t o establis h contac t points . T o obtai n 
information fro m enquir y points , servic e enterprise s wil l hav e t o channe l thei r 
requests throug h thei r nationa l governments ; request s fo r informatio n fro m 
contact point s ca n b e mad e direct . A list o f enquiry an d contac t point s i s given 
in anne x I I t o thi s chapter . 

The contac t point s ar e t o b e geare d t o providin g informatio n a t th e busines s 
level. In particular , the Agreement require s contact points to provide on reques t 
to servic e supplier s i n developin g countrie s informatio n on : 

• Th e availabilit y o f servic e technology ; 

• Commercia l an d technica l aspect s o f th e suppl y o f services ; 

• Registering , recognizin g an d obtainin g professiona l qualifications . 

GATS, Articl e VII Mutual  recognition  of qualifications required  for the  supply of  services 

Companies o r persons providin g service s have to obtai n certificates , licence s o r 
other authorizatio n entitlin g the m t o d o business . Foreig n supplier s ofte n fin d 
it difficul t t o obtai n suc h authorizatio n becaus e o f differin g regulator y 
requirements o n educationa l qualification s an d workin g experience . T o 
overcome suc h difficulties , th e Agreemen t urge s it s membe r countrie s t o ente r 
into bilatera l o r plurilatera l arrangement s fo r th e mutua l recognitio n o f th e 
qualifications require d fo r obtainin g authorization . I t furthe r provide s tha t 
such mutual recognitio n system s should be open fo r accession by other membe r 
countries, i f the y ca n demonstrat e tha t thei r domesti c standard s an d 
requirements ar e comparabl e wit h thos e o f the system s concerned . 
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GATS, Articl e VIII : 1 and 2  Rules  governing monopolies , exclusive  service suppliers and  other  business practices 
restraining competition 

Service industrie s ofte n exercis e monopol y power s i n th e domesti c market ; 
exclusive right s t o suppl y service s ar e sometime s give n b y government s t o a 
small numbe r o f suppliers . I n al l suc h cases , member s ar e unde r obligatio n t o 
ensure that such supplier s do not abuse their monopoly or exclusive rights or act 
in a  manne r inconsisten t wit h thei r genera l an d specifi c obligation s unde r th e 
Agreement. 

GATS, Articl e I X Th e Agreemen t furthe r recognize s tha t servic e supplier s coul d adop t practice s 
that ma y distor t competitio n an d thereb y restrai n trade . Wheneve r a  proble m 
of thi s natur e occurs , th e affecte d membe r countr y ha s a  righ t t o reques t th e 

GATS, Articl e XI X membe r wher e th e servic e supplie r i s situated fo r consultation s wit h a  view t o 
eliminating suc h practices . 

Other obligations  of  the framework text 
A detailed explanatio n o f the rule s governing th e extensio n o f MF N treatmen t 
and thos e applicabl e t o negotiation s o n liberalizatio n measure s i s given furthe r 
below. A t thi s poin t i t i s appropriat e t o not e th e remainin g importan t 
provisions o f th e framewor k tex t an d o f th e annexes . 

Conditional obligations  and  other  provisions 

As noted earlier , th e Agreement imposes , i n addition t o th e genera l obligation s 
described above, 24 certai n conditiona l obligation s tha t ai m a t ensurin g fulle r 
implementation o f th e commitment s assume d b y countries . I n relatio n t o 
sectors where specific commitments ar e undertaken, these include the followin g 
obligations: 

GATS, Articl e VI : 1 •  T o ensure tha t al l domestic regulations o f general applicatio n affectin g trad e 
in service s ar e administere d i n a  reasonable an d objectiv e way ; 

GATS, Articl e Vl:2 •  T o maintai n o r institut e tribunal s o r procedures providin g fo r th e revie w of 
administrative decision s affectin g trad e i n services ; 

GATS, Articl e Vl: 3 •  T o issu e t o foreig n supplier s th e authorizatio n require d fo r th e provisio n o f 
services within a  reasonable period ; 

GATS, Article s IX , XII •  No t t o appl y restriction s o n internationa l transfer s an d payments , excep t 

when th e countr y i s in seriou s balance-of-payment s difficulties . 

Other provisions 

Box 38 summarize s th e remainin g provisions . 

Annexes to the Agreement 

When th e Urugua y Roun d wa s bein g concluded , i t was though t tha t i t migh t 
not be possible to complete the negotiations o n trade liberalization i n a numbe r 
of sectors . I t wa s therefor e decide d t o complemen t th e framewor k tex t wit h 
annexes, which la y down additiona l rule s on sectora l specification s an d provid e 
guidelines fo r th e continuatio n o f negotiation s o n furthe r liberalization . I n 
pursuance of these guidelines, negotiations were held after th e conclusion o f the 
Round t o improv e commitment s relatin g t o th e movemen t o f natura l person s 
and i n suc h sector s a s financia l service s an d telecommunications . 

24 Th e obligations which th e rule s on monopolie s (GATS , Article VIII) an d o n increasin g th e 
participation o f developin g countrie s (GATS , Articl e IV ) la y dow n ca n b e considere d 
conditional obligations even though they are listed under Part II of GATS {General Obligations 
and Disciplines). 
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Box 38 
Other provisions  in  the  GATS  framework  text 

The remaining  provisions in the  framework text  can be broadly divided into  two 
groups. In  the  first group are the areas for which  the text provides that  negotiations 
should take place. In  the  second group are provisions granting exceptions to the general 
rules. 

PROVISIONS ON  FURTHER NEGOTIATIONS 
The framework text  provides  that  member  countries  should undertake  further 
negotiations to  develop rules  governing the  use  of subsidies and  the  application of 
safeguard measures to  trade in services. 

PROVISIONS PROVIDING  FOR  EXCEPTIONS 
Economic integration. The  Agreement permits countries to enter into arrangements 
for liberalizing  trade among a limited  number  of  countries,  provided  substantial 
service sectors are covered and the  other conditions prescribed are met. 
Balance-of-payments restrictions.  Member  countries  are permitted  to  impose 
restrictions on  transfer of payments, even  in sectors in  which  they have undertaken 
specific commitments, when  they are in balance-of-payments difficulties. 
Labour market  integration.  The  Agreement does not  prevent a member  country 
from entering  into an arrangement  with another  country for the  full integration  of 
their labour  markets  by  exempting  each  other's  citizens  from work  permit 
requirements. 
General and  security  exceptions.  As with  trade in goods, the  Agreement does not 
prevent countries  from taking  measures  which  they  consider  necessary for  the 
protection, inter alia,  of  public morals;  human, animal  and  plant  life;  or their 
essential security interests. 

Rules on liberalization of services 

GATS, Article XIX: 1 GATS stipulate s tha t negotiation s t o "achiev e a  progressivel y highe r leve l o f 
liberalization .. . shal l tak e plac e .. . on a  mutually advantageou s basis " and ai m 
"at securin g a n overal l balanc e o f right s an d obligations " amon g participatin g 
countries. 

GATS, Article IV; 
Article XI X 

GATS, Article XIX: 2 

GATS, Article XIX: 2 

Principles governing the participation of developing countries 

In th e determinatio n o f the natur e an d exten t o f the commitment s tha t ca n b e 
assumed b y countries , th e rule s provid e tha t du e accoun t shoul d b e take n of : 

• Nationa l objectives , an d 

• Th e leve l o f developmen t o f individua l countries , bot h overal l an d i n 
individual sectors . 

Toward thi s end , the y provid e tha t developin g countrie s participatin g i n th e 
negotiations shoul d b e accorde d "appropriat e flexibility"  t o enabl e the m i n 
assuming commitments : 

• T o ope n fewe r sectors . 

• T o liberaliz e fewe r transactions . 

• T o attac h suc h acces s conditions a s are necessary fo r th e attainmen t o f thei r 
development objectives . Thes e coul d includ e th e impositio n o n foreig n 
suppliers wishin g t o inves t i n th e servic e industr y o f condition s suc h a s th e 
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establishment o f a subsidiary (o r other types o f commercial presence ) i n th e 
country, settin g up a  joint venture, o r providing the loca l company acces s t o 
their technology , informatio n an d distributio n channels . 

GATS, Articl e IV: 3 Th e rules further requir e that i n negotiations, particular account shal l be taken of 
the "seriou s difficulty " o f leas t develope d countrie s i n acceptin g "negotiate d 
specific commitment s i n vie w o f thei r specia l economi c situatio n an d thei r 
development, trad e an d financia l needs. " 

In additio n t o thes e specia l provision s fo r developin g countries , th e principle s 
and rules governing trade in goods are also applicable, with som e modifications , 
to th e exchang e o f concession s i n th e trad e i n services . These include : 

• Th e most-favoured-natio n (MFN ) principle ; 

• Nationa l treatmen t principle ; an d 

• Rule s governin g th e bindin g o f negotiate d concessions . 

MFN treatment 

In trad e i n goods , th e MF N principl e require s a  countr y t o exten d an y 
"advantage, favou r o r privileges " i t grant s t o anothe r countr y (fo r instance , i n 
lowering tariff s o r i n applyin g th e rule s an d formalitie s fo r importatio n an d 
exportation) t o al l othe r membe r countries . Thi s obligatio n t o exten d MF N 
treatment i s unconditional . 

GATS als o impose s a n obligatio n o n countrie s t o appl y th e MF N principl e b y 
according t o othe r countries , i n respec t o f th e measure s covere d b y th e 
Agreement, "treatmen t n o les s favourabl e tha n tha t i t accord s t o lik e service s 
and servic e supplier s o f an y othe r country. " Th e obligatio n t o exten d suc h 
treatment applie s o n bot h de  jure and defacto  basis . GATS, however , recognize s 
that no t al l countries ma y be able to assume suc h a n obligatio n immediately . I t 
therefore provide s tha t a  country could , i f i t so wishes, maintain measure s tha t 
are inconsisten t wit h th e rul e fo r a  maximum transitio n perio d o f 1 0 years. 

Box 3 9 explain s th e reason s tha t hav e prompte d som e countrie s t o lis t 
exemptions. The exemption s ar e temporary an d th e nee d fo r maintainin g the m 
is to b e reviewe d periodicall y afte r fiv e years ; they ar e t o b e abolishe d afte r 1 0 
years (i.e . by I  Januar y 2005) . 

National treatment principle 

Closely related t o the MF N principl e i s the principle o f national treatment . Th e 
GATT nationa l treatmen t rul e prohibit s membe r countrie s fro m imposin g 
higher interna l taxe s on , o r applying mor e rigorou s domesti c regulation s to , a n 
imported produc t tha n thos e impose d o n a  simila r domesti c product , afte r th e 
imported produc t ha s entere d th e countr y o n paymen t o f tariff s an d othe r 
charges payabl e a t th e border . Th e rul e i s intended t o ensur e that , i n practice , 
the domesticall y produce d produc t doe s no t obtai n protectio n highe r than tha t 
resulting fro m th e lev y o f tariffs . 

Since countries do not impose tariffs o n import s of services, the imposition o f the 
national treatmen t principle , b y requirin g countrie s t o appl y thei r nationa l 
regulations equall y t o bot h domesti c an d foreig n suppliers , would hav e resulte d 
in the sudden los s by domestic service industries of their entire protection. I n th e 

GATS, Articl e XVI I event , th e GAT S rule s provid e tha t th e extensio n o f th e nationa l treatmen t 
principle b y countrie s woul d b e base d o n th e outcom e o f negotiation s durin g 
which they would indicat e the sector s or subsectors i n which, and th e condition s 
under which, they would be prepared to extend such treatment to foreign service s 
and suppliers . 

GATS, Article 11:1 ; Annex 
on Article I I Exemptions 

GATS, Article ll: 2 

GATS, Annex on Article II 
Exemptions 
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Box 39 
GATS: exceptions to the MFN rule 
One objective of countries in  making exceptions to  the MFN principle  is to maintain 
the preferential treatment  they  extend to some countries in  the  service sector  under 
regional cooperation or other arrangements. Thus  the Nordic countries have excluded 

from the  MFN obligation  measures  promoting Nordic cooperation. These  measures 
include guarantees and loans to Nordic investment projects and financial assistance to 
companies of Nordic  origin  for the  utilization  of  environmental  technology.  The 
European Union has, by making  an exception  to  the MFN rule,  ensured that the 
benefits of special arrangements which its  member States have with certain countries* 
would not  be  automatically  extended  to  nationals  of  other  countries.  The 
arrangements provide  for the  grant of  temporary  work permits to  these  countries' 
nationals on the basis of contracts between a  company in an EU State  and  service 
providers in these countries in service sectors such as construction, hotels and catering. 
Some countries with liberal import regimes have made exceptions to the MFN rule  in 
such sectors as  financial and  maritime  services.  Their  aim  is  to  maintain  their 
bargaining leverage when negotiating for liberalization  with  countries that have more 
restrictive regimes. In  the  financial sector, a  number of these countries have removed 
some of these exceptions in  the negotiation that  took  place after the conclusion of  the 
Uruguay Round. 
It is  important to note that WTO  member  countries were  required to  exercise their 
right to  obtain an  exemption  from the  MFN rule  before GATS  came  into force. 
However, in  the sectors on which negotiations continued after the Uruguay Round (e.g 
financial services  and telecommunications),  it  was  possible for countries  to  claim an 
exemption from the  MFN principle  during the period of negotiations. 

* In central,  eastern  and south-eastern Europe (including the Russian Federation, Ukraine  and Georgia) 
and in  the Mediterranean basin. 

Type and nature of commitments 

In th e trad e i n services , n o tariff s o r fisca l dutie s ar e applicabl e whe n servic e 
products o r supplier s ente r th e territor y o f anothe r country . Protectio n t o a 
domestic servic e industr y i s give n throug h domesti c regulations . A  countr y 
wishing t o liberaliz e has , therefore , t o decid e whic h measure s t o kee p i n plac e 
and whic h t o modif y o r remov e t o brin g the m i n conformit y wit h GAT S rules . 
The measure s o n which suc h decision s hav e t o b e mad e ar e those affectin g th e 
entry of a service product o r service supplier into its market, and those affectin g 
the post-establishmen t activit y o f servic e suppliers . The y ma y includ e th e 
following: 

• Thos e tha t restric t th e acces s o f foreig n servic e supplier s o r products , an d 

• Thos e that discriminate between domesti c and foreign supplier s or products. 

In regar d t o marke t acces s measure s whic h a  countr y enterin g int o negotiate d 
commitments doe s no t wan t t o remov e completely , i t coul d stipulat e tha t it s 
commitments ar e subjec t t o specified conditions . The form s suc h conditions ca n 
take are listed in Article XVI (see  box 40). No other conditions may be imposed . 

Likewise i t i s possibl e fo r a  country , whil e makin g commitment s t o exten d 
national treatment , t o stipulat e tha t i t wil l continu e t o maintai n certai n 
practices tha t discriminat e betwee n foreig n an d domesti c servic e supplier s o r 
service product s (e.g . highe r rate s o f taxe s o n premium s collecte d b y foreig n 
insurance companies) . 
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Box 40 
Type of  conditions  that  countries  may  impose  when  assuming  market 
access commitments 
(General Agreement on Trade in Services, Article XVI) 
• Limitations  on  the  number of service suppliers  (e.g. foreign banks or insurance 

companies may establish only  a specified number of branches or subsidiaries); 
• Limitations  on the total value of service transactions or assets (e.g.  only  10% of 

the reinsurance value may be placed with foreign companies); 
• Limitations  on  the  total  number  of service operations  or  the  total  quantity  of 

service output; 
• Limitations  on  the total number of natural persons that  may  be employed in  a 

particular sector or that a  service supplier may employ  (e.g. the  majority of the 
board of directors must  be citizens of the country); 

• Measures  which require specific types of legal entity through which a service can be 
supplied (e.g.  in  the  banking  or  insurance  business,  subsidiaries  must  be 
incorporated); 

• Limitations  on  foreign equity participation (e.g. maximum equity  participation 
limited to 49%). 

Nature of the obligations which commitments impose 

The commitment s assume d b y a  country ar e recorde d i n it s GAT S schedul e o f 
commitments. Eac h schedul e i s divided int o two parts : horizontal an d sectoral . 
Horizontal commitment s appl y acros s th e boar d t o al l servic e sectors ; sectora l 
commitments ar e applicabl e t o a  specified servic e secto r o r subsector . 

Entries i n the schedul e sho w the exten t o f the commitment s whic h th e countr y 
has agree d t o give . Thes e ar e liste d separatel y fo r eac h o f th e fou r mode s i n 
which th e internationa l servic e trad e take s place . Th e natur e o f th e 
commitments tha t ca n b e assume d unde r eac h mod e ar e show n i n bo x 41. 

Box 41 
Nature of  the  commitments  that  can  he  assumed  under  each  of  the 
four modes  of  the  international  trade  in  services 
• Full  commitment. "None" or "No limitations",  which  implies that the  country 

does not  seek in  any way  to  limit market  access or  national treatment  through 
measures inconsistent  with Articles XVI or  XVII. 

• Commitment  with  limitations.  The  country  describes  in  detail  the  measures 
maintained which  are inconsistent with  the  rules on market access or  national 
treatment, and commits itself  to take no other inconsistent measures. 

• No  commitment.  "Unbound" indicates that the country remains free to maintain 
or introduce  measures inconsistent with the  rules  governing market access  or 
national treatment. 

• No  commitments  technically  feasible. The country indicates that  in  the sector in 
question, a  particular mode of supply cannot be used (e.g. cross-border  supply of 
hairdressing services). 
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Liberalization commitments under GATS 

The section s tha t follo w describe i n general the liberalization commitment s tha t 
have bee n mad e durin g an d afte r th e Urugua y Roun d i n th e service s sector . As 
has been sai d earlier , GAT S provides fo r a  continuous proces s o f negotiations i n 
W T O fo r th e liberalizatio n o f th e trad e i n services . I n accordanc e wit h thes e 
provisions, negotiation s fo r improvin g th e liberalizatio n commitment s assume d 
in th e Urugua y Roun d hav e been hel d i n certai n sector s an d areas . 

Schedules of commitments 

The liberalizatio n commitment s assume d b y countrie s ar e liste d i n eac h 
country's schedul e o f commitments . Th e exten t an d condition s t o whic h an d 
under which the basic principles of GATS (marke t access, national treatment an d 
MFN treatment ) appl y t o individua l servic e sector s i n an y countr y ca n b e 
assessed only by referring to that country' s schedule , the character of the existin g 
regulatory regim e an d th e natur e o f th e limitations , i f any , t o whic h th e 
commitments ar e subject . 

The schedule s ar e comple x a s the y cove r 1 2 sector s an d 15 5 subsectors . Fo r 
each subsector , the commitments ar e further liste d according to the four mode s 
in which th e servic e trad e take s place . 

As state d earlier , commitment s unde r eac h mod e ma y b e eithe r horizonta l 
(covering th e entir e rang e o f services ) o r specifi c t o th e secto r o r activit y i n 
question. 

Box 4 2 present s a n exampl e o f a  schedul e o f horizonta l an d specifi c 
commitments. Wher e n o limitation s ar e indicated agains t an y mod e o f suppl y 
(i.e. th e entr y 'None ' i n th e schedule) , th e countr y enter s int o a  bindin g 
commitment no t t o tak e an y new measures t o restric t entr y int o the marke t o r 
the operatio n o f th e service . Wher e limitation s hav e bee n indicate d agains t a 
particular mod e o f supply (suc h a s when incorporatio n o f a  company i s made a 
condition fo r carryin g ou t a  servic e activity) , th e countr y i s oblige d no t t o 
impose an y othe r limitation s tha t woul d furthe r restric t th e entr y o f foreig n 
suppliers. Where , however , th e entr y 'Unbound ' appear s unde r eithe r 
horizontal o r specifi c commitments , th e countr y indicate s tha t a t leas t a t tha t 
stage i t maintain s it s freedo m t o modif y it s regulation s an d possibl y t o chang e 
the condition s o f entr y fo r foreig n suppliers . 

Horizontal commitment s 

Almost al l limitations unde r horizonta l commitment s assume d i n negotiation s 
apply t o service s fo r whic h a  commercia l presenc e i n th e importin g countr y i s 
necessary, an d t o th e movemen t o f natura l persons . 

Broadly speaking , develope d countrie s hav e no t specifie d man y horizonta l 
limitations o n the establishmen t o f a commercial presenc e by foreign suppliers . 
The creatio n o f a  subsidiary company o r a branch b y a  foreign supplie r to carr y 
out a  service activity or to make an investmen t i n the domesti c servic e industr y 
will therefor e continu e t o b e permitte d unde r thei r existin g legislation . These , 
as a  rule , provide fo r th e gran t o f authorizatio n o n libera l terms . 

However, i n the majorit y o f the Uruguay Roun d schedules , horizontal commit -
ments relatin g t o th e movemen t o f natura l person s were largel y limited to : 

• Intra-compan y transfer s coverin g essentia l personnel , i.e . manager s an d 
technical staf f linke d wit h commercia l presenc e i n th e hos t country , an d 

• Busines s visitor s wh o ar e short-ter m visitor s no t gainfull y employe d i n th e 
host country . 
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Box 42 

Format and  example  of a schedule of horizontal and  specific 
commitments 

Commitments 

Horizontal 
commitments 
(i.e. across all 
sectors) 

Specific 
commitment: 

Architectural 
services 

Mode of supply 

Cross-border 
supply 

Consumption 
abroad 

Commercial 
presence (FDI** ) 

Temporary 
entry o f natura l 
persons 

Cross-border 
supply 

Consumption 
abroad 

Commercial 
presence (FDI**) 

Temporary entr y 
of natura l persons 

Conditions and limitations on 

market access 

None 

None 

Maximum foreign equity stake 
is 49%. 

Unbound except for the 
following: intracorporat e 
transfers of executives and 
senior managers; specialist 
personnel for stays of up to one 
year; specialist personne l 
subject to economic needs test 
for stays longer than one year; 
service sellers (sales people) for 
stays of up to three months. 

Commercial presence required. 

None 

25% of senior management 
should be nationals. 

Unbound, except as indicated 
under horizontal commitments . 

Conditions and 

qualifications on national 

treatment 

None, other than tax 
measures that resul t in 
difference in treatment o f 
R & D * services . 

Unbound for subsidies, tax 
incentives, and tax 
credits. 

Unbound for subsidies. 
Under Law x, approval is 
required for equity stakes 
over 25% and for new 
investment exceeding y 
million. 

Unbound, except for 
categories of natura l 
persons referred to in the 
market access column. 

Unbound 

None 

Unbound 

Unbound, except as 
indicated under horizonta l 
commitments. 

* R & D : Researc h and development * * Foreig n direct investmen t 

One o f th e ke y demand s o f developin g countrie s wa s tha t membe r countrie s 
should assum e fir m an d legall y bindin g commitment s t o permi t independen t 
professionals t o work abroa d withou t bein g required t o establis h a  company o r 
other for m o f commercia l presence . I n th e Urugua y Roun d negotiation s thes e 
demands wer e me t i n onl y a  very fe w instances . As a  resul t o f furthe r negotia -
tions hel d afte r th e conclusio n o f the Round , si x members hav e improve d thei r 
commitments. The Europea n Unio n an d it s member State s hav e guaranteed t o 
varying degree s opportunitie s fo r foreig n professional s withou t commercia l 
presence t o perfor m temporar y assignment s i n 1 4 Membe r State s (excludin g 
Portugal). The additiona l commitment s o f Switzerlan d an d Norwa y ar e simila r 
in nature bu t limite d i n scope. Canada ha s added a  number o f professions t o it s 
Uruguay Roun d commitment s o n th e entr y an d temporar y sta y o f foreign , 
contract-based professionals . Australi a ha s introduce d som e flexibility  t o it s 
existing offe r o n busines s visitors . Indi a ha s improve d som e o f it s earlie r 
commitments. 



Chapter 17 - General  Agreement on Trade  in Services 203 

A numbe r o f developin g countrie s hav e prescribe d condition s whic h requir e 
foreign supplier s t o establis h join t venture s wit h domesti c servic e industries . 
These condition s furthe r limi t i n som e case s th e shar e i n equit y whic h foreig n 
suppliers ca n hold . Som e o f thes e countrie s hav e take n advantag e o f th e 
provisions o f the Agreement on increasing participation o f developing countrie s 
and hav e specifie d tha t approva l o f proposal s t o establis h a  commercia l 
presence wil l b e granted o n th e basi s o f suc h factor s a s economic nee d an d th e 
readiness o f the foreig n supplie r t o bring in the mos t up-to-dat e technolog y (see 
box 43 fo r details) . 

Box 43 
Nature of  limitations  imposed  by  developing  countries  in  their 
horizontal commitments  permitting  the  establishment  of  a 
commercial presence 

A number  of  developing  countries  have taken  advantage  of  the  provisions  for 
increasing the participation of developing countries and have specified that permission 
to establish a commercial presence will be granted on the basis of economic need criteria 
to strengthen domestic service capacities. The conditions imposed for the  attainment of 
this objective include the following: 
• The  establishment of commercial presence will  be allowed on the basis of a joint 

venture; 
• The  foreign supplier will be permitted to have less than  a majority  share in the 

equity of such a joint venture; 
• A  specific  number of board members must be nationals of the country; 
• The  foreign service supplier should use appropriate and advanced technology and 

managerial experience; 
• It  should  train and pass on the benefit of technology to  local employees; 
• It  should  employ, wherever  possible, domestic  subcontractors; 
• It  must  furnish  accurate  and prompt  reports  on its  operations,  including 

technological, accounting,  economic  and administrative data. 

Sectoral commitment s 

Commitments undertake n b y countries i n their sectora l schedule s complemen t 
their horizonta l commitments . Whil e develope d countrie s hav e include d i n 
their schedule s al l service sectors , developing countrie s hav e exercised a  certai n 
degree o f flexibility  an d hav e covere d a  limite d numbe r o f sectors , takin g int o 
account suc h factor s a s the stag e o f thei r development . 

The typ e o f limitatio n specifie d i n th e sectora l schedule s relate s t o th e 
characteristics o f th e servic e activit y an d th e mode s i n whic h servic e 
transactions primarily take place. The paragraphs tha t follo w explain the natur e 
and conten t o f the commitments undertake n an d the limitations impose d i n six 
sectors i n negotiation s durin g an d afte r th e Urugua y Round : 

• Financia l services ; 

• Telecommunication s services ; 

• Professiona l services ; 

• Constructio n an d relate d engineerin g services ; 

• Health-relate d an d socia l services ; an d 

• Managemen t consultanc y services . 
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These sector s hav e bee n drawn , fo r th e purpos e o f thi s Guide , fro m amon g th e 
sectors i n whic h developin g countrie s ar e considere d t o hav e a  potentia l fo r 
developing a n expor t trad e o r fo r benefitin g fro m impor t liberalization . 

Financial services 
Financial service s fal l int o two broad categories : insurance an d banking , both o f 
which cove r a  rang e o f activities . Insuranc e include s bot h lif e an d non-lif e 
insurance, reinsurance , insuranc e intermediation , an d auxiliar y insuranc e 
services. Bankin g comprise s al l th e traditiona l service s suc h a s acceptanc e o f 
deposits, lending of al l types, and paymen t an d mone y transmissio n services . I t 
also cover s tradin g i n foreig n exchange , derivatives , securitie s underwriting , 
money brokering , asse t management , settlemen t an d clearin g services , 
provision an d transfe r o f financia l information , an d advisor y an d othe r 
auxiliary financia l services . 

Negotiations i n thi s secto r continue d afte r th e completio n o f th e Urugua y 
Round a s i t wa s considere d tha t th e progres s achieve d i n th e Roun d wa s fa r 
from satisfactory . Th e renewe d negotiation s wer e hel d i n tw o stage s an d wer e 
completed i n Decembe r 1997 . 

In thi s secto r mos t countrie s ha d mad e sinc e th e mid-1980 s considerabl e 
progress i n removin g barrier s to , o r restriction s on , th e establishmen t o f 
branches o r othe r type s o f commercia l presenc e b y foreig n institution s o r thei r 
business operations . Develope d countrie s ha d take n suc h liberalizatio n 
measures unde r agreement s reache d unde r th e auspice s o f the Organisatio n fo r 
Economic Co-operatio n an d Developmen t (OECD) . A  larg e numbe r o f 
developing countries , whic h ha d bee n followin g highl y protectionis t policies , 
had als o unilaterall y begu n th e proces s o f liberalizatio n throug h th e gradua l 
removal o f prohibition s o r sever e restriction s o n th e type s o f busines s whic h 
foreign bank s coul d operate . 

The pos t Urugua y Roun d negotiation s hav e resulte d i n furthe r improvement s 
in th e liberalizatio n measure s take n earlie r i n th e insuranc e an d bankin g 
subsectors an d consolidatio n int o bindin g commitment s o f thos e alread y 
undertaken. Thes e commitment s relat e t o th e commercia l presenc e o f foreig n 
service supplier s (branches , subsidiaries , agencies , representativ e offices ) an d 
eliminate o r rela x limitation s on : 

• Foreig n ownershi p o f loca l financia l institutions ; 

• Th e juridica l for m o f commercia l presence ; an d 

• Expansio n o f existin g operations . 

A numbe r o f developin g countrie s hav e ensure d tha t thei r domesti c insuranc e 
and bankin g industrie s ar e expose d t o foreig n competitio n graduall y b y 
imposing limitation s o n foreig n equit y participatio n (no t t o excee d 49% ) an d 
on th e numbe r o f foreig n servic e supplier s (th e numbe r o f branche s t o b e 
established shal l no t excee d 1 5 during th e specifie d period) . 

It i s important t o not e i n thi s contex t tha t GAT S recognize s tha t government s 
find i t necessary to exercise considerable regulator y control over the activities of 

GATS, Annex o n Financia l banks , insuranc e companie s an d othe r financia l institutions . It s Anne x o n 
Services, §20 Financia l Service s therefor e provide s tha t th e liberalizatio n commitment s 

undertaken shoul d no t preven t the m fro m takin g "measure s fo r prudentia l 
reasons, including the protectio n o f investors , depositors , policyholders .. . or t o 
ensure th e integrit y an d stabilit y o f the financia l system. " Although th e Anne x 
does no t giv e detail s a s t o wha t constitute s prudentia l measures , licensin g 
requirements intende d t o ensur e busines s competenc e an d financia l integrity , 
minimum capita l requirement s an d regula r accountin g requirement s woul d 
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ordinarily b e considered prudentia l measures . Suc h measure s d o no t hav e to b e 
non-discriminatory, bu t the y ca n b e applie d o n a  discriminator y basi s i f 
warranted b y circumstances . 

Telecommunications 
Telecommunications pla y a  dua l rol e i n th e economie s o f countries : the y 
provide th e communicatio n infrastructure , an d the y ac t a s a  channel fo r trade . 
In th e past , becaus e o f it s importanc e t o infrastructura l developmen t an d it s 
strategic an d politica l significanc e t o a  numbe r o f countries , th e industr y wa s 
developed a s a  Stat e monopoly . However , th e revolutionar y technologica l 
changes i n communication s an d informatio n technolog y hav e mad e th e abilit y 
of business enterprises t o offer thei r goods and servic e products i n internationa l 
markets a t competitiv e price s dependen t o n th e availabilit y o f up-to-dat e an d 
cheaper communicatio n services . Th e recognitio n tha t a  well-develope d 
technology secto r wil l improv e competitivenes s graduall y le d t o th e 
privatization o f Stat e monopolie s an d th e remova l o f restriction s o n th e entr y 
of foreig n supplier s an d thei r products . 

Telecommunications service s ca n b e broadly divide d int o tw o categories : basi c 
telecommunications an d value-adde d services . 

Basic telecommunication s service s cove r "an y telecommunicatio n transpor t 
service". The y includ e voic e telephony , dat a transmission , telex , telegraph , 
facsimile, privat e lease d circui t service s (i.e . th e sal e o r leas e o f transmissio n 
capacity), an d networ k service s (i.e . telecommunication s infrastructur e whic h 
permits telecommunicatio n betwee n an d amon g define d networ k terminatio n 
points). 

Value-added service s ar e thos e service s throug h whic h supplier s 'ad d value ' t o 
the customer's informatio n b y enhancing its form o r content or by providing fo r 
its storage and retrieval . They include : electronic mail ; voice mail ; on-line infor -
mation an d databas e retrieval ; electroni c dat a interchange ; enhanced/value -
added facsimil e services , includin g stor e an d forward , stor e an d retrieval ; cod e 
and protoco l conversion ; an d on-lin e informatio n and/o r dat a processin g 
(including transactio n processing) . 

Negotiations i n thi s secto r continue d afte r th e Urugua y Roun d becaus e o f th e 
very limite d progres s mad e i n th e Roun d i n liberalizin g trad e i n basi c 
telecommunications. Th e renewe d negotiation s wer e complete d i n Februar y 
1997. The y aime d primaril y a t liberalizin g trad e i n basi c telecommunications , 
even thoug h a  fe w countrie s improve d th e commitment s the y mad e i n th e 
Uruguay Roun d o n value-adde d services . 

The commitment s mad e cove r th e entir e rang e o f basi c telecommunication s 
services. O n voic e telephon e services , countrie s committe d themselve s t o 
allowing competitio n fro m foreig n supplier s i n providin g loca l services , 
domestic lon g distanc e services , an d internationa l services . About 40 % o f th e 
governments makin g offer s o n publi c voic e telephon e service s have , however , 
indicated tha t thes e offer s woul d b e implemente d b y the dat e specifie d i n thei r 
schedules. Other servic e areas i n which commitment s wer e made to allow som e 
degree o f foreig n competitio n includ e cellular/mobil e telephon e operations , 
leased circui t service s (suc h a s mobil e dat a an d paging ) an d mobil e satellit e 
services. 

An importan t aspec t o f the negotiation s o n th e telecommunication s secto r was 
the recognition , give n th e structure s o f th e industry , tha t eve n afte r 
privatization an d liberalization , th e monopolisti c contro l whic h privat e firm s 
providing basi c telecommunication facilitie s woul d b e abl e t o exercis e ma y no t 
always lea d t o efficienc y an d lowe r cost s t o th e user s o f th e services . 
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It was therefore necessar y for countries taking liberalizing measures to establis h 
regulatory framework s t o ensur e tha t user s ar e abl e t o acces s basi c 
telecommunication facilitie s o n fai r terms . This recognitio n ha s resulte d i n th e 
adoption o f a  'referenc e paper ' whic h lay s dow n th e principle s an d rule s t o b e 
followed t o guarante e tha t existin g firm s d o no t adop t anti-competitio n 
practices t o preven t th e entr y o f ne w firms , an d charg e user s an d consumer s 
higher price s tha n ar e justifie d b y costs . These principle s an d rule s appl y to : 

• Th e establishmen t o f independen t regulator y authorities ; 

• Th e adoptio n o f competitiv e safeguards ; 

• Measure s t o ensur e interconnection ; 

• Transparen t an d non-discriminator y licensin g practices ; 

• Universa l servic e obligations . 

Professional services:  accountancy services 
Professional service s cove r a  wide rang e o f service s suc h a s legal , architectural , 
engineering, medica l an d accountanc y services . Th e pos t Urugua y Roun d 
negotiations i n thi s secto r focuse d mainl y o n accountanc y services . 

Accountancy i s importan t t o th e productio n o f bot h physica l good s an d 
services. Th e rang e o f activitie s undertake n b y accountanc y firm s i s wide an d 
expanding. Thi s i s du e t o th e fac t tha t th e skill s develope d b y accountanc y 
professionals i n orde r t o produce , process , analys e an d audi t financia l 
information ca n b e use d fo r othe r purposes . A s a  result , i n additio n t o thei r 
traditional rol e i n implementin g an d enforcin g prudentia l requirement s an d 
financial regulator y measures , thes e firm s ar e increasingl y providin g taxatio n 
and investmen t services , merger audits, and management consultanc y services . 

Demand fo r accountanc y service s flows  fro m bot h mandator y requirement s 
under nationa l compan y law s an d client s seekin g advic e o n variou s issues . 
Although individual s ar e als o consumer s o f accountanc y services , muc h o f th e 
services ar e provide d t o enterprises . 

Professional services , including accountancy , ar e regulated i n differen t way s b y 
different countrie s (an d sometime s eve n withi n countries) . Th e regulation s 
cover bot h th e servic e provide r an d th e servic e itself . Difference s amon g 
countries i n regulator y measure s o n professiona l qualifications , technica l 
standards an d licensing , coul d mak e i t difficul t fo r professional s fro m on e 
country t o suppl y thei r service s t o anothe r country . Thes e consideration s 
resulted i n a  Ministeria l Decisio n o n Professiona l Service s (adopte d b y th e 
WTO Counci l fo r Trade i n Service s i n March 1995 ) fo r th e commencemen t o f 
work o n th e elaboratio n o f discipline s fo r th e trad e i n professiona l services . 
Such discipline s woul d supplemen t th e specifi c commitment s assume d b y 
countries i n th e Urugua y Roun d an d ensur e tha t th e regulator y measure s 
adopted b y countrie s d o no t constitut e unnecessar y barrier s t o th e suppl y o f 
professional services . 

The work resulted i n the adoption i n 199 8 of Disciplines on Domestic Regulation in 
the Accountancy Sector  b y th e Counci l fo r Trad e i n Services . Th e discipline s 
include rule s i n th e followin g areas : 

• Transparency.  Member s shoul d mak e available , eithe r directl y o r throug h 
enquiry and contac t point s establishe d b y them, the name s an d addresse s o f 
competent authoritie s responsibl e fo r formulatin g accountar y regulation s 
and fo r th e licensin g o f professional s o r firms . 

• Licensing  requirements  and  procedures.  "Licensin g requirement s (i.e . th e 
substantive requirements , othe r tha n qualificatio n requirements , t o b e 
satisfied i n orde r t o obtai n o r rene w a n authorizatio n t o practice) " an d 
"Licensing procedures (i.e . the procedure s t o be followed fo r the submissio n 
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and processin g o f a n applicatio n fo r authorizatio n t o practise) " "shal l b e 
pre-established, publicl y availabl e an d objective. " Further , "licensin g 
procedures shal l no t i n themselve s constitut e a  restriction o n th e suppl y o f 
the service. " 

• Qualification  requirements.  Member s shoul d ensur e tha t it s competen t 
authorities take account o f qualifications acquire d i n the territory of anothe r 
Member, o n th e basi s o f equivalenc y o f education , experienc e and/o r 
examination requirements . 

• Technical  standards. "Member s shal l ensure that measure s relating to technica l 
standards ar e prepared , adopte d an d applie d onl y t o fulfi l legitimat e 
objectives." 

The Disciplines  are bindin g o n Member s whic h hav e given commitment s i n th e 
accountancy secto r bu t wil l no t hav e immediat e lega l effect . W T O Member s 
will continu e thei r work o n domesti c regulatio n i n th e contex t o f th e Workin g 
Party o n Professiona l Service s (WPPS) . WPP S aim s t o develo p genera l 
disciplines fo r professiona l service s whil e retainin g th e possibilit y t o develo p 
additional sectora l disciplines . 

Before th e en d o f th e forthcomin g roun d o f servic e negotiations , whic h 
commence i n Januar y 2000 , al l th e discipline s develope d b y WPP S ar e t o b e 
integrated int o GAT S an d wil l the n becom e legall y binding. Th e Disciplines  on 
the accountancy secto r includes a  "stand-still provision" , effective immediately , 
under which al l W TO Members , includin g those without GAT S commitment s 
in th e accountanc y sector , agree , t o th e fulles t exten t consisten t wit h thei r 
existing legislation , no t t o tak e measure s which would b e inconsisten t wit h th e 
accountancy disciplines . 

Construction and  related  engineering  services 
This secto r covers : 

• Genera l constructio n wor k fo r buildings ; 

• Genera l constructio n wor k fo r civi l engineering ; 

• Installatio n an d assembl y work ; an d 

• Buildin g completio n an d othe r work . 

The nationa l schedule s o f 4 8 countrie s contai n commitment s i n thi s sector . 

Trade i n th e secto r doe s no t tak e plac e throug h cross-borde r movement s o r 
through th e movemen t o f consumer s t o place s abroad . However , supplier s o f 
construction engineerin g service s ar e require d t o establis h a n offic e i n th e 
country wher e th e service s ar e t o b e provided . Th e competitivenes s o f mos t 
construction engineerin g companie s i n developin g countrie s i n regar d t o wor k 
in outside countrie s i s greatly dependen t o n ho w far th e latte r countrie s permi t 
technicians lik e masons an d plumber s an d othe r workers t o sta y fo r temporar y 
periods. 

As regard s th e righ t t o establis h a  commercia l presenc e i n orde r t o engag e i n 
construction engineerin g activities , al l developed countrie s an d a  large numbe r 
of developin g countrie s hav e indicate d i n thei r schedule s tha t the y impos e n o 
limitations. I n othe r words , the y wil l appl y t o foreig n companie s th e rule s 
applicable t o domesti c supplier s o n th e establishmen t o f companie s fo r th e 
conduct o f such activities . A few developing countries have , however, indicate d 
that foreig n supplier s wishin g t o engag e i n th e constructio n busines s mus t se t 
up a  join t venture wit h domesti c companie s providin g suc h services . 

The countrie s whic h requir e foreig n supplier s t o establis h join t venture s o r 
some othe r typ e o f operatio n involvin g domesti c supplier s includ e India , 
Malaysia, Morocco , Pakistan , Thailan d an d Turkey . 
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As regard s th e movement o f natura l persons , al l countries hav e specifie d tha t 
this mod e o f providing servic e i s unbound. I n other words , the countries hav e 
not undertake n an y commitment t o allo w person s belo w manageria l leve l t o 
enter th e countr y t o wor k o n th e basi s o f temporar y contract s i n th e 
construction industry . 

Health-related and social services 
Only a  limite d numbe r o f countrie s hav e mad e commitment s i n thi s sector . 
This is partly due to the fact that , in many countries , such services are provided 
not b y the privat e secto r bu t b y governmen t o r publi c hospitals . Th e secto r 
covers the following : 

• Hospita l services , 

• Othe r huma n healt h services , and 

• Socia l services . 

As regard s th e righ t o f foreigner s t o establis h hospitals , bot h th e Europea n 
Union an d the United State s hav e indicate d tha t suc h request s wil l be subjec t 
to need-base d quantitativ e limit s takin g int o accoun t suc h factor s a s th e 
number o f beds i n relation t o the population o f each region . Som e developin g 
countries hav e specifie d tha t th e establishmen t o f hospital s wit h foreig n 
participation wil l b e possibl e onl y o n th e basi s o f join t venture s wit h loca l 
participation. 

Most countrie s have , however , specifie d tha t th e movement o f natural person s 
to provid e suc h service s i s unbound . Thi s mean s tha t the y wil l continu e t o 
apply their existin g regulations , which do not generally recognize a s equivalen t 
degrees an d othe r professiona l qualification s obtaine d i n othe r countrie s an d 
thus do not permit foreigners holdin g such qualifications t o work in hospitals as 
doctors, nurse s o r midwives, or to provide othe r healt h o r social services . 

Management consultancy services 
Management consultanc y service s cove r a  wid e rang e o f activitie s suc h a s 
general, financial , production , marketin g an d huma n resourc e consultanc y 
services. 

It i s possible t o provid e suc h service s acros s border s throug h communication s 
facilities. However , fo r mor e effectiv e servicing , a  commercia l presenc e i n the 
country where the service is to be provided i s essential. Of the 45 countries tha t 
have include d managemen t consultanc y service s i n thei r schedules , a  larg e 
majority hav e boun d th e suppl y o f suc h service s withou t limitin g i t o n a 
cross-border basis or requiring the establishment of a commercial presence. A few 
developing countrie s have , however , no t boun d th e suppl y o f servic e o n a 
cross-border basis and have indicated that the establishment of a branch or offic e 
will be possible onl y on the basis o f joint ventures wit h loca l consultanc y firms . 
None o f these countrie s hav e agree d t o bind th e supply o f services throug h the 
movement o f natura l persons . Thi s mean s tha t th e existin g regulation s whic h 
prohibit foreig n supplier s fro m providin g suc h service s unles s the y hav e 
established a  commercial presenc e in the country will continue t o apply . 

Business implications 

Assessment of benefits 

In the Uruguay Roun d an d the negotiations hel d afte r it , countries hav e take n 
the firs t step s toward s liberalizin g th e internationa l trad e i n services . Unlik e 
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trade i n goods, i t i s however no t possibl e t o quantif y th e potentia l trad e effect s 
of liberalizatio n i n th e secto r fo r tw o reasons . Ther e i s nothin g equivalen t t o 
customs dutie s i n th e servic e sector . As protection i s granted throug h domesti c 
regulations whic h discriminat e agains t foreig n suppliers , th e effec t o f suc h 
measures o r thei r remova l canno t easil y be quantified . 

It i s howeve r generall y believe d that , b y an d large , mos t countrie s hav e i n th e 
negotiations trie d t o consolidat e thei r earlie r liberalizatio n measure s b y 
undertaking commitment s no t t o withdra w o r modif y them . Th e immediat e 
advantage t o exportin g servic e enterprise s flows  mainl y fro m th e securit y o f 
access t o foreig n market s thes e commitment s provide . 

Benefits for service  industries in  developing countries 
For servic e industrie s i n developin g countries , th e mai n advantag e o f th e 
liberalization measure s taken b y these countries - whethe r unilaterall y or in th e 
context o f the Urugua y Roun d -  ar e expecte d t o flow  fro m th e efficienc y gain s 
from increase d competitio n i n thei r domesti c markets . Th e entr y o f foreig n 
service provider s i n servic e sector s lik e telecommunications , bankin g an d 
insurance wil l forc e domesti c industrie s i n countrie s wher e the y wer e highl y 
protected t o improv e thei r competitiv e positio n b y adoptin g mor e efficien t 
methods o f providin g services . The resultin g bette r performanc e o f th e servic e 
industry wil l benefi t no t onl y th e genera l publi c bu t als o manufacturin g 
enterprises i n thei r expor t trade . Th e abilit y o f suc h enterprise s t o compet e i n 
foreign market s depend s heavil y o n ho w efficientl y communications , bankin g 
and insuranc e service s ar e availabl e t o them . 

New opportunities  for  collaboration  with  foreign suppliers 
The commitment s assume d b y government s als o provid e servic e industrie s i n 
developing countrie s a  ne w opportunit y t o collaborat e wit h foreig n servic e 
industries an d t o benefi t fro m thei r technology . I n negotiatin g collaborativ e 
arrangements, th e industr y ca n us e a s bargainin g leverag e th e limitation s 
imposed b y thei r government s i n thei r schedule s o f commitments . These , inter 
alia, specif y tha t approva l wil l be granted onl y i f foreign servic e supplier s agre e 
to brin g i n th e mos t up-to-dat e technologie s an d t o trai n loca l employee s i n 
their use . 

Benefits of  contact points 
One o f th e majo r handicap s whic h servic e industrie s i n developin g countrie s 
suffer whe n enterin g into collaborativ e arrangement s i s their lac k of knowledg e 
of th e commercia l an d technica l aspect s o f th e service s an d technologie s the y 
want t o obtain . GAT S therefor e provide s fo r th e establishmen t b y develope d 
countries o f contac t point s fro m whic h suc h informatio n ca n b e obtaine d b y 
interested servic e industrie s i n developin g countries . 

New export opportunities 

On th e expor t side , developin g countrie s ar e generall y considere d t o hav e a 
comparative advantag e i n servic e sector s tha t ar e eithe r labou r intensiv e o r 
require highl y skille d technica l personnel . The sector s o r subsectors i n which i t 
may b e possibl e fo r thes e countrie s t o develo p trade , takin g int o accoun t th e 
above tw o factors , ar e liste d below : 

• Busines s services , includin g managemen t consultanc y services , compute r 
services, professiona l services , renta l services ; 

• Constructio n an d engineering ; 

• Educationa l services ; 
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• Environmenta l services ; 

• Healt h services ; 

• Touris m an d trave l services ; an d 

• Recreational , cultura l an d sportin g services ; 

Already som e developin g countrie s hav e becom e importer s o r exporter s o f 
services tha t ca n b e provide d throug h th e movemen t o f technicall y qualifie d 
natural persons . Thes e service s includ e compute r softwar e an d healt h service s 
(nursing). 

The link of commitments with  domestic  legislation 
The descriptio n earlie r i n thi s chapte r o f commitment s i n severa l sector s 
provides a  broa d ide a o f th e natur e an d conten t o f th e commitment s tha t 
countries have assumed i n regard to services . However, the commitments relat e 
only t o certai n aspect s o f domesti c regulations . I n orde r t o asses s thei r 
beneficial impact , i t is necessary to examine them agains t the ful l background o f 
the domesti c regulation s an d rule s applicabl e t o th e servic e secto r i n th e 
countries makin g th e commitments . I n som e cases , th e commitmen t ma y 
simply reaffir m o r bin d a n existin g practice , fo r instance , o f giving approva l t o 
the establishmen t o f a  branch o r a  subsidiar y company . I n othe r cases , i t ma y 
amount t o acceptin g a  new obligation . 

For servic e supplier s intereste d i n developin g trade , the informatio n containe d 
in the nationa l schedule s will therefore b e of practical value only i f they have al l 
the relevan t informatio n o n th e domesti c legislation , rules , regulation s an d 
practices formin g th e backdro p t o suc h commitments . T o assis t servic e an d 
other industrie s i n obtainin g suc h information , GAT S require s membe r 
countries t o establish enquir y points . These shoul d provid e informatio n o n th e 
laws an d regulation s applicabl e t o th e servic e sector . 

Increased opportunities for natural  persons  to  provide services 
In som e sectors , th e competitiv e advantag e o f a  numbe r o f developin g 
countries, particularl y th e mor e advance d amon g them , arise s fro m th e 
existence o f a  vas t poo l o f technicall y qualifie d people . Man y skills-intensiv e 
services ar e provide d throug h th e temporar y movemen t o f natura l person s t o 
the countries where the service is provided. The horizontal commitment s whic h 
countries have assumed i n recently concluded negotiation s o n the movement o f 
natural person s wil l no w provid e ne w opportunitie s fo r technicall y an d 
professionally qualifie d person s t o provid e suc h services , withou t havin g t o 
establish a n offic e o r othe r for m o f commercia l presence . 

Importance of  adopting a  juridical personality 
It i s importan t t o not e that , i n thei r horizonta l an d sectora l commitments , a 
number o f countrie s hav e indicate d th e condition s the y currentl y appl y whe n 
permitting thei r companie s t o emplo y fo r temporar y period s th e service s o f 
foreign technician s an d specialists . Whil e thes e commitment s ope n u p onl y 
limited opportunities , knowledg e o f th e condition s impose d shoul d enabl e 
foreign companie s t o tak e ful l advantag e o f them . Th e commitment s ofte n 
indicate that approva l will be granted i f the local company enters into a contract 
with a  legally constituted foreig n busines s enterpris e t o obtain th e service s o f a 
specialist. I t will therefore b e desirabl e fo r person s intereste d i n providing suc h 
services to organize themselves into a company or partnership rathe r than to ac t 
as individual s o r loosel y forme d groups . 
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Opportunities for  the  expansion of trade among  developing countries 
Lastly, the commitments assume d b y developing countries have opened up ne w 
opportunities fo r th e expansio n o f South-Sout h trad e i n service s throug h th e 
establishment o f joint ventures an d othe r collaborative arrangement s especiall y 
on a  regiona l basis . Apar t fro m promotin g South-Sout h trade , regiona l 
consortia hav e a  large r potentia l t o compet e wit h industrialize d countrie s i n 
bidding fo r servic e contracts . Suc h consorti a ca n offe r a n impressiv e rang e o f 
skills an d experience , thu s enhancin g thei r imag e an d underlinin g thei r 
competence, particularl y i n relatio n t o work i n thei r ow n region . 



ANNEX I 

WTO classification of service sectors 

SECTORS AND SUB-SECTOR S 
CORRESPONDING CPC a/ 

Section B 

1. BUSINES S SERVICE S 

A. Professiona l service s 

a. 
b. 
c. 
d. 
e. 
f. 
& 
h. 
I. 
J -

k. 

Legal service s 
Accounting, auditin g an d bookkeepin g service s 
Taxation service s 
Architectural service s 
Engineering service s 
Integrated engineerin g service s 
Urban plannin g an d landscap e architectura l service s 
Medical an d denta l service s 
Veterinary service s 
Services provide d b y midwives , nurses , physiotherapist s an d 
paramedical personne l 
Other 

B. Compute r an d relate d service s 

a. Consultanc y service s relate d t o th e installatio n o f compute r hardwar e 
b. Softwar e implementatio n service s 
c. Dat a processin g service s 
d. Databas e service s 
e. Othe r 

C. Researc h an d developmen t service s 

a. R & D service s o n natura l science s 
b. R & D service s o n socia l science s an d humanitie s 
c. Interdisciplinar y R & D service s 

D. Rea l estat e service s 

a. Involvin g ow n o r leased propert y 

b. O n a  fee o r contrac t basi s 

E. Rental/leasin g service s withou t operator s 

a. Relatin g t o ship s 
b. Relatin g to aircraf t 
c. Relatin g to othe r transpor t equipmen t 

d. Relatin g t o othe r machiner y an d equipmen t 
e. Othe r 

861 
862 
863 
8671 
8672 
8673 
8674 
9312 
932 
93191 

841 
842 
843 
844 
845 + 849 

851 
852 
853 

821 
822 

83103 
83104 
83101 + 83102 + 
83105 
83106-83109 
832 

a/ Centra l Produc t Classificatio n (Unite d Nations) . 
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SECTORS AND SU B SECTORS 
CORRESPONDING CPC 
Section B 

E. Other 

F. Other busines s service s 

a. 
b. 
c. 
d. 
e. 
f. 

g-
h. 

i. 

j. 

k. 
1. 
m. 
n. 

o. 

P. 
q. 
r. 
s. 
t. 

Advertising service s 
Market researc h an d publi c opinio n pollin g 
Management consultin g servic e 
Services relate d t o managemen t consultin g 
Technical testin g an d analysi s service s 

services 

Services incidenta l t o agriculture , huntin g an d forestr y 
Services incidenta l t o fishin g 
Services incidenta l t o minin g 
Services incidenta l t o manufacturin g 

Services incidenta l t o energ y distributio n 
Placement an d suppl y service s o f personne l 
Investigation an d securit y 
Related scientifi c an d technica l consultin g service s 
Maintenance an d repai r o f equipmen t (no t 
aircraft o r othe r transpor t equipment ) 
Building-cleaning service s 
Photographic service s 
Packaging service s 
Printing, publishin g 
Convention service s 
Other 

2. COMMUNICATIO N SERVICE S 

A. 
B. 
C. 

D. 

Postal service s 
Courier service s 
Telecommunication service s 
a. 
b. 
c. 
d. 
e. 
f. 

g-
h. 
i. 

j -
k. 
1. 

m. 
n. 

o. 

Voice telephon e service s 
Packet-switched dat a transmissio n service s 
Circuit-switched dat a transmissio n service s 
Telex service s 
Telegraph service s 
Facsimile service s 
Private lease d circui t service s 
Electronic mai l 
Voice mai l 
On-line informatio n an d databas e retrieva l 
Electronic dat a interchang e (EDI ) 

including maritim e vessels , 

Enhanced/value-added facsimil e service s includin g stor e an d forward , 
store an d retriev e 
Code an d protoco l conversio n 
On-line informatio n and/o r dat a processin g 
processing) 
Other 

Audiovisual service s 

a. 
b. 
c. 
d. 
e. 
f. 

Motion pictur e an d vide o tap e productio n ; 
Motion pictur e projectio n servic e 
Radio an d televisio n service s 
Radio an d televisio n transmissio n service s 
Sound recordin g 
Other 

(including transactio n 

and distributio n service s 

871 
864 
865 
866 
8676 
881 
882 
883+5115 
884+885 
(except fo r 88442 ) 
887 
872 
873 
8675 
633 + 
8861-8866 
874 
875 
876 
88442 
87909* 
8790 

7511 
7512 

7521 
7523** 
7523** 
7523** 
7522 
7521** + 7529** 
7522**+7523** 
7523** 
7523** 
7523** 
7523** 
7523** 

n.a. 
843** 

9611 
9612 
9613 
7524 
n.a. 
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SECTORS AN D SUB-SECTOR S 
CORRESPONDING CPC 
Section B 

512 
513 
514+516 
517 
511+515+518 

621 
622 
631+632 
6111+6113 + 6121 
8929 

921 
922 
923 
924 
929 

3. CONSTRUCTIO N AN D RELATE D ENGINEERIN G SERVICE S 

A. Genera l constructio n wor k fo r building s 
B. Genera l constructio n wor k fo r civi l engineerin g 
C. Installatio n an d assembl y wor k 
D. Buildin g completion an d finishin g wor k 
E. Othe r 

4. DISTRIBUTIO N SERVICE S 

A. Commissio n agents ' service s 
B. Wholesal e trad e service s 
C. Retailin g service s 

D. Franchisin g 

E. Othe r 

5 . EDUCATIONA L SERVICE S 

A. Primar y educatio n service s 
B. Secondar y educatio n service s 
C. Highe r educatio n service s 
D. Adul t educatio n 
E. Othe r educatio n service s 

6. ENVIRONMENTA L SERVICE S 

A. Sewag e service s 
B. Refus e disposa l service s 
C. Sanitatio n an d simila r service s 
D. Othe r 

7. FINANCIA L SERVICE S 

A. Al l insuranc e an d insurance-relate d service s 
a. Life , acciden t an d healt h insuranc e service s 
b. Non-lif e insuranc e service s 
c. Reinsuranc e an d retrocessio n 
d. Service s auxiliar y t o insuranc e (includin g brokin g an d agenc y services ) 

B. Bankin g an d othe r financia l service s (excludin g insurance ) 
a. Acceptanc e o f deposit s an d othe r repayabl e fund s fro m th e publi c 
b. Lendin g o f al l types , includin g consume r credit , mortgag e credit , 

factoring an d financin g o f commercia l transactio n 
c. Financia l leasin g 
d. Al l paymen t an d mone y transmissio n service s 
e. Guarantee s an d commitment s 
f. Tradin g fo r ow n accoun t o r fo r accoun t o f customers , whether o n a n 

exchange, i n a n over-the-counte r marke t o r otherwise , th e following : 
- mone y marke t instrument s (cheques , bills , certificates o f deposits , etc. ) 
- foreig n exchang e 
- derivativ e product s including , bu t no t limite d to , future s an d option s 
- exchang e rat e an d interes t rat e instruments , includin g product s suc h 

as swaps , forwar d rat e agreements , etc . 
- transferabl e securitie s 
- othe r negotiabl e instrument s an d financia l assets , includin g bullio n 

g. Participatio n i n issue s o f al l kinds o f securities , includin g underwritin g 
and placemen t a s agen t (whethe r publicl y o r privately ) an d provisio n 
of servic e relate d t o suc h issue s 

h. Mone y brokin g 
i. Asse t management , suc h a s cash o r portfoli o management , al l forms o f 

collective investmen t management , pensio n fun d management , custodia l 
depository an d trus t service s 

9401 
9402 
9403 

812** 
8121 
8129 
81299 
8140 

81115-81119 
8113 

8112 
81339** 
81199** 

81339** 
81333 
81339** 

81339** 
81321* 
81339** 
8132 

81339** 
8119+** 
81323* 
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SECTORS AND SUB-SECTOR S 
CORRESPONDING CPC 
Section B 

j . Settlemen t an d clearin g service s fo r financia l assets , includin g securities , 
derivative products , an d othe r negotiabl e instrument s 

k. Advisor y an d othe r auxiliar y financia l service s o n al l th e activitie s liste d 
in Article 1B  o f MTN.TNC/W/50 , includin g credi t referenc e an d 
analysis, investmen t an d portfoli o researc h an d advice , advic e o n 
acquisitions an d o n corporat e restructurin g an d strateg y 

1. Provisio n an d transfe r o f financia l information , an d financia l dat a 
processing an d relate d softwar e b y provider s o f othe r financia l service s 

C. Othe r 

8. HEALTH-RELATE D AN D SOCIA L SERVICE S 
(other tha n thos e liste d unde r l.A.h-j. ) 
A. Hospita l service s 
B. Othe r huma n healt h service s 

C. 
D. 

Social service s 
Other 

9. TOURIS M AN D TRAVEL-RELATE D SERVICE S 
A. Hotel s an d restaurant s (includin g catering ) 
B. Trave l agencie s an d tou r operator s service s 
C. Touris t guide s service s 
D. Othe r 

10. RECREATIONAL , CULTURA L AN D SPORTIN G SERVICE S 
(other tha n audiovisua l services ) 
A. Entertainmen t service s (includin g theatre , liv e bands an d circu s services ) 
B. New s agenc y service s 
C. Libraries , archives , museum s an d othe r cultura l service s 
D. Sportin g an d othe r recreationa l service s 
E. Othe r 

11. TRANSPOR T SERVICE S 

A. Mari t im e transpor t service s 

a. Passenge r transportatio n 
b. Freigh t transportatio n 
c. Renta l o f vessels with cre w 
d. Maintenanc e an d repai r o f vessel s 
e. Pushin g an d towin g service s 
f. Supportin g service s fo r maritim e transpor t 

B. Interna l waterway s transpor t 

a. Passenge r transportatio n 
b. Freigh t transportatio n 
c. Renta l o f vessels with cre w 
d. Maintenanc e an d repai r o f vessel s 
e. Pushin g an d towin g service s 
f. Supportin g service s fo r interna l waterwa y transpor t 

C. Ai r transpor t service s 

a. Passenge r transportatio n 
b. Freigh t transportatio n 
c. Renta l o f aircraf t wit h cre w 
d. Maintenanc e an d repai r o f aircraf t 
e. Supportin g service s fo r ai r transpor t 

D. Spac e transpor t 

81339** 
or81319** 
8131 or8133 

8131 

9311 
9319 (other than 
93191) 
933 

641-643 
7471 
7472 

9619 
962 
963 
964 

7211 
7212 
7213 
8868** 
7214 
745** 

7221 
7222 
7223 
8868** 
7224 
745** 

731 
732 
734 
8868** 
746 

733 
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SECTORS AND SUB-SECTOR S 
CORRESPONDING CPC 
Section B 

E. Rai l transpor t service s 

a. Passenge r transportatio n 
b. Freigh t transportatio n 
c. Pushin g an d towin g service s 
d. Maintenanc e an d repai r o f rai l transpor t equipmen t 
e. Supportin g service s fo r rai l transpor t service s 

F. Roa d transpor t service s 

a. Passenge r transportatio n 
b. Freigh t transportatio n 
c. Renta l o f commercia l vehicle s with operato r 
d. Maintenanc e an d repai r o f roa d transpor t equipmen t 
e. Supportin g service s fo r roa d transpor t service s 

G. Pipelin e transpor t 

a. Transportatio n o f fuel s 

b. Transportatio n o f othe r good s 

H. Service s auxiliar y t o al l mode s o f transpor t 

a. Cargo-handlin g service s 
b. Storag e an d warehous e service s 
c. Freigh t transpor t agenc y service s 

d. Othe r 

I. Othe r transpor t service s 

12. OTHE R SERVICE S NO T INCLUDE D ELSEWHER E 

7111 
7112 
7113 
8868** 
743 

7121+7122 
7123 
7124 
6112+8867 
744 

7131 
7139 

741 
742 
748 
749 

9 5 + 9 7 + 9 8 + 9 9 

The (*) indicates that the service specified i s a component of a more aggregated CPC item specified elsewhere in this classificatio n 
list. 

The (**) indicates that the service specified constitutes only a part of the total range of activities covered by the CPC concordance 
(e.g. voice mail is only a component o f CPC item 7523) . 
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National enquiry and contact pointsa/ 

General Agreement on Trade in Services 

AUSTRALIA 
The Directo r 
Services Trade Sectio n 
Trade Negotiations an d Organisations Divisio n 
Department o f Foreign Affairs an d Trad e 
Parkes ACT 260 0 
Tel: +(6 1 6)26 1 315 6 
Fax: + ( 6 1 6 ) 2 6 1 3 5 1 4 

BAHRAIN 
Directorate o f Foreign Trade Relation s 
Ministry of Commerc e 
P.O. Box 5479 
Manama 
Tel: (+973)53106 3 
Fax: (+973 ) 53 6 14 5 

BRAZIL 
Ministério das Ralações Exteriore s 
Bloco H, Anexo I , Sala 50 8 
70 170-90 0 Brasíli a D F 
Tel: +(5 5 61)21 1 6374,+(5 5 61 ) 211 6375 , 

+ (55 61) 211 6376 , +(5561 ) 21 1 637 7 
Fax: +(5 5 61)22 3 736 2 

BRUNEI DARUSSALAM * 
International Relation s and Trade and Developmen t 
Division 
Ministry o f Industry an d Primar y Resource s 
Bandar Ser i Begawan 122 0 
Tel: (+67 3 2 ) 38 2 822 , (+67 3 2 ) 38 2 85 0 
Fax: (+67 3 2 ) 38 2 846 , (+67 3 2 ) 38 3 81 1 

CANADA* 
Services Trade Policy Divisio n 
Department o f Foreign Affairs an d Internationa l Trad e 
125 Susse x Drive 
Ottawa, Ontari o 
Kl A OG2 
Tel: +( 1 613)94 4 204 6 
Fax: +( 1 613)94 4 005 8 

CHILE 
Departamento d e Servicio s e  Inversione s 
Dirección Genera l de Relaciones Económica s 
Internacionales 
Avenida Libertador Bernard o O'Higgin s 132 5 

2o piso 
Santiago 
Tel: +(5 6 2)69 6 004 3 
Fax: +(5 6 2)69 6 063 9 

COLOMBIA 
Ministerio d e Comercio Exterio r 
Dirección d e Negociacione s 
Calle 28, Número 1 3 A 15 , Piso 6 
Santafé d e Bogotá, D.C . 
Tel: +(571)33 6 249 5 
Fax: +(571)33 6 248 2 

CUBA 
Ministerio d e Justici a 
Calle O No. 216 entre 2 3 y 25 , Vedado 
Código Posta l 1040 0 
La Haban a 
Tel: +(5 3 7 ) 324 536 , +(5 3 7 ) 322 93 1 
Fax: +(5 3 7)33 3 08 8 

CZECH REPUBLIC* 
Ministry of Industry an d Trad e 
Department o f International Trade Organization s 
Politickych vezn 2 0 
Praha 1 
Tel: +(42 0 2)240 6 256 9 
Fax: +(42 0 2)242 2 156 0 

DOMINICAN REPUBLI C 
Secretariado Técnico de la Presidenci a 
Ave. México, esq. Dr. Delgado (Palaci o Nacional ) 
Santo Doming o 
Tel: +(809 ) 68 5 7701 , +(809) 68 2 543 0 
Fax: +(809)68 6 704 0 

EGYPT 
The Departmen t o f International Economi c Organization s 
Trade Representation Departmen t (TAMSEEL ) 
Ministry of Trade an d Suppl y 
Cairo 
Tel: (+2 0 2) 346 8830, 347 1890 
Fax: (+2 0 2) 344 4398, 345 1840 

ECUADOR 
Subsecretaría Económic a 
Ministerio d e Relaciones Exteriore s 
Avenida 10-de-Agost o y Carrió n 

a/ Unles s otherwise stated, the addresses given are enquiry points. An asterisk (*) indicates that the address given is both 
an enquiry and a contact point . 
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Quito 
Tel: +(59 3 2)56 1 03 2 
Fax: +(59 3 2)56 9 80 5 

EL SALVADOR 
Ministerio d e Economí a 
Dirección d e Política Comercia l 
Edificio C-2 , Tercera Plant a Centr o d e Gobiern o 
Plan Maestr o 
Calle Guadalupe y  Alameda Juan Pabl o I I 
San Salvador , C.A . 
Tel/Fax: +(503)22 1 477 1 

EUROPEAN COMMUNITIES * 

EUROPEAN COMMISSION * 
DGI -  External Relation s 
Services and Externa l Dimensio n o f the Unio n 
Unit I/M/ l 
Rue de la Loi 20 0 
1049 Brussels , Belgium 
Tel: + ( 3 2 2)29 6 564 9 
Fax: +  (3 2 2 ) 299 243 5 

AUSTRIA* 
Federal Ministr y fo r Economi c Affair s 
Directorate II /1la 
Stubenring 1 
1011 Vienn a 
Tel: +  (43 1  ) 711 0 0 (ext . 6915/5516 ) 
Fax: +(4 3 1 ) 718 0508, +(4 3 1 ) 715 965 1 
Telex: 11114 5 rege b a 

BELGIUM* 
Ministère de s affaires économique s 
Administration de s relations économique s 
Rue du Corne t 4 3 
1040 Bruxelle s 
Tel: +(3 2 2)20 6 581 1 
Fax: +(3 2 2)23 0 005 0 

DENMARK* 
Ministry o f Foreign Affair s 
The Nort h Grou p N. 4 
Asiatisk Plads 2 
1448 Copenhagen K 
Tel: +(45)339 2 000 0 
Fax: +(45 ) 339 2 043 3 

FINLAND* 
Ministry fo r Foreig n Affair s 
Department fo r External Economic Relations 
Unit for International Economi c Organisation s 
P.O.Box 17 6 
00161 Helsink i 
Tel: +(35 8 9 ) 134 1 553 1 
Fax: +(35 8 9 ) 134 1 559 9 

FRANCE* 
Ministère d e l'économie e t des finance s 
Direction de s relations économiques extérieure s 
Sous Direction de s affaires multilatérale s 
Bureau de s échanges internationau x d e service s 
139 rue de Berc y 
75772 Pari s Cedex 1 2 
Tel: +(3 3 1)531 8 825 2 
Fax: +(3 3 1)531 8 965 5 

GERMANY* 
Federal Offic e fo r Foreig n Trade Informatio n -  BFAI 

Scharnhorststr. 3 6 
10115 Berli n 
Tel: +(4 9 30)201 4 520 0 
Fax: +(4 9 30)201 4 520 4 

GREECE* 
Ministry o f National Econom y 
General Secretaria t fo r Internationa l Economi c 
Relations 
General Directorat e fo r Externa l Economi c an d 
Commercial Relation s 
Directorate fo r Externa l Trade Polic y 
1 Kornarou Stree t 
10563 Athen s 
Tel: +(3 0 1)32 8 630 8 
Fax: +(3 0 1)328617 9 

IRELAND* 
Department o f Tourism an d Trad e 
WTO Sectio n 
Kildare Stree t 
Dublin 2 
Tel: +(35 3 1)66 2 144 4 
Fax: +(35 3 1)67 6 615 4 

ITALY* 
Ministero degl i Affari Ester i 
Dirizione General e degl i Affari Economic i 
Piazzale dell a Farnesina 1 
000194 Rom e 
Tel: +(3 9 6)369 1 387 4 
Fax: +(3 9 6)369 1 528 0 
E-mail: Econ.Quinto@agora.stm.i t 

LUXEMBOURG* 
Ministère de s affaires étrangère s 
Direction de s relations économique s internationale s e t 
de la coopératio n 
2911 Luxembour g 
Tel: +(352)47 8 235 5 
Fax: +(352)2 2 204 8 

NETHERLANDS* 
Ministry o f Economi c Affair s 
Directorate-General fo r Foreig n Economi c Relation s 
Trade an d Investmen t Polic y Department (ALP : B227) 
P.O. Box 20101 
2500 E C Den Haa g 
Tel: +(3 1 70 ) 37 9 6331 , +(31 70 ) 37 9 625 0 
Fax: +(3 1 70)37 9 722 1 
E-mail: M.F.T.RiemslagBaas@MinEZ.n l 

PORTUGAL 
Enquiry point: 
Ministry o f Foreign Affair s 
General Directorat e fo r Communit y Affair s 
R Cova da Moura 1 
1300 Lisbo n 
Tel: +(35 1 1 ) 395 4588 , +(35 1 1 ) 395 458 9 
Fax: +(35 1 1)39 5 454 0 

Contact point: 
Ministry o f Econom y 
ICEP - Investment, Trad e an d Tourism o f Portuga l 
Av. 5 de Outubro 10 1 
1050 Lisbo n 
Tel: +(35 1 1 ) 793 010 3 
Fax: +(35 1 1 ) 795 232 9 

mailto:Econ.Quinto@agora.stm.it
mailto:M.F.T.RiemslagBaas@MinEZ.nl
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SPAIN* 
Ministerio d e Economí a y  Haciend a 
Secretaria de Estado de Comercio, Turismo y de la 
Pequeña y Mediana Empres a 
Dirección Genera l d e Comercio Exterio r 
Subdirección Genera l d e Comercio Internaciona l d e 
Servicios 
Paseo de la Castellana 162 , 5a Plant a 
28046 Madri d 
Tel: +(3 4 1)34 9 378 1 
Fax: +(3 4 1)34 9 522 6 

SWEDEN* 
Kommerskollegium (Nationa l Boar d of Trade) 
First Divisio n 
Fōrsta Utrikeshandelsbyrá n 
Box 680 3 
S-l 1 3 86 Stockhol m 
Tel: +(4 6 8)69 0 480 0 
Fax: +(4 6 8)30 6 75 9 

UNITED KINGDOM * 
Department o f Trade an d Industr y 
Trade Polic y and Europ e Directorat e 2 
Room 34 7 
Kingsgate Hous e 
66-74 Victoria Stree t 
London SW1E6S W 
Tel: +(4 4 171)21 5 424 8 
Fax: +(4 4 171)21 5 425 2 

GHANA 
The Directo r (Multilaterais ) 
Ministry o f Trade an d Industr y 
P.O. Box M.4 7 
Accra 
Tel: +(23 3 21)66 7 38 2 
Fax: +(23 3 21)66 2 42 8 
E-mail: moti@ighmail.co m 

GUATEMALA 
Ministerio d e Economí a 
Dirección d e Negociaciones Comerciale s Internacional i 
8a Av. 10-4 3 Zona 1 
3o Pis o 
Guatemala C.A . 
Tel: (502)23 8 333 1 ext . 330 1 
Fax: (502)23 8 333 1 3xt . 337 5 

HAITI 
Directeur d u commerc e extérieu r 
Ministère du commerce e t de l'industri e 
Champ-de-Mars 
Port-au-Prince (W.I. ) 
Tel: (509)22 8 16 7 
Fax: (509 ) 23 8 402 , 235 95 0 

HONG KON G 
The Assistant Directo r Genera l 
Multilateral Divisio n 
Trade Departmen t 
Hong Kong Governmen t 
Trade Departmen t Towe r 
Nathan Roa d 70 0 
Kowloon 
Fax: +(852)278 9 249 1 

HONDURAS 
Secretaria d e Economía y Comerci o 
Dirección Genera l d e Política Comercia l 

Edificio Salam é 3 o piso 
Calle Peatona l 
Tegucigalpa 
Tel: +(504 ) 22 6 055 , +(504 ) 22 1 81 9 
Fax: +(504)38133 6 

HUNGARY 
Ministry o f Industr y an d Trad e 
Department o f Internationa l Organisation s an d Tarif f 
Policy 
Honvéd. u . 13-1 5 
1880-Budapest 
Tel/Fax: +(3 6 1 ) 331 216 7 

ICELAND 
Ministry fo r Foreig n Affair s 
External Trade Departmen t 
Raudararstig 2 5 
150 -  Reykjavi k 
Tel: +(354)56 0 993 0 
Fax: +(354)56 2 487 8 

INDIA 
Trade Polic y Divisio n 
Ministry o f Commerc e 
Udyog Bhawa n 
New Delh i 11001 1 
Tel: +(9 1 11 ) 301 3691 , +(91 11 ) 301 646 1 
Fax: +(9 1 11 ) 301 4418 , +(9 1 11 ) 301 358 3 

ISRAEL* 
Ministry o f Financ e 
The Internationa l Divisio n 
P.O.Box 1319 5 
Jerusalem 9113 1 
Tel: +(97 2 2 ) 67 0 529 6 
Fax: +(97 2 2)65 1 320 7 

Ministry o f Industry an d Trad e 
Foreign Trade Administratio n 
30 Agrron Stree t 
Jerusalem 9419 0 
Tel: +(97 2 2 ) 62 2 028 9 
Fax: +(97 2 2)62 4 300 5 

JAMAICA 
The Directo r 
International Trad e an d Negotiation s Divisio n 
Planning Institut e o f Jamaic a 
8 Ocea n Boulevar d 
Kingston Mal l 
Tel: (1876)96 7 3690- 2 
Fax: (1876 ) 96 7 4871 , (1876) 96 7 368 8 

JAPAN 
Ministry o f Foreign Affair s 
Services Trade Divisio n 
Kasumigaseki 2-2-1 , Chiyoda-k u 
Tokyo 
Tel: +(8 1 3)3580 3311 ext. 2751 or 2752 
Fax: +(8 1 3)3592 6296 

Ministry o f Foreig n Affair s 
Services Trade Divisio n 
Kasumigaseki 2-2- 1 
Chiyoda-ku 
Tokyo 
Tel: +(8 1 3)358 0 331 1 ext . 2751 o r 275 2 
Fax: +(8 1 3)359 2 629 6 

mailto:moti@ighmail.com
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KENYA* 
Services: 
Department o f Externa l Trad e 
P.O Bo x 43137 
Nairobi 
Tel: +(25 4 2)33 3 55 5 
Fax: +(25 4 2)22 6 03 6 

Movement of natural persons: 
(a) Ministr y o f Labour &  Manpower Developmen t 
Social Securit y Hous e 
P.O. Box 40326 
Nairobi 
Tel: +(25 4 2 ) 72 9 700 , +(25 4 2 ) 72 9 80 0 
Fax: +(25 4 2)72 6 49 7 

(b) Immigratio n Departmen t 
Office o f the Presiden t 
Nyayo Hous e 
P.O. Box 9028 4 
Nairobi 
Tel: +(25 4 2)33 3 55 1 
Fax: +(25 4 2)22 0 73 1 

Air transport  services: 
Ministry o f Transport &  Communicatio n 
P.O. Box 52692 
Nairobi 
Tel: +(25 4 2 ) 72 9 20 0 
Fax: +(25 4 2 ) 72 6 36 2 

Financial services: 
Ministry o f Financ e 
Treasury Buildin g 
P.O. Box 3000 7 
Nairobi 
Tel: +(25 4 2)33 8 11 1 
Fax: +(25 4 2)33 0 42 6 

LIECHTENSTEIN 
Office fo r Foreig n Affair s 
Heiligkreuz 1 4 
9490 Vadu z 
Tel: +(4 1 75)23 6 605 7 
Fax: +(4 1 75)23 6 605 9 

MADAGASCAR 
Ministère charg é du commerc e 
B.P. 454 
Antananarivo 10 1 
Tel: +(26 1 2 ) 261 40 , +(26 1 2 ) 20 7 5 8 
Fax: +(26 1 2 ) 264 26 , +(26 1 2 ) 31 2 8 0 

MALDIVES 
Ministry of Trade and Industrie s 
Government o f Maldive s 
Ghaazee Buildin g 
Ameeru Ahmed Mag u 
Male 20-0 5 
Tel: (960 ) 32 3 668 , (960) 32 5 20 5 
Fax: (960 ) 32 3 84 0 
E-mail: trademin@dhivehnet.net.m v 

MEXICO 
Secretaría d e Comercio y Fomento Industria l 
Dirección Genera l d e Negociaciones d e 
Servicios y Coordinación co n Europ a 
(Ministry o f Trade and Industria l Developmen t 
Directorate Genera l fo r Negotiation s o n Service s an d 
Coordination wit h Europe ) 

Alfonso Reye s 30, Colonia Condes a 
06140 Mexic o D F 
Tel: +  (5 2 5 ) 72 9 9140 , +  (5 2 5 ) 72 9 914 1 
Fax: +  (5 2 5 ) 72 9 938 1 

MOROCCO 
Ministère d u commerce extérieu r 
Boulevard Moula y Yousse f 
10000 Raba t 
Tel: +  (21 2 7 ) 75 1 53 2 
Fax: + (21 2 7)73 5 02 3 

NEW ZEALAN D 
The Trade Negotiation s Divisio n 
Ministry o f Foreign Affairs an d Trad e 
Private Ba g 18-90 1 
Wellington 
Tel: +(6 4 4)49 4 850 0 
Fax: +(6 4 4)47 2 959 6 

NORWAY 
Royal Ministr y o f Foreig n Affair s 
Department o f Externa l Economi c Affair s 
Section I V (Services , investment ) 
PO Bo x 8114 De p 
0032 -  Oslo 
Tel: +(47 ) 2224 3907, +(47) 2224 3921, 

+ (47)2224 3600 
Fax: +(47)222 4 3600 

PAKISTAN 
Assistant Chie f 
ITO Win g 
Ministry o f Commerc e 
State Lif e Buildin g No 5 , 7t h Floo r 
Blue Area 
Islamabad 

PANAMA 
Ministerio d e Comercio e  Industria s 
Viceministerio d e Comercio Exterio r 
Dirección Naciona l d e Servicios a l Comercio Exterio r 
Apartado posta l 55235 9 
Paitilla 
Tel: +(507 ) 236 0122, 236 0347 
Fax: +(507)23 6 0495 
E-mail: secomex@mici.gob.p a 

PARAGUAY* 
Ministerio d e Industri a y  Comerci o 
Subsecretaría d e Estado de Comerci o 
Avenida Españ a 32 3 c/EE.U U 
Asunción 
Tel/Fax: +(5 9 521)22 7 14 0 
E-mail: ssccmic@oka.net.p y 

PERU 
Dirección d e Relaciones Económica s Internacionale s 
Ministerio d e Relaciones Exteriore s 
Jirón Lamp a No . 53 5 
Lima 
Fax: +(5 1 1)42 6 012 8 

PHILIPPINES 
National Economi c Developmen t Authorit y (NEDA ) 
NEDA sa Pasig 
Amber Avenue, Pasay Cit y 
1600 Metro Manil a 

mailto:trademin@dhivehnet.net.mv
mailto:secomex@mici.gob.pa
mailto:ssccmic@oka.net.py
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POLAND* 
Ministry o f Econom y 
Trade an d Service s Departmen t 
GATS Enquiry Poin t 
Plac Trzech Krzyz y 3/ 5 
00-507 Warsa w 
Tel: (4 8 22) 69 3 5148 , (4 8 22) 62 1 882 8 
Fax: (4 8 22) 69 3 509 6 

QATAR 
Department o f Commerc e 
Ministry of Finance, Economy and Commerc e 
P.O. Box 
22355 Doh a 
Tel: (0974 ) 43 2 10 3 
Fax: (0974)43141 2 

REPUBLIC OF KOREA* 
World Trad e Organizatio n Tea m 
Ministry o f Foreign Affairs an d Trad e 
Government Comple x Sejongr o 
Seoul 
Tel: +(8 2 2) 720 2188, +(82 2) 739 9142 
Fax: +(8 2 2)738 9726 
E-mail: wto@mofat.g o k r 

ROMANIA 
Directorate fo r Multilatera l Relation s 
Ministry o f Industry an d Commerc e 
17, Apolodor Stree t 
Bucharest 700 0 
Tel: (401)41 1 1190,41 0 218 6 
Fax: (410)411234 2 

SINGAPORE 
Singapore Trade Developmen t Boar d 
230 Victoria Stree t #  09-0 0 
Bugis Junction Offic e Towe r 
Singapore 18802 4 
Tel: +(65)33 7 662 8 
Fax: +(65)33 7 689 8 

SLOVAK REPUBLIC* 
Ministry o f Econom y 
Trade Polic y Divisio n 
Department o f Internationa l Organization s 
Mierová 1 9 
82715 -Bratislav a 
Tel: +(4 2 7)57 4 251 5 
Fax: +(4 2 7)57 4 357 9 

SLOVENIA 
Ministry o f Economic Relation s an d Developmen t 
State Secretar y fo r Trade Polic y 
Kotnikova 5 
1000 Ljubljan a 
Tel: +(38 6 61 ) 17 8 354 2 
Fax: +(38 6 61 ) 17 8 361 1 

SOUTH AFRIC A 
The Directo r 
Foreign Trade Relation s 
Department o f Trade an d Industr y 
Private Ba g X84 
Pretoria 000 1 
Tel: +(2712 ) 31 0 9413 , +(2712 ) 31 0 938 0 
Fax: +(2712)32 0 790 5 

SRI LANK A 
Director o f Commerc e 

Department o f Commerc e 
4th Floor , Rakshan a Mandiray a 
Vauxall Stree t 2 1 
Colombo 2 
Tel: +(9 4 1 ) 329 733 , +(94 1 ) 430 06 8 
Fax: +(9 4 1)43 0 23 3 
Telex: 2190 8 Commerc e 

SURINAME 
Mrs. M. Tilbor g 
Ministry o f Finance/Economic Affairs Departmen t 
Section o f International Economi c Affair s 
Gravenstraat 
Paramaribo 
Tel: (597 ) 47 1 069 , (597 ) 47 5 61 4 
Fax: (597 ) 47 6 314 , (597 ) 47 6 30 9 

SWITZERLAND* 
Federal Offic e fo r Foreig n Economic s Affair s 
3003 Bern e 
Tel: +(4 1 31)32 4 086 7 
Fax: +(4 1 31)32 4 096 7 

THAILAND* 
Division o f Trade i n Service s 
Department o f Business Economic s 
Ministry o f Commerc e 
Ratchadamnoen Klan g Roa d 
Bangkok 1020 0 
Tel: +(6 6 2 ) 28 2 6171 , +(66 2 ) 28 2 6172 , 

+ (66 2 ) 28 2 6173 , +(6 6 2 ) 28 2 6174 , 
+ (66 2 ) 28 2 6175 , +(6 6 2 ) 282 6176 , 
+ (66 2 ) 28 2 6177 , +(6 6 2 ) 28 2 6178 , 
+ (66 2)282 617 9 

Fax: +(6 6 2 ) 62 9 1792 , +(6 6 2 ) 28 0 0775 , 
+ (66 2)280 082 6 

Telex: 8436 1 DEPBUS E T H 

TRINIDAD AND TOBAG O 
Mr Bernar d Sylveste r 
Ministry o f Trade an d Industr y 
Level 12 , Riverside Plaz a 
Besson Stree t 
Port o f Spai n 
Tel: (868 ) 627 0057, (868) 627 1913 
Fax: (868 ) 627 8488 
E-mail: mini@trinidad.ne t 

TURKEY 
The Under-Secretaria t o f Treasur y 
General Directorate o f Banking and Exchang e 
Inönü Bulvar i 
06510 Emek-Ankar a 
Fax: +(312)21 2 877 5 

UGANDA 
(a) Nationa l enquir y poin t 
The Ministr y o f Trade an d Industr y 
Directorate o f Foreign Trad e 
Farmers House , Parliamen t Avenu e 
P.O. Bo x 710 3 
Kampala 
Tel: (25 6 41) 25 4 0 9 1 / 2 , (25 6 41) 23 0 93 3 
Fax: (25 6 41)252 57 8 

(b) Sectora l enquir y point s 
Labour 
The Ministr y o f Labour an d Socia l Service s 
17/19 Hanningto n Roa d 
Crested Towers Buildin g 

mailto:wto@mofat.go
mailto:mini@trinidad.net
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P.O. Box 5261 
Kampala 
Tel: (25 6 41)258 33 4 

Financial and banking services 
The Ban k of Ugand a 
Research Departmen t 
P.O. Box 712 0 
Kampala 
Tel: (25 6 41)259 86 6 
Fax: (25 6 41)230 87 8 

Transport services 
The Ministry of Transport and Communication s 
Airport Roa d 
P.O. Box 1 0 
Entebbe 
Tel: (25 6 42)201 0 1 / 9 
Fax: (25 6 42 )2013 5 

Tourism 
The Uganda Touris t Boar d 
IPS Building, Parliament Avenu e 
P.O. Bo x 721 1 
Kampala 
Tel: (25 6 41)342 196 / 7 
Fax: (25 6 41)342 18 8 

Telecommunications 
The Ugand a Pos t &  Telecommunications Corporatio n 
P.O. Box 717 1 
Kampala 
Tel: (25 6 41)256 15 1 
Fax: (25 6 41)345 50 5 
E-mail: uptccp@imul.co m 

Energy 
The Ministr y o f Natural Resource s 
Amber Hous e 
29/53 Kampala Roa d 
P.O. Box 717 2 
Kampala 
Tel: (25 6 41) 23 0 243 , (256 41) 25 4 73 2 

Insurance 
The Nationa l Insuranc e Corporatio n 
NIC Buildin g 
Pilkinton Roa d 
P.O. Box 713 4 
Kampala 
Tel: (25 6 41)258 001/ 3 
Fax: (25 6 41)259 92 5 

UNITED ARAB EMIRATE S 
WTO Divisio n 
Ministry o f Economy an d Commerc e 
P.O. Box 901 
Abu Dhab i 
Tel: (+97 1 2)26 5 00 0 
Fax: (  + 9712 )260 00 0 
E-mail: economy@emirates.net.a e 

UNITED STATE S OF AMERICA* 
Chair, Trade Polic y Sub-Committe e o n Service s 
Office o f the Unite d State s Trade Representativ e 
Washington, D.C . 2050 8 
Tel: +( 1 202)39 5 727 1 
Fax: +( 1 202)39 5 389 1 

URUGUAY* 
Ministerio d e Relaciones Exteriore s 
Dirrección Genera l para Asuntos Económicos Internacionale s 
Colonia 120 6 
Montevideo 
Tel: +(59 8 2)92 0 61 8 
Fax: +(59 8 2)91 7 41 3 

VENEZUELA 
Instituto d e Comercio Exterio r 
Dirección Genera l d e Negociaciones Comerciale s 
Internacionales 
Dirección par a Asuntos d e la OM C 
División sobr e Comercio d e Servicio s 
Avenida Libertado r 
Centro Comercia l "Lo s Cedros", Piso 5 
Caracas 105 0 
Tel: +(5 8 2) 731 1676, +(58 2) 731 1955, 

+ (58 2) 761 0419, +(58 2) 761 6555 
Fax: +(5 8 2)762 2961 

ZAMBIA 
The Chie f Economis t 
(Commerce &  Trade ) 
Ministry o f Commerc e 
Trade an d Industr y 
P.O. Box 3196 8 
Lusaka 
Tel: +(260 ) 12 2 1475 , 12 2 667 3 
Fax: +(260 ) 12 2 327 3 
E-mail: comtrade@zamnet.z m 

mailto:uptccp@imul.com
mailto:economy@emirates.net.ae
mailto:comtrade@zamnet.zm


PART FOUR 

Government procurement 
and State  trading 



CHAPTER 1 8 

Government procurement 

Summary 

The rules  of GATT  specifically  exempt  purchases made  by governments and  the 
agencies controlled  by them from the  national treatment rule. Government agencies 
importing their requirements are also not obliged to extend MFN treatment  to external 
suppliers of such products but only to give them fair and  equitable treatment.  These 
provisions permit purchasing agencies to buy their requirements, if  they so wish, from 
domestic producers, even  though products of comparable quality are offered for sale by 
foreign suppliers at lower prices. 

The Agreement on  Government Procurement,  which  was extensively revised  in  the 
Uruguay Round,  requires  its member  countries to accord  national and  MFN 
treatment to government purchases. The  obligation to extend such treatment applies to 
purchases made  by the  government agencies  listed  by each  member country  in the 
annexes to the Agreement. These  annexes form an integral part of the Agreement. The 
Agreement further requires  the  listed agencies to  make their purchases by  inviting 
tenders, in  which foreign suppliers should  have a fair and  equitable opportunity  to 
participate. 

The new Agreement on Government Procurement is, however, plurilateral and, unlike 
the multilateral Agreements described in the preceding chapters of this Guide, WTO 
member countries are  not obliged to  join it.  The  Agreement's current  members are 
predominantly developed countries.  Only three  developing countries/areas  -  Hong 
Kong (China),  the  Republic of Korea and Singapore  -  have  so far acceded  to  it. 
Developing countries that are not members are not bound by the obligation it  imposes 
to extend MFN and  national treatment to foreign products and suppliers. 

It is  important to note, that in  order to prepare developing countries to  accede to  the 
Agreement, work is currently being carried out  to develop an  interim  agreement on 
transparency in government procurement. The  agreement, which  will  be multilateral 
in character, will  not impose obligations  on  member countries to  extend MFN and 
national treatment.  It will  only  carry  procedural provisions  leading  to improved 
transparency in the methods adopted by government purchasing agencies for procuring 
goods. (See  chapter 11.) 

In almos t al l countries, governments an d the agencie s controlled b y them ar e 
significant buyers of goods and services. Such purchases often represent 10 % to 
15% o f a  country' s gros s nationa l product . Th e internationa l trad e i n 
government-purchased product s an d service s i s steadil y o n th e increas e an d 
currently amounts to several billion dollars annually . 
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Historical background to the evolution of rules 

The internationa l rule s governin g thi s trad e ar e evolving . Whe n GAT T 194 7 
was bein g negotiated , almos t al l countrie s require d thei r governmen t 
departments an d agencie s t o accor d pric e preference s t o domesti c producer s 
and t o buy foreig n good s onl y i f the domesti c price s were higher (by , say , 10 % 
to 15% ) tha n th e price s o f importe d products . I n addition , wher e good s wer e 
imported, purchasin g agencie s wer e ofte n oblige d t o bu y fro m supplier s i n 
countries wit h whic h thei r government s ha d clos e trad e relation s o r politica l 
ties. 

The practic e o f givin g pric e preference s wa s no t consisten t wit h th e nationa l 
treatment principle which, as has been noted, does not permit imported product s 
to be treated less favourably tha n product s o f domestic origin. Likewise, obliging 
purchasing agencie s t o obtai n thei r import s onl y fro m a  limite d numbe r o f 
designated countrie s wa s no t i n conformit y wit h th e principl e o f 
non-discrimination embodie d i n the MF N rule . 

As countries were not prepared a t that time to change these practices, the GAT T 
GATT 1994, Article lll:8(a) rule s specifically exclud e procurement b y government agencie s of goods for thei r 

own us e an d no t intende d fo r commercia l sal e fro m th e applicatio n o f th e 
national treatmen t rule . The rule s als o do no t requir e countrie s t o exten d MF N 
treatment to sources of products imported by government agencie s for their ow n 

GATT 1994, Article XVII:2 use . T h e y ar e merel y aske d t o exten d fai r an d equitabl e t r ea tmen t t o suc h 
suppliers. 

Agreement on Government Procurement 

Policies whic h requir e governmen t purchasin g agencie s t o bu y locally , eve n 
though foreig n good s ar e availabl e a t lowe r prices , increas e governmen t 
expenditure an d ad d to the burden o n tax payers. These considerations , amon g 
others, le d GAT T membe r countrie s t o negotiat e i n th e Toky o Roun d a n 
Agreement o n Governmen t Procurement . Thi s Agreement, whic h applie d onl y 
to goods , wa s extensivel y revise d an d broadene d t o cove r purchase s b y 
governments o f service s during the paralle l negotiation s tha t too k place durin g 
the Urugua y Round . 

Aim 

The mai n ai m o f th e Agreemen t o n Governmen t Procuremen t i s t o requir e 
Agreement on Government government s t o appl y commercia l consideration s whe n procurin g good s an d 
Procurement, Preamble service s fo r thei r ow n us e b y no t discriminatin g betwee n domesti c an d foreig n 

supplies an d thu s t o utiliz e ta x revenue s an d othe r publi c fund s mor e 
effectively. I t is , however, a  plurilatera l agreemen t and , unlik e th e multilatera l 
Agreements discussed earlier , does not oblige W TO member s to accede to it . It s 
current membershi p i s dominate d b y develope d countries , wit h onl y thre e 
developing countries/area s -  Hon g Kon g (China) , th e Republi c o f Kore a an d 
Singapore -  o n th e roster . 

Coverage 

The obligations which the Agreement imposes apply only to purchases made b y 
Agreement on Government th e procuremen t entitie s tha t hav e bee n liste d b y eac h membe r countr y i n it s 
Procurement, Article I and annexes . Thes e annexe s ar e a n integra l par t o f th e Agreement . Th e entitie s 
Appendix I  liste d include : 
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• Ministries , department s an d othe r centra l governmen t offices ; 

• Sub-centra l organization s suc h as municipalities, corporations an d other loca l 
bodies; 

• I n the case of federal States , government department s an d agencie s at provin -
cial and Stat e level ; 

• Publi c utilitie s supplyin g electricit y an d drinkin g water , an d runnin g 
airports, port s an d urba n transport . 

It i s ope n t o membe r countrie s t o specif y i n th e annexe s th e product s an d 
services to be covered b y the Agreement. I n regar d t o goods , member countrie s 
have broadl y indicate d tha t th e Agreemen t wil l appl y t o al l purchase s b y th e 
listed entities . The onl y exceptions ar e purchases b y departments o f defence o f 
defence requirements ; purchase s mad e b y suc h department s o f non-defenc e 
requirements are , however , covered . 

While th e Agreemen t therefor e applie s t o almos t al l contract s awarde d b y th e 
government agencie s concerned fo r the procurement o f goods, only a beginning 
has bee n mad e i n relatio n t o purchase s o f services . All membe r countrie s hav e 
included constructio n service s i n th e Agreement' s coverage . Thu s thi s servic e 
segment, o n whic h government s spen d a  hig h proportio n o f thei r budgetar y 
resources, has come under the Agreement's discipline . As regards other services , 
the rule s o f th e Agreemen t appl y onl y t o thos e specifie d i n eac h membe r 
country's annex . Among thes e are : 

• Managemen t consultanc y an d relate d services ; 
• Marke t researc h services ; 
• Compute r an d relate d services ; 
• Accountin g an d auditin g services ; 
• Advertisin g services ; 
• Buildin g cleanin g services ; an d 
• Publishin g an d printin g services . 

Substantive provision s 

Agreement on Government Th e Agreement' s mos t importan t obligatio n require s purchasin g entitie s t o 
Procurement, Article III exten d t o importe d products , service s an d supplier s nationa l an d MF N 

treatment. Th e firs t prevent s the m fro m givin g pric e o r othe r preference s t o 
domestic suppliers ; th e secon d prohibit s the m fro m discriminatin g amon g 
outside supplyin g countries . 

Operational provisions 

Agreement on Government I n orde r t o ensur e th e implementatio n o f thes e substantiv e obligation s an d t o 
Procurement Articles VII provid e fai r an d equitabl e opportunitie s fo r trad e t o intereste d domesti c an d 
to XV I foreig n suppliers , th e Agreemen t lay s dow n a  numbe r o f procedura l rules . I n 

particular, i t requires entities making purchases above specified threshold limits : 

• T o d o s o only b y invitin g tenders ; 

• T o ensur e tha t foreig n supplier s hav e a  fai r an d equitabl e opportunit y t o 
participate i n th e tenderin g process ; an d 

• T o awar d th e contrac t t o th e tendere r wh o ha s bee n determine d t o b e full y 
capable o f undertakin g th e contrac t an d whos e tende r "i s eithe r th e lowes t 
tender o r whic h i n term s o f th e specifi c evaluatio n criteri a se t fort h i n th e 
notice i s determined t o b e mos t advantageous" . 

Box 44 explain s th e variou s method s tha t ca n b e use d i n invitin g tender s an d 
the condition s fo r thei r use . 



228 Chapter 18  - Government  procurement 

Box 44 
Rules on government tendering procedures 
The Agreement  requires  that,  in  order  to  provide  fair  and  equal  commercial 
opportunities to  domestic and  foreign suppliers  and  at the  same time  ensure  efficient 
and expedient  procurement,  government  purchasing  entities  should  make  their 
purchases by  inviting tenders.  These  entities  have  an option to  use one of the following 
three methods: 

• Open  tenders,  under  which  all  interested suppliers  may  submit a  tender; 

• Selective  tendering  procedures,  under  which  only  suppliers  who  have  been 
identified as  having the  necessary qualifications are  invited to  tender; and 

• Limited  tendering  procedures,  under  which  in  certain  special  circumstances 
purchases are  made through  direct  negotiations  with  identified  suppliers. 

For tenders  under  selective  procedures,  enterprises  generally  maintain  a  list  of 
qualified suppliers.  The  Agreement  stipulates  that  in  qualifying  suppliers,  the 
purchasing entities: 

• Should  not  discriminate between  foreign and  domestic  suppliers; 

• Should  impose  only such  conditions in  regard to technical qualifications, financial 
guarantees, and  establishing  the  commercial  capability  of  suppliers  as  are 
necessary to ensure the  firm's competence  to  fulfil the  contract; and 

• Should  allow  suppliers  to  apply at  any time  for qualification. 

The Agreement provides  that  limited  tendering  systems  should  be  used only in  special 
situations such  as: 

• When  no  tenders are  received in response to an open and selective  tender; 

• When  the  tenders submitted  have  been  collusive; 

• When  additional  deliveries  of  replacement  parts  are  required  from a  supplier 
whose tender has  been accepted. 

Further, in  order  to  ensure adequate  transparency  in  the  invitations to  tender, the 
Agreement requires  member  countries  to  notify WTO  of  the list  of  publications in 
which invitations  to  tender are  publicized. 

Greater public scrutiny of award decisions 

In the area of government procurement , i t is not uncommon t o hear complaint s 
that contract s involvin g hug e amount s hav e bee n awarde d t o a  tendere r wit h 

Agreement on Government th e righ t politica l connections . Allegation s ar e als o ofte n hear d tha t contract s 
Procurement, Article XVIII hav e bee n awarde d t o domest i c o r foreig n firm s t h a t hav e m a d e clandest in e 

paymen t s t o th e person s responsibl e fo r maldn g awar d decisions . T h e 
Agreement visualize s bringin g suc h malpract ice s unde r contro l b y providing fo r 
greater publi c scrut in y o f decision s t o awar d contracts . I t therefor e require s 
purchas ing enti t ie s t o publish : 

• A  post-awar d notic e statin g th e natur e an d quantit y o f th e produc t o r 
services covere d b y th e contract ; 

• Th e nam e an d addres s o f the winnin g tenderer ; 

• Th e valu e o f the winnin g award ; an d 

• Th e highes t o r lowes t offe r tha t wa s take n int o accoun t i n th e awar d o f th e 
contract. 

In addition , i f a n unsuccessfu l bidde r request s it , th e purchasin g entit y i s 
required t o giv e the bidde r it s reason s fo r bot h th e rejectio n an d th e selection . 
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Agreement o n Governmen t 
Procurement, Articl e X X 

Challenge procedures 

The Agreemen t als o call s o n it s membe r countrie s t o establis h a t th e nationa l 
level an independent revie w body to hear challenges or complaints an d request s 
for redress from domesti c or foreign supplier s agains t a  purchasing entity which 
in thei r vie w ha s no t adhere d t o th e rule s o f th e Agreemen t i n awardin g a 
contract. Th e procedur e fo r investigatin g suc h challenge s should , inter  alia, 
provide for : 

• Interi m measure s t o correc t breache s o f th e Agreement' s rules , includin g 
measures which ma y resul t i n th e suspensio n o f the procuremen t process , o r 

• Paymen t o f compensation t o the challenging tenderer, which may be limite d 
to th e cost s o f preparin g th e tende r o r the challenge . 

In addition , whe n th e governmen t o f the countr y where th e foreig n supplie r i s 
situated i s satisfied tha t th e rule s o f the Agreemen t hav e no t bee n followe d b y 
the entit y i n awardin g th e contract , i t ca n invok e W T O disput e settlemen t 
procedures. 

Agreement o n 
Government 
Procurement, Articl e V 

Agreement o n Governmen t 
Procurement, Articl e V: 5 

Special provisions for developing countries 

As note d earlier , onl y thre e developin g countries/area s hav e s o fa r accede d t o 
the Agreement . Th e reason s fo r th e reluctanc e o f developin g countrie s t o joi n 
the Agreemen t ca n generall y b e attribute d t o th e apprehensio n that , o n 
becoming a  member , the y wil l hav e t o chang e thei r existin g policies . Thes e 
policies currentl y requir e thei r purchasin g agencie s t o bu y locall y wheneve r 
possible and , when the y ar e allowed t o invit e tenders fro m foreig n suppliers , t o 
give pric e preference s t o domesti c producers . Further , i n orde r t o promot e th e 
development o f SMEs, domestic rules often oblig e purchasing agencies to prefe r 
SME product s t o thos e o f larg e firms . 

However, th e Agreemen t doe s provid e fo r specia l an d differentia l treatment . 
This permit s developin g countrie s t o negotiat e fo r accessio n withou t bein g 
obliged t o brin g al l thei r practice s i n conformit y wit h th e Agreemen t 
immediately o n joining . They ca n stipulate , fo r instance , tha t th e disciplin e o f 
the Agreement shoul d appl y only to a  specified numbe r o f purchasing agencies . 
Furthermore, the y ca n negotiat e fo r "exclusion s fro m th e rule s o n nationa l 
treatment" certai n product s o r service s fo r whic h the y wis h t o continu e t o 
extend pric e preference s t o domesti c producer s b y buyin g fro m the m eve n 
though th e price s quote d b y foreig n supplier s ar e lower . 

Agreement o n Governmen t 
Procurement, Articl e V : 1 2 - 1 3 

Agreement o n Governmen t 
Procurement, Articl e V: 11 

The Agreemen t ha s specifi c provision s o n specia l treatmen t t o b e accorde d t o 
least develope d countrie s wit h respec t t o product s o r service s originatin g fro m 
them. I t impose s a n obligatio n o n develope d countrie s t o provid e assistance , o n 
request, t o potentia l tenderer s i n thes e countrie s i n submittin g tenders , an d i n 
complying wit h technica l regulation s an d standard s relatin g t o product s o r 
services subjec t t o a n intende d procurement . 

Furthermore, t o enabl e supplier s i n developin g countrie s tha t hav e becom e 
members o f the Agreement t o benefit full y fro m th e opening of the governmen t 
procurement market , eac h develope d countr y i s require d t o establis h 
information centre s fro m whic h informatio n ca n b e obtaine d on : 

• Laws , regulations an d practice s relatin g t o governmen t procurement ; 

• Addresse s o f entitie s covere d b y th e Agreement ; 

• Natur e an d volum e o f product s o r service s procured , includin g availabl e 
information o n futur e tenders . 

From the strictl y legal point o f view, requests fo r suc h information ca n be mad e 
only by members o f the Agreement. I n practice however most, i f not all , of these 
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information centre s ma y b e willin g t o provid e informatio n t o developin g 
country member s o f W T O eve n thoug h the y ma y no t hav e accede d t o th e 
Agreement itself . Th e Agreemen t furthe r visualize s th e establishmen t a t a n 
appropriate tim e in the future o f an international informatio n centre . As such a 
centre wil l provid e informatio n an d assistanc e t o intereste d supplier s i n 
developing countries, the chances of its being set up will depend greatly on ho w 
many developin g countrie s acced e t o th e Agreement i n th e nea r future . 

Negotiations for improvements in the Agreement 

The Agreemen t call s o n membe r countrie s t o undertak e furthe r negotiations , 
Agreement on Government withi n a  perio d o f thre e year s fro m it s entr y int o forc e ( 1 Januar y 1996 ) an d 
Procurement, Article periodicall y thereafter , t o improv e th e Agreement . I n pursuanc e o f thes e 
XXIV:7 provisions , th e Committe e o n Governmen t Procuremen t initiate d i n Februar y 

1997 negotiation s coverin g followin g elements : 

• Simplificatio n an d improvemen t o f th e Agreement , including , wher e 
appropriate, adaptatio n t o advance s i n informatio n technology ; 

• Eliminatio n o f discriminator y measure s an d practice s tha t distor t ope n 
procurement; 

• Expansio n o f the produc t coverag e o f the Agreement ; an d 

• Broadenin g membershi p o f the Agreement . 

The participating countries are planning on completing the negotiations a t leas t 
on th e firs t ite m (simplificatio n an d improvemen t o f th e Agreement) i n 1999 , 
well i n advanc e o f the Thir d Ministeria l Conference . 

Interim agreement on government procurement 

As note d earlier , onl y thre e developin g countries/area s hav e becom e member s 
of the Agreement. One reason for this is the developing countries' apprehensio n 
that the Agreement's impositio n o f the MFN an d nationa l treatment principle s 
will require them to do away with their existing practices, under which domesti c 
suppliers benefit fro m pric e preferences. I n order to encourage developing coun -
tries to prepare themselve s fo r accedin g to th e Agreement, th e 199 6 Singapor e 
Ministerial Conferenc e decide d to establish a  Working Group on Transparenc y 
in Government Procuremen t to examine the desirability of negotiating in W T O 
an interi m agreemen t o n transparenc y i n governmen t procurement . Th e 
interim agreement , unlike the Agreement on Government Procurement , i s to be 
a multilateral agreemen t bindin g on al l member countries . I t will, however, no t 
impose substantiv e obligation s fo r th e extensio n o f MF N an d nationa l treat -
ment bu t wil l se t ou t suc h procedura l provision s a s will resul t i n greate r trans -
parency i n th e method s use d b y governmen t purchasin g agencie s i n procurin g 
goods. Chapte r 2 4 present s a n overvie w o f th e discussion s tha t ar e currentl y 
taking plac e i n th e Workin g Group . 

Work on government procurement under the provisions of GATS 

GATS, Article Xlll:2 Articl e XIII: 2 o f GAT S call s fo r mult i la tera l negot ia t ion s o n governmen t 
p rocu remen t i n service s wi th in tw o years fro m t h e da t e o f en t ry in t o forc e o f th e 
W T O Agreement . I n pursuanc e o f thi s provision , a  W o r k i n g Par t y o n GAT S 
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Rules ha s bee n establishe d b y th e Counci l fo r Trad e i n Service s t o undertak e 
preparatory work for negotiations i n the area of government procurement . (Th e 
Working Part y i s als o responsibl e fo r th e developmen t o f rule s o n emergenc y 
safeguard measure s an d subsidies. ) 

Business implications 

A numbe r o f product s purchase d b y governmen t agencie s i n develope d 
countries ca n be supplied b y enterprises i n developing countries . A n indicativ e 
list o f suc h product s i s given i n bo x 45 . 

At present , supplier s fro m developin g countrie s ar e no t abl e t o pu t i n bid s a s 
they have no access to notices of tenders fro m purchasin g agencies in develope d 
countries. Th e adoptio n o f electroni c system s b y purchasin g agencie s fo r th e 
issue o f tender s wil l mak e thi s informatio n availabl e o n th e Internet . Thi s wil l 
greatly improv e th e acces s o f busines s enterprises , particularl y i n developin g 
countries tha t hav e bee n abl e t o develo p Interne t facilities , t o th e governmen t 
procurement marke t i n other countries . There i s also vast potentia l fo r regiona l 
trade developmen t i n th e procuremen t secto r amon g developin g countries . 

Box 45 
Products purchased  by  government agencies  that can 
enterprises in  developing countries 
Textiles and clothing 
Footwear 
Office machines and data-processing  equipment 
Office furniture 
Telecommunications equipment 
Pharmaceuticals 
Medical equipment 
Food and food products 
Sanitary, heating  and lighting  fittings 
Motor vehicles 
Electrical machinery 
Paper, printing and  publishing products 
Rubber and plastic products 
Cleaning materials and equipment 

he supplied by 
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State trading 

Summary 
The GATT rules  impose two main obligations  on member countries in regard to State 
trading enterprises.  First,  they  require  these  enterprises to  conduct their  business  on 
the basis of commercial considerations. Second,  in order to ensure transparency in  the 
products imported  and  exported  by such enterprises, they  require  member countries to 
notify the  WTO  Secretariat  on  their  activities. 

Although wit h th e increasin g tren d toward s privatization , countrie s ar e 
reducing thei r relianc e o n Stat e trading , i t stil l continues t o pla y a n importan t 
role i n a t leas t som e countrie s i n th e impor t an d expor t o f certai n goods , 
particularly foo d an d foo d products , an d commoditie s trade d i n bulk . Stat e 
trading enterprise s ar e broadly define d as : 

Governmental an d non-governmenta l enterprises , includin g marketin g boards , 
which have been granted exclusive or special rights or privileges, including statutory 
or constitutiona l powers , i n th e exercis e o f whic h the y influenc e throug h thei r 
purchases or sales the level or direction of imports or exports. 

State trading needs to be distinguished from governmen t procurement , which is 
discussed i n th e precedin g chapte r (chapte r 18) . Unde r governmen t 
procurement, th e domestically produced o r imported produc t i s purchased by a 
government agenc y fo r it s ow n us e o r consumptio n o r fo r th e productio n o f 
goods o r service s fo r sale . I n th e cas e o f Stat e trading , import s ar e obtaine d 
primarily fo r sal e in the home marke t an d domesti c product s ar e purchased fo r 
sale in th e hom e marke t an d fo r expor t t o foreig n markets . 

The GAT T rule s o n Stat e tradin g basicall y appl y t o Stat e tradin g enterprise s 
engaged i n th e impor t an d expor t o f goods . 

Main obligation s 

To conduct busines s i n accordance wit h commercia l consideration s 

GATT 1994 , Articl e XVII:1 Th e basi c obligation GAT T impose s o n Stat e tradin g enterprise s i s to "ac t i n a 
manner consisten t wit h th e genera l principle s o f non-discriminator y 
treatment". I t state s that , i n practice , thi s ca n b e achieve d by : 

• Makin g "purchase s o r sale s solel y i n accordanc e wit h commercia l 
considerations, includin g price , quality , availabilit y an d marketability , 
transportation an d othe r condition s o f purchase o r sale" ; an d 

• B y providin g enterprise s i n othe r countrie s a n adequat e opportunit y 
"compete fo r participatio n i n suc h purchase s an d sales. " 

Understanding on the 
Interpretation of Article XVI I 
of GATT 1994 , §1 
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Transparency 

The othe r majo r obligatio n unde r th e Agreemen t i s transparency . Th e 
notification obligation s tha t th e GAT T impose s fo r thi s purpos e hav e bee n 
further strengthene d b y th e adoptio n o f th e Understandin g o n th e 
Interpretation o f Articl e XVI I o f GAT T 199 4 (Stat e trading ) i n th e Urugua y 
Round. Th e Understandin g require s membe r countrie s t o notif y th e Counci l 
for Trad e i n Good s of : 

• Stat e enterprise s engage d i n foreig n trade ; 

• Th e product s importe d o r exporte d b y them; an d 

• Othe r informatio n (give n i n respons e t o a  questionnaire ) s o a s t o permi t a 
clear appreciatio n o f th e manne r i n whic h th e enterprise s conduc t thei r 
trade. 

Understanding on Article 
XVII, §4 

It i s als o ope n t o a  countr y t o mak e a  counter-notificatio n t o th e Counci l fo r 
Trade i n Good s whe n i t consider s tha t a  Stat e tradin g enterpris e i n anothe r 
country ha s no t me t it s notification obligatio n with respec t t o it s Stat e tradin g 
activities. 

Understanding on Article 
XVII, §5 

The responsibilit y fo r reviewin g th e notificatio n an d counter-notification s 
made b y membe r countrie s rest s wit h th e Workin g Part y o n Stat e Tradin g 
Enterprises which has been established i n accordance with the provisions of th e 
Understanding. I n 199 7 an d 1998 , th e Workin g Part y revise d th e 
questionnaire o n Stat e trading which i s used by member countrie s t o discharg e 
their notificatio n obligatio n an d mad e considerabl e progres s i n th e 
development o f a n illustrativ e lis t o f th e activitie s o f Stat e tradin g enterprise s 
and th e type s o f relationshi p tha t exis t betwee n thes e enterprise s an d thei r 
governments. Th e revise d questionnair e ha s bee n approve d b y the Counci l fo r 
Trade i n Good s an d wil l provid e a  basi s fo r th e provisio n o f informatio n b y 
member countrie s o n thei r Stat e tradin g practices . 

Business implications 

The informatio n o n product s importe d an d exporte d b y Stat e tradin g 
organizations an d o n th e practice s the y follo w i n makin g purchase decision s i s 
expected t o hel p private-secto r busines s firm s i n enterin g int o commercia l 
transactions wit h thes e organizations . 
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Agreement on Trade-Related Aspects of Intellectual 
Property Rights 

Summary 
The development of  international trade can he adversely affected  if  the  standards 
adopted by countries to  protect intellectual property rights  (IPRs) vary  widely from 
country to country. Furthermore,  the  lax or ineffective enforcement of such rights  can 
encourage trade  in counterfeit  and  pirated  goods, thereby  damaging  the legitimate 
commercial interests  of  manufacturers who  hold or have acquired those  rights.  The 
Agreement on Trade-Related  Aspects of  Intellectual  Property Rights (TRIPS), 
negotiated in  the Uruguay Round, therefore lays  down minimum standards for the 
protection of  intellectual property rights as well as the procedures and  remedies  for 
their enforcement. It  establishes a mechanism for consultations and surveillance at the 
international level to ensure compliance with these standards by member countries at 
the national level. 

The structure  of the  Agreement is built  on  the  existing international conventions 
dealing with IPRs. Its  provisions apply to the following intellectual property rights: 

• Patents; 
• Copyright  and related rights; 
• Trademarks; 
• Industrial  designs; 
• Layout-designs  of integrated circuits; 
• Undisclosed  information; and 
• Geographical  indications. 

In order to ensure that holders of intellectual property do not abuse the exclusive rights 
available to  them, these rights are subject to a number of limitations and exceptions. 
These aim at ensuring a balance between the  legitimate interests of right holders and 
users of intellectual property. 

The Agreement also lays down procedures for consultations between governments when 
one party has  reasons  to believe  that the  licensing  practices  or  conditions of  an 
enterprise from another member country constitute an abuse of the Agreement or have 
adverse effects on competition. 

The Agreement provides  a  transitional  period of five years (i.e.  up  to  1  January 
2000) for  developing  countries to  bring their IPR legislation  in  conformity with  the 
provisions of the Agreement. For least developed countries the transitional period is 11 
years (up  to 1 January 2006). 

The provisions of the Agreement on plant inventions and varieties are currently being 
reviewed, in  accordance with the relevant provisions. The  Agreement further provides 
that all its provisions should be reviewed after a period of five years, i.e.  in 2000. 
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Intellectual property rights and their implications for international trade 

The object s o f intellectua l propert y ar e th e creation s o f th e huma n mind , th e 
human intellect , thu s th e designatio n 'intellectua l property' . 

They include copyright, patents an d industria l designs . Copyright relates to th e 
rights o f creators o f literary, scientifi c an d artisti c works. Patents giv e exclusiv e 
rights t o inventors ; however , invention s ca n b e patente d onl y i f they ar e new , 
non-obvious an d ar e capabl e o f industria l applications . Industria l design s ar e 
new o r origina l aestheti c creation s determinin g th e appearanc e o f industria l 
products. Thes e thre e right s ar e availabl e fo r limite d durations . 

Intellectual propert y als o include s trademarks , servic e mark s an d appellation s 
of origin (o r geographical indications) . I n th e cas e o f these propert y rights , th e 
aspect o f intellectual creatio n - althoug h existen t - i s less prominent. However , 
protection i s granted t o trademarks an d othe r sign s to enabl e manufacturer s t o 
distinguish thei r product s o r service s fro m thos e o f others . Trademark s hel p 
manufacturers buil d consume r loyalty . The y als o assis t consumer s i n makin g 
informed choice s on the basis of the information provide d by manufacturers o n 
the qualit y o f thei r products . 

Implications of IPRs for trade 

Any unauthorize d us e o f intellectua l propert y constitute s a n infringemen t o f 
the righ t o f th e owner . Unti l abou t tw o decade s ago , suc h infringement s ha d 
implications largel y fo r domesti c trade . Furthermore , th e problem s the y pose d 
were considered t o be mainly a t the nationa l leve l which -  apar t fro m affectin g 
the interest s o f th e owner s o f right s -  impinge d o n scientifi c progres s an d 
cultural life . 

In recent years, however, there has been increasing realization that the standard s 
adopted by countries to protect their IPRs as well as the effectiveness wit h which 
they ar e enforce d hav e implication s fo r th e developmen t o f internationa l trade . 
There ar e many reason s fo r this , o f which thre e ar e especially worth noting . 

First, economi c activit y i n mos t develope d countrie s i s increasingl y becomin g 
research- an d technology-intensive . A s a  result , thei r expor t product s -  bot h 
traditional (suc h a s chemicals , fertilizer s an d pharmaceuticals ) an d 
comparatively ne w (telecommunication s equipment , computers , software ) -
now contai n mor e technologica l an d creativ e input s tha t ar e subjec t t o 
intellectual propert y rights . Manufacturer s ar e therefor e kee n t o ensur e tha t 
wherever they market thei r products these rights are adequately protected, thu s 
enabling the m t o recou p thei r R & D expenditure . 

Second, wit h th e remova l o f restriction s o n foreig n investmen t b y a  larg e 
number o f developin g countries , ne w opportunitie s ar e emergin g fo r th e 
manufacture i n thes e countrie s o f patente d product s unde r licenc e o r withi n 
joint ventures. The willingness o f industries i n industrialized countrie s t o ente r 
into suc h arrangement s an d t o mak e thei r technolog y available , however , 
depends o n ho w fa r th e IP R syste m o f th e hos t countr y provide s the m a n 
assurance tha t thei r property right s t o technology will be adequatel y protecte d 
and no t usurpe d b y loca l partners makin g use o f revers e engineering . 

Third, th e technologica l improvement s i n product s enterin g internationa l trad e 
have been matche d b y technological advance s tha t hav e made reproductio n an d 
imitation simpl e an d cheap . I n countrie s wher e law s o n IPR s ar e no t strictl y 
enforced, thi s ha s resulted , a s bo x 4 6 shows , i n increase d productio n o f 
counterfeit an d pirate d goods , not onl y for sal e in domestic markets bu t als o fo r 
export. 
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Box 46 
Trade in  counterfeit  and  pirated  goods 

Estimates of revenue foregone by industries as a result of counterfeiting, pirating and 
other infringement of intellectual property rights vary widely, but there  is  no doubt 
that the  value involved is significant 
Goods are treated as counterfeit  when  they are offered for sale  particularly under 
well-known trademarks  which the  seller has no authority to use. These  are generally 
labour-intensive products which, because  of the reputation of the brand name, can be 
sold at high  prices. They  include  clothing, shoes,  watches,  cosmetics,  leather  goods, 
and household and sporting goods. 
Pirated goods are those that  infringe  copyright and related  rights. Book publishers, 
producers of records, discs,  films, tapes and cassettes are often the victims of violation 
of copyright and related rights. Technological progress has greatly facilitated the art of 
copying. The computer software industry is the leading victim of the speed with which 
intellectual property can be illegally copied and distributed on an international scale. 

WIPO conventions on IPRs 

Efforts t o develo p rule s providin g adequat e protectio n t o intellectua l propert y 
rights a t th e internationa l leve l hav e bee n mad e fo r ove r a  century , mainl y 
under th e auspice s o f th e Worl d Intellectua l Propert y Organizatio n (WIPO ) 
and it s predecesso r organizations . A s a  result , a  numbe r o f convention s layin g 
down internationa l obligation s t o protec t th e right s o f owner s o f IPR s hav e 
been adopted . Bo x 47 list s thes e convention s an d indicate s thei r coverag e an d 
main field s o f application . 

Background to the Uruguay Round negotiations on IPRs 

Proposals that action should be taken in GATT to control the trade in counterfei t 
and pirate d good s wer e mad e b y develope d countrie s a s earl y a s th e Toky o 
Round o f negotiations . Whe n th e Urugua y Roun d wa s bein g launched , thes e 
countries propose d tha t th e negotiation s shoul d no t onl y cove r trad e i n 
counterfeit good s bu t als o ai m a t developin g minimu m standard s o f protectio n 
for adoptio n b y membe r countries . Whil e developin g countrie s wer e i n genera l 
not oppose d t o th e proposal s fo r actio n o n counterfei t goods , the y initiall y 
resisted discussio n o n minimu m standards . The y wer e apprehensiv e tha t suc h 
negotiations woul d requir e the m t o chang e thei r policies . Fo r developmen t an d 
social reasons , thes e policie s exclude d certai n product s fro m patentabilit y o r 
provided shorte r protectio n period s tha n th e 2 0 year s fo r whic h paten t 
protection wa s generall y grante d b y develope d countrie s fo r invention s relatin g 
to suc h product s a s pharmaceuticals , chemicals , fertilizers , insecticide s an d 
pesticides. They were also fearful tha t the adoption o f minimum standard s would 
lead t o increase d royalt y payment s fo r th e us e o f patente d technolog y unde r 
licence an d thu s t o highe r price s fo r th e product s s o manufactured . 

These views , however , di d no t prevai l an d pressure s fro m develope d countrie s 
ultimately resulte d i n th e negotiation s focusin g t o a  greate r exten t o n th e 
establishment o f substantiv e an d unifor m standard s providin g a  higher leve l of 
protection fo r intellectual property rights . It is important t o note in this contex t 
that th e attitud e o f bot h develope d an d developin g countrie s evolve d a s th e 
negotiations proceeded . I t wa s thu s possibl e t o reac h a  consensu s o n th e 
Agreement o n TRIP S which , inter  alia,  lay s dow n minimu m standard s fo r th e 
protection o f al l the mai n categorie s o f intellectua l propert y rights . 
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Box 47 
Intellectual property  rights: instruments, subject matter, fields 
of application and  related  WIPO  and  other  international 
agreements 

Types of intellectual 

property rights 

Types of instrument 

Industrial 
property 

Literary and 
artistic 
property 

Sui generis 
protection 

Patents 

Utility models 

Industrial 
designs 

Trademarks 

Geographical 
indications 

Copyrights 
and 
neighbouring 
rights 

Breeders' 
rights 

Integrated 
circuits 

Trade secrets 

Subject matter 

New, non-obvious, 
industrially applicable 
inventions 

Functional designs 

Ornamental designs 

Signs or symbols to 
distinguish the goods and 
services of one enterprise 
from those of others 

Identification of the place 
of origin of goods 
indicative of the quality 
or other characteristics 
associated with the area 

Original works of 
authorship and related 
contributions from 
performers, producers of 
sound recordings, and 
broadcasting organizations 

New, stable, 
homogenous, distinctive 
varieties 

Original layout designs 

Secret business 
information 

Main fields of 

application 

Manufacturing 

Manufacturing 

Clothing, motor 
cars, electronics, 
etc. 

All industries 

Agricultural and 
food industries, 
notably the 
sectors for wine 
and spirits 

Printing, 
entertainment 
(audio, video, 
motion pictures) 
software, 
broadcasting 

Agriculture and 
food industry 

Micro-electronics 
industry 

All industries 

Major internationa l 

agreements 

Paris Convention; Patent 
Cooperation Treaty; 
Budapest Treaty 

Paris Convention 

Hague Agreement; Paris 
Convention; Locarno 
Agreement 

Paris Convention; Madrid 
Agreement (international 
registration); Nice 
Agreement; Madrid 
Protocol (not yet in 
force); Trademark 
Law Treaty (not yet 
in force) 

Lisbon Agreement; 
Madrid Agreement (false 
indications) 

Berne Convention; 
Rome Convention; 
Geneva Convention; 
Brussels Convention; 
Universal Copyright 
Convention 

Union for the Protection 
of New Varieties of 
Plants (UPOV) 

Washington Treaty 
(not yet in force) 

Source: Carlos Braga, "Trade-Related Aspects of Intellectual Property Rights: The Uruguay Round Agreement and 
Its Economic Implications" (World Bank conference paper, 26-27 January 1995) . 

Note: With the exception of UPOV, all treaties identified above are administered by WIPO. The Washington Treaty, 
not yet in force, has also been negotiated under WIPO auspices. The Rome Convention is administered jointly by 
WIPO, ILO and UNESCO. The Universal Copyright Convention is administered by UNESCO. 

Agreement on Trade-Related Aspects of Intellectual Property Rights 

Structure 

The TRIP S Agreemen t build s o n th e mai n internationa l convention s o n 
intellectual propert y right s b y incorporatin g (b y reference ) mos t o f thei r 
provisions. I t furthe r provide s tha t countrie s ma y i n pursuanc e o f thes e 
conventions guarante e highe r protectio n tha n i s require d b y th e TRIP S 
Agreement, a s long a s i t doe s no t contraven e th e Agreement' s provisions . 
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Agreement on TRIPS, 
Articles 3 and 4 
Agreement on TRIPS, 
Article 3:footnote 

Agreement on TRIPS, 
Section 8 (Article 40) 

Agreement on TRIPS, 
Article 27 

The mai n provision s o f th e Agreemen t ca n b e divide d int o th e followin g fiv e 
groups: 

• Basi c principles an d genera l obligations . 

• Minimu m standard s o f protectio n covering : 

- Th e subjec t matte r protected , 

- Th e right s conferred , 

- Permissibl e exception s t o those rights , an d 

- Th e minimu m duratio n o f protection . 

• Anti-competitiv e practice s i n contractua l licences . 

• Domesti c procedure s an d remedie s fo r th e enforcemen t o f intellectua l 
property rights . 

• Transitiona l arrangement s fo r th e implementatio n o f th e rule s a t th e 
national level . 

Basic principles  and  general obligations 
The Agreement reaffirm s th e basi c principle o f national treatmen t embodie d i n 
the variou s intellectua l propert y righ t conventions . I n particular , i t state s tha t 
in regard to the "availability , acquisition, scope , maintenance an d enforcement " 
of intellectua l propert y right s foreign national s shal l no t be accorded treatmen t 
that i s less favourabl e tha n tha t accorde d b y a  country t o it s ow n nationals . I n 
addition countrie s ar e require d t o exten d MF N treatmen t t o foreig n national s 
by no t discriminatin g amon g them . 

Minimum standards,  including  duration of  protection 
The Agreemen t break s ne w groun d b y definin g th e mai n element s o f 
protection, th e right s t o b e conferre d an d th e minimu m ter m o f protectio n fo r 
each o f th e followin g IPRs : 

• Patents ; 

• Copyrigh t an d relate d rights ; 

• Trademarks ; 

• Industria l designs ; 

• Layout-design s o f integrate d circuits ; 

• Undisclose d information , includin g trad e secrets . 

• Geographica l indications , includin g appellatio n o f origin . 

The Agreement also has a section on the control o f anti-competitive practice s i n 
contractual licences . 

Patents 

Definition and  coverage.  Patents provid e propert y right s t o inventions. 25 Th e 
Agreement provide s tha t fo r a n inventio n t o b e registere d a s a  patent : 

• I t mus t b e new ; 
• I t mus t involv e a n inventiv e step ; an d 
• I t mus t b e capabl e o f industria l application . 

The Agreemen t furthe r stipulate s tha t countrie s shal l gran t patent s fo r 
inventions i n all  fields of technology an d fo r both : 

• Products , an d 

• Processes , includin g thos e use d i n manufacturin g products . 

25 A n 'invention ' ma y b e define d a s a  nove l ide a whic h permit s i n practic e th e solutio n o f a 
specific proble m i n a  fiel d o f technology . 
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Furthermore, patent s ar e t o b e grante d withou t discriminatio n a s t o plac e o f 
invention an d whethe r product s ar e importe d o r locall y produced . Th e onl y 
products o r processe s whic h countrie s ar e permitte d t o exclud e fro m 
patentability are : 

• Diagnostic , therapeuti c an d surgica l method s fo r th e treatmen t o f human s 
or animals ; 

• Plan t an d anima l invention s othe r tha n micro-organisms ; 

• Essentiall y biologica l processe s fo r th e productio n o f plant s an d animal s 
other tha n non-biologica l an d microbiologica l processes . 

However, wher e a  countr y exclude s plan t an d anima l invention s an d plan t 
varieties fro m patentability , i t i s expected t o protec t the m unde r a n effectiv e sui 
generis system. (Th e Lati n ter m sui  generis means 'o f it s own kind'. ) I t i s generally 
considered tha t thi s provision aim s a t encouraging countries t o use the sui generis 
system provided by the UPOV26 Conventio n o n the Protectio n o f New Varietie s 
of Plant s (describe d i n box 48) . 

Box 48 
Convention for the  Protection  of New Varieties  of Plants 
The objective  of  the  UPOV  Convention  is  to  ensure  that  the  member  States 
acknowledge the  achievements of  breeders of  plant varieties,  by  making  available to 
them exclusive property  rights on the  basis of a set  of uniform and clearly  defined 
principles. To  be eligible for protection,  varieties  have to be: 
• Distinct  from existing  commonly known varieties; 
• Sufficiently  homogenous; 
• Stable;  and 
• New  in  the sense that they  must not have been commercialized. 
Like all  intellectual  property  rights, the rights of plant breeders  are  granted for a 
limited period of time, at the  end of which the varieties protected by them pass into 
public domain. Authorization from the  holder  of the right  is not required for the  use  of 
the protected  variety in research, including  its use in breeding other new varieties. 
Note: The  convention is administered by the  International  Union for the  Protection 
of New Varieties  of Plants (UPOV).  The  1991 revision  of the Convention entered 
into force on 24 April  1998. 

The Agreemen t provide s fo r a  revie w i n 199 9 o f th e optio n t o exclud e fro m 
patentability certai n plan t an d anima l inventions . Wor k relate d t o th e revie w 
process ha s bee n initiate d b y th e Counci l fo r TRIPS . 

Rights of patent holders.  Patent s give patent owners exclusive property rights ; these 
allow them t o preven t other s fro m usin g the invention s covered . Manufacturer s 
wishing t o us e patente d invention s mus t obtai n licence s o r authorization s fro m 
the paten t owners , who normall y wil l requir e the m t o pa y royalties . 

The Agreement clarifie s thes e exclusive rights of patent owners . In particular , i t 
states tha t wher e th e subjec t o f a  paten t i s a  product , thir d person s ca n make , 
sell or import tha t produc t onl y with th e consen t o f the paten t owner . Where a 
process i s patented , thir d partie s canno t us e th e proces s withou t th e paten t 
owner's consent ; neithe r can they , without thi s consent , sel l or import product s 
directly obtaine d wit h th e patente d process . 

Agreement o n TRIPS, 
Article 27:3(b ) 

Agreement o n TRIPS, 
Article 28 

26 Internationa l Unio n fo r th e Protectio n o f Ne w Varietie s o f Plants . 
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Furthermore, the Agreement provide s tha t i n civil proceedings fo r infringemen t 
of th e paten t o n a  manufacturin g process , a n infringin g produc t shal l b e 
presumed t o have been produce d b y using the patente d proces s i f it i s identica l 
to tha t produce d b y th e patente d process . I n suc h cases , a s i t i s generall y 
difficult fo r th e paten t owne r t o gathe r evidenc e t o establis h tha t th e proces s 
has actually been used , the burde n o f proof shal l be on the defendant , i.e . he o r 
she wil l hav e t o establis h tha t th e produc t ha s bee n manufacture d wit h a 
process differen t fro m tha t covere d b y th e patent . 

Agreement on TRIPS, Compulsory  licensing. Wha t happen s i f a  patent owne r refuse s t o licens e the us e of 
Article 31 th e patente d inventio n b y demandin g unreasonabl e terms ? Th e la w i n man y 

countries provide s tha t where the patente d produc t i s not availabl e o r is available 
at exorbitan t prices , the governmen t ma y o n ground s o f public interes t authoriz e 
an interested manufacturer t o use the patent agains t payment to the patent holde r 
of a n adequat e royalty . However , th e Agreemen t lay s dow n stric t condition s fo r 
such licensin g t o ensur e tha t compulsor y licence s ar e issue d onl y i n exceptiona l 
situations an d o n a n objectiv e basis . I n particular , i t provide s tha t compulsor y 
licences may be granted only when the interested manufacture r ha s failed i n his or 
her efforts t o obtain the authorization o n reasonable terms and conditions. Box 49 
lists some of the othe r conditions which mus t b e fulfilled befor e government s ca n 
intervene an d licens e a  manufacturer t o us e patented technology . 

Agreement on TRIPS, Disclosure  of information. Although paten t owner s hav e exclusiv e propert y right s 
Article 29 ove r thei r inventions , the y canno t withhol d technica l informatio n o n thes e 

inventions. Th e legislatio n o f mos t countrie s requir e applicant s fo r patent s t o 
disclose suc h informatio n o n th e product s o r processe s t o b e patente d a s wil l 
enable technicall y qualifie d person s t o understan d an d us e i t fo r furthe r 
research o r for industria l applicatio n afte r th e expiry of the terms of the patents . 
Such informatio n ca n b e obtaine d b y an y intereste d perso n fro m th e paten t 
office, afte r payin g th e necessar y charges . 

Box 49 
Conditions prescribed in the Agreement on TRIPS for the 
compulsory licensing of patents 
(Agreement on TRIPS, Article 31) 
As a  general rule,  a compulsory licence  for the  use of a patented technology may  he 
granted by the government of the country where the patent is registered if the interested 
user (which can he the government itself or a company or private individual) has been 
unsuccessful in obtaining the licence from the  patent holder on reasonable commercial 
terms. In national emergencies, other circumstances of extreme urgency and in cases of 
public non-commercial use,  this condition does not have to be met. However,  the 
patent holder has to be informed about the use. 
The grant  of  such  compulsory  licence shall  further be  subject  to  the  following 
conditions: 
• Such  licence shall be granted for supply  predominantly to the domestic market. 
• It  shall be terminated if and when the circumstances which led to it cease to exist. 
• In  the  case  of semi-conductor  technology,  the  licence  shall  only  be  for public 

non-commercial use or to remedy adjudicated anti-competitive practices. 
• The  grant of such a licence shall be for non-exclusive  use. 
• The  patent owner  shall be paid adequate remuneration, taking  into account the 

economic value of the licence. 
• The  patent  holder  shall have  a  right  to  appeal  against the  decision to  grant 

compulsory licence or any decision relating  to the remuneration provided. 
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These provision s fo r publi c disclosur e o f informatio n balanc e tw o objective s o f 
governments i n givin g pa ten t rights . B y givin g exclusiv e rights , government s 
provide inventor s a n incentiv e fo r researc h an d a  rewar d fo r thei r inventiv e work . 
T h e exclusiv e right s als o enabl e manufacturer s t o recoup , an d profi t from , thei r 
investment o n researc h an d development . A t th e sam e t ime , b y requirin g 
inventors t o mak e a  publi c disclosur e o f informatio n o n thei r inventions , 
governments see k t o ensur e t ha t thes e invention s ar e use d fo r th e benefi t o f th e 
communi ty a t larg e an d fo r furthe r technologica l R & D . Whi l e suc h informatio n 
canno t b e employe d fo r commercia l purpose s b y other s unti l th e expir y o f th e 
patent , i t i s open t o an y university , researc h o r busines s organizatio n t o us e i t fo r 
further research . The y ma y eve n appl y fo r a  secondar y pa ten t o n th e basi s o f th e 
earlier pa ten te d invention . T h e Agreemen t clarifie s thi s b y statin g tha t th e 
legislation o f membe r countrie s "shal l requir e t ha t a n applican t fo r a  pa ten t shal l 
disclose th e inventio n i n a  manne r sufficientl y clea r an d complet e fo r th e 
invention t o b e carrie d ou t b y a  perso n skille d i n th e art" . 

Agreement on TRIPS, Copyright  and  related  rights 
Articles 9-14 

The subjec t matte r o f copyrigh t protectio n include s work s i n th e literary , 
scientific an d artisti c domain , whateve r th e mod e o r for m o f expression . Fo r a 
work t o enjo y copyrigh t protection , however , i t mus t b e a n origina l creation . 
The idea in the work does not need to be new but the form, b e it literary, artisti c 
or scientific, i n which i t is expressed must be the original creation o f the author . 

Rights comprised in copyright. Owners of copyright i n a protected work have a right 
to exclud e other s fro m usin g i t withou t thei r authorization . Th e right s o f 
copyright owner s ar e therefor e ofte n describe d a s exclusiv e right s t o authoriz e 
others t o us e th e protecte d work . Authorizatio n fro m copyrigh t owner s i s 
usually require d i n th e followin g situations : 

• Reproductio n rights : copying an d reproducin g th e work ; 

• Performin g rights : performing th e wor k i n publi c (e.g . play o r concert) ; 

• Recordin g rights: making a sound recordin g of the work (e.g . phonograms o r 
sound recording s i n th e technica l languag e o f copyrigh t law) ; 

• Motio n pictur e rights : makin g a  motio n pictur e (ofte n calle d cinema -
tographic wor k i n technica l language) ; 

• Broadcastin g rights : broadcasting th e wor k b y radi o o r television ; 

• Translatio n an d adaptatio n rights : translating an d adaptin g th e work . 

In additio n t o thes e exclusiv e right s o f a n economi c character , copyrigh t law s 
provide origina l author s mora l rights . Thes e right s enabl e authors , eve n afte r 
they hav e transferre d thei r economi c rights , t o clai m authorshi p o f th e wor k 
and t o objec t t o an y distortio n o r othe r derogator y actio n i n relatio n t o th e 
work which woul d b e prejudicia l t o thei r reputatio n o r honour . 

Related rights. Literary and artisti c works are created i n order to be disseminate d 
among the public . This canno t alway s be done by the author s themselves , fo r i t 
often require s intermediarie s who use their professiona l skill s to give the work s 
appropriate form s o f presentatio n t o mak e the m accessibl e t o a  wide public . 

In additio n t o protectin g th e right s o f author s o f works , i t i s therefor e als o 
necessary t o protec t th e right s of : 

• Performin g artist s i n relatio n t o thei r performance ; 

• Producer s o f phonograms i n relatio n t o thei r phonograms ; an d 

• Broadcastin g organization s i n relatio n t o thei r radi o an d televisio n 
programmes. 
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These related right s of performing artists , record producers and broadcasters ar e 
also calle d neighbourin g right s becaus e the y hav e develope d i n paralle l t o 
copyright an d th e exercis e o f thes e right s i s ofte n linke d wit h th e exercis e o f 
copyright. Copyrigh t law s frequentl y dea l als o with neighbourin g rights . 

Provisions of  the  TRIPS  Agreement.  Th e mai n provision s o n copyrigh t an d 
neighbouring right s ar e containe d i n th e Bern e Convention . Th e TRIP S 
Agreement clarifie s an d add s t o th e Convention' s provision s on : 

• Compute r programme s an d databases ; 

• Renta l right s t o compute r programmes , soun d recording s an d films ; 

• Right s o f performer s an d producer s o f phonograms ; an d 

• Right s o f broadcastin g organizations . 

Box 50 summarize s th e Agreement' s provisions . 

Box 50 
Copyright provisions in the Agreement on TRIPS 
Computer programmes  (Article  10).  The  Agreement  provides  that  computer 
programmes should he  considered  literary works  and  protected  under national 
copyright laws. 
Rental rights  (Article  11). The  Agreement  requires countries to  provide authors of 
computer programmes, sound  recordings  and  cinematographic  films "the  right  to 
authorize or to prohibit the commercial rentar  of  their copyright works.  A  member 
country "shall  be excepted from this  obligation in  respect  of  cinematographic works 
unless such rental has led  to  widespread copying of such works... materially impairing 
the exclusive right of reproduction conferred on ... authors". 

Protection of  performers, producers  of  phonograms (sound  recordings)  and 
broadcasting organizations. 
Performers (Article  14).  The  Agreement provides that performers  shall  have,  "in 
respect of a fixation of  their performance on a phonogram", the right to prevent the 
reproduction of such fixation. They shall also have a right to prevent "broadcasting by 
wireless means and the communication to the public of their live performance" without 
their authorization. 
Producers. Phonogram  producers shall  have the  right to authorize or prohibit the 
direct or indirect reproduction of  their phonograms. 
Broadcasting organizations. These  organizations shall have the right to prohibit the 
following acts from being  carried out without their authorization: 
• Fixation; 
• Reproduction  of fixations; 
• Rebroadcasting  by wireless or communication on television of their broadcasts. 
See box 52  for provisions  on periods of duration. 

Trademarks 

A trademar k i s a  sig n whic h serve s t o distinguis h th e good s o r service s o f a n 
industrial o r commercial enterpris e fro m thos e o f other enterprises . Suc h a  sign 
may consis t o f on e o r mor e distinctiv e words , letters , names , numerals , 
figurative element s an d combinatio n o f colours . Suc h a  sign ma y combin e an y 
of th e above-mentione d elements . A s th e basi c purpos e o f a  trademar k i s t o 
distinguish, th e law s o f mos t countrie s provid e tha t an y mar k t o b e protecte d 
must b e distinctive . 

Agreement on TRIPS, 
Articles 15-2 1 



246 Chapter 20  -  Agreement  on Trade-Related  Aspects of Intellectual Property Rights 

Agreement on TRIPS, 
Article 15 

Agreement on TRIPS, 
Article 16 

Agreement on TRIPS, 
Article 20 

Agreement on TRIPS, 
Article 21 

Agreement on TRIPS, 
Article 19 

Purpose served by trademarks.  Trademark s serv e a  twofol d purpose . The y hel p 
their owners sel l and promote thei r products by stimulating brand loyalty . The y 
serve consumer s b y assistin g the m i n makin g a  choic e amon g severa l 
possibilities an d b y encouraging trademar k owner s t o maintai n o r improv e th e 
quality o f th e product s sol d unde r thei r trademarks . 

Although i n som e countrie s an d i n som e situation s th e righ t t o th e exclusiv e 
exploitation o f a  trademark ma y b e obtaine d b y it s extende d us e i n commerc e 
and without registration , i t i s generally necessary fo r effectiv e protectio n tha t a 
trademark i s registered i n a  government offic e (usuall y th e offic e whic h grant s 
patents). Applicant s wishin g t o registe r a  trademar k ar e require d t o stat e th e 
nature o f the goods in respec t o f which a  mark i s to be registered. The rational e 
for thi s rul e i s that registrant s o f trademark s shoul d b e abl e t o us e th e sign s i n 
question onl y fo r th e good s s o stated . However , i n practice , th e preventio n o f 
the use of trademarks fo r other goods or services i s contingent o n the likelihoo d 
of th e consume r confusin g the m wit h registere d marks . Thi s i s teste d o n th e 
basis o f th e similarit y o f th e good s o r th e reputatio n o f th e mark . 

International rules  on the use of trademarks. Internationa l rule s o n trademark s ar e 
contained i n th e Pari s Convention . Th e Agreemen t o n TRIP S complement s 
these rule s i n th e followin g areas : 

• Definitio n o f 'trademark' . 

• Exclusiv e right s o f trademark owners . 

• Prohibitio n o f th e impositio n o f specia l requirement s fo r th e us e o f 
trademarks. 

• Licensin g an d assignmen t o f trademarks . 

• Cancellatio n o f trademarks . 

Definition of  'trademark''.  The Agreemen t provide s tha t sign s o r combinations o f 
signs capabl e o f distinguishin g th e good s o r service s o f on e undertakin g fro m 
those o f othe r undertaking s ca n b e registere d a s trademarks . Thes e includ e 
names, letters , numbers , figurativ e element s o r combination s o f colours . A 
country ma y provide tha t a  mark tha t ha s been i n use fo r a  period i s eligible fo r 
registration. 

Exclusive rights. Th e owner s o f registere d trademark s hav e exclusiv e right s t o 
prevent thir d partie s fro m usin g o n identica l o r simila r good s sign s tha t ar e 
similar t o thos e i n respec t o f which th e trademar k i s registered wher e suc h us e 
would caus e confusion . Whe n a n identica l trademar k i s use d o n good s an d 
services tha t ar e identical , " a likelihood o f confusio n shal l b e presumed. " 

Special requirements. The Agreement urge s countries no t t o impos e o n th e us e of 
trademarks specia l requirement s which , fo r example , woul d b e detrimenta l t o 
their capacit y "t o distinguis h th e good s o r service s o f on e undertakin g fro m 
those o f othe r undertakings. " I t als o oblige s countrie s t o discontinu e th e 
practice o f permitting th e us e o f foreign trademark s onl y i f these ar e combine d 
with anothe r trademark , suc h a s one o f a  national origin . 

Licensing and assignment  of trademarks. The Agreemen t leave s membe r countrie s 
free t o determin e th e "condition s o n th e licensin g an d assignmen t o f 
trademarks". However , i t state s tha t th e owner s shoul d no t b e compelle d t o 
grant licences fo r the use of trademarks. Moreover , owner s "shal l have the righ t 
to assig n a  trademark with o r without th e transfe r o f the busines s t o which th e 
trademark belongs. " 

Cancellation of  trademarks.  Th e protectio n grante d t o th e proprieto r o f a 
registered mar k i s base d o n th e assumptio n tha t h e o r sh e wil l us e i t i n 
commerce. The law s of most countrie s provid e fo r cancellation o f the mar k i f i t 
is no t use d ove r a  certai n period . Th e law s o f mos t countrie s provid e fo r th e 
cancellation o f marks that are not being used as the number o f marks being file d 
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for registratio n ever y year i s rising at spectacula r rates . In fact , th e proliferatio n 
of mark s an d thei r increasin g us e i n commerc e ha s le d t o a  rea l deart h o f 
symbols o r trademark s availabl e fo r adoptio n an d us e b y ne w applicants . 
Human ingenuit y i n evolvin g ne w signs , b y combinin g letters , number s o r 
pictures, i s after al l no t withou t limits . 

The TRIP S Agreemen t lay s dow n certai n guideline s whic h registratio n 
authorities ar e expected t o follo w i n cancelling trademarks becaus e o f non-use . 
It provide s tha t a  registere d trademar k ca n b e cancelle d "onl y afte r a n 
uninterrupted perio d o f a t leas t thre e year s o f non-use" . I n takin g suc h 
decisions, adequat e weigh t shoul d b e give n t o th e circumstance s beyon d th e 
control o f the foreig n trademar k owner , suc h a s import restriction s impose d b y 
governments o n th e impor t o f product s carryin g a  trademark . Moreover , use , 
for example by licensees, should be recognized a s use by the owner of the mark . 

Agreement on TRIPS, 
Articles 25-2 6 

Agreement on TRIPS, 
Article 25 

Agreement on TRIPS, 
Article 25 

Agreement on TRIPS, 
Articles 22-2 4 
Agreement on TRIPS, 
Article 22 

Industrial designs 

Not al l countrie s currentl y protec t industria l designs , whic h cove r th e 
ornamental feature s o f product s includin g shapes , lines , motif s an d colours . 
Industrial design s ar e protecte d mainl y i n consume r articles , o f which textiles , 
leather an d leathe r products , an d moto r car s ar e examples . 

The TRIP S Agreemen t impose s a n obligatio n o n it s membe r countrie s t o 
protect industria l design s tha t are : 

• New , o r 

• Original . 

The design s thu s nee d t o b e eithe r nove l o r origina l t o qualif y fo r protection. 27 

The owne r of the protected desig n ha s exclusive right to it s use and can preven t 
third partie s who hav e no t obtaine d hi s or her consent fro m "making , sellin g or 
importing article s bearin g o r embodyin g a  desig n whic h i s a  copy , o r 
substantially a  copy, o f the protecte d design" . 

The Agreemen t ha s a  specia l provisio n t o tak e int o accoun t th e shor t lif e cycl e 
and th e shee r number o f new designs i n the textil e sector . I t provides tha t "an y 
cost, examinatio n o r publication " mus t no t "unreasonabl y impai r th e 
opportunity t o see k o r obtai n suc h protection. " 

Geographical indications 

Geographical indication s ai m a t informin g th e consume r tha t a  goo d ha s th e 
quality, reputatio n o r othe r characteristi c "essentiall y attributabl e t o it s 
geographical origin" . Th e Agreemen t provide s tha t membe r countrie s shoul d 
adopt "lega l means " t o preven t "th e us e o f an y mean s i n th e designatio n o r 
presentation tha t indicate s o r suggests tha t th e good i n question originate s i n a 
geographical area other than the true place of origin in a manner which mislead s 
the publi c a s to th e geographica l origi n o f the good" . 

The mos t commo n exampl e o f ho w geographica l indication s ca n mislea d th e 
public i s provide d b y 'Champagne ' whic h i s no t a  trademar k bu t a  regio n i n 
France. I n principl e i t i s no t permissibl e t o cal l win e produce d elsewher e (i n 
Argentina o r th e Unite d States , fo r example ) 'Champagne ' eve n thoug h th e 
producing countr y ma y regar d th e win e a s comparable t o Frenc h champagne . 

27 I n th e Urugua y Roun d negotiations , som e countrie s ha d propose d tha t propert y right s fo r 
industrial designs should be granted only if they were "new and original". The application of 
such a cumulative principle was not, however, favoured b y a number of countries, which fel t 
that the application of the principle would make it difficult t o obtain protection for industrial 
designs. 
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Since th e Agreemen t doe s no t la y dow n th e m e t h o d b y whic h thes e indicat ion s 
should b e protected , ther e ar e wid e var iat ion s i n th e wa y law s dea l wi t h them . 
Whi l e som e countr ie s hav e specifi c geographica l indicat io n laws , other s us e 
t r ademark law , consume r pro tec t io n law , marke t in g law , c o m m o n la w o r a 
combina t ion o f these . 

The product s t o whic h thes e law s appl y i n develope d countrie s ar e 
predominant ly wine s an d spirits . Ther e ar e howeve r a  fe w exceptions . Uni te d 
States la w fo r instanc e prevent s th e applicatio n o f th e geographica l indicatio n 
' Idaho ' t o pota toe s an d onions , an d 'Rea l Californi a cheese ' t o chees e no t 
produced i n th e region . 

Agreement on TRIPS, T h e Agreemen t ha s specia l provision s a imin g a t acceptanc e o f greate r disciplin e 
Article 23 b y countr ie s i n t h e us e o f geographica l indicat ion s o n win e a n d spirits . I n 

particular, i t provide s t h a t in teres te d part ie s m u s t adop t lega l mean s t o preven t 
the incorrec t us e o f a  geographical indicat io n o n produc t s n o t originatin g i n th e 
place s o indicated . Thi s applie s eve n w h e n th e publi c i s n o t bein g misled . 

Other intellectual  property  rights 

The provision s o f th e Agreemen t o n layout-design s o f integrate d circuit s an d 
undisclosed informatio n ar e briefl y note d i n bo x 51. 

Box 51 
Other intellectual property rights 
(Agreement on TRIPS, Articles  35-39) 

Layout-designs of  integrated  circuits  (Articles  35  to  38).  Except  when  it  provides 
otherwise, the  Agreement requires  countries to  protect the  layout-designs  of  integrated 
circuits in  accordance  with  the  Treaty  on  Intellectual  Property  in  Respect  of 
Integrated Circuits,  adopted  in  Washington  in  1989.  Additional  provisions 
stipulate, inter  alia,  that  importing  or  selling  articles  incorporating  a  protected 
integrated circuit  without  authorization  from  the  right  holder  shall  he  considered 
unlawful. However,  acquisition  of  an  article  by  persons  who  do  not  know  that  it 
incorporates an  unlawfully  reproduced  layout-design  does  not constitute  an  unlawful 
act. "Innocent  infringers"  may  sell  or  dispose  of  stock  acquired  before  they  became 
aware that  the  use  of the  layout-design  is  unlawful;  however,  they  shall  be  liable  to 
pay the  right  holder  a  reasonable  royalty.  Another  provision  of  the  Agreement 
prohibits compulsory  licensing  of  the  protected  right except  in  cases  of  public 
non-commercial use  or to remedy practices  determined by  a  judicial or  administrative 
process to be anti-competition. 

Undisclosed information  (Article  39).  The  TRIPS  Agreement  carries  provisions 
which, for the  first time  in  public  international  law,  explicitly  require  undisclosed 
information -  trade  secrets  or know-how -  to  benefit from protection.  The  protection 
applies to  information  that  is  secret,  that  has  commercial  value  because  it  is  secret, 
and that  has  been  subject to  reasonable steps to  keep it secret. The Agreement does  not 
demand that  undisclosed  information  should  be  treated  as  a  form of  property, but  it 
does stipulate  that  a  person  lawfully  in  control  of  such  information  must  have  the 
possibility of  preventing  it  from being  disclosed  to,  acquired  by,  or  used  by  others 
without his  or  her  consent  in  a  manner  contrary  to  honest  commercial  practices. 
Furthermore, the  Agreement has  provisions  on  undisclosed  test  data  and  other  data 
whose submission  is  required  by  governments  "as  a  condition  of  approving  the 
marketing of  pharmaceutical  or  of  agricultural  chemical  products".  Member 
governments must  protect  such  data  against  unfair  commercial  use. 

Duration of  intellectual property  rights 

Intellectual propert y right s (othe r tha n trademarks , geographica l indication s 
and undisclose d information ) ar e limited i n duration . Currently , th e minimu m 
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periods o f protection var y from countr y t o country . Th e Agreement establishe s 
minimum regulator y period s fo r th e differen t propert y rights . These ar e set ou t 
in bo x 52 . 

Box 52 
Minimum periods  of  protection for  intellectual  property  rights 
(Agreement on TRIPS, various Articles) 

Patents 

Copyright 

20 years from the  date of  filing of  the application for a 
patent (Article  33). 

Life of the author  plus 50 years. 

Cinematographic work:  50  years after  the work has been 
made available to the public or, if  not made available, after 
the making of such work. 

Photographic work or works of applied art: 25 years after 
the making of the work. 

Performers and  producers  of  phonograms: 50  years from 
the end  of  the  calendar  year in  which  the  fixation 
(phonogram) was  made  or  the  performance  took place 
(Article 14:5). 

Broadcasting: 20 years from the end  of the calendar  year in 
which the  broadcast  took place (Article 14:5). 

7 years  from initial  registration  and each  renewal  of 
registration; registration  is  renewable  indefinitely 
(Article 18). 

At least  10 years (Article  26:3). 

10 years from the date  of registration or,  where  registration 
is not required, 10  years from the  date of first exploitation 
(Article 38:2 and  3). 

IPR owners  lose  their  rights when the duration of protection expires.  From  then on 
patents, copyright, industrial  designs and other property rights can be  exploited by any 
member of the public  without having to obtain authorization from any right holder. 

Trademarks 

Industrial designs 

Layout-designs 
of integrated circuits 

Agreement on TRIPS, 
Articles 42-61 

Restrictive practices 

To ensur e tha t improve d an d increase d protectio n o f IPR s doe s no t adversel y 
affect th e transfe r o f technolog y o n reasonabl e commercia l terms , th e 
Agreement provide s tha t countrie s ma y adop t appropriat e measures , includin g 
legislation, t o preven t intellectua l propert y holder s from : 

• Abusin g thei r rights , 

• Adoptin g practice s tha t unreasonabl y restrai n trad e o r adversel y affec t th e 
transfer o f technology . 

Enforcement provisions 
One featur e o f th e TRIP S Agreemen t whic h distinguishe s i t fro m th e WIP O 
conventions i s the emphasi s i t lays on enforcemen t b y it s member countrie s o f 
its standard s an d rules . Toward s thi s end , th e Agreemen t prescribe s th e 
institutional mechanism , procedures and remedies that countries should adopt : 

• T o enabl e IP R holder s t o obtai n redres s unde r civi l law ; 

• Fo r th e prosecutio n o f counterfeiter s an d pirate s unde r crimina l law ; 
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• Fo r providin g provisiona l relief ; an d 

• T o preven t releas e b y custom s authoritie s o f counterfeit , pirate d an d othe r 
goods tha t infring e IPRs . 

Civil remedies 

The Agreemen t state s tha t nationa l court s shal l b e abl e "t o orde r promp t an d 
effective provisiona l measures " t o preserv e evidenc e i n regar d t o allege d 
infringement o f intellectua l propert y rights , an d t o preven t a n infringemen t 
from occurring , inter  alia,  b y preventin g th e entr y o f importe d good s int o th e 
channels o f commerc e i n thei r jurisdiction . Wher e infringemen t o f IPR s ha s 
been established , th e court s shal l hav e th e authorit y t o orde r th e infringe r t o 
pay t o th e righ t holde r damage s t o compensat e fo r th e injury . I n addition , i n 
order t o creat e a n effectiv e deterrent , th e court s ar e authorize d t o orde r th e 
destruction o f th e infringin g good s s o tha t the y d o no t ente r commercia l 
channels. 

Criminal proceedings 

The Agreemen t furthe r call s o n countrie s t o se e that , wher e ther e i s "wilfu l 
trademark counterfeitin g o r copyrigh t pirac y o n a  commercia l scale" , th e 
infringer i s prosecuted unde r crimina l la w and imprisone d o r fined t o an exten t 
sufficient t o provid e a  deterrent . 

Provisional measures 

Since in both civi l and crimina l proceedings , the judicia l procedure s ma y take a 
fair amount o f time, the Agreement provide s that judicia l authorities mus t hav e 
the authorit y t o orde r promp t an d effectiv e provisiona l measures . Suc h 
measures shoul d b e taken : 

• T o preven t infringemen t fro m occurring , an d 

• T o preven t infringin g good s fro m enterin g commercia l channels . 

Prevention of  release of infringing goods by customs  authorities 

Member countrie s ar e furthe r require d t o adop t procedure s unde r whic h 
holders o f intellectua l propert y wh o hav e ground s fo r suspectin g that : 

- Counterfei t good s infringin g o n thei r trademarks , o r 

- Pirate d good s infringin g o n thei r copyrigh t 

are likel y t o b e importe d coul d reques t Custom s no t t o releas e th e goods . 
Countries hav e the optio n t o prescribe procedure s fo r th e suspensio n o f releas e 
from Custom s o f product s tha t infring e o n patent s an d othe r IPRs . 

Transitional periods 

The nationa l legislatio n o f a  numbe r o f countries , particularl y developin g an d 
least develope d countries , d o no t a t presen t confor m t o th e provision s o f th e 
TRIPS Agreemen t describe d above . Fo r instance , i n th e are a o f patents , whil e 
the Agreement require s tha t a s a  rule patent s shoul d b e given fo r invention s i n 
all field s o f technology , som e countrie s exclud e fro m patentabilit y chemicals , 
food an d foo d products . Th e duratio n fo r whic h patent s ar e grante d fo r 
inventions relatin g t o fertilizers , insecticide s an d pharmaceutical s i s als o muc h 
shorter i n som e countrie s tha n th e 2 0 year s provide d fo r b y th e Agreement . 
Furthermore, i n regard to pharmaceuticals, som e countries grant protection onl y 
to processes and no t to products. In the area of copyright, many countries do no t 
treat compute r programme s a s eligible fo r protection . A number o f countries d o 
not provid e protectio n fo r industria l designs . 

Agreement on TRIPS, 
Article 61 

Agreement on TRIPS, 
Article 50 

Agreement on TRIPS, 
Article 51 

Agreement on TRIPS, 
Articles 65-66 
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To enabl e industr y an d trad e i n thes e countrie s t o prepar e themselve s fo r th e 
changes require d b y th e Agreemen t o n TRIPS , membe r countrie s hav e bee n 
given th e followin g transitiona l period s withi n whic h t o brin g thei r nationa l 
legislation and regulations in conformity with the provisions of the Agreement : 

• Develope d countries : on e year , i.e . u p t o 1  January 1996 . Thi s perio d ha s 
already expired . 

• Developin g countries : fiv e years , i.e . up t o 1  January 2000 . 

• Transitio n economies : five years, i.e. up to 1  January 2000, i f they are facin g 
problems i n reformin g thei r intellectua l propert y law . 

• Leas t develope d countries : 1 1 years, i.e . up t o 1  January 2006 . 

'Mail-box' obligations 

In addition , developin g countrie s tha t a t presen t provid e paten t protectio n t o 
processes an d no t t o product s i n a  given are a o f technology, fo r exampl e i n th e 

Agreement on TRIPS, pharmaceut ica l a n d agricultura l chemica l sectors , ca n dela y u p t o 1  Januar y 
Article 65.4 200 5 th e applicatio n o f th e obligatio n t o protec t products . 

Agreement on TRIPS, Thi s flexibility  availabl e t o developin g countr ie s i s subjec t t o a n impor t an t 
Article 70.8 condition . Th e countr y concerne d mus t hav e establishe d fro m th e dat e th e 

Agreement cam e int o forc e (i.e . o n 1  Januar y 1995 ) a  mechanis m (th e 
'mail-box') fo r receivin g application s fo r patent s fro m domesti c an d foreig n 
inventors. These application s nee d no t b e examine d fo r patentabilit y unti l th e 
country start s applyin g produc t paten t protectio n i n th e pharmaceutica l an d 
agricultural chemica l sectors , i.e . a t th e en d o f th e 10-yea r transitio n perio d 
(1 January 2005) . 

Most new pharmaceutical an d agricultura l chemica l products may , however, b e 
sold onl y afte r th e producin g compan y ha s bee n abl e t o obtai n authorizatio n 
from th e regulatory authorities t o market them. Suc h authorization i s generally 
granted afte r th e regulator y authoritie s hav e satisfie d themselves , o n th e basi s 
of results of tests carried ou t by the company requesting authorization, tha t th e 
product wil l no t hav e harmfu l effect s o n huma n an d anima l health , plan t lif e 
and the environment. The Agreement provides that i f the regulatory authoritie s 
grant marketin g authorizatio n t o th e producer s whic h hav e file d application s 
for patentin g a  pharmaceutica l o r agricultura l chemica l produc t unde r th e 
'mail-box' arrangement , the y mus t giv e thes e producer s th e exclusiv e righ t t o 

Agreement on TRIPS, marke t tha t produc t fo r a  perio d o f fiv e years , o r unti l th e paten t i s granted , 
Article 70.9 whicheve r i s shorter . 

Agreement on TRIPS, Stand-still  provision 
Article 65.5 

During th e transitio n periods , membe r countrie s ar e require d no t t o tak e an y 
measures tha t will result in a  lower level of protection t o IPRs than tha t alread y 
existing i n thei r territories . Thi s i s referre d t o a s th e 'stand-still ' o r th e 
'non-backsliding' clause . Al l countrie s ar e unde r a n obligatio n t o appl y MF N 
and nationa l treatmen t rule s fro m 1  January 1996 . 

Business implications 

The TRIP S Agreemen t will , t o a  larg e extent , hav e a  harmonizin g effec t o n 
standards fo r th e protectio n o f intellectua l propert y right s throughou t th e 
world. Wit h th e exceptio n o f obligation s i n regar d t o pharmaceutica l an d 
agricultural chemica l products , harmonizatio n ca n b e expecte d b y 200 0 whe n 
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the transitio n perio d fo r th e implementatio n o f th e Agreemen t b y bot h 
developing an d transitio n economie s come s t o a n end . Th e emphasi s o f th e 
Agreement o n enforcemen t wil l resul t i n stricte r applicatio n a t th e nationa l 
level of intellectual property rights both i n domestic markets and a t the border . 

Challenges 

For th e busines s perso n fro m developin g an d transitio n economies , th e 
Agreement offer s bot h challenges and advantages . The challenges arise from th e 
three factor s discusse d below . 

Obligations to  change IPR systems 
First, the Agreement will require significant change s in the IPR regimes of man y 
developing countries . Modification s wil l b e require d i n th e larg e numbe r o f 
countries which provide terms of patent protectio n tha t ar e shorter than th e 2 0 
years set out in the Agreement, allow exceptions to the 20-year term or stipulat e 
another duration . Compute r program s mus t b e protecte d unde r copyrigh t a s 
literary works . A  larg e numbe r o f developin g Member s (an d tw o develope d 
Members) di d no t hav e an y typ e o f protectio n fo r compute r softwar e i n Apri l 
1994 an d a  few countrie s provide d protectio n throug h lega l instrument s othe r 
than copyrigh t law . 

Despite thes e difficulties , i t i s expecte d tha t a  larg e numbe r o f developin g 
countries wil l hav e modifie d thei r law s t o brin g the m i n conformit y wit h th e 
provisions o f th e Agreemen t b y 1  January 2000 , whe n th e transitio n perio d 
provided t o the m fo r th e implementatio n o f th e Agreement come s t o a n end . 

They have , however , u p t o 1  January 200 5 t o implemen t provision s o n th e 
patenting o f pharmaceutical s an d agricultura l chemica l products . Mos t 
developing countries hav e by now established, a s required b y the Agreement, a 
'mail box ' fo r receivin g application s fo r patent s i n thes e produc t sectors . 

It wil l b e necessar y fo r th e busines s communit y t o prepar e itsel f fo r thes e 
changes. 

Difficulties in  using reverse engineering 

Second, stronge r protectio n wil l mak e i t mor e difficul t fo r industrie s i n 
developing countrie s t o us e throug h revers e engineerin g an d othe r mean s th e 
technology develope d b y foreig n companie s an d fo r whic h th e latte r hol d 
patent rights . In th e past , revers e engineerin g ha d bee n a n importan t sourc e o f 
technology particularly fo r SMEs . With th e implementatio n o f the Agreement , 
companies wit h registere d paten t right s ca n b e expecte d t o b e mor e vigilan t 
about ensurin g tha t thei r patente d technolog y i s not use d withou t paymen t o f 
royalty. 

Issues relating to  'traditional  knowledge' 
Third, recen t year s hav e witnesse d phenomena l progres s i n researc h i n 
biotechnology an d geneti c engineering . I n som e cases , the resultin g invention s 
are base d o n th e generi c resource s availabl e onl y i n th e tropics , i.e . mainl y i n 
developing countries . 

Some environmenta l group s hav e complained tha t althoug h compan y researc h 
into genetic resources has drawn o n th e traditiona l knowledg e o f indigenous o r 
local communities , thes e communitie s d o no t benefi t fro m th e patent s o n th e 
resulting inventions . Fo r centuries , part s o f plants (roots , barks, leaves, flowers 
and fruits ) hav e bee n use d i n developin g countrie s t o reliev e pai n an d trea t 
infections an d othe r complaints . The y hav e als o bee n use d a s insecticide s an d 
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herbicides. Loca l knowledge o f these varied uses , while i t is not recorde d i n an y 
book o r document , i s par t o f th e communa l heritage . Thi s knowledg e o f th e 
food-giving capacitie s of plants as well as their life-support qualitie s is passed o n 
from mout h t o mout h an d fro m on e generatio n t o another . 

The issu e o f acknowledgin g an d rewardin g th e contributio n o f indigenou s an d 
local communitie s whos e traditiona l knowledg e i s used i n patented invention s 
is bein g discusse d a t th e internationa l level . Th e Foo d an d Agricultur e 
Organization o f th e Unite d Nation s (FAO) , fo r instance , ha s develope d th e 
concept o f farmers ' rights , i.e . "right s arisin g fro m th e past , presen t an d futur e 
contribution o f farmer s i n conserving , improvin g an d makin g availabl e plan t 
genetic resources. " Th e Conventio n o n Biologica l Diversit y addresse s th e 
question o f how countries where genetic resources are located can participate i n 
biotechnological researc h activitie s an d share , on mutuall y agree d terms, in th e 
fruit o f suc h research . 

It i s importan t t o not e tha t althoug h th e TRIP S Agreemen t i s silen t o n th e 
question o f th e participatio n o f countrie s an d communitie s i n th e benefit s 
arising fro m researc h int o th e geneti c resource s originatin g i n thei r territories , 
there i s nothing i n the Agreement tha t blocks such countries fro m enterin g int o 
contractual arrangement s requirin g companie s t o pa y the m fee s fo r researc h 
and royaltie s fro m an y resultin g patente d invention . 

The advantages 

The challenges which the factor s an d developments describe d above pose to th e 
business communit y hav e t o b e weighe d agains t th e favourabl e impac t whic h 
IPR rule s coul d hav e on : 

• Th e encouragemen t o f creativit y an d innovation ; 

• Th e transfe r o f technolog y o n commercia l term s t o busines s enterprise s i n 
developing countries ; 

• Th e protectio n o f consumer s b y controllin g th e trad e i n counterfei t goods ; 
and 

• Bot h th e expor t an d th e impor t trade . 

These aspect s ar e take n u p i n greate r detai l i n th e paragraph s tha t follow . 

Encouraging creative and innovative work 
More effectiv e protectio n o f IPR s suc h a s copyright , patent s an d industria l 
designs will , by rewardin g intellectua l work , encourag e innovativ e an d creativ e 
work i n developin g countries . A s ha s bee n noted , th e rule s o n patents , fo r 
instance, see k to maintai n a  balance betwee n th e nee d t o protec t th e right s o f 
patent holders and the need o f industries an d societ y as a whole to benefit fro m 
new and improve d knowledge . The Agreement call s on it s member countrie s t o 
enforce strictl y th e provision s requirin g paten t applicant s t o disclos e th e 
technical informatio n tha t wil l enabl e technicall y qualifie d person s t o 
reconstruct th e inventions . Access to suc h informatio n wil l make i t possible fo r 
the industria l sector , particularl y i n th e mor e advance d an d othe r countrie s 
with a  sufficient numbe r o f technically qualified persons , to utilize i t for furthe r 
research an d t o develo p processe s o r product s tha t diffe r fro m thos e patented . 
This stimulatio n o f the inventiv e proces s will certainly benefi t th e countr y a s a 
whole.28 

28 The  Outcome of the Uruguay Round: An Initial Assessment (United Nations publication, Sales No. 
E.94.II.D.28), pp. 196-203 . 
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Transfer of  technology on commercial terms 
Increased protectio n o f IPR s wil l greatl y facilitat e attempt s b y companie s i n 
developing countrie s t o ente r int o join t venture s an d othe r collaboratio n 
arrangements fo r th e transfe r o f technolog y o n commercia l terms . Ther e i s 
increasing evidenc e t o sho w tha t IP R protectio n i n hos t countrie s i s a n 
important facto r i n decision s o f companie s i n develope d countrie s t o inves t i n 
developing countries . I t certainl y play s a  majo r rol e i n investmen t decision s i n 
the chemica l an d pharmaceutica l industries . Recen t studie s indicat e tha t i t i s 
also a significant variable in other industries, 29 particularly those manufacturin g 
products tha t ar e imitatio n pron e (e.g . electronic an d compute r products) . 

Increased protection t o IPRs will encourage foreig n partner s i n joint ventures t o 
undertake greate r researc h an d developmen t wor k i n th e hos t developin g 
country. A t presen t mos t researc h wor k i s undertaken i n thei r ow n countries . 
Such a  developmen t wil l enabl e loca l partner s t o influenc e t o a  greate r exten t 
both th e conten t an d th e prioritie s o f researc h work . 

On balance , therefore, i t can be argued that , ove r the medium an d lon g term, I P 
protection a s envisage d i n th e Agreemen t wil l hav e positiv e effect s o n th e 
growth o f th e inventiv e proces s i n developin g countries . I n th e shor t term , 
however, a s som e studie s show , improve d protectio n ma y forc e industrie s i n 
certain sector s suc h a s pharmaceutical s an d chemical s t o pa y highe r price s fo r 
acquiring patente d technology. 30 

Impact on  the trade in  counterfeit goods 
The emphasi s o f th e Agreemen t o n th e enforcemen t o f it s provision s i s als o 
expected t o hel p brin g unde r contro l productio n of , an d trad e in , counterfei t 
and pirate d goods . I n th e comin g year s th e WT O consultatio n an d disput e 
settlement mechanis m wil l pu t increasin g pressur e t o bea r o n countrie s wit h a 
significant outpu t o f such goods to improve the enforcement o f their trademar k 
and copyrigh t laws . I t i s als o i n th e long-ter m interes t o f domesti c industrie s 
and consumer s t o se e tha t thes e law s ar e enforced . 

The occurrenc e o f counterfeitin g i s frequentl y du e t o th e fac t tha t smal l 
enterprises ar e no t full y awar e o f th e lega l implication s o f usin g trademark s 
without authorizatio n fro m thei r owners . There i s some evidenc e t o sho w tha t 
pirates an d counterfeiter s ar e ofte n abl e t o switc h t o legitimat e activitie s onc e 
the lega l environmen t changes. 31 

Counterfeiting als o adversel y affect s th e expor t interest s o f smal l domesti c 
producers who produce under licence for manufacturers i n outside countries . I n 
recent years, a  number o f manufacturers marketin g product s unde r thei r bran d 
names hav e ha d eithe r th e produc t itsel f o r part s o f i t produce d b y SME s i n 
developing countrie s t o tak e advantag e o f lowe r productio n costs . Thes e 
manufacturers ar e mor e willing , a s th e cas e cite d i n bo x 5 3 indicates , t o ente r 
into suc h arrangement s wit h countrie s wher e IPR s ar e effectivel y protected . 

Relevance to  the export and import  trade 
Business enterprise s wil l hav e t o bea r i n min d th e provision s o f th e TRIP S 
Agreement i n planning their sale s strategies for foreign markets . In particular, i t 
will b e necessar y fo r the m t o examin e whethe r th e processe s the y us e i n 
manufacturing th e produc t o r an y o f it s input s ar e subjec t t o a  patent o r othe r 

29 Carlo s Braga , "Trade-Relate d Aspect s o f Intellectua l Propert y Rights : Th e Urugua y Roun d 
Agreement an d It s Economi c Implications " (Worl d Ban k conferenc e paper , 26-2 7 Januar y 
1995). 

30 The  Outcome of the Uruguay Round..., pp . 19 6 -  203. 
31 Ibid,  p. 48 . 
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Box 53 
Importance of  the  enforcement  of  IPR s to  production  under  licence: 
a cautionary  tale 

A large  importer of carpets in a developed country (country A) was  importing carpets 
from small  manufacturers in  a least  developed country (country B) which  had  long 
traditions of such artisanal work. The  ornamental design and motifs were provided 
by the importer. In  order to prevent use of the design by other producers, the  importing 
firm had  registered the industrial design as an intellectual property both in its country 
and in  the  country  of  production. After  having  spent  a  considerable  amount  on 
advertisement and publicity, the importing firm was able in a few years to  develop a 
market for carpets  manufactured according to its design. 
This led other small manufacturers in country B to  produce carpets with an identical 
design for export  to country A. The  importer  in country  A tried  to get the  IPR 
authorities in country B to  stop production and export by these manufacturers in view 
of its exclusive right to the use of the protected industrial design. However, because  of 
the lax enforcement of IPRs in country B, no action was taken. The  importer therefore 
decided to terminate the arrangement and shift production to  another country which 
had a reputation for enforcing  its intellectual property law. 

IPR in the targe t expor t market . Likewise , where th e produc t offere d fo r sal e i n 
a foreig n marke t bear s a  trademark, i t will be necessar y t o ensur e tha t a  simila r 
mark i s no t i n us e o r registere d i n tha t market . I f thei r trademark s ar e 
considered 'confusingl y similar ' t o othe r trademarks , exporting enterprises ma y 
expose themselve s t o lega l suit s fo r infringemen t o f property rights . 

These considerations shoul d also be kept in mind by enterprises i n placing thei r 
import orders . I t wil l b e necessary , particularl y i n regar d t o product s tha t ar e 
widely counterfeite d o r pirated , fo r importer s t o satisf y thos e concerne d that , 
where th e foreig n supplie r claim s tha t th e produc t t o b e importe d i s produce d 
under a  licence , i t ha s th e necessar y authorizatio n t o d o so . Otherwise , th e 
importer wil l ris k facin g a  sui t fo r damage s fro m th e trademar k owne r an d th e 
possibility o f th e good s bein g confiscate d b y Custom s o n arrival . 

Summing up 

In sum , i f trade-relate d IP R frictio n i s t o b e avoided , i t i s necessar y fo r al l 
business enterprise s engage d i n foreign trad e no t onl y to familiariz e themselve s 
with the syste m se t up by the Agreement bu t t o be fully awar e of the obligation s 
it impose s an d th e right s i t create s i n thei r favour . The y shoul d als o undertak e 
through thei r association s studie s o f the practica l problem s o f selling in foreig n 
markets an d thos e arisin g fro m th e applicatio n o f th e TRIP S Agreement . 
Briefing government s o n th e finding s o f suc h studie s wil l enabl e governmen t 
representatives t o negotiate , during the reviews provided fo r by the Agreement , 
modifications t o it s provision s t o mee t som e o f th e concern s o f th e busines s 
community. 
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Trade and environment 

Evolving globa l trend s 

During th e las t tw o decades , th e interlinkag e betwee n trad e an d environmen t 
has becom e a n increasingl y importan t issu e i n internationa l trad e relations . 
Growing awareness o f the nee d to protec t the environmen t an d t o promote th e 
sustainable developmen t o f availabl e resource s ha s le d t o a  ris e i n 
environmental polic y measures . Suc h measure s ar e normall y implemente d b y 
governments throug h regulator y o r economic instruments . I n som e cases , bot h 
types o f instrument s ar e used . 

The main regulatory measures, also known as 'command an d control measures, ' 
are a s follows : 

• Produc t standard s settin g ou t th e characteristic s wit h whic h a  product sol d 
in a  particular marke t mus t conform ; 

• Regulation s imposing process and production methods (PPM ) an d pollutio n 
standards; 

• Impor t and export bans on products that are hazardous or harmful t o health ; 

• Impor t an d expor t restriction s decree d fo r th e conservatio n an d sustainabl e 
development o f natura l resources ; an d 

• Packagin g an d labellin g requirements . 

Economic instruments includ e taxes on products tha t ar e hazardous o r harmfu l 
to health; emission charge s and othe r price-based measures ; and environmenta l 
subsidies. 

In comparison to regulatory instruments, economic instruments offer , i n theory 
at least, a number o f inherent advantages : greater cost-effectiveness, permanen t 
incentives t o reduc e pollution , an d revenu e source s fo r th e government . I n 
practice, however , fo r bot h economi c an d administrativ e reasons , government s 
may conside r direc t regulatio n an d contro l mor e appropriat e an d effectiv e i n 
certain situations . For instance, regulatory measures may be adopted where i t is 
imperative tha t th e emissio n o f certain toxi c pollutants o r the use of hazardou s 
products o r substance s shoul d b e completel y prohibited . I n othe r 
circumstances, regulator y measure s ma y b e supplemente d b y economi c 
instruments t o strengthe n enforcement . 

A country' s choic e o f instrumen t -  whethe r regulator y o r economi c -  depend s 
on th e strength s an d weaknesse s o f it s politica l an d administrativ e structures , 
and shoul d b e determine d o n a  case-by-cas e basis . Suc h choice s shoul d tak e 
into accoun t factor s suc h a s th e measure' s environmenta l effectiveness , 
economic efficiency , administrativ e feasibilit y an d costs , equit y an d 
acceptability t o th e public . 
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The environmenta l polic y measure s take n b y government s ca n affec t trad e i n 
several differen t ways . I t i s worth notin g thre e o f these . 

First, ther e ar e apprehension s tha t environmenta l standard s ma y chang e 
conditions o f competition . Producer s i n countrie s wit h stricte r environmenta l 
standards worr y abou t th e impac t o f suc h standard s o n thei r cost s an d thei r 
ability to compet e i n world markets . 

Second, producers in countries with less stringent standards (mainl y developin g 
countries an d economie s i n transition ) fea r tha t thei r product s ma y b e 
subjected t o trad e measure s o n th e groun d tha t the y hav e bee n produce d b y 
industries whic h d o no t mee t th e highe r pollutio n o r emissio n standard s o f 
importing countries. Any such measure, whether i n the form o f a compensator y 
tax o r outrigh t prohibitio n of , o r a  restriction on , imports , would amoun t t o a 
unilateral assertio n o f jurisdictio n ove r th e environmenta l practice s an d 
priorities o f othe r nations . 

Third, ther e ha s bee n growin g publi c concer n wit h th e globa l common s (fo r 
example, ozon e depletio n an d climat e change) , specie s diversit y an d th e 
treatment o f animals . Fro m th e viewpoin t o f trad e policy , thi s ha s raise d a n 
important questio n a s t o whethe r internationa l environmenta l agreement s 
dealing with global environmental issue s should contain provision s that requir e 
members t o restric t trad e with non-parties , with a  view to forcin g the m t o joi n 
such agreements . 

WTO provisions 

The Agreemen t Establishin g th e Worl d Trad e Organizatio n brough t 
"trade-related aspect s o f environmenta l policies " clearl y withi n th e W T O 
mandate. Th e preambl e t o th e Agreemen t state s tha t it s objectiv e o f "raisin g 
standards o f livin g an d ensurin g ful l employment " b y "expandin g th e 
production o f an d trad e i n good s an d services " i s t o b e achieve d b y makin g 
"optimal us e o f th e world' s resource s i n accordanc e wit h th e objectiv e o f 
sustainable development , seekin g both to protect and preserve the environmen t 
... i n a  manne r consisten t wit h .. . need s an d concern s a t differen t level s o f 
economic development. " 

The mai n operationa l provision s governin g trad e measure s take n b y 
governments fo r environmenta l reason s ar e containe d i n GAT T 1994 . 
However, GAT T doe s no t carr y direc t reference s t o environmenta l matters , 
mainly becaus e th e ful l implication s o f environmenta l an d ecologica l 
degradation resultin g fro m pollutio n o r over-exploitatio n o f natura l resource s 
were no t know n whe n th e GAT T tex t was firs t negotiated . 

The genera l exception s provide d fo r b y Article X X of GAT T 199 4 ca n b e use d 
by countrie s t o adop t trad e measure s fo r th e attainmen t o f environmenta l 
objectives, i f the conditions laid down ar e met. The Article permits countrie s t o 
impose prohibition s o r othe r restriction s no t otherwis e allowe d unde r th e 
provisions o f GAT T 1994 , i f they : 

• Ar e necessar y t o protec t human , anima l o r plan t lif e an d healt h [Articl e 
XX(a)], an d 

• Relat e to the conservatio n o f exhaustible natura l resource s i f such measure s 
are mad e effectiv e i n conjunctio n wit h restriction s o n domesti c productio n 
and consumptio n [Articl e XX(g)] . 

In a  recen t disput e brough t befor e W T O (o n import s o f certai n shrim p an d 
shrimp products an d thei r effect s o n se a turtles), the Appellate Bod y ruled tha t 
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the term 'exhaustibl e natural resources ' for the purposes of GATT Article XX(g) 
should b e interprete d t o mea n no t onl y 'mineral ' o r 'non-living ' natura l 
resources bu t also 'renewable ' an d 'living' natura l resource s lik e sea turtles. 

Any trade restrictive measures taken in accordance with the above provisions of 
Article XX must, however , mee t th e following conditions : 

• Tha t they do not constitute mean s of unjustifiable discriminatio n where the 
same condition s prevai l (th e GATT principl e o f non-discrimination) , 

• Tha t the y ar e not a disguised restrictio n o n trade . 

In additio n t o the provisions o f GATT 1994 , certai n provision s o f some o f the 
associated W T O Agreement s ar e relevan t t o th e interrelationshi p betwee n 
trade an d environment . Thes e includ e provision s o n standard s i n th e 
Agreements o n SP S an d TBT , an d th e provision s o n subsidie s i n th e 
Agreements o n SCM and Agriculture. 

Trade-related issues 

The mai n responsibilit y fo r WTO's wor k o n trade an d environment ha s been 
assigned t o th e permanen t Committe e o n Trad e an d Environmen t (CTE) . 
Discussions o n th e implication s fo r trad e o f measure s take n b y countrie s fo r 
environmental purpose s therefor e tak e plac e in this Committee ; they als o tak e 
place i n th e Committee s establishe d unde r th e individua l W T O Agreement s 
mentioned above . 

The section s tha t follo w briefl y describ e th e trad e issue s tha t ar e bein g 
addressed i n the ligh t o f the provision s o f W TO law. The issue s covere d ar e 
listed below : 

• Environmenta l measures with significan t effect s o n trade, and the provisions 
of W TO la w 

- Us e of process and production method s i n environmental regulations ; 

- Packagin g requirements ; 

- Environmenta l labelling ; 

- Consumptio n an d other taxe s impose d fo r environmental purposes . 

• Trad e provision s i n multilateral environmenta l agreements . 

• Environmenta l benefit s o f trade liberalization . 

Environmental measures with significant effects on trade, and the 
provisions of WTO law 

Use of process and production methods in environmental regulations 
Standards ca n broadly b e divided int o tw o categories: produc t standards , and 
process an d productio n method s (PPM) . Produc t standard s la y dow n 
specifications fo r product characteristic s (suc h as performance, produc t safety , 
dimensions) an d requirement s fo r packagin g o r labelling . The y nee d t o b e 
distinguished fro m PP M standard s whic h stipulat e ho w good s ar e t o b e 
produced. PP M standards appl y t o the productio n stage , i.e . before product s 
are placed o n the market fo r sale . 

It i s only logica l tha t eac h countr y shoul d hav e a  sovereign righ t to insis t tha t 
imported product s shoul d mee t th e produc t standard s applicabl e t o good s 
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produced domesticall y with a  view to protecting the environment, o r the healt h 
and safety o f its people, or its animal life . The SP S and TBT Agreements requir e 
countries t o us e internationa l standard s i n formulatin g suc h standards . Wher e 
international standard s ar e no t availabl e o r ar e considere d inappropriate , 
countries mus t ensur e tha t standard s ar e no t adopte d o r applied i n a  way a s t o 
create unnecessar y barrier s t o trade . 

The rule s of the SP S and TBT Agreements d o not allo w countries t o prohibit o r 
restrict import s o n th e ground s tha t th e importe d produc t ha s no t bee n 
produced accordin g to the PP M standar d impose d o n domesti c industries . Th e 
Agreement o n TB T make s a  singl e exceptio n t o thi s rule : a  countr y ma y 
prohibit import s o f a  produc t whe n th e PP M use d affect s it s characteristic s o r 
quality. 

However, a n importin g countr y ma y no t restric t import s solel y becaus e a 
product ha s bee n produce d i n a  plan t whic h doe s no t mee t it s nationa l 
standards fo r wate r o r ai r pollution , o r because th e produc t ha s no t bee n mad e 
according t o th e method s o f productio n th e countr y prescribes . An y suc h 
requirement woul d b e tantamoun t t o obligin g a n exportin g countr y t o adop t 
the PPM o f the importin g country, which the exporting country may have goo d 
reasons no t t o us e becaus e o f it s environmenta l an d ecologica l conditions . 

Despite WT O law , pressure s fro m environmenta l lobbie s ar e forcin g 
governments t o introduc e law s which hav e an impac t o n trade becaus e import s 
are the n restricte d o n th e groun d tha t the y hav e no t bee n produce d accordin g 
to the methods o f production impose d by these laws. Such methods includ e th e 
following: 

• Managemen t practice s fo r fores t resources ; 

• Norm s fo r catchin g fish ; 

• Method s fo r fattenin g animal s o r fo r enhancin g th e milkin g capacitie s o f 
cows; an d 

• Method s fo r lollin g animals . 

For instance , there ar e moves i n the Netherland s t o allo w imports o f wood an d 
wood product s onl y i f the y ar e accompanie d b y a  certificat e issue d b y 
competent authoritie s statin g tha t th e woo d ra w materia l ha s bee n obtaine d 
from forest s tha t ar e manage d sustainably . Th e Europea n Unio n ban s import s 
of fur s fro m animal s caugh t wit h leg-hol d traps . Th e Unite d State s ha s law s 
which restric t import s o f tun a fro m countrie s whic h d o no t requir e thei r 
fishermen t o preven t dolphin s fro m bein g kille d unnecessaril y whe n tun a 
fishing, a n obligatio n impose d o n Unite d State s fishermen . Likewise , th e 
United State s prohibit s import s o f shrim p fro m countrie s which d o no t adher e 
to nationa l standard s fo r preventin g th e takin g o f se a turtle s i n th e cours e o f 
shrimp trawling . 

The standard s use d fo r th e impositio n o f such trad e measure s ar e generally no t 
based o n scientifi c principles , bu t reflec t valu e preference s i n importin g 
countries. I n som e instances , th e standard s may , i n th e cas e o f th e propose d 
import restriction s o n tropica l timber , b e base d partl y o n scientifi c 
considerations an d partl y o n th e valu e preference s o f th e importin g country . 
Such measure s amoun t t o th e impositio n o f values b y importin g countrie s o n 
exporting countries . 

The Unite d State s measure s prohibitin g import s o f tun a an d shrim p wer e 
brought t o th e attentio n o f GATT/WT O unde r disput e settlemen t procedure s 
by countrie s whic h considere d tha t thei r expor t trad e wa s bein g adversel y 
affected. I n bot h case s th e ruling s hav e gon e agains t th e Unite d States . Th e 
Panels and th e Appellate Bod y have taken th e view that thes e measure s ar e no t 
justifiable unde r th e genera l exception s allowe d b y Articl e XX , a s the y wer e 
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applied on a  discriminatory basi s and constituted unjustifiabl e barrier s to trade . 
They hav e furthe r suggeste d that , a s suc h measure s constitut e extraterritoria l 
application o n othe r countrie s o f on e country' s PP M standards , importin g 
countries contemplatin g suc h measure s shoul d explor e th e possibilit y o f 
negotiating internationa l cooperatio n arrangement s amon g al l intereste d 
exporting an d importin g countries , i n orde r t o ensur e tha t suc h measure s ar e 
consistent wit h th e provision s o f Article XX . 

The difficultie s inheren t i n negotiatin g internationa l cooperatio n agreement s 
should, however , not be minimized. Suc h negotiations ar e time consuming, an d 
the environmentalist s pressin g fo r immediat e actio n ma y no t approv e o f thei r 
governments postponin g actio n unti l consensu s i s reache d a t a n internationa l 
level. Moreover , suc h negotiation s ten d t o b e complex , a s i n mos t case s th e 
PPMs propose d ar e no t base d o n scientifi c consideration s bu t o n value s t o 
which certai n countrie s o r groups i n thes e countrie s attac h importance . Value s 
that ma y b e significan t t o affluen t an d well-of f societie s ar e no t necessaril y 
shared b y thos e wit h lo w incomes an d differin g priorities . 

Packaging requirements 

Objectives of  packaging regulations 

'Package' o r 'packaging ' ca n b e define d a s a  materia l o r ite m tha t i s use d t o 
protect o r contai n a  commodity o r a  product . 

The mai n environmenta l objectiv e fo r whic h ne w packagin g requirement s ar e 
being adopte d i s t o reduc e th e amoun t o f packagin g tha t enter s th e wast e 
stream, particularl y packagin g tha t ha s t o b e dispose d o f throug h incineratio n 
or landfills. I t is estimated tha t 25% to 30% by weight of the waste generated b y 
a typical househol d i n Europea n countrie s i s packaging waste. As most o f thes e 
countries ar e runnin g ou t o f landfil l space , th e ne w regulation s ai m a t 
encouraging domesti c manufacturers , importer s an d foreig n companie s t o 
reduce th e packagin g wast e tha t ha s t o b e dispose d of , inter  alia,  b y requirin g 
them t o reus e th e packagin g materia l severa l time s an d t o recycl e th e materia l 
which canno t b e use d mor e tha n once . 

In addition , packagin g requirement s ma y b e adopte d t o reduc e th e resourc e 
intensity o f packagin g (e.g . b y discouragin g th e us e o f material s requirin g 
energy-, water- or air-intensive processes ) o r to contro l th e risk s associated wit h 
certain type s o f packages . 

Types of  requirements 

The polic y measure s take n b y government s t o achiev e th e abov e objective s 
could includ e comman d an d contro l instrument s (suc h a s outrigh t ban s o r 
mandatory collectio n o r recyclin g requirements ) o r economi c instruments , 
which primaril y ai m a t internalizin g th e externalitie s o f packagin g production , 
use o r disposa l an d a t influencin g behaviou r throug h th e pric e mechanism . 
Box 54 highlight s th e mai n feature s o f th e measure s used . 

While mos t o f these requirement s ar e imposed uniforml y throughou t a  countr y 
under nationa l legislation , i t i s no t uncommo n fo r provincia l o r loca l 
government bodies to adopt a  deposit refund o r other schemes for the collectio n 
of packagin g waste , wher e the y conside r suc h scheme s necessar y fo r th e 
efficient disposa l o f packagin g waste . 

Trade effects  of packaging requirements 

Even when packaging requirements ar e applied on a non-discriminatory basis to 
domestically produce d an d importe d products , they may pose specia l problem s 
or difficultie s t o foreig n suppliers , particularl y i n th e followin g situations : 
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Box 54 
Examples of  packaging requirements  introduced  for  environmental 
reasons 

Regulatory measures 
These include measures prohibiting the use of: 
• Packaging  materials containing lead, mercury,  cadmium; 
• Containers  that are not refillable or recyclable; and 
• Packaging  material that does not contain or has less than a specified proportion of 

recycled material 
Deposit refund  systems (DRS).  A  number  of countries have  adopted mandatory 
deposit refund systems  for beer  and soft-drink  containers.  Some countries  have 
extended the system to cover containers for detergents  and paints. As the  consumer can 
claim the deposit only by returning the containers, the  system creates an incentive for 
them to do this. 
Mandatory recycling  or recovery laws. In  order to facilitate the recycling of packaging 
waste, the  laws of a few countries require households to sort packaging waste (e.g. cans, 
bottles and paper containers) for separate  collection. 

Economic instruments 
Virgin material tax. This tax can be levied on raw materials used for the  production of 
packaging material.  The  aim  of  such an input  tax  is  to  reduce the  use  of virgin 
materials in favour of  recycled materials. 
Product charges. These  charges are  levied on packaging materials.  They  may  be 
designed to  encourage  the use  of  packaging  materials  that  are  considered 
environmentally friendly.  For  instance,  packaging products made  entirely  from 
recycled materials may be tax exempt, while  those made partly from recycled  material 
may face lower charges. Higher  charges would be payable on containers that are not 
recyclable or refillable. 

Cooperative arrangements 
In addition, the industry may agree to abide by a voluntary code of conduct negotiated 
by private-sector associations with a view to reducing the generation of new packaging 
waste and to  increasing the use of refillable or recyclable packaging material. 

• Wher e packagin g requirement s var y fro m countr y t o country , foreig n 
suppliers may have to incur higher costs to ensure that their exports meet th e 
differing requirements . 

• Packagin g requirement s ar e ofte n formulate d o n th e basi s o f th e packagin g 
materials i n commo n us e i n a n importin g countr y an d it s waste facilitie s o r 
priorities; suc h requirement s ma y discourag e oversea s supplier s fro m 
continuing t o us e indigenou s packagin g materials . 

• Foreig n suppliers , particularl y i n developin g countries , ma y fin d i t difficul t 
to comply with legislatio n i n importing countrie s which impose s obligation s 
related t o th e collectio n an d reuse , recyclin g o r fina l disposa l o f th e 
packaging waste, if : 

- The y find tha t the costs of joining obligatory programmes (membershi p an d 
subscription fees , a s well a s the cost s o f makin g thei r packagin g acceptabl e 
under the programmes) ar e high in relation to their total sales in the impor t 
market; an d 
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- Th e facilitie s d o not cater to the packaging materials they use. For instance, 
the programme ma y provide fo r the collection o f plastics, corrugated pape r 
or paperboar d bu t no t fo r th e collectio n o f woode n packagin g materials , 
jute o r the othe r material s widel y used i n developing countries . 

Some difficulties ca n be greatly reduced by harmonizing packaging and disposa l 
requirements internationally . Ther e are , however , doubt s a s t o whethe r 
international harmonizatio n i s feasible; an d i f feasible, whether i t i s necessaril y 
desirable, becaus e o f th e wid e difference s i n nationa l supplie s o f packagin g 
materials, wast e disposa l facilities , an d th e preference s o f industrie s an d 
consumers. 

Legal provisions 

The TB T Agreemen t carrie s specifi c provision s o n packaging . A s note d earlier , 
the Agreemen t applie s primaril y t o technica l regulation s specifyin g produc t 
characteristics. I t clarifie s tha t suc h characteristic s ma y includ e "packagin g .. . o r 
labelling requirement s a s the y appl y t o a  product , proces s o r productio n 
method." 

Environmental labelling 

Types of  environmental labels 

Recent years hav e see n a  marked increas e i n the us e of environmental label s o n 
products o r thei r package s t o highligh t thei r environmenta l attribute s o r 
features. Mos t o f these label s are voluntary, i n that th e decision t o use a label is 
taken by manufacturers o r by retailers marketing the products under their trad e 
names. I n som e cases , however , th e label s ma y b e enforce d b y mandator y 
regulations. Suc h regulation s ar e intende d t o war n consumer s agains t th e 
hazardous environmenta l qualitie s o f products , fo r instance , o n thei r 
chlorofluorocarbon (CFC ) content . 

Voluntary environmenta l label s ar e use d a s a  marketing techniqu e t o promot e 
sales o f product s o n th e basi s o f thei r environmenta l attributes . The y ca n b e 
broadly divide d int o tw o categories . I n th e firs t categor y woul d fal l 
environmental marketin g label s which declar e th e claim s o f manufacturers an d 
retailers tha t th e produc t bearin g th e labe l ha s certai n specifie d environmenta l 
attributes o r qualities . I n som e cases , i n orde r t o assur e consumer s o f th e 
accuracy o f th e environmenta l claims , th e claim s ma y b e certifie d b y 
independent researc h laboratorie s an d inspectio n agencies . 

These environmenta l label s need to be distinguished fro m th e label s falling int o 
the secon d category , wher e authorizatio n t o us e th e labe l i s grante d b y a 
government-sponsored o r a  privat e independen t bod y whe n i t i s satisfied tha t 
the applicant produce r o r supplier has met the criteria and conditions i t has laid 
down fo r the awar d o f the label . The label s in this secon d categor y are generall y 
termed 'eco-labels' . 

Eco-labelling systems 

One o f th e importan t feature s o f th e eco-labellin g syste m i s tha t th e criteri a 
used fo r awardin g th e righ t t o us e th e labe l ar e develope d b y a n eco-labellin g 
body. Suc h criteri a ar e almos t invariabl y determine d o n th e basi s of a  life-cycl e 
analysis, a  proces s als o referre d t o a s th e cradle-to-grav e approach . Unde r thi s 
approach, a n assessmen t i s mad e o f th e impac t o n th e environmen t o f th e 
product i n variou s stage s o f it s lif e cycle . Thes e stage s includ e pre-productio n 
(i.e. processin g o f ra w materials) , production , distributio n (includin g 
packaging), utilizatio n o r consumption , an d disposa l afte r use . 

The methodologie s fo r life-cycl e analysi s var y fro m syste m t o system . I n som e 
systems, detaile d analysi s o f a  product' s environmenta l impac t i s made o n th e 
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basis o f data collecte d o n inpu t an d outpu t fo r eac h componen t o f a  product a t 
every stage of its life cycle. Other system s analyse environmental impac t only in 
relation t o certai n stage s i n a  product' s lif e cycle . Th e criteri a develope d b y 
technical expert s o n th e basi s o f a  life-cycl e analysi s ar e approve d b y a  jur y 
consisting o f representative s o f th e industr y concerned , environmental , 
consumer an d othe r groups , an d th e government . I n mos t cases , eve n thoug h 
the environmenta l impac t o f th e produc t i n al l stage s o f productio n ma y hav e 
been take n int o account , th e fina l criteri a ma y b e base d o n onl y on e o r tw o 
environmental attribute s (e.g . energy consumptio n i n use , recyclability) . 

The exten t o f governmen t involvemen t i n th e decision-makin g process , i n 
relation t o both th e selectio n o f products an d th e criteri a use d fo r th e awar d o f 
the label , varies fro m countr y t o country . Th e eco-labellin g bodies hav e to rely , 
at leas t initially , o n government s fo r financia l support , particularl y a s th e 
research an d technica l wor k fo r th e developmen t o f criteri a base d o n th e 
cradle-to-grave approac h cal l fo r considerabl e expenditure . 

Regulations o n th e establishmen t o f autonomou s eco-labellin g bodie s ofte n 
require jurie s t o submi t thei r decision s t o government s fo r approval . I n mos t 
cases, however , government s ar e no t expecte d t o overrul e th e juries . Fo r 
instance, fo r th e Austria n an d Nordi c labels , the recommendation s o f th e jur y 
are generally accepted . Fo r the Germa n Blu e Angel label , th e jur y ha s absolut e 
authority t o determin e produc t categorie s an d criteria . I n contrast , th e Frenc h 
Government ma y substantiall y chang e th e produc t criteri a whic h th e 
standardization bod y (th e Associatio n français e d e normalisatio n o r AFNOR ) 
proposes. I n India , representative s o f Ministrie s suc h a s th e Environmen t an d 
Industry ar e member s o f th e Steerin g Committe e whic h select s product s an d 
determines criteria . 

Government involvemen t i n labelling programmes is , on th e whole , considere d 
desirable as it is in a better position to ensure that the criteria adopted ar e based 
on objective considerations an d that they reflect the balanced views of industry , 
environmental group s an d othe r interes t groups . 

Eco-labelling programmes ai m t o protec t th e environmen t b y raising consume r 
awareness o f the environmenta l effect s o f products an d henc e to modify buyin g 
behaviour, and by bringing about a  change in product specification s i n favour o f 
more environmentall y friendl y material s an d technologies . Unde r suc h 
programmes, labellin g i s conceive d o f a s a  market-oriente d instrumen t whic h 
does no t establis h an y bindin g requirement s o r restrictions . 

Trade effects  of eco-labelling systems 

Box 5 5 contain s a n illustrativ e lis t o f eco-labellin g system s i n bot h develope d 
and developin g countries . I t ca n b e see n tha t man y eco-labellin g system s ar e 
sponsored b y governments . A s th e product s fo r whic h eco-label s hav e bee n 
developed ar e comparatively few , there i s little evidence o f their adverse impac t 
on trade . 

There are , however , apprehension s tha t suc h labellin g programme s ma y pu t 
developing countries in a position of competitive disadvantage when a  number of 
schemes no w under preparatio n becom e operational . These fear s ar e heightene d 
by the fact that foreign supplier s are not able to participate i n the negotiations o n 
product selectio n an d eco-labellin g criteria . 

The problem s o f foreig n producers , particularl y thos e i n developin g countries , 
may b e exacerbate d i f th e criteri a (especiall y thos e relate d t o PPMs ) ar e 
influenced almos t entirel y b y th e domesti c industr y an d th e environmenta l 
values o f group s i n th e countr y adoptin g th e system . Furthermore , thes e 
producers may find i t almost impossible to obtain the right to use eco-labels if the 
criteria diffe r fro m countr y t o country . 
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Box 55 
Illustrative list  of  eco-labelling  systems 

Government-sponsored eco-labelling  systems 

• Developed  countries 
- Blue  Angel: Germany 
- Eco  Mark: Japan 
- Environmental  Choice: Canada 
- NF  Environment:  France 
- White  Swan:  Nordic countries 
- European  Union label 

Australia, Austria, the  Netherlands and New Zealand have also started eco-labelling 
programmes. 
• Developing  countries 

- Eco-logo:  Republic of Korea 
- Eco-Mark:  India 
- Green  Label: Singapore 

Efforts to  develop  eco-labelling  systems  in  some  < 
various stages of development. 

Private labelling  schemes  (non-government) 

• Scientific  Certification System, earlier known as 
• Green  Seal:  United States 
• Good  Environmental Choice: Sweden 

other developing countries  are  at 

the Green Cross: United  States 

Two private initiatives in Germany, one for textiles  and another for tropical  timber, 
are developing criteria for labelling  these products. 

GATT provisions  on  environmental labelling 

The mai n provision s o f GAT T la w applicabl e t o environmenta l labellin g ar e 
contained i n th e TB T Agreement . 

Consumption and  other  taxes  imposed  for environmental  purposes 
Internal taxe s an d charge s -  suc h a s consumptio n taxes , produc t charges , 
emission charge s an d administrativ e charge s -  ar e bein g increasingl y use d fo r 
the attainmen t o f environmenta l objectives . Bo x 5 6 cite s som e o f th e 
environmental purpose s fo r whic h suc h taxe s ar e levied . 

GATT rules 

GATT rule s permi t countrie s t o lev y o n importe d product s (i n additio n t o 
customs duties ) interna l taxe s tha t ar e payabl e o n lik e domesti c products . T o 
ensure tha t suc h taxe s d o no t resul t i n a  higher leve l of protection fo r domesti c 
production, Articl e III. 2 o f GAT T reiterate s th e nationa l treatmen t rul e i n 
regard t o interna l taxatio n an d state s tha t importe d product s shoul d no t b e 
subjected "directl y o r indirectly , t o interna l taxe s o r othe r interna l charge s o f 
any kin d i n exces s o f thos e applie d .. . to lik e domesti c products. " Produc t an d 
administrative charge s woul d thu s b e consisten t wit h GAT T rule s s o lon g a s 
they are not levied on imported product s a t a rate higher than tha t applicabl e t o 
products o f domesti c origin . 
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Box 56 
Taxes levied  for  the  attainment  of  environmental  objectives 

Product charges 
These are applied to products that  are polluting or because some of their components 
create disposal problems. Among these  products are  toxic  chemicals, detergents 
containing phosphates,  batteries  containing  heavy  metals  and  non-returnable 
packaging. Such  charges may also be levied at a lower rate to encourage consumption 
of less-polluting products such as lead free petrol. 

Emission charges 

These are applied  on  pollutants  released  into  the  air,  water  or  soil,  or  on  the 
generation of  noise. They may be levied at the  point of  consumption (in which  case 
they are similar to product charges and would have similar trade effects) or they may 
take the form of user charges to cover the cost of public treatment of effluents and waste. 

Administrative charges 

These are generally applied in conjunction with  regulatory instruments  to cover the 
costs of government services, and  can take the form of  license, registration,  testing  and 
control fees. 

The use of revenues raised by  the  application of  internal taxes  on imports 

Can interna l taxe s o n pollutin g product s applicabl e t o bot h domesticall y 
produced an d importe d product s b e levie d t o rais e revenu e fo r financin g 
environmental programme s o f solel y domesti c benefit ? 

This issue was considered i n 198 7 by a GATT Dispute Settlemen t Pane l on th e 
basis of a complaint mad e by the European Community , Canad a an d Mexico in 
relation t o the United State s Superfun d Amendmen t an d Reauthorizatio n Act . 
The Ac t authorize d a  ta x o n importe d an d domesticall y produce d chemical s 
used i n th e manufactur e o f derivative s t o fun d th e Superfun d programm e fo r 
cleaning u p hazardou s waste s resultin g fro m industria l productio n i n th e 
country. Th e Unite d State s claime d tha t th e measure s wer e consisten t wit h 
GATT Articl e II I -  th e Articl e whic h permit s countrie s t o mak e borde r ta x 
adjustments b y levyin g interna l taxe s o n importe d product s provide d th e 
national treatmen t rul e wa s strictl y adhere d to . Th e Europea n Communit y 
argued tha t th e ta x shoul d no t hav e bee n levie d o n importe d products . 

The Pane l conclude d tha t th e ta x wa s consisten t wit h th e nationa l treatmen t 
principle o f Article II I an d thu s eligibl e fo r a  border ta x adjustment . A s regard s 
the abov e poin t mad e b y EC , the Pane l observe d that : 

...the tax adjustment rule s of the General Agreement distinguish between taxes on 
products [direc t taxes ] and taxe s not directl y levied on products [indirec t taxes]; 
they d o no t distinguis h betwee n taxe s with differen t polic y reasons . Whether a 
sales tax on a  product i s levied fo r genera l revenue purpose s o r to encourage th e 
rational us e o f environmenta l resource s i s therefor e no t relevan t fo r th e 
determination o f the eligibility of a tax for border tax adjustment . 

As regards th e contentio n that , i n accordanc e wit h th e polluter-pay s principle , 
only domestic productio n shoul d hav e bee n taxed , th e Pane l observe d tha t th e 
principle, althoug h accepte d b y OEC D countrie s o n a  voluntary basis , was no t 
part o f GATT law. In particular , i t stated that : "Th e Genera l Agreement's rule s 
on borde r ta x adjustment"giv e a  GAT T membe r countr y "th e possibilit y t o 
follow th e Polluter-Pay s Principle , bu t the y d o no t oblig e i t t o d o so. " 
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The Panel , however , observe d tha t i f a  GATT membe r countr y 

...wishes t o ta x th e sal e o f certai n domesti c product s (becaus e thei r productio n 
pollutes the domestic environment) and to impose a lower tax or no tax at all on the 
imported product s (becaus e their consumption o r use causes fewer environmenta l 
problems) i t is, in principle, free to do so. 

The Pane l Repor t appear s t o sugges t tha t i t considere d i t inequitabl e tha t th e 
tax, whic h wa s intende d solel y t o financ e th e importin g country' s domesti c 
environmental programme , shoul d have been levied also on imported products . 
However, a s it s mandat e require d i t t o examin e th e cas e o n th e basi s o f th e 
existing law , th e Panel , whil e holdin g tha t th e Unite d State s measure s wer e 
consistent wit h GATT , suggeste d tha t th e GAT T Grou p o n Environmenta l 
Measures an d Internationa l Trad e shoul d examin e whethe r th e polluter-pay s 
principle shoul d b e include d i n GAT T la w and whethe r an y change s i n GAT T 
rules relatin g t o borde r ta x adjustmen t wer e necessary . Th e anne x t o thi s 
chapter describe s th e mai n feature s o f thi s principle . 

Trade provisions in multilateral environmental agreements 

There ar e ove r 14 0 internationa l agreement s an d instrument s i n th e 
environmental field . Abou t 2 0 o f these multilatera l environmenta l agreement s 
(MEAs) contai n trad e provisions . These ca n b e groupe d int o thre e categories : 

• Agreement s t o contro l transborde r pollutio n o r t o protec t th e globa l 
commons. Example s o f suc h agreement s ar e the Vienna Conventio n fo r th e 
Protection o f th e Ozon e Laye r an d it s Montrea l Protoco l o n Substance s 
That Deplet e th e Ozon e Layer , an d th e Agreemen t o n Climat e Change . 

• Agreement s t o protec t endangere d species , migrator y birds , an d animals , 
fish and sea animals. Examples are the Convention o n International Trade i n 
Endangered Specie s of Wild Faun a and Flora (CITES ) an d the Internationa l 
Convention fo r th e Regulatio n o f Whaling . Amon g th e provision s o f thes e 
Agreements ar e guidelines on methods fo r catching or killing wild animals o r 
fish. 

• Agreement s t o contro l productio n an d trad e i n hazardou s product s an d 
substances. Example s ar e th e Base l Conventio n o n th e Contro l o f 
Transboundary Movement s o f Hazardou s Waste s an d thei r Disposal , an d 
the Londo n Guideline s fo r th e Exchang e o f Informatio n o n Chemical s i n 
International Trade . 

Broadly speaking, the obligations imposed by these agreements on participatin g 
countries in order to control trade take the form o f a prohibition o n imports an d 
exports. 

From th e viewpoin t o f GAT T law , the impositio n o f restriction s o n trad e wit h 
the other countries participating in an MEA may not present any problem, as all 
the ME A participant s hav e agree d t o th e impositio n o f restrictions . Eac h 
member countr y woul d b e abl e t o justif y th e restrictio n a s bein g necessar y 
under Article XX for the protection o f health o r the conservation o f resources i n 
its territory . 

The situatio n woul d b e differen t wher e the ME A also imposes a  prohibition o n 
trade with countrie s tha t ar e not partie s to the agreement . An illustratio n ofte n 
cited i n thi s contex t i s th e Montrea l Protocol . I t call s o n countrie s tha t ar e 
parties t o i t t o eliminat e productio n an d consumptio n o f substance s tha t 
deplete th e ozon e laye r (liste d a s 'controlle d substances' ) b y the year 2000 . As 
regards trade with parties, the Protocol leaves it to each country to decide how it 
should restric t it s export s an d import s o f suc h substances , takin g int o accoun t 
its overal l commitmen t t o eliminatin g productio n an d consumptio n o f suc h 
substances b y th e targe t date . Th e partie s t o th e Protocol , however , wer e 
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required to prohibit trade with non-partie s i n substances that deplete the ozon e 
layer immediatel y afte r th e Protoco l becam e operational . Simila r provision s 
which requir e partie s t o appl y mor e trade-restrictiv e measure s t o non-partie s 
than t o partie s ar e incorporate d i n th e Base l Conventio n an d i n CITES . 

These provision s rais e tw o set s o f questions . First , ar e th e trad e provision s 
requiring membe r countrie s t o prohibi t o r restric t thei r trad e wit h countrie s 
that ar e no t partie s t o th e environmenta l agreement s reall y necessar y an d 
desirable fro m th e economi c poin t o f view ? Th e secon d questio n i s whethe r 
these provisions , whic h appl y o n a  discriminator y basi s t o import s o r export s 
from non-parties , ar e consisten t wit h th e obligation s o f partie s unde r th e 
general principle s o f internationa l la w and, mor e particularly , GAT T law . 

These issue s are being discussed i n the bodies concerne d with th e environmen t 
such a s UNEP an d i n the W TO Committe e o n Trade an d Environmen t (CTE) . 
However, a s CTE noted i n it s 199 6 report , the W TO rule s provide broad scop e 
for suc h measure s an d ther e was as yet n o agreemen t amon g membe r countrie s 
to chang e th e relate d W T O provisions . 

Environmental benefits of trade liberalization 

One o f th e broade r an d importan t issue s receivin g th e attentio n o f CT E i s th e 
relationship betwee n trad e liberalization , an d environmenta l protectio n an d 
sustainable development . T o provid e a  basi s fo r discussio n o n th e subject , th e 
W T O Secretaria t ha s prepare d a  backgroun d pape r coverin g a  numbe r o f 
sectors (agriculture , energy , fisheries , forestry , non-ferrou s metals , textile s an d 
clothing, leather , an d environmenta l services) , outlinin g th e mos t prevalen t 
trade restriction s an d distortion s i n each secto r and th e environmenta l benefit s 
associated wit h thei r elimination . 

The pape r note s that , t o a  grea t extent , trad e liberalizatio n i s no t th e primar y 
cause o f environmenta l degradation , no r ar e trad e instrument s th e first-bes t 
policy fo r addressin g environmenta l problems . The mos t significan t par t o f th e 
relationship betwee n trad e liberalizatio n an d th e environment i s reflected i n it s 
indirect effect s o n level s an d pattern s o f productio n an d consumption . 
Therefore, th e environmenta l benefit s o f removin g trad e restriction s an d 
distortions ar e als o likel y t o b e indirec t an d no t readil y identifiabl e i n genera l 
terms. 

The basi c premis e o f th e Secretariat' s pape r i s tha t i n well-functionin g 
market-based economies , price s registe r th e relativ e scarcit y o f resource s an d 
consumer preferences ; thei r rol e is , inter  alia,  t o allocat e resource s efficiently . 
The welfare o f societ y can b e undermined , however , when marke t price s fai l t o 
capture th e effect s o f environmentall y damagin g activitie s an d therefor e sen d 
misleading signal s o n th e optima l us e o f environmenta l resources . Resourc e 
misallocation undermine s effectiv e environmenta l management . Distorte d 
prices obscur e th e abundanc e o f under-utilize d environmenta l resources , 
contribute t o th e excessiv e depletio n o f exhaustibl e resources , generat e ne w 
environmental problems , an d increas e th e excessiv e us e o f environmentall y 
damaging inputs . 

The backgroun d paper , however , point s t o a  positive relationshi p betwee n th e 
removal o f trad e restriction s an d distortion s an d improve d environmenta l 
quality. Suc h a  relationship result s in : 

• Mor e efficien t factor-us e an d consumptio n pattern s throug h enhance d 
competition; 

• Povert y reductio n throug h trad e expansio n an d th e encouragemen t o f a 
sustainable rat e o f natura l resourc e exploitation ; 
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• A n increas e i n th e availabilit y o f environment-relate d good s an d service s 
through marke t liberalization ; an d 

• Bette r condition s fo r internationa l cooperatio n throug h a  continuin g 
process o f multilatera l negotiations . 

For developin g countries , trad e i s th e mai n mean s availabl e t o secur e th e 
resources neede d fo r environmenta l protection . Th e politica l promise s mad e a t 
the Unite d Nation s Conferenc e o n Environmen t an d Developmen t (UNCED ) 
of large financial an d technolog y transfers t o developing countries to help the m 
meet thei r economi c developmen t an d environmenta l protectio n need s hav e 
not been fulfilled . A s a result, trade liberalization i n favour o f products of expor t 
interest to developing countries has become a  fundamental requiremen t t o hel p 
them achiev e sustainabl e development . I n addition , t o addres s som e o f th e 
most pressing global environmenta l problem s (e.g . climate change) , liberalizin g 
trade in environmental goods and services can make a significant contribution . 

Future work 

CTE continue s t o carr y ou t analytica l wor k o n thes e an d othe r relate d issues . 
The decisio n o n whethe r ther e shoul d b e negotiation s leadin g t o th e 
development o f ne w rule s i n thi s are a wil l b e take n a t th e thir d Ministeria l 
Conference t o b e hel d i n Novembe r 1999 . 
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ANNEX 

Polluter-pays and user-pays principles 

According to th e polluter-pay s principl e (PPP ) th e pollute r shoul d b e mad e t o 
bear the expenses incurred by public authorities fo r the abatemen t o f pollution 
and its prevention and for the maintenance of the environment in an acceptable 
state. I t complement s th e user-pay s principl e (UPP ) whic h wa s develope d b y 
OECD subsequently. While PPP is concerned with pollution, UPP deals with the 
pricing o f exhaustibl e natura l resources . I t state s tha t th e pric e o f a  natura l 
resource should reflec t th e ful l rang e of costs involved in using it, including the 
costs of the external effects associated with exploiting, transforming and using the 
resource, together with the costs of future use s forgone . 

The economi c rationale o n which bot h thes e principle s ar e based i s that whe n 
environmental cost s ar e full y internalized , an d ar e thus reflecte d i n prices , the 
market mechanism can be expected to encourage the adoption of techniques fo r 
pollution abatemen t an d fo r th e conservatio n o f exhaustible resource s to levels 
consistent wit h sustainabl e development , an d t o hel p preven t distortion s i n 
investment allocatio n an d trad e patterns . Th e implementatio n o f th e tw o 
principles by all countries could thus facilitate the sustainable development of the 
world's resources. 

It i s visualized tha t th e internalizatio n o f cost s i n accordanc e wit h thes e tw o 
principles can be achieved through command and control measures (ranging from 
process and product standards to individual regulations and prohibitions) and/o r 
through economi c instrument s (providin g fo r th e lev y o f variou s kind s o f 
pollution charges). 



CHAPTER 2 2 

Trade and investment 

Background: discussions in GATT/WTO o n trade an d investmen t 

The General Agreement on Tariffs and Trade (GATT) came into existence some 
50 years ago. It is important to recall that i t was negotiated on the basis of the 
trade provision s o f the Havan a Charter , which containe d chapter s o n foreig n 
direct investment an d restrictive busines s practices . These, however, were no t 
included in GATT. The Havana Charter did not become operational because of 
the failure o f the United State s to ratify it . 

The question of including in the text of GATT investment provisions was raised 
soon after GATT became operational. In the 195 5 Review, a Resolution on Inter-
national Investment for Economic Development was adopted, which recognized 
that a n increase d flow  o f capita l int o countrie s i n nee d o f investmen t fro m 
abroad, particularly into developing countries, would facilitate the attainment of 
the objective s o f th e Genera l Agreement . I t recommende d tha t countrie s i n a 
position to provide capital for international investment, and those which desired 
to obtain suc h capital, should use their best endeavours to create conditions t o 
stimulate the international flow of capital. These included providing security for 
existing and future investment , the avoidance of double taxation, and facilitatin g 
the transfer of earnings of foreign investments. It urged GATT member countries 
to enter into consultations o r participate in negotiations directed to the conclu-
sion of bilateral and multilateral agreements on these matters. 

In th e year s tha t followed , GAT T extende d th e scop e o f it s rules , initiall y 
confined t o measures applied by governments a t the border, to internal policy 
measures. Even though th e ne w rules adopted i n the 1970 s during the Toky o 
Round o f negotiations i n suc h area s a s subsidies , technical specification s an d 
government procuremen t aime d primaril y a t the remova l o f barriers to trade , 
some o f the m ar e als o relevan t t o th e competitiv e condition s whic h foreig n 
investors face . Fo r instance , a s is explained i n detai l late r i n thi s chapter , th e 
rules develope d i n the are a o f subsidie s ar e applicabl e t o som e aspect s o f th e 
incentives provided by governments to attract foreign investment . 

Another importan t developmen t i n th e wor k o f GAT T ha s bee n th e gradua l 
evolution o f international rule s governing the treatment o f foreign companies . 
Originally, GATT rules imposed obligations on governments only in respect of 
foreign goods . They were not concerned with the treatment of foreign persons , 
legal o r natural , operatin g i n thei r territories , th e issu e a t th e hear t o f 
investment policy . Th e Genera l Agreemen t o n Trad e i n Service s an d th e 
Agreement o n Trade-Relate d Aspect s o f Intellectua l Propert y Rights , 
negotiated i n th e Urugua y Round , impos e importan t obligation s o n 
governments regarding the treatment of foreign national s or companies within 
their territories . I n additio n th e Agreemen t o n Trade-Relate d Investmen t 
Measures, also negotiated in the Uruguay Round, requires governments not to 
place condition s o n investors , suc h a s loca l conten t requirements , tha t ar e 
inconsistent with the provisions of GATT. 



274 Chapter 22  -  Trade  and investment 

Taking int o accoun t thes e developments , a s wel l a s th e importan t rol e whic h 
foreign direc t investmen t (FDI ) no w plays in the globalizing world economy , i t 
was decide d a t th e 199 6 Singapor e Ministeria l Conferenc e t o establis h a 
Working Grou p o n th e Relationshi p betwee n Trad e an d Investment . It s 
mandate i s to examin e th e relationshi p betwee n trad e an d investment , i t bein g 
understood tha t th e creatio n o f the Working Grou p i s without prejudic e t o th e 
issue o f whethe r multilatera l discipline s o n investmen t shoul d b e establishe d 
within th e framewor k o f WTO . Th e Singapor e Ministeria l Declaratio n 
provides tha t an y decisio n t o launc h negotiation s o n investmen t discipline s i n 
WTO woul d requir e explici t consensus . Thus , th e wor k takin g plac e i n th e 
Group i s intended t o b e a n educationa l proces s an d no t a  negotiation . 

FDI: its importance and impact; existing agreements and WTO provisions 

Growing importance of FDI 

Foreign direc t investmen t (FDI ) i s a n importan t drivin g forc e i n globalization , 
which characterize s th e moder n worl d economy . Th e escalatin g flow  o f FDI , 
which ha s bee n accompanie d b y risin g foreig n portfoli o equit y investment , 
underscores th e increasingl y majo r rol e playe d b y transnationa l corporation s 
(TNCs) i n the economies o f both develope d an d developin g countries. The liber -
alization o f FD I regime s particularl y b y developin g an d transitio n economies , 
which i n the pas t restricted FD I flows , and th e step s they have taken t o promot e 
it have more than double d annua l globa l flows ove r the pas t decade ; the flows  t o 
developing countrie s hav e increase d mor e tha n fivefol d (se e table below) . 

Foreign direct investment inflows, 1986-1997 
(in billions o f Unite d State s dollars ) 

Economies 

World 

Developed countries 

Developing countries 

Africa 

Latin America 

Asia 

Central and 
Eastern Europe 

Least developed 
countries 

1986-1991 
(Annual 
average) 

159.3 

129.6 

29.1 

2.9 

9.5 

16.4 

0.65 

0.8 

1992 

175.9 

120.3 

51.1 

3.1 

17.6 

29.6 

4.4 

1.5 

1993 

217.6 

138.9 

72.5 

3.6 

17.2 

51.2 

6.1 

1.7 

1994 

24 

141.5 

95.6 

5.7 

28.7 

60.7 

5.9 

0.8 

1995 

3331.1 

211.5 

105.5 

5.1 

31.9 

67.3 

14.2 

1 

1996 

337.6 

195.4 

129.8 

4.8 

43.8 

80 

12.3 

1.9 

1997 

401 

233 

149 

4.7 

56.1 

86.9 

18.4 

1,8 

Source: UNCTAD, World Investment Report 1998 Trends  and Determinants (United Nations Publication, Sales 
No. E.98.II.D.5). 

Origin and direction of FDI flows to developing countries 

Origin 
Investment i n mos t hos t region s o f the developin g world i s dominated b y thre e 
developed countries/areas . Th e Europea n Unio n i s th e sourc e o f mos t 
investments i n Afric a an d Europe , Japa n i n Asia , an d th e Unite d State s 
dominates investmen t i n Lati n America . 



Chapter 22  -  Trade  and investment 275 

A fe w developin g countrie s (suc h a s China , India , th e Republi c o f Kore a an d 
Singapore i n Asia , an d Argentina , Brazi l an d Chil e i n Lati n America ) hav e i n 
recent year s als o becom e FD I sources , particularl y fo r developin g countrie s i n 
their respectiv e regions . 

Direction 
FDI flows  ar e directe d mainl y t o a  fe w developin g countries . Fo r instance , 
taking th e four-yea r perio d 199 3 t o 1997 , of the tota l FD I flows  t o developin g 
countries, about a  third went to China. The nex t largest recipients were Mexico , 
Singapore, Brazil , Malaysi a an d Indonesia . Overall , 2 0 developin g countries , 
mostly th e mor e advance d amon g them , receive d abou t 90 % o f th e tota l FD I 
flow to developin g countries . All the remainin g developing an d leas t develope d 
countries receive d barel y 10 % o f th e total . Th e 4 8 leas t develope d countrie s 
received 1.4 % o f the tota l flow  t o th e developin g world . 

Forms of FDI 

Foreign direc t investmen t generall y take s tw o forms : greenfield , o r investmen t 
in ne w productio n facilities , an d merger s an d acquisition s (M&As) . 

Cross-border M&A s hav e bee n o n th e ris e i n recen t years ; the y accounte d fo r 
about hal f o f th e tota l flow  o f FD I i n 1997 . Thoug h mos t M&A s ar e takin g 
place amon g companie s i n th e Unite d State s an d Europe , th e phenomeno n i s 
also noticeabl e i n som e developin g countrie s an d i n transitio n economies , 
particularly wher e Stat e enterprise s ar e bein g privatized . 

Beneficial impact of FDI on host countries: transfer o f technology 

Among th e reason s fo r th e chang e i n th e attitud e o f man y developin g an d 
transition countrie s t o FD I i s the belie f tha t i t can b e an importan t channe l fo r 
technology transfer , wit h technolog y broadl y define d a s includin g no t onl y 
scientific processes , bu t als o organizational , manageria l an d marketin g skills . 

FDI i s ofte n associate d wit h secondar y benefit s throug h th e diffusio n o f 
technology t o firm s i n the hos t country . Thi s diffusio n ma y b e deliberate , suc h 
as when technolog y i s licensed by the affiliat e t o a  domestic firm , o r i t may tak e 
the for m o f a  technologica l spillove r whic h occur s whe n th e activitie s o f th e 
multinational fir m yiel d benefit s fo r loca l economi c agent s beyon d thos e 
intended b y th e multinational . 

FDI ma y als o produc e othe r unintende d efficiency-enhancin g effects , suc h a s 
when loca l rival s ar e force d t o upgrade thei r ow n technologica l capabilitie s a s a 
consequence o f competitive pressur e fro m th e loca l affiliat e o f the TNC. I n th e 
United States , fo r example , th e entr y o f Japanes e automobil e manufacturer s 
into th e loca l marke t via FD I cause d th e majo r domesti c automobil e producer s 
(themselves multinationa l firms ) t o upgrade thei r own product s an d to increas e 
the efficienc y o f thei r domesti c productio n facilities . Thi s ha s benefite d al l 
consumers i n the Unite d States , whether the y purchase d Japanes e o r American 
automobiles. Ther e i s considerabl e evidenc e tha t simila r benefit s occu r i n 
developing countries. FDI from th e Republic of Korea, for example, contribute d 
to th e developmen t o f a  locall y owne d garment-exportin g industr y i n 
Bangladesh. 

In man y circumstances , FD I ma y resul t i n a  greater diffusio n o f know-how tha n 
other ways of serving the market . While import s o f high-technology products , as 
well as the purchase or licensing of foreign technology , are important channels fo r 
the international diffusio n o f technology, FDI provides more scope for spillovers . 
For example , th e technolog y an d productivit y o f loca l firm s ma y improv e a s 
foreign firm s enter the market and demonstrate new technologies and new modes 
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of organizatio n an d distribution , provid e technica l assistanc e t o thei r loca l 
suppliers an d customers , an d trai n worker s an d manager s wh o ma y late r b e 
employed b y loca l firms . Foreig n subsidiarie s ma y themselve s conduc t researc h 
and developmen t activitie s aime d a t adaptin g th e paren t firm' s innovatio n t o 
local conditions . Clearl y FD I lead s t o mor e extensiv e persona l interactio n wit h 
foreigners an d exposur e t o ne w ways o f doin g things tha n doe s trade . 

FDI and anti-competitive practices 

FDI, by increasing the 'contestability ' o f markets (i.e . flexibility  fo r entry or exit 
by firms ) generall y result s i n increase d competition . I n certai n situation s 
however consumer s an d user s i n th e hos t countrie s ma y no t benefi t fro m suc h 
investment throug h lowe r price s an d bette r qualit y good s an d services , i f th e 
TNC investin g i n th e countr y i s abl e t o charg e monopol y price s b y securin g a 
dominant position . (See  also chapte r 23. ) 

FDI and foreign portfolio equity investment 

FDI involves decisions to inves t in another country by establishing subsidiaries , 
affiliates o r joint ventures. Recent years have also witnessed a  rise in the flow of 
funds fo r foreig n portfoli o equit y investmen t (FPEI) . B y contributin g to , o r 
participating in , the equity capital of firms, both FD I and FPE I can enhance th e 
development o f th e enterpris e secto r i n hos t countries . Ther e ar e howeve r 
important difference s i n regar d t o bot h th e motivatio n fo r th e tw o type s o f 
investments an d th e short - and long-ter m impac t which the y could have on th e 
economies o f the hos t countries . 

In principle , FPE I i s distinguishe d fro m FD I b y th e degre e o f managemen t 
control tha t th e foreig n investo r exercise s o n a  venture . A n investmen t i s 
normally considere d FD I whe n i t involve s a n equit y capita l stak e o f 10 % o r 
more32 o f th e ordinar y shar e o f th e incorporate d enterpris e o r it s equivalen t fo r 
an unincorporated enterprise . Portfolio equit y investors usually provide financia l 
capital b y purchasin g share s o f a  compan y withou t an y involvemen t i n th e 
company's management . Th e typ e o f investor s i s als o different . Whil e FD I 
investors ar e firm s engage d i n th e productio n o f good s an d services , portfoli o 
equity investor s ar e mor e ofte n eithe r financia l institutions , institutiona l 
investors (suc h a s pensio n funds , insuranc e companie s o r investmen t trusts ) o r 
individuals wh o ar e mainl y intereste d i n th e financia l return s o n thei r 
investments. 

These differences highligh t the major contras t between th e motivations fo r FD I 
and FPEI . In making FDI , TNCs ar e interested i n ensuring that th e input s the y 
need o r th e fina l product s whic h the y manufactur e ar e produce d i n th e mos t 
efficient wa y and a t the lowest cost . They are therefore mor e influenced i n thei r 
decisions b y th e long-ter m effect s th e investmen t ca n hav e o n th e 
competitiveness o f the corporatio n a s a  whole an d th e return s fro m th e capita l 
invested an d th e technolog y provided . Th e overridin g motivatio n fo r 
investment by portfolio equit y investors on the other hand i s their participatio n 
in loca l earning s throug h capita l gain s an d dividends . Thei r interes t i n th e 
long-term fortun e o f the enterprise s i s limited . 

32 Th e IM F Balance-of-Payments  Manual state s tha t FD I i s investment tha t reflect s th e objectiv e 
of a  residen t entit y i n on e econom y t o obtai n a  lastin g interes t i n a n enterpris e residen t i n 
another economy , an d tha t th e lastin g interes t implie s th e existenc e o f a  long-ter m 
relationship betwee n th e direc t investo r an d th e enterpris e an d a  significan t degre e o f 
influence b y the investo r on the management o f the enterprise . The concept o f lasting interes t 
was no t define d b y IM F i n term s o f a  specifi c time-frame , an d th e mor e pertinen t criterio n 
adopted wa s tha t o f the degre e o f ownership i n a n enterprise . A percentage o f 1 0 or above o f 
ownership wa s ofte n deeme d t o reflec t a  lasting interest . 
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FPEI flows  therefor e ten d t o b e volatile . Investor s tr y t o liquidat e investment s 
by sellin g thei r equit y position s i n secondar y market s i f thei r profit s ar e 
declining o r th e price s o f thei r equit y holding s ar e falling . TNC s o n th e othe r 
hand ten d t o tak e a  mor e long-ter m vie w o f thei r investments ; eve n i n a  crisi s 
situation, the y ma y b e reluctan t t o liquidat e thei r shar e i n th e equit y o f thei r 
affiliates, wher e 'sunk ' cost s ar e hig h an d th e productio n o f th e affiliat e i s 
interlinked wit h thei r internationa l production . 

In practice, the difference i n the degree of volatility between FPE I and FD I ma y 
not b e a s marke d a s describe d abov e an d depend s o n th e mechanis m use d fo r 
channelling the portfoli o investment . Th e portfoli o fund s ar e often investe d b y 
venture capita l companies , whic h provid e equit y capita l fo r ne w companie s a t 
the start-u p stage ; the y ar e ofte n closel y involve d i n managin g them , eithe r 
directly o r indirectly , b y providing advisor y services . Although thei r overridin g 
motive i s t o achiev e capita l gain , ventur e capita l investor s ofte n wai t severa l 
years befor e sellin g their equit y stakes . 

Government measures to promote investment 

Relaxation of  regulatory regimes 
The las t tw o decade s hav e witnesse d th e widesprea d liberalizatio n o f law s an d 
regulations o n foreig n investment , especiall y i n developin g countrie s an d 
transition economies . I n mos t cases , thi s liberalizatio n o f foreig n investmen t 
policies has been par t o f a market-oriented refor m o f economic policies involvin g 
trade liberalization, deregulation and privatization. The measures taken include : 

• Simplificatio n o f screenin g requirement s fo r approvin g inwar d FDI ; 

• Openin g u p industrie s t o foreig n investment ; 

• Minimizin g restriction s o n foreig n equit y participation ; 

• Encouragin g foreig n investor s t o tak e interes t i n th e privatizatio n proces s 
and i n infrastructur e developmen t (tw o area s which nee d heav y capita l an d 
technological investments) . 

Grant of  investment incentives 
In addition , almos t al l countrie s provid e incentive s t o attrac t FDI . Thes e tak e 
the followin g thre e forms : 

• Financia l incentives , involvin g the provisio n o f funds directl y t o th e foreig n 
investor b y th e hos t government , fo r example , i n th e for m o f investmen t 
grants an d subsidize d credits . 

• Fisca l incentives , designe d t o reduc e th e overal l ta x burde n fo r a  foreig n 
investor. To thi s category belong such item s a s tax holidays an d exemption s 
from impor t duties on raw materials, intermediate input s and capita l goods. 

• Indirec t incentives , designe d t o enhanc e profitabilit y fo r th e investo r i n 
various indirec t ways . Fo r example , th e governmen t ma y provid e lan d an d 
designated infrastructur e a t less-than-commercial prices . Or i t may grant th e 
foreign fir m a  privileged market position, in the form o f preferential acces s to 
government contracts , a  monopol y position , a  closin g o f th e marke t fo r 
further entry , protectio n fro m impor t competitio n o r specia l regulator y 
treatment. 

Imposition of  performance requirements 
A numbe r o f countries , particularl y th e developin g ones , impos e performanc e 
requirements i n orde r t o ensur e tha t th e investmen t mad e conform s t o thei r 
national objective s an d priorities . These , inter  alia, requir e foreig n investors : 
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• T o produce a  certain percentage of the inputs used in the final produc t i n the 
host countr y (loca l conten t requirement) ; 

• T o expor t a  given leve l o f goods o r services ; an d 

• T o achiev e a  given leve l o f researc h an d developmen t i n th e country . 

Bilateral, regional and multilateral investment instruments 

Bilateral investment  treaties 
The desir e o f government s t o facilitat e FD I flows  i s als o reflecte d i n th e 
dramatic increas e i n bilatera l investmen t treatie s fo r th e protectio n an d 
promotion o f investmen t durin g th e 1990s . As o f 1  January 1997 , ther e wer e 
1,330 suc h treatie s involvin g 16 2 countrie s a s compared t o 44 0 treatie s i n th e 
beginning o f th e decade . 

Nearly 62 % o f thes e treatie s ar e betwee n develope d countrie s an d developin g 
countries. Th e develope d countrie s tha t hav e bee n activ e i n negotiatin g suc h 
treaties wit h developin g countrie s includ e France , Germany , th e Netherlands , 
the Unite d Kingdo m an d th e Unite d States . Th e treatie s focu s o n protectin g 
the interest s o f investin g companie s fro m expropriation , compensatio n fo r 
losses due t o arme d conflic t o r interna l disorder , an d th e transfe r o f payments . 
The definitio n o f investmen t use d broadl y cover s bot h FD I an d foreig n equit y 
portfolio investment . Som e treatie s provid e fo r th e extensio n o f nationa l 
treatment. Suc h provisions , requirin g partie s no t t o exten d les s favourabl e 
treatment t o foreig n investor s tha n tha t accorde d t o domesti c investors , appl y 
only after loca l production o r commercial presenc e in the host country has bee n 
established a s a result of investment. Onl y a  very limited numbe r o f agreement s 
provide fo r th e extensio n o f nationa l treatmen t a t entr y o f investment . 

Developing countrie s hav e als o begun t o conclud e bilatera l investmen t treatie s 
with on e another . I n 1997 , 11 % of al l suc h treatie s wer e amon g developin g 
countries. Th e countrie s whic h ar e activ e i n concludin g suc h treaties , mainl y 
with othe r developin g countrie s i n thei r respectiv e regions , ar e Algeria , Chile , 
China an d th e Republi c o f Korea . Thi s developmen t reflect s th e emergenc e o f 
firms fro m developin g countrie s a s outward investors . 

Regional arrangements  dealing  with  investment  issues 
In additio n t o thes e bilatera l investmen t treaties , arrangement s hav e bee n 
adopted t o promot e foreig n investmen t o n a  regiona l basi s unde r regiona l 
cooperation arrangements . Th e regiona l agreement s containin g provision s fo r 
the non-discriminator y treatmen t o f foreig n investor s includ e th e Treat y o f 
Rome establishing the Europea n Economi c Community , th e Agreement o n th e 
European Economi c Are a an d th e Agreement s establishin g ASEAN , 
MERCOSUR an d NAFTA . Man y o f thes e Agreement s provid e fo r th e 
extension o f national treatment t o foreign investmen t a t both th e pre-entry an d 
post-entry stages . 

Multilateral agreement  on investment 
Although severa l efforts wer e made in the pas t to develop a binding multilatera l 
instrument containin g comprehensiv e substantiv e rule s on foreig n investment , 
none wer e successful . Mor e recently , negotiation s wer e hel d amon g OEC D 
countries on developing a comprehensive multilatera l agreemen t on investmen t 
(MAI). Althoug h thes e negotiation s wer e hel d amon g OEC D membe r 
countries, the y ha d declare d tha t th e resultin g agreemen t woul d b e ope n fo r 
accession b y othe r countries . Th e draf t agreemen t aime d a t imposin g 
obligations o n membe r countrie s t o exten d non-discriminator y treatmen t t o 
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foreign an d domesti c investor s i n bot h th e pre-establishmen t an d 
post-establishment phas e b y applyin g th e nationa l treatmen t principle ; t o 
abolish performanc e requirements ; an d t o disciplin e th e us e o f investmen t 
incentives b y th e applicatio n o f th e thre e basi c principle s -  MFN , nationa l 
treatment an d transparency . 

The negotiation s hav e howeve r ende d withou t accor d bein g reache d o n th e 
draft tex t o f th e agreemen t becaus e o f th e seriou s difference s amon g 
participating countrie s o n th e inclusio n o f specia l provision s o n labour , 
environment an d cultura l industries . 

Box 57 list s some multilatera l investmen t instrument s tha t ar e now in force. O f 
these, the instrument s tha t impos e binding obligations ar e narrow in scope an d 
do no t establis h substantiv e norms , whil e th e instrument s tha t se t fort h 
substantive norm s ar e non-binding . 

Box 57 
Existing multilateral  foreign  investment  instruments 

Within the  World Bank  Group,  two multilateral instruments of a legally  binding 
nature specifically relating  to foreign investment have been concluded.  One is  the 
Convention on the Settlement of Investment Disputes between States and Nationals 
of Other States,  which  was concluded in  1965  and  entered  into force in October 
1966. It  establishes  facilities for the  resolution of  disputes between investors and 
States through  conciliation and arbitration  in  the  International  Centre  for the 
Settlement of Investment Disputes (ICSID). 

The other agreement concluded under the auspices of the World Bank Group  is the 
Convention Establishing the Multilateral Investment  Guarantee Agency, which was 
concluded in 1985 and  which entered into force in April 1988.  Based  on a belief that 
the flow of  foreign investment to developing countries can be facilitated and promoted 
by alleviating  concerns related  to non-commercial  risks,  the  principal aim of  the 
Multilateral Investment  Guarantee  Agency is to provide a  multilateral  investment 
insurance mechanism as  a complement to national, regional and private investment 
insurance schemes. The  Convention  also contemplates a  role  for the  Agency with 
regard to substantive standards for the  treatment of investment. Under Article 12(d) 
of the Convention, the Agency must,  in  guaranteeing an investment,  satisfy itself, 
inter alia,  as  to  "the  investment  conditions  in the  host  country,  including  the 
availability of fair and  equitable treatment and legal protection for the  investment". 
Article 23 of  the Convention deals with investment promotion and stipulates that, in 
addition to research and technical  assistance activities, the  Agency is to facilitate the 
conclusion of  agreements among  members of  the Convention on the  promotion and 
protection of foreign investment. 

Substantive multilateral norms for the  treatment of foreign investment are contained 
in the  non-binding  Guidelines  on the  Treatment  of  Foreign  Direct Investment, 
developed in  the  World  Bank  Group  following an  April  1991  request  by the 
IMF-World Bank  Development  Committee for the  preparation of  a report  on "an 
overall legal framework which would embody the essential legal principles so  as to 
promote foreign direct investment".  The Guidelines were  "called to  the attention" of 
the members of the World Bank Group  by the Development Committee in September 
1992 "as  useful  parameters in  the  admission  and treatment  of  private  foreign 
investment in their territories, without  prejudice to the binding rules of international 
law". They differ in two main respects from the work initiated in 1977 in  the United 
Nations on a Code of Conduct for Transnational  Corporations. First, they cover only 
general principles to  guide governmental behaviour toward foreign investors; rules  of 
good conduct for foreign investors are  not included. Second,  they  do not purport to 
represent a codification of  customary international law in regard to the treatment of 

foreign investment,  but  rather  to  formulate generally  acceptable  international 
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standards which  support the  objective  of  promoting foreign investment.  The  five 
sections of  the Guidelines address the  scope of  application, the admission of foreign 
investment, standards  of  treatment  of  foreign  investment,  expropriation  and 
unilateral alterations or termination of contracts, and  settlement of disputes. 

Mention should  also he made of other multilateral instruments that are  somewhat 
different in scope hut are nevertheless relevant in this context. Several  United Nations 
General Assembly Resolutions adopted in the 1960s and  1970s  include  provisions 
on foreign investment mainly with  a view to affirming certain rights of host States. 
Matters relating  to social policy  have been dealt with  in  the  (non-binding)  ILO 
Tripartite Declaration of Principles concerning Multinational Enterprises  and Social 
Policy which was adopted in 1977 and  took effect in 1978. The  Declaration contains 
principles commended to governments, employers'  and workers' organizations of home 
and host countries and to  multinational enterprises. 

Source: WTO , Annual Report 1996,  vol . 1 , Special Topic:  Trade  and  Foreign Direct 
Investment. 

WTO provisions 

As note d earlier , a  numbe r o f provision s i n W T O la w dea l wit h trade-relate d 
investment issues . Som e o f thes e ar e liste d below . 

Agreement on  Subsidies and  Countervailing  Measures 
The Agreemen t o n SC M define s th e concep t o f 'subsidy ' an d establishe s 
disciplines o n th e provisio n o f subsidies . I n th e thre e categorie s o f investmen t 
incentives described earlier , viz. fiscal incentives , financial incentive s and indirec t 
incentives, a  fe w types o f measure s woul d constitut e subsidie s a s defined i n th e 
Agreement o n SCM . Tha t is , the y ca n involv e a  financia l contributio n b y a 
government o r public body , an d confe r a  benefit. (See  chapter 8. ) 

Agreement on  Trade-Related Investment  Measures 
The Agreemen t o n TRIM s prohibit s countrie s fro m usin g fiv e type s o f 
trade-related investmen t measure s (suc h a s loca l conten t requirements ) whic h 
are considere d inconsisten t wit h th e provision s o f GAT T 199 4 o n nationa l 
treatment (Articl e III ) an d those prohibiting the use of quantitative restriction s 
(Article XI) . 

All countrie s maintainin g trade-relate d investmen t measure s tha t wer e 
inconsistent with th e provisions o f the Agreement were required t o notify the m 
within 9 0 days of the coming into operation o f the Agreement. I n regard to suc h 
notified measures , developin g countrie s ar e give n a  transitio n perio d o f fiv e 
years (i.e . u p t o 1  January 2000 ) t o eliminat e them . A  longe r perio d o f seve n 
years (i.e . up to 1  Januar y 2002) i s provided to least developed countries for thi s 
purpose. 

The limite d coverag e o f th e Agreemen t o n TRIM S le d countrie s t o stipulat e 
that it s operation shoul d be reviewed in five years. The Agreement provides tha t 
any suc h revie w shoul d als o conside r complementin g it s provision s wit h 
provisions o n investmen t an d o n competitio n policy . (See  chapter 13. ) 

General Agreement on  Trade  in  Services 
The othe r importan t provision s o n investmen t ar e containe d i n GATS . Th e 
Agreement recognize s that , unlik e internationa l trad e i n good s whic h take s 
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place throug h cross-borde r movement , trad e i n service s take s plac e throug h 
three othe r modes . One mod e i s the establishmen t o f a  commercial presenc e i n 
the countr y wher e th e servic e i s t o b e provided . GAT S furthe r visualize s tha t 
countries ma y agre e i n trad e negotiation s t o giv e commitment s permittin g 
foreign supplier s o n a  selectiv e sector-by-secto r basi s t o establis h suc h 
commercial presenc e (e.g . b y settin g u p a  subsidiar y o r a  branch) . I n makin g 
such commitments , i t i s ope n t o a  countr y t o impos e certai n permitte d 
conditions limitin g marke t acces s o r th e extensio n o f nationa l treatmen t t o 
foreign supplier s (e.g . limits o n foreig n equit y participation) . 

There i s a  basi c differenc e i n th e approac h t o providin g right s t o foreig n 
investors unde r som e regiona l an d multilatera l agreement s an d tha t adopte d 
under GATS . Th e regiona l an d multilatera l agreement s provid e fo r wha t ha s 
come t o b e know n a s a  'to p down ' o r 'negativ e list ' approach . Countrie s ar e 
expected t o agre e t o ope n u p fo r FD I al l sector s o f industrie s -  whethe r 
producing good s o r servic e product s -  subjec t t o a  limite d numbe r o f 
exceptions. GATS on the other hand, has adopted a  'bottom up' or 'positive list ' 
approach. Countrie s ar e allowe d t o liberaliz e graduall y an d t o specif y durin g 
trade negotiation s th e servic e sector s i n whic h the y woul d b e willin g t o gran t 
foreign supplier s th e righ t t o establis h a  commercia l presenc e an d t o invest . 
(See chapter 17. ) 

Agreement on Trade-Related Aspects of Intellectual Property Rights 
Although th e TRIP S Agreemen t doe s no t directl y addres s foreig n investment , 
its provisions on minimum standard s for the protection o f intellectual property , 
domestic enforcemen t procedure s an d internationa l disput e settlemen t ar e 
relevant to the legal environment affectin g foreig n investmen t (th e definition o f 
'investment' i n man y intergovernmenta l investmen t agreement s expressl y 
includes intellectua l property) . (See  chapter 20. ) 

Description of the main issues and points raised in the discussions in the 
WTO Working Group 

Main issues raised 

Against th e backgroun d informatio n provide d i n th e precedin g sectio n o n 
trends i n FDI an d o n bilatera l an d multilatera l agreement s o n investment , thi s 
section describe s the main point s made an d the differin g view s expressed in th e 
Working Grou p o n th e Relationshi p betwee n Trad e an d Investment. 33 Th e 
basis for discussions in the Group i s provided by the submissions o f delegation s 
and th e analytica l paper s prepared b y the Secretariat s o f WTO, UNCTAD an d 
OECD. I n orde r t o provid e a  structur e fo r it s discussions , th e Workin g Grou p 
drew u p a  work programm e i n it s firs t meetin g i n Jun e 199 7 i n th e for m o f a 
"Checklist of Issues Suggested for Study" . The checklist has four main themes : 

• Th e implication s o f th e relationshi p betwee n trad e an d investmen t fo r 
development an d growth ; 

• Economi c relationshi p betwee n trad e an d investment ; 

• Stocktakin g an d analysi s o f existin g internationa l agreement s o n 
investments; an d 

33 Th e Workin g Grou p wa s establishe d i n accordanc e wit h th e Singapor e Ministeria l 
Declaration o f Decembe r 1996 . 
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• A  numbe r o f question s relevan t t o assessin g th e advantage s o f a  possibl e 
initiative i n WT O t o establis h a  se t o f multilatera l rule s o n investment . 

The paragraph s tha t follo w attemp t t o give an overvie w of the point s mad e an d 
views expresse d i n th e discussion s unde r eac h theme . I t i s importan t t o not e 
that th e overvie w i s not comprehensiv e an d ma y no t reflec t full y th e emphase s 
and nuance s attache d b y th e variou s delegation s t o th e point s the y made . 

Implications of  the relationship between  trade  and  investment  for 
development and  growth 
The Grou p note d tha t th e experienc e o f a  numbe r o f countrie s ha d 
demonstrated tha t FD I brough t t o th e hos t countr y a  packag e o f tangibl e an d 
intangible assets . Th e intangibl e benefit s include d technologica l innovations , 
managerial skill s an d huma n resourc e development . FD I als o helpe d domesti c 
industries t o increas e thei r efficienc y b y stimulatin g competition . Thes e 
intangible benefits were considered fa r more importan t tha n FDI' s contributio n 
to capita l formation , ta x revenu e an d balanc e o f payments . 

Some delegation s howeve r pointe d ou t tha t whil e FD I playe d a n importan t 
positive rol e i n transferrin g intangibl e asset s t o th e recipien t developin g 
countries, thes e countrie s sometime s ha d t o confron t th e negativ e effect s o f 
such investment . Example s o f thes e negativ e effect s were : restriction s o n th e 
activities o f foreig n affiliate s impose d b y parent s i n th e contex t o f technolog y 
transfer agreements ; th e ris k facin g som e developin g countrie s o f becomin g 
locations fo r simpl e assembly operations ; instabilit y o f the trade balanc e an d o f 
the balanc e o f payment s o n accoun t o f FDI , a s illustrate d b y th e recen t 
experience o f some countrie s i n South-Eas t Asia; the exercis e o f undue politica l 
influence b y foreig n firms ; an d th e negativ e impac t o f foreig n affiliate s o n 
domestically availabl e financin g an d competitio n i n th e domesti c market , 
including smal l an d medium-size d enterprises . 

Economic relationship between  trade  and  investment 

The degree of correlation between  trade  and  investment 

In th e discussio n o n thi s issue , the Grou p note d tha t th e empirica l researc h o n 
the relationshi p betwee n foreig n trad e an d investmen t flows  ha d establishe d 
that ther e wa s a n overal l positiv e relationshi p betwee n th e outwar d flow  o f 
investment an d th e export s o f th e hom e country . Thi s wa s als o tru e o f th e 
relationship betwee n th e inwar d flow  o f investment an d th e export s o f the hos t 
country. The studie s thus showed tha t trade effects wer e positive for both hom e 
and hos t countries . I n th e cas e o f hos t countries , th e trad e impac t wa s mor e 
pronounced i n countrie s tha t followe d ope n an d libera l trad e policie s i n orde r 
to encourag e export-oriente d growth , tha n i n countrie s whic h stil l relie d o n 
import substitutio n fo r promotin g economi c growth . 

However, th e view was expresse d tha t i t would no t b e appropriat e t o plac e to o 
much emphasi s o n complementarit y betwee n trad e an d FDI ; i t wa s als o 
necessary t o loo k a t th e effect s o f suc h investmen t o n efficiency , employmen t 
and economi c development . Furthermore , i t was pointe d ou t tha t ther e wa s a 
need to supplement studie s of a general nature with more disaggregated analysi s 
of th e relationshi p betwee n trad e an d investmen t i n specifi c industrie s an d 
service sectors . 

The impact  of  investment policies  and  measures  on trade 

Under thi s ite m th e Grou p discusse d th e possibl e impac t whic h investmen t 
policies, particularl y thos e relatin g t o investmen t incentive s an d performanc e 
requirements, coul d hav e o n trad e an d investment . 
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On investment  incentives, it was stated tha t studie s by international organization s 
had demonstrate d tha t investmen t incentive s were no t a  major determinan t i n 
location decision s b y transnationa l corporations . I n th e las t decad e th e us e o f 
incentives ha d increase d an d th e type s o f incentive s use d ha d becom e mor e 
diversified. Thi s ha d resulte d i n harmfu l competitio n amon g countrie s t o 
attract FDI . The indiscriminat e us e of incentives could distor t investmen t flows 
in favour o f countries tha t could afford t o finance incentives , but i n the long run 
the us e o f incentive s implie d losse s fo r al l countrie s involve d i n suc h 
competition, ultimatel y leadin g t o a  transfe r o f resource s t o foreig n investors . 
Moreover, incentive s coul d distor t internationa l trad e flow s b y artificiall y 
favouring productio n i n certain countrie s to the detrimen t o f countries tha t were 
not abl e to grant incentives , especially when productio n wa s destined fo r export . 
Empirical studie s ha d als o show n tha t investmen t incentive s coul d distor t th e 
productive structur e i n host countries by favouring productio n i n certain sectors . 
In addition , investmen t incentive s entaile d hig h administrativ e costs , wer e 
difficult t o administer , an d wer e ofte n grante d i n a  non-transparen t manner . 

Some delegation s howeve r pointe d ou t that , notwithstandin g argument s 
advanced i n recen t academi c literature , investmen t incentive s remaine d a 
useful polic y instrumen t i n th e pursui t o f developmen t strategies . Th e 
argument tha t incentive s wer e nothin g mor e tha n a  transfe r o f incom e fro m 
countries t o firm s an d tha t th e mor e intens e th e competitio n amon g hos t 
countries th e greate r th e proportio n o f potentia l gain s transferre d t o 
multinational enterprise s faile d t o giv e du e recognitio n t o th e fac t tha t 
incentives wer e no t intende d t o suppor t enterprise s tha t wer e no t viable . 
Rather, the y wer e geare d toward s attractin g growth , incom e an d 
employment-creating investment . 

On performance  requirements, i t wa s argue d tha t thes e requirement s deprive d 
enterprises o f th e flexibility  neede d t o adap t t o changin g economi c 
circumstances. Performanc e requirement s an d incentive s create d distortion s 
not onl y i n internationa l market s bu t als o i n th e domesti c market s o f hos t 
countries i n s o fa r a s competitio n betwee n differen t investor s wa s distorte d 
when investment s mad e a t differen t time s wer e subjec t t o differen t 
performance requirement s an d incentives . 

However, a  poin t wa s mad e that , whil e trade-relate d performanc e require -
ments, suc h a s loca l conten t measures , ha d bee n demonstrate d no t t o hav e 
positive effects , performanc e requirement s relatin g t o transfe r o f technology , 
the promotio n o f researc h an d development , an d th e promotio n o f alliance s 
between foreig n an d domesti c firm s generall y ha d bee n show n t o hav e positiv e 
effects. I f applie d i n a  market-friendl y manner , performanc e requirement s i n 
regard t o th e transfe r o f technolog y an d th e conduc t o f researc h an d devel -
opment coul d also be viewed a s indirectly contributing to the attainment o f th e 
objectives o f competitio n policy , i n s o fa r a s the y facilitate d acces s t o 
technology b y firm s (includin g smal l an d medium-size d firms) , an d t o 
economic diversification . 

On th e relationship  between foreign investment  and competition  policy,  the poin t wa s 
made tha t an open an d libera l FDI regime increased the prospect s fo r new entr y 
and thu s fo r competitio n i n specifi c markets . B y facilitatin g th e entr y o f ne w 
competitors, libera l investmen t rule s prevente d domesti c oligopolies , elimi -
nated loca l distributio n bottleneck s an d reduce d th e likelihoo d o f cartel s an d 
monopolies. 

But i t wa s recognize d tha t highl y competitiv e foreig n companie s might , b y 
displacing loca l competitors , acquir e dominan t position s i n th e domesti c 
market an d abus e thes e positions . Th e applicatio n o f competitio n la w an d 
policy t o mergers , acquisition s an d join t venture s wa s therefor e a n importan t 
aspect o f the interfac e betwee n investmen t an d competitio n policy . 
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The vie w was , however , expresse d that , thoug h competitio n woul d generall y 
lead t o greate r economi c efficienc y an d ultimatel y t o economi c growt h an d 
development, som e developin g countrie s coul d hav e reason s fo r limitin g th e 
pursuit of efficiency a s an immediate objective . This arose from th e need to tak e 
into accoun t competin g objectives , includin g developmen t objective s an d th e 
promotion o f smal l an d medium-size d enterprises . 

Stocktaking and  analysis  of  existing bilateral, regional  and 
international agreements 
It wa s state d tha t bilatera l investmen t treatie s ha d a n importan t advantag e i n 
that the y coul d b e tailore d t o th e specifi c circumstance s o f th e partie s involve d 
and could address specific concerns , such as development issues . They could also 
be conclude d mor e quickl y tha n regiona l o r multilatera l agreement s an d coul d 
improve bilatera l economi c an d diplomati c relations . Lik e bilatera l investmen t 
treaties, regiona l agreement s o n investmen t wer e als o mor e politicall y feasibl e 
than multilatera l agreement s a s the y involve d fewe r participant s an d coul d b e 
more precisel y customized t o addres s individua l concerns . 

Some delegation s wer e howeve r o f th e vie w tha t experienc e wit h bilatera l 
investment treatie s di d no t demonstrat e tha t the y were a  major determinan t o f 
investment decisions . Ther e wa s therefor e littl e evidenc e t o sho w tha t a 
multilateral framewor k base d o n suc h treatie s woul d hav e a  significan t impac t 
on investmen t flows.  I t wa s als o argue d that , mor e generally , ther e wa s littl e 
empirical evidenc e t o sugges t that locatio n decision s were greatly influenced b y 
the existenc e o f investmen t agreements . 

The othe r view was that ther e was no reason t o expect an automati c correlatio n 
between the existence of bilateral investment treaties and the size of investmen t 
flows, give n tha t suc h treatie s wer e conclude d b y government s an d no t b y 
private parties . Government s presumabl y negotiate d suc h treatie s fo r a  variety 
of reasons , an d i t was possibl e t o conceiv e o f situation s i n which government s 
entered int o negotiation s o n suc h treatie s fo r long-ter m benefit s withou t 
necessarily expectin g short-ter m results . 

It was further argue d that th e development o f a comprehensive se t of consisten t 
multilateral rule s bindin g o n al l W T O membe r countrie s woul d allo w fo r a 
stable, transparent an d consistent environment fo r firms operating in the globa l 
market, whateve r thei r ownershi p structur e o r plac e o f incorporation . Th e 
global application o f broadly the sam e investment discipline s would remov e fo r 
investors th e complexit y arisin g fro m th e existin g framewor k o f bilatera l an d 
regional investmen t agreement s an d thu s facilitat e compliance . Th e adoptio n 
of suc h multilatera l rule s woul d provid e th e followin g additiona l advantage s 
over bilatera l agreements : 

• Whil e th e negotiatio n o f a  bilatera l investmen t agreement , especiall y a n 
agreement betwee n a  developing country an d a  developed countr y migh t b e 
affected b y the unbalance d politica l an d economi c powe r relation s betwee n 
the countries in question, this risk was reduced i n a multilateral negotiation . 

• A  multilatera l approac h coul d enabl e countrie s t o tak e a  progressiv e 
approach t o liberalization . 

• A  multilatera l agreemen t coul d resolv e th e proble m o f inconsistencie s 
between bilatera l investmen t agreements . Furthermore , a  multilatera l 
agreement o n investmen t negotiate d i n W T O woul d ensur e consistenc y o f 
multilateral investmen t rule s with GATS , the TRIM s Agreemen t an d othe r 
W T O provisions . 

• A  multilatera l agreemen t woul d als o provid e mor e scop e fo r harmonizin g 
rules and, since changes to the rules would nee d to be agreed by all parties, i t 
would resul t i n th e greate r predictabilit y o f rules . 
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Questions relevant  to  assessing the advantages of  a possible 
initiative in  WTO  to  establish a  set  of  multilateral rules  on 
investment 
From amon g th e question s discusse d i n the Workin g Grou p o n th e advantage s 
of adopting i n W TO a  se t o f multilatera l rule s o n investment , th e issue s raise d 
on th e definitio n o f investmen t an d th e developmen t implication s o f possibl e 
multilateral rule s o n investmen t ar e briefl y note d below . 

Definition of  investment 

In th e discussio n o n th e definitio n o f th e ter m 'investment ' i n a  possibl e 
international agreemen t o n investment , a  numbe r o f delegation s favoure d a n 
"asset-based definition " coverin g bot h direc t an d portfoli o investment . I t wa s 
suggested tha t th e problem s tha t coul d aris e fro m th e inclusio n o f portfoli o 
investment coul d b e addresse d throug h exception s an d qualifications . Thus , 
including portfoli o investmen t i n a  definitio n o f investmen t i n a n agreemen t 
did no t necessaril y impl y tha t al l obligation s o f th e agreemen t woul d appl y t o 
such investment . 

Some delegation s were o f the view that th e Working Grou p was established o n 
the clea r understandin g tha t it s wor k woul d b e limite d t o FD I a s such . Th e 
inclusion o f portfoli o investmen t i n a  definitio n migh t hav e certai n polic y 
implications tha t require d furthe r study , includin g th e cause s an d directio n o f 
the volatilit y o f portfoli o investmen t flows  an d it s impac t o n hos t economies . 

Development implications  of  possible multilateral  rules  on investment 

Another prominen t them e i n the discussions i n the Working Grou p was how t o 
reflect th e developmen t dimensio n i n an y multilatera l se t o f investmen t rules . 

It was argued tha t on e way of doing this was to ensure , in drafting eac h elemen t 
of an y multilatera l se t o f rules , tha t consideratio n wa s give n t o developmen t 
implications. 

Some delegation s doubte d whethe r th e developmen t orientatio n o f a 
multilateral investmen t agreemen t coul d b e ensure d simpl y b y addin g th e 
development dimensio n t o eac h o f it s elements . On e als o ha d t o loo k a t th e 
structure an d desig n o f th e propose d instrumen t an d th e guidin g objective s 
which determine d it s contents . I n addition , i t wa s necessar y t o dea l wit h th e 
basic issu e o f whethe r th e ver y notio n o f a  multilatera l framewor k fo r 
investment per  se  wa s compatibl e wit h th e nee d t o preserv e th e abilit y o f 
governments t o pursue development strategie s suited to the specia l problems o f 
individual countries . 

A vie w wa s expresse d tha t i t mus t b e acknowledge d tha t developmen t wa s 
greatly dependen t o n investment . I n th e absenc e o f a n internationa l disciplin e 
that would encourage the flow of investment, countrie s would find i t difficult t o 
attain developmen t objectives . ! 
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CHAPTER 2 3 

Trade and competition policy 

The subjec t o f the interactio n betwee n trad e an d competitio n polic y was adde d 
to th e wor k programm e o f W T O a s a  resul t o f decision s take n a t th e 199 6 
Singapore Ministeria l Conference . Th e Workin g Grou p whic h ha s bee n 
established i s expected t o stud y an d analys e "issue s raise d b y Member s relatin g 
the interaction between trade and competition policy , including anti-competitiv e 
practices," an d t o "identif y area s tha t meri t furthe r consideratio n i n th e WT O 
framework."34 I n carrying out analytical work, the Group is expected to take int o 
account the provisions of the Agreement on Trade-Related Investment Measures , 
provisions in W TO law on investment and competition policy, and discussions in 
the Workin g Grou p o n Trad e an d Investment . 

Competition polic y issue s in international trad e 

Defining competition policy 

The ter m 'competitio n policy ' i s use d i n differen t way s i n differen t countrie s 
and i n differen t contexts . A t it s broadest , i t include s al l policie s relevan t t o 
competition i n the market, including trade policy, regulatory policy and policie s 
adopted by governments t o address the anti-competitive policie s of enterprises , 
whether privat e o r public . I n th e narro w sense , th e ter m i s use d t o cove r th e 
last-mentioned aspect , i.e . law s o r policie s governin g th e anti-competitiv e 
behaviour o f enterprises . 

Reasons for including trade and competition in the WTO work programme 

Concern a t th e possibl e advers e effect s o f anti-competitiv e busines s practice s 
(often referre d t o as 'restrictive business practices' ) was expressed as far back as 
50 years ago when GAT T was being established. Th e 194 7 draf t o f the Havan a 
Charter contained , i n additio n t o provision s o n trad e policy , provision s o n 
restrictive busines s practice s an d th e establishmen t o f a n Internationa l Trad e 
Organization. Th e Havan a Charte r coul d no t b e implemente d becaus e o f th e 
failure o f th e Unite d State s Congres s t o ratif y it . Althoug h th e trad e polic y 
provisions o f th e Charte r wer e use d t o establis h GATT , effort s t o incorporat e 
provisions o n competitio n polic y wer e frustrate d b y th e divergenc e o f view s 
among negotiatin g countrie s o n th e nee d fo r thei r inclusion . Sinc e then , som e 
countries propose d internationa l rule s i n thi s are a i n GAT T discussions , bu t 
these proposal s wer e no t vigorously pursued . 

Increasing interes t i n recen t years i n discussion s o n competitio n polic y can b e 
attributed t o man y factors . Fou r o f thes e ar e note d below . 

34 Singapor e Ministerial Declaration , §20. 
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• Ther e i s a growing perception tha t a s governmental barrier s ar e peeled bac k 
through successiv e round s o f trad e negotiations , trad e restriction s an d 
distortions resultin g fro m th e practice s o f enterprise s ma y b e increasin g i n 
importance. 

• Associate d wit h thi s i s th e increasin g integratio n o f th e worl d economy , 
spurred no t onl y b y trad e liberalizatio n bu t als o b y th e vas t expansio n o f 
foreign direc t investmen t (FDI) . Thus , th e anti-competitiv e practice s o f 
enterprises acquir e a n increasingl y transborde r dimension , affectin g severa l 
countries and , i n som e cases , the whole world . 

• A  furthe r influenc e ha s bee n th e growt h o f internationa l rules , a t th e 
bilateral, regional and multilatera l levels , that protec t the interest s of foreig n 
companies operatin g within a  country's territory . Fo r example, in the WTO , 
as a resul t o f the Urugua y Round , ther e ar e no w internationa l trad e rule s of 
this natur e i n th e are a o f service s an d intellectua l propert y an d a  Workin g 
Group i s studyin g th e relationshi p betwee n trad e an d investment . Som e 
countries fee l tha t suc h internationa l rule s shoul d b e accompanie d b y 
enhanced internationa l cooperatio n t o contro l anti-competitiv e busines s 
practices b y th e companie s i n question . 

• Lastly , a n importan t developmen t ha s bee n th e growin g convergenc e o f 
views, apparentl y wit h les s o f th e ol d North/Sout h an d East/Wes t 
differences, tha t competitio n la w i s ofte n th e appropriat e lega l mean s fo r 
addressing the anti-competitive practice s of enterprises even i f agreement o n 
specific detail s stil l ha s a  considerable wa y t o go . 

Forms of anti-competitive business practices 

There ar e fou r mai n type s o f busines s practice s tha t ca n hav e anti-competitiv e 
effects an d affec t internationa l trade . These are : 

• Horizonta l restraint s (arrangement s betwee n competin g firm s producin g 
identical o r simila r product s t o restrai n competition) ; 

• Vertica l restraint s (anti-competitiv e arrangement s betwee n firm s alon g th e 
production-distribution chain) ; 

• Abus e o f a  dominant position ; 

• Mergers . 

Horizontal restraints 
Horizontal restrain t arrangement s coul d tak e thre e forms : 

• Impor t cartel s an d relate d arrangements ; 

• Expor t cartel s an d relate d arrangements ; 

• Internationa l cartels . 

Import cartels  and  related  arrangements 
Import cartel s forme d b y domesti c importer s o r buyer s an d simila r measure s 
(such a s boycotts of , o r collective refusal s t o dea l with, foreig n competitors ) ar e 
of obviou s concer n fro m a  marke t acces s perspective . Relate d issue s ar e 
exclusions o f foreign competitor s from , o r discriminatory term s o f membershi p 
of trade association s and , i n particular , th e exclusionar y us e of standard-settin g 
by suc h associations . 'Har d core ' cartel s suc h a s pric e fixing , outpu t restraints , 
market divisio n an d custome r allocatio n ar e normall y prohibite d outrigh t 
under competitio n law , althoug h no t alway s unambiguousl y (i n som e 
jurisdictions, the y ma y b e permitte d i f importer s ar e face d wit h dominatin g 
foreign supplier s an d competitio n o n domesti c market s i s no t hel d t o b e 
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substantially restrained) . Othe r cooperativ e arrangement s amon g competitors , 
such a s i n standard-settin g an d join t purchasing , ar e ofte n subjec t t o a 
rule-of-reason analysis . 

Export cartels  and  related  arrangements 
Export cartel s ca n b e divide d int o tw o groups . 'Pure ' expor t cartel s direc t thei r 
efforts exclusivel y at foreign markets . 'Mixed ' expor t cartels restrain competitio n 
in the exportin g country' s hom e marke t a s well a s in foreig n markets . 

Pure expor t cartel s ar e treate d a s bein g outsid e th e scop e o f mos t countries ' 
competition law s for tw o reasons . One i s that thes e cartel s ar e considered t o b e 
beyond the jurisdiction o f domestic competition laws , and the other is that the y 
are explicitl y exempte d fro m th e applicatio n o f th e laws . Mixe d expor t cartel s 
are generall y subjec t t o essentiall y th e sam e requirement s o r outrigh t 
prohibitions a s cartel s tha t affec t th e domesti c marke t alone , althoug h som e 
countries provid e specia l exemption s fo r suc h cartel s wher e th e domesti c 
restraint o r effec t i s ancillary t o th e restrain t o n expor t trade . 

International cartels 
International cartel s an d marke t sharin g agreement s betwee n firm s i n tw o o r 
more countrie s ar e generally recognized a s being akin t o horizonta l price-fixin g 
and othe r collusiv e agreement s withi n a  singl e country . I n bot h cases , 
competition i s limited , price s ar e raised , outpu t i s restricted , an d market s ar e 
allocated fo r th e privat e benefi t o f firms . T o th e exten t tha t thei r effect s i n a 
jurisdiction ar e simila r t o thos e o f nationa l cartels , the enforcemen t o f existin g 
competition la w should go far in providing a  remedy. For example, in the 1940 s 
and 1950s , the Unite d State s anti-trus t authoritie s prosecute d a  large numbe r 
of carte l case s involvin g internationa l market s fo r primar y product s an d 
manufactured goods . These cases involved pric e fixing an d the direc t allocatio n 
of nationa l market s amon g firm s tha t woul d otherwis e b e i n competition , 
reinforced b y prohibitions agains t importing and exportin g by the participatin g 
firms. I n man y o f thes e cases , th e cartel s wer e buil t aroun d paten t 
cross-licensing schemes. In the 1990s , there has been a  new wave of prosecutio n 
of international price-fixin g cartel s among producers o f such products a s lysine, 
citric aci d an d fa x paper . 

Another importan t categor y o f horizonta l arrangement s abou t whic h concern s 
have been expresse d i n relation t o their possible implications fo r the exercise of 
market powe r i n internationa l market s i s that o f cooperativ e arrangement s fo r 
research an d development , particularl y wher e th e desig n o f legislativ e 
provisions fo r R  &  D  join t venture s mak e the m susceptibl e t o strategi c use . 
Most jurisdiction s wit h moder n competitio n statute s mak e som e for m o f 
special provisio n fo r inter-fir m cooperatio n (join t venture s an d consortia ) i n R 
& D  programme s tha t otherwis e migh t no t b e carrie d out . I t ha s bee n noted , 
however, tha t provisio n fo r suc h arrangement s shoul d no t tak e th e for m o f 
blanket exemption s fro m competitio n law , sinc e competitio n als o ha s a n 
important rol e t o pla y i n providin g incentive s fo r timel y innovatio n an d 
adoption o f ne w technology . 

Vertical market  restraint  arrangements 
Vertical marke t restrain t arrangement s coul d caus e trad e concern s wher e the y 
prevent foreig n firm s fro m havin g access to distribution network s controlle d b y 
domestic suppliers . The practice s use d include : 

• Exclusiv e dealin g requirement s tha t preven t distributor s fro m marketin g 
products; 

• Tie d selling that makes purchase of one product of a given brand conditiona l 
on purchasin g anothe r produc t o f the sam e brand ; 
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• Loyalt y or sales rebates that provide financial incentive s not to distribute th e 
products o f competitors ; an d 

• Exclusiv e territorie s tha t preven t distributor s fro m sellin g outsid e certai n 
geographical areas . 

Abuses of  dominant position 
The classificatio n o f restrictiv e busines s practice s int o horizonta l an d vertica l 
restraints follow s a n economi c logic . Mos t competitio n laws , however , als o 
distinguish betwee n agreement s amon g firm s an d th e 'abus e o f dominan t 
position' o r 'monopolization' . Th e latte r i s defined a s a  practic e employe d b y 
dominant firm s t o maintain , enhanc e o r exploi t a  dominan t positio n i n a 
market. Th e practice s tha t ca n b e deal t wit h unde r thi s rubri c include : 

• Exclusiv e dealing ; 

• Marke t foreclosur e throug h vertica l integration ; 

• Tie d selling ; 

• Th e contro l o f scarc e facilitie s an d vita l input s o r distributio n channels ; 

• Pric e an d non-pric e predation ; 

• Pric e discrimination ; 

• Exclusionar y contractua l arrangements ; an d 

• I n som e jurisdictions , eve n th e simpl e chargin g o f highe r tha n competitiv e 
prices, o r the impositio n o f othe r 'exploitative ' abuses . 

Mergers 
One ca n distinguis h betwee n thre e fundamentall y differen t type s o f mergers : 
horizontal, vertica l an d conglomerat e mergers . 

Horizontal merger s bring together two or more firms i n the same line of business 
and i n the sam e geographic market , which i n itsel f tend s t o pus h price s upward , 
exactly as with a  cartel. However , th e competition polic y decision with regar d t o 
horizontal merger s i s complicated b y the fac t that , sinc e a  merger allow s forme r 
rivals t o integrat e thei r productio n facilities , i t ma y als o affec t th e cost s o f 
production. I f a merger lowers variable costs, it may actually lead to lower marke t 
prices tha n befor e th e merger , an d suc h a  merge r ma y the n b e desirabl e fro m a 
social poin t o f view. 

Vertical mergers involve firms tha t ar e engaged in different stage s of productio n 
and marketin g withi n a n industry . Thi s typ e o f merge r activit y i s ofte n 
undertaken t o achiev e efficiencie s b y reducin g transactio n an d othe r cost s 
through th e internalizatio n o f differen t stage s o f productio n an d distribution , 
but ma y als o b e employe d t o foreclos e source s o f input s o r distributio n 
channels t o competitors . 

Conglomerate merger s integrat e firm s operatin g i n unrelate d line s o f business . 
Such mergers normally do not raise concerns from a  competition polic y point of 
view, since typically they do not increase the degree of market power that can be 
exercised b y th e firm s i n th e relevan t produc t markets . 

Main elements of competition law 

Before turnin g t o th e descriptio n o f th e point s mad e i n discussion s i n th e 
Working Grou p o n th e problem s resultin g fro m anti-competitiv e busines s 
behaviour, i t ma y b e desirabl e t o not e briefl y th e mai n feature s o f nationa l 
competition law s tha t ai m a t bringin g unde r contro l suc h behaviour . 

The main objectiv e o f national competitio n law s in countries where they exist is 
to preserv e an d promot e competitio n a s a  mean s t o ensur e th e efficien t 
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allocation o f resource s i n a n economy , resultin g i n th e bes t possibl e choic e o f 
quality, th e lowes t price s an d adequat e supplie s fo r consumers . I n additio n t o 
promoting efficiency , man y competitio n law s mak e referenc e t o othe r 
objectives, suc h a s the contro l o f concentration o f economic power , promotin g 
the competitivenes s o f domesti c industries , encouragin g innovation , 
supporting smal l an d medium-size d enterprises , an d encouragin g regiona l 
integration. Som e o f thes e additiona l objective s ma y sometime s b e i n conflic t 
with th e efficienc y objective . 

Most competitio n law s dea l wit h enterpris e behaviou r b y prohibitin g suc h 
anti-competitive busines s practice s a s competition-restrictin g horizonta l 
agreements, acquisition s an d abuse s o f dominan t positions , a s wel l a s 
substantially restrictiv e vertica l distributio n agreements . I n addition , a n 
increasing number o f competition law s deal with alteration s t o th e structur e o f 
markets, throug h th e contro l o f merger s an d acquisition s a s wel l a s join t 
ventures aimed a t avoiding the creation of dominant firms , monopolies , or even 
oligopolies. I n som e laws , th e divestmen t o f part s o f monopolie s i s als o 
authorized t o chang e th e structur e o f markets . 

These law s als o contai n exception s an d exemption s t o th e applicatio n o f thei r 
provisions. Thes e ca n cover , amon g others , labour , regulate d industrie s (e.g . 
telecommunications, defence , agriculture) , smal l an d medium-size d enterprises , 
and certai n type s o f cooperative arrangements , includin g R & D join t ventures . 

A numbe r o f countries , however , ar e reviewin g th e soundnes s an d validit y o f 
those across-the-boar d exemptions . Th e emphasi s i s increasingl y o n applyin g 
competition la w to al l business practices . I t i s then th e tas k o f the competitio n 
authority o r courts to conside r business practices , and focu s o n thos e tha t hav e 
the highes t probabilit y o f anti-competitiv e effect s an d th e leas t justificatio n 
based o n efficiency . 

Overview of the main issues under discussion in the WTO Working 
Group35 

Main issues under discussion 

The mai n focu s o f discussions i n the W T O Workin g Grou p o n th e Interactio n 
between Trad e an d Competitio n Polic y ha s bee n o n th e interactio n betwee n 
trade polic y an d developmen t o n th e on e han d an d competitio n polic y o n th e 
other. The following provide s some highlights o f the discussion s tha t have bee n 
held i n th e Group , inter  alia, unde r th e followin g mai n headings : 

• Relationshi p o f trade an d competitio n polic y to development an d economi c 
growth; 

• Impac t o f anti-competitiv e practice s o f enterprise s an d association s o n 
international trade ; 

• Stat e monopolie s an d regulations ; 

• Relationshi p betwee n investmen t an d competitio n policy ; 

• Relationshi p betwee n trade-relate d aspect s o f intellectua l propert y right s 
and competitio n policy ; 

• Impac t o f trade polic y o n competition . 

35 Thi s overview has been taken largely from th e repor t of the Working Group on it s activities i n 
1997 an d 1998 . For fuller details , the reade r shoul d consul t the repor t itsel f ["Repor t (1998 ) 
of th e Workin g Grou p o n th e Interactio n betwee n Trad e an d Competitio n Polic y t o th e 
General Council " (WTO , WT/WGTCP/2 , 8  December 1998)] . 
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Relationship of  trade and  competition  policy  to  development and 
economic growth 
The Grou p pai d particula r attentio n t o the analysi s o f the relationshi p o f trad e 
and competitio n polic y to development . I n this context , i t was pointed ou t tha t 
in a  number o f countries competitio n la w and polic y had bee n implemente d o r 
strengthened no t i n isolation , bu t rathe r a s on e elemen t o f a  packag e o f 
interrelated reform s o f policie s aime d a t promotin g economi c an d socia l 
development. A  centra l featur e o f thes e reform s ha d bee n greate r relianc e o n 
market force s a s an engine of development an d adjustmen t an d o n th e creatio n 
of a framework aime d a t ensuring that suc h forces operat e in the public interest , 
notably b y promotin g o r maintainin g competitio n i n markets . Th e relate d 
reforms include d externa l market-opening measure s (includin g liberalization o f 
trade an d foreig n investmen t regimes) , privatizatio n an d sector-specifi c 
regulatory reforms/deregulation . Th e variou s element s o f th e packag e wer e 
considered t o b e mutuall y reinforcing . 

A related poin t mad e i n the discussions concerned th e heightened importanc e o f 
competition polic y as a tool fo r development i n the current globalizing economi c 
environment, a s compare d t o previou s eras . Th e argumen t wa s mad e that , 
whereas i n the past , countries coul d hop e to achieve development throug h othe r 
(possibly mor e interventionist ) tool s an d approaches , thes e approache s wer e n o 
longer workabl e becaus e o f th e exten t t o whic h trad e liberalizatio n an d 
globalization o f business activitie s had take n plac e and th e increased importanc e 
of foreig n direc t investmen t a s a n engin e o f growt h i n th e presen t economi c 
environment. A s a  resul t o f thes e developments , anti-competitiv e practice s o f 
enterprises wer e increasingl y internationa l i n scope , an d appeare d t o b e mor e 
significant tha n i n th e past . Consequently , accordin g t o thi s view , a  vigorou s 
competition polic y was necessary to respond appropriatel y to these concerns an d 
to establis h a  climate conduciv e t o investmen t an d economi c growth . 

While th e vie w tha t competitio n ha d a  rol e t o pla y i n economi c developmen t 
received broa d suppor t i n th e Group , a  vie w wa s als o expresse d tha t a 
comprehensive competitio n la w migh t no t b e strictl y necessar y t o ensur e th e 
desired degree of competition. This reflected severa l underlying considerations . 

Of the 13 4 Members o f WTO, onl y between 7 0 and 8 0 have competition laws . 
Even i n countries where suc h law s exist , enforcemen t ma y i n som e case s be la x 
because o f th e lac k o f financia l resource s an d o f person s wit h expertis e i n 
competition law . Give n th e extremel y comple x natur e o f th e law , it s adoptio n 
by countrie s whic h d o no t hav e suc h legislatio n a t presen t i s going t o b e tim e 
consuming. 

Moreover, i f competition law s are to mee t the objective o f promoting economi c 
growth b y improvin g economi c efficienc y an d makin g market s competitive , 
many Member s believ e tha t the y mus t tak e int o accoun t th e particula r 
characteristics o f developin g countrie s suc h a s lo w incom e levels , skewe d 
distribution o f wealth , lo w level s o f educatio n an d asymmetri c information . 
These ma y requir e the m t o adop t a  mor e flexible  approac h an d selectiv e 
government interventio n i n th e market . Fo r instance , th e competitio n 
legislation o f mos t develope d countrie s provid e fo r specia l treatmen t o f smal l 
and medium-size d industries . I n developin g countrie s th e nee d t o exten d t o 
these industrie s specia l treatment -  b y providing them ta x and othe r incentives , 
and acces s t o financ e o n concessiona l term s -  ma y b e eve n greater . Th e 
governments o f these countrie s ma y als o find i t necessary t o play a  more activ e 
role i n market s t o safeguar d nationa l securit y (b y maintainin g productio n 
capacities in industries considered essential) , protect labour rights, and preserv e 
national cultur e (b y regulatin g cultura l industries) . 
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Impact of  the anti-competitive practices  of enterprises and 
associations on international trade 
The discussio n o n th e impac t o f anti-competitiv e practice s o f enterprise s o n 
international trad e focuse d broadl y o n th e followin g thre e categories : 

• Practice s affectin g marke t acces s fo r imports ; 

• Practice s affectin g internationa l markets , wher e differen t countrie s wer e 
affected i n largel y th e sam e way; an d 

• Practice s wit h a  differentia l impac t o n th e nationa l market s o f countries . 

Practices affecting  market  access  for imports 

The specifi c example s o f practice s affectin g marke t acces s fo r import s cite d b y 
Members i n th e discussio n include d actua l case s of : 

• Domesti c impor t cartels ; 

• Internationa l cartel s tha t allocate d nationa l market s amon g participatin g 
firms; 

• Th e unreasonabl e obstructio n o f paralle l imports ; 

• Contro l ove r importatio n facilities ; 

• Exclusionar y abuses of a dominant position and vertical market restraints tha t 
foreclosed market s t o competitors , certai n privat e standard-settin g activitie s 
and othe r anti-competitiv e practice s involvin g industr y associations . 

The poin t wa s mad e tha t anti-competitiv e practice s o f thes e type s coul d hav e 
the effec t o f reducin g o r eliminatin g th e potentia l gain s fro m trad e 
liberalization. A s a n illustratio n o f thi s point , th e Grou p wa s informe d o f a 
number o f case studie s o f sector s i n which conventiona l externa l trad e barrier s 
had bee n removed . Th e presumptio n underlyin g thes e studie s wa s that , i n 
general, whe n a  countr y implemente d far-reachin g trad e liberalization , ther e 
was a n expectatio n tha t domesti c price s shoul d ten d toward s impor t parit y 
levels. Th e cas e studie s ha d howeve r identifie d severa l situation s wher e thi s 
response ha d no t bee n forthcoming , owin g t o th e anti-competitiv e practice s o f 
enterprises. Factor s tha t tende d t o facilitat e o r underli e suc h anti-competitiv e 
practices include d hig h marke t concentratio n levels , inelasti c deman d 
(reflecting a  lack of substitutes) , the prio r existence o f a cartel, and contro l b y a 
dominant enterpris e of scarce facilities tha t were necessary for imports to occur . 

In reflectin g o n th e effect s o f thes e practice s an d thei r implication s fo r 
international trade , th e poin t wa s mad e tha t th e natur e an d severit y o f thes e 
effects woul d var y dependin g o n th e typ e o f practice , th e marke t powe r o f 
incumbent firm s an d othe r circumstances . 

Practices affecting  international  markets  where  different countries  were  affected in 
largely the  same way 

The foremos t exampl e o f anti-competitiv e practice s i n thi s categor y wa s th e 
problem o f internationa l cartel s tha t affecte d pric e an d outpu t acros s multipl e 
country markets . A  large numbe r o f case s i n whic h competitio n authoritie s i n 
various countrie s ha d uncovere d suc h cartel s wer e brough t t o th e attentio n o f 
the Group . Cartel s operatin g i n certai n servic e sector s suc h a s internationa l 
maritime shippin g o r financia l service s wer e sai d b y som e Member s t o b e 
particularly harmfu l t o trade , sinc e the y no t onl y restraine d trad e withi n th e 
relevant service but also raised the price of that servic e to exporters , introducin g 
another leve l o f distortion . 
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The poin t was howeve r mad e that , notwithstandin g th e genera l condemnatio n 
of cartel s an d simila r arrangements , a  flexible  approac h t o th e applicatio n o f 
competition la w in regard t o certain type s o f inter-firm practice s could often b e 
warranted. Thes e practice s migh t include , first , non-conventiona l horizonta l 
arrangements, suc h a s strategi c alliances , join t venture s an d R & D consortia , 
whose effects wer e not necessarily the same as more conventional arrangement s 
such a s merger s an d cartels , an d tende d t o b e ver y fact-specific , and , second , 
certain arrangement s involvin g smal l an d medium-size d enterprises . 

Practices with  a  differential  impact  on  international  markets 

An example o f a widely cited anti-competitiv e practic e i n this category was tha t 
of expor t cartels . I t wa s sai d tha t th e victim s o f expor t cartel s woul d ofte n 
include developin g countrie s whic h wer e importin g machiner y o r consume r 
products. Furthermore, i t was suggested tha t the extent of such cartels and thei r 
deleterious effect s o n internationa l trad e an d developmen t migh t wel l b e 
greater tha n wa s widel y known , sinc e mos t countrie s di d no t insis t o n 
registration o f such cartels ; they simpl y turned a  blind ey e to them. The matte r 
of mergers which were judged to be benign o r even beneficial i n one market , bu t 
were no t necessaril y s o i n othe r markets , wa s als o discussed . Th e poin t wa s 
made tha t th e incidenc e o f suc h case s migh t wel l b e les s frequen t wher e 
countries employe d a  consume r welfar e standard , rathe r tha n a  tota l welfar e 
standard, t o evaluat e mergers . The reaso n wa s that , unde r th e latte r approach , 
mergers tha t yielde d significan t efficienc y gain s i n th e hom e marke t migh t b e 
deemed acceptabl e eve n wher e the y entaile d substantia l anti-competitiv e 
effects, includin g effect s whic h migh t b e fel t i n foreig n markets . 

Factors facilitating anti-competitive  practices  that  affect  trade 

The Grou p ha d a n extensiv e discussio n o f factors , includin g governmen t 
policies an d measures , tha t coul d facilitat e harmfu l anti-competitiv e practice s 
by enterprise s an d thereb y undermin e th e potentia l benefit s o f trad e 
liberalization. Factor s referre d t o i n thi s contex t included : 

• Th e existenc e o r non-existenc e o f a  well-constitute d competitio n la w an d 
policy; 

• Statutor y exemption s o r protective regulator y regime s covering the conduc t 
in question ; 

• A  failur e t o adequatel y enforc e existin g law s an d policie s relatin g t o 
anti-competitive practices ; 

• Th e existenc e o f othe r governmen t policie s tha t implicitl y o r explicitl y 
sanctioned o r encourage d anti-competitiv e conduct ; an d 

• Th e lac k o f effectiv e rule s governin g acces s t o essentia l facilities , i n th e 
context o f deregulation . 

Furthermore, i t wa s note d tha t th e proble m o f eradicatin g anti-competitiv e 
enterprise practice s coul d b e particularl y challengin g i n circumstance s wher e 
former Stat e enterprise s tha t ha d exercise d self-regulator y powe r wer e 
privatized withou t step s bein g take n t o limi t thei r marke t power . 

State monopolies  and  regulations 

State monopolies  and  exclusive  rights 

In the discussio n o n thi s subject , th e har m tha t Stat e monopolie s an d exclusiv e 
rights coul d hav e o n bot h competitio n an d marke t acces s wa s widel y 
commented on . I t was noted tha t the W TO recognize d that , in their operations , 
enterprises enjoyin g suc h privilege s migh t creat e seriou s obstacle s t o trade . 
These effect s coul d aris e i n th e marke t wher e th e exclusiv e right s wer e bein g 
exercised, upstrea m markets , an d downstrea m markets . Particula r referenc e 
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was mad e t o th e impac t tha t monopol y buyer s an d seller s coul d hav e i n 
restricting competitio n an d trade , includin g b y creatin g a  lack o f transparenc y 
and servin g a s a  too l fo r th e implementatio n o f nationa l trad e policies . A s a 
result, the y coul d hav e th e effec t o f limitin g import s an d introducin g marke t 
distortions. Som e Member s referre d t o th e positiv e rol e tha t Stat e monopolie s 
and exclusiv e right s ha d played , particularl y i n developin g countrie s wher e 
market force s wer e sometime s stil l i n thei r infancy . 

Regulatory policies 

Some delegation s share d wit h th e Workin g Grou p thei r nationa l experienc e 
with deregulatio n an d th e benefit s whic h ha d flowed  fro m it . I t wa s sai d tha t 
this experienc e ha d show n tha t a  commitmen t t o competitiv e markets , rathe r 
than regulator y approaches , a s th e primar y instrument s o f economi c 
governance yielded major benefit s fo r competition, trade and consumer welfare , 
created efficiencie s an d promote d innovation . Result s i n term s o f reduce d 
consumer price s had i n many cases exceeded expectations . The importanc e o f a 
rigorous competitio n la w an d polic y t o complemen t market-liberalizin g 
regulatory reforms , i n orde r t o preven t th e continuatio n o r emergenc e o f 
anti-competitive practice s i n a  deregulate d market , wa s emphasized . Th e 
Group wa s informe d o f th e result s o f wor k i n OEC D whic h ha d show n tha t 
there was ample evidenc e tha t regulator y reform , properl y carrie d ou t an d wit h 
an adequat e understandin g o f polic y linkages , coul d improv e significantl y 
sectoral an d economy-wid e economi c performance , an d a t th e sam e tim e 
enhance the capacity of governments t o protect importan t publi c interests suc h 
as environmenta l an d consume r protection . Th e Grou p wa s als o informed o f a 
recent stud y presente d t o th e UNCTA D Intergovernmenta l Grou p o f Expert s 
on Competitio n La w an d Polic y whic h ha d examine d empirica l evidenc e 
concerning th e benefit s fo r developmen t o f applyin g competitio n legislation . 
Evidence summarize d i n th e stud y indicate d tha t th e replacemen t o f 
administered pricin g b y libera l marke t pricin g coul d provid e importanc e gain s 
in efficienc y an d consume r welfare . 

Relationship between  investment  and  competition  policy 
In th e discussion s i n th e Group , th e poin t wa s mad e tha t a  libera l FD I regim e 
could increas e competitio n i n th e market . A  well-functionin g competitio n 
policy coul d als o hel p i n removin g obstacle s t o inwar d FD I resultin g fro m th e 
behaviour o f incumbent s an d contribut e toward s providin g a n attractiv e lega l 
framework fo r foreig n investors . I n thi s context , i t wa s pointe d ou t tha t i n 
developing an d transitio n econom y countrie s i n particular , FD I liberalizatio n 
often constitute d par t o f a  broade r polic y packag e spannin g als o suc h area s a s 
trade liberalization , regulator y refor m an d privatizatio n a s well a s competitio n 
policy. I t wa s als o pointe d ou t tha t a  soun d competitio n polic y an d la w coul d 
contribute t o providing an attractive environmen t fo r FDI by providing a stable 
and transparen t lega l framewor k o f the kin d familia r t o man y foreig n investor s 
and signallin g a  commitment t o marke t institution s an d mechanisms . 

In th e consideratio n o f th e relationshi p betwee n investmen t an d competitio n 
policy, th e inconsistencie s o r contradiction s tha t coul d aris e betwee n thes e 
policies wer e als o discussed . I t wa s suggeste d tha t excessiv e regulatio n o f 
investment, fo r exampl e throug h screenin g regulation s o r performanc e 
requirements, coul d har m bot h investmen t an d competition . Th e vie w wa s 
expressed tha t no t onl y coul d suc h measure s dete r beneficia l flows  o f capita l 
and technology with the attendan t stimulatio n o f competition i n local markets , 
but als o ofte n prove d a n inferio r an d possibl y counterproductiv e polic y 
instrument whe n dealin g wit h competitio n polic y concerns . Other s noted , 
however, tha t th e applicatio n o f a  screening proces s fo r investmen t wa s not , i n 
itself, a  for m o f excessiv e regulation ; rather , i t was th e manne r i n which i t wa s 
applied (mor e liberally vs. more restrictively) which would determine whether i t 
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constituted excessiv e regulation . Th e poin t wa s als o mad e tha t competitio n 
policies tha t wer e no t implemente d i n a  transparent , stable , neutra l an d 
non-discriminatory (wit h regar d t o nationality ) wa y coul d constitut e a 
deterrent t o inwar d investment . 

The poin t wa s mad e tha t th e interlinkag e betwee n trade , investmen t an d 
competition wa s already recognize d i n a  number o f W TO instruments , suc h a s 
the GATS, TRIMs and TRIPS Agreements. Reference was also made to regiona l 
arrangements where the sam e interlinkag e was evident. The view was expresse d 
that, apar t fro m providin g fo r cooperatio n an d consultatio n procedure s an d 
paving the way fo r possibl y mor e detaile d rules , the existin g W TO instrument s 
fell shor t o f preventin g restrictiv e busines s practice s o r limitin g regulator y 
abuses i n th e fiel d o f competitio n policy ; th e challeng e wa s t o remov e th e 
inadequacies o f existin g W T O rule s an d t o increas e th e synergie s betwee n 
investment an d competitio n policie s i n a  more systemi c manner . 

Relationship between  the  trade-related aspects  of  intellectual 
property rights  and  competition  policy 

The relationshi p betwee n intellectua l propert y right s an d competitio n polic y 
raises comple x issues . Th e ai m o f th e exclusiv e propert y right s grante d unde r 
intellectual propert y regime s i s adequate remuneratio n fo r th e asset s resultin g 
from intellectua l work . Th e ai m o f competitio n la w o n th e othe r han d i s t o 
ensure tha t th e monopol y right s o f right s holder s ar e no t exploite d b y them t o 
obtain unreasonabl y hig h remuneratio n an d tha t th e marke t assigne d t o th e 
property i s fai r an d equitable . 

In this context, the Group noted the change in the attitude o f some competitio n 
authorities o n th e questio n o f th e marke t powe r o f holder s o f intellectua l 
property rights . Ther e ha s bee n a  reductio n i n th e tendenc y o f court s an d 
competition authoritie s t o presum e tha t intellectua l propert y right s suc h a s 
patents necessaril y giv e th e holde r marke t power . Ther e i s no w muc h greate r 
readiness to examine this issue on a  case-by-case basis, recognizing, for example , 
that o f th e thousand s o f patent s grante d eac h year , onl y a  relativel y smal l 
minority provid e significan t marke t power . 

Moreover, i n the applicatio n o f competition la w to intellectua l propert y issues , 
there i s no w als o a  muc h greate r appreciatio n o f efficienc y benefit s fro m th e 
licensing o f intellectua l propert y rights , i n additio n t o th e potentia l 
anti-competitive effect s tha t licensin g arrangement s ca n hav e i n som e cases . 
The nationa l competitio n authoritie s o f som e countrie s hav e issue d guideline s 
on licensin g practices tha t would b e presumed acceptabl e an d thos e tha t migh t 
require examinatio n b y them . Wher e a n individua l licensin g practic e need s t o 
be examined, this is generally done on a case-by-case basis according to a 'rule of 
reason' standard , b y whic h pro-competitiv e benefit s ar e weighe d agains t 
anti-competitive effects . 

Impact of  trade policy  on  competition 
Under thi s heading the Grou p attempte d t o identify aspect s of trade policy an d 
provisions in W TO la w which had a n impact on competition. Som e delegation s 
referred i n thi s contex t t o th e differenc e i n th e approac h t o dealin g wit h 
predatory pricin g unde r competitio n an d anti-dumpin g laws . 'Predator y 
pricing' may be defined a s the practice followe d b y an enterprise t o monopoliz e 
the marke t b y drivin g competitor s ou t o f busines s throug h sale s belo w 
production cost s s o tha t subsequentl y the y ca n b e raise d abov e th e cos t level . 
Under competitio n law , complaint s abou t anti-competitiv e behaviou r ca n b e 
made onl y wher e predator y inten t o n th e par t o f th e monopol y produce r i s 
established. Unde r th e anti-dumpin g law , o n th e othe r hand , anti-dumpin g 
duties ca n b e levie d o n importe d product s whic h ar e allege d t o b e dumpe d 
without requirin g the complaining industry to establish predatory inten t on th e 
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part o f exportin g enterprises . However , certai n othe r delegation s fel t tha t th e 
purposes o f anti-dumpin g an d competitio n law s were fundamentall y different , 
and tha t i t was misguide d t o compar e th e tw o o r to sugges t tha t anti-dumpin g 
would benefi t fro m th e incorporatio n o f competitio n polic y principles . 

Bilateral, regional and international agreements dealing with 
competition policy issues 

With th e liberalizatio n o f trad e an d investmen t flows  o n a  worldwid e basis , 
most case s raise d unde r competitio n la w involv e th e investigatio n o f 
anti-competitive practice s i n mor e tha n on e country . Thi s ha s brough t abou t 
the developmen t o f bilateral , regiona l an d internationa l cooperatio n 
agreements which ai m a t fosterin g cooperatio n in , and harmonize d approache s 
to, th e enforcemen t o f competitio n law . 

A numbe r o f regiona l arrangement s carr y provision s o n cooperativ e 
arrangements fo r th e enforcemen t o f competitio n la w (see  box 58 fo r details) . 

Box 58 
Regional arrangements:  provisions  on  cooperation  in  the  enforcement 
of competition law  and  the  treatment  of  anti-dumping  cases 

Cooperation in  the  enforcement of competition law 
The Agreement on the European Economic Area (EEA)  establishes  competition rules 
applicable to  undertakings  in  EEA  which  correspond  to Article  85  (general 
prohibition against  anti-competitive  practices), Article 86  (abuse  of  dominant 
position) and Article 90 (public  undertakings) of the EC Treaty  and to the relevant 
secondary legislation. The regime for merger  control under the Treaty is also applied 
under the EEA Agreement. 

The EFTA States  that are contracting parties to the EEA Agreement have established 
a separate institutional system for the  administration of these provisions. The  EEA 
Agreement also contains provisions on the attribution of cases between the responsible 
EFTA authority  and the  EC Commission  in  the field of competition. 

Several cooperation agreements  have been set  up between the  competition agencies  of 
the countries  that  form  MERCOSUR,  establishing  procedures for  reciprocal 
consultations and  reciprocal  technical  assistance.  Especially  close  links  have been 
forged between the competition agencies  of  Argentina and  Brazil;  this  has  had  a 
positive impact in unifying the standards used by the two agencies. 

In NAFTA,  the  Working Group on Competition has been mandated  to study the 
relationship between competition policy and trade in the context of the free trade area 
created by NAFTA. Issues  so far studied  by this Group on a comparative basis have 
included horizontal restraints, export cartels, merger control,  abuse  of dominance, 
national treatment and private rights of action. More recently, the  Group has turned 
to studying competition cases with a transborder dimension, for instance  monopolistic 
practices impeding market access. 

Treatment of  anti-dumping 
Competition rules in the  Closer Economic Relations Agreement between Australia 
and New  Zealand,  inter  alia,  provide  for the  non-application  of anti-dumping 
measures on their bilateral trade. All complaints  involving sales at prices below cost of 
production are dealt with under the competition laws  of the two countries. 

In the  case of MERCOSUR, the  Protocol for the  Defence of Competition, calls on 
member countries to discuss from the beginning of the year 2000  how  anti-dumping 
complaints against imports from member countries should be handled. 
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Among th e importan t cooperatio n agreement s a t th e internationa l leve l are : 

• Th e UNCTA D se t o f Multilaterall y Agree d Equitabl e Principle s an d Rule s 
for th e Contro l o f Restrictiv e Busines s Practices , adopte d i n 1980 , an d 

• OEC D recommendation s concernin g Cooperatio n betwee n Membe r 
Countries o n Anti-competitiv e Practice s Affectin g Internationa l Trade , 
revised i n 1995 . 

Both thes e arrangement s ar e recommendator y an d ar e no t legall y binding . I n 
the case of UNCTAD, implementatio n o f the se t is encouraged throug h regula r 
annual meeting s o f a  Group o f Expert s an d relate d activitie s o f the Secretariat . 
The OEC D recommendations , o n th e othe r hand , encourag e countrie s t o 
establish cooperatio n arrangement s amon g competition authoritie s i n differen t 
countries. Th e mean s tha t hav e bee n adopte d b y membe r countrie s t o foste r 
such cooperatio n include : 

• Providin g notic e o f applicabl e tim e period s an d schedule s fo r 
decision-making i n anti-competitiv e cases ; 

• Sharin g factua l an d analytica l information , subjec t t o nationa l law s 
governing confidentialit y o f information ; an d 

• Coordinatin g discussion s o r negotiation s o n remedie s i n situation s wher e 
the interest s o f mor e tha n on e countr y coul d b e affected . 

Issues relating to the development of cooperation at the international 
level among competition authorities 

Against thi s background, th e Working Grou p considere d th e potentia l benefit s 
of, an d consideration s tha t migh t militat e against , a  strengthenin g o f 
international cooperatio n i n th e fiel d o f competitio n la w an d policy , t o 
counteract th e harmfu l effect s o f th e anti-competitiv e practice s o f enterprise s 
and association s o n internationa l trade . 

It wa s recognize d tha t cooperatio n alread y existe d a t a  numbe r o f levels , an d 
had bee n a n importan t facto r i n th e prosecutio n o f a  number o f arrangement s 
that ha d bee n discusse d i n th e Group . Moreover , t o b e o f genuin e value , 
cooperation ha d t o develop ove r time, and had to be founded o n a  mutuality o f 
interest, trus t an d commonalit y o f purpose . Nonetheless , th e vie w wa s 
expressed tha t a n expansio n o f cooperativ e approaches , includin g possibl y a t 
the multilatera l level , was warranted . I n particular , i t wa s sai d tha t wor k wa s 
needed t o addres s gap s i n th e remedie s availabl e t o th e internationa l 
community i n al l thre e o f th e categorie s o f anti-competitiv e practice s o f 
enterprises an d association s tha t ha d bee n discusse d i n th e Group : 

• Practice s affectin g marke t acces s fo r imports ; 

• Practice s affectin g internationa l markets , wher e differen t countrie s wer e 
affected i n largel y the sam e way; an d 

• Practice s havin g a  differentia l impac t o n th e nationa l market s o f countries . 

With regar d t o the firs t category , gaps could aris e for the followin g reasons : th e 
non-existence o f a  law ; statutor y exemption s o r protectiv e regulator y regime s 
covering the conduc t i n question; o r a failure t o adequately enforc e a  law which 
was applicable . 

Regarding th e secon d category , th e issu e wa s ho w t o enhanc e cooperatio n t o 
provide appropriat e remedie s fo r suc h practices , while minimizin g conflict s o f 
jurisdiction. 
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With regar d t o th e thir d category , th e questio n wa s tha t ne w arrangements fo r 
international cooperatio n wer e neede d t o bette r addres s thes e practices . 

In addition , th e proposal s outline d belo w have bee n mad e fo r work to b e don e 
on specifi c anti-competitiv e practices , based o n th e degre e o f consensu s whic h 
already appeare d t o exis t wit h respec t t o eac h practice , an d thei r clea r 
importance fo r internationa l trade . 

First, regardin g har d cor e cartels , wher e i t wa s sai d tha t ther e wa s stron g 
international consensus , ther e wa s a  goo d prospec t fo r adoptin g commo n 
enforcement effort s i n thi s area . 

Second, o n expor t cartels , consideratio n neede d t o b e give n t o mean s t o 
strengthen th e applicatio n o f competitio n la w in thi s area . 

Third, concernin g vertica l agreements , i t wa s generall y recognize d tha t a 
balancing o f pro - an d anti - competitiv e effect s wa s appropriat e i n thi s area . I t 
would b e usefu l i f th e Grou p coul d identif y a n illustrativ e lis t o f factor s tha t 
might b e considere d b y enforcemen t authoritie s i n undertakin g th e require d 
balancing i n particula r cases . 

Fourth, i n th e are a o f abus e o f a  dominan t position , th e Grou p migh t usefull y 
develop a  lis t o f abusiv e practice s tha t coul d hav e th e effec t o f foreclosin g 
markets, and a  set o f criteria t o be used i n identifyin g a  dominant positio n i n a 
market. 

Fifth, wit h regar d t o mergers , th e Grou p migh t examin e th e scop e fo r 
convergence i n procedura l requirements , an d th e feasibilit y o f enhance d 
inter-agency cooperation , i n order tha t differen t jurisdictions ' concerns coul d b e 
addressed a t minima l costs . 

There was , however , a  divergenc e o f view s i n th e Grou p regardin g th e 
desirability an d practicalit y o f thes e proposals . I n respons e t o th e suggestion s 
made regardin g th e thre e specifi c categorie s o f practice s tha t ha d bee n 
discussed, othe r view s expresse d wer e a s follows . 

With regar d t o th e firs t categor y o f practices , i n mos t cases , domesti c 
competition law s shoul d b e adequat e t o handl e this . The implicatio n wa s tha t 
all countrie s shoul d have , an d shoul d enforce , a  well-constitute d competitio n 
law. Wit h regar d t o th e secon d categor y o f practices , i t wa s clea r tha t 
inter-agency cooperatio n coul d b e helpfu l i n addressin g practice s suc h a s 
international cartels . A t a n appropriat e stage , i t woul d b e helpfu l i f agencie s 
could deepe n cooperatio n t o th e exten t o f sharin g confidentia l informatio n 
with eac h other . However , a  proces s o f mutua l confidence-buildin g and , i n 
some cases , institution-buildin g wa s neede d i f thi s wa s t o tak e place . Wit h 
regard t o th e thir d category , al l tha t coul d reasonabl y b e expecte d wa s tha t 
countries with overlapping interest s i n particular case s would consul t with eac h 
other. Fo r a  variety o f reasons , includin g differen t effect s i n differen t nationa l 
markets a s well a s differing lega l standards , i t was inevitabl e that , fro m tim e t o 
time, differen t jurisdiction s woul d reac h differen t conclusion s regardin g th e 
acceptability o f particula r arrangement s an d transactions . 

Focus of the Group's future work 

The Grou p i s expected t o continue discussion s o n thes e an d othe r issue s raise d 
by member countries during the deliberations i t proposes to undertake i n 1999 . 
In doin g suc h work , th e Genera l Council , ha s requeste d i t to focu s on : 

• Approache s t o promotin g cooperatio n (o n anti-competitio n practices ) 
among membe r countries , includin g i n th e fiel d o f economi c cooperation ; 
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• Th e relevanc e o f fundamenta l W T O principle s o f nationa l treatment , 
transparency an d most-favoured-natio n treatmen t t o competitio n polic y 
and vice  versa;  and 

• Th e contributio n o f competition polic y to achieving the objectives o f WTO , 
including th e promotio n o f internationa l trade . 
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CHAPTER 2 4 

Transparency in government procurement practices 

As noted i n chapter 18 , the Agreement o n Governmen t Procuremen t negotiate d 
in th e Urugua y Roun d i s a  plurilatera l Agreement . I n othe r words , unlik e th e 
other associate d Agreements , whic h ar e bindin g o n al l W T O Members , th e 
Agreement i s binding onl y on th e countrie s tha t hav e accede d t o it . 

While mos t develope d countrie s ar e members , onl y thre e developin g 
countries/areas, all at a higher stage of development, have acceded to it . These are 
Hong Kong (China) , the Republic of Korea and Singapore . Most developing an d 
transition countrie s ar e therefor e no t boun d b y th e substantiv e an d procedura l 
obligations th e Agreement imposes , but the y ar e bound b y GAT T 1994 . 

GATT exclude s "procuremen t b y governmen t agencie s o f good s fo r thei r ow n 
use and not intended fo r commercial sale" from th e application o f the MFN an d 
national treatmen t rules . However , i t stipulate s tha t whil e countrie s ar e no t 
expected t o abid e full y b y th e MF N principle , the y should , whe n purchasin g 
from othe r countries , exten d t o supplier s fro m differen t countrie s "treatmen t 
that i s fair an d equitable" . 

In orde r t o brin g th e practice s o f al l countrie s unde r internationa l rule , th e 
Singapore Ministerial Conference decided , as a result of an initiative taken by the 
United State s an d th e Europea n Communities , t o establis h i n WTO a  Workin g 
Group o n Transparenc y i n Governmen t Procuremen t "t o conduc t a  stud y o n 
transparency i n governmen t procuremen t practice s .. . t o develo p element s fo r 
inclusion i n a n appropriat e agreement" . Membershi p o f suc h a n agreemen t 
would b e obligator y fo r al l W T O Members . I t woul d not , however , requir e 
purchasing agencie s t o accep t th e substantiv e obligation s t o exten d MF N an d 
national treatmen t which the Agreement o n Governmen t Procuremen t imposes . 
According t o th e proponent s o f th e proposal , th e mai n advantag e o f suc h a n 
agreement woul d b e improve d transparenc y i n governmen t procuremen t 
practices. 

This chapter i s divided into two sections. The firs t provides a  brief description o f 
the main provisions of the Agreement on Government Procuremen t an d outline s 
the reasons for the reluctance of developing countries to accede to it . The secon d 
focuses on the discussions that took place in the Working Group in 1997-1998 . 

Agreement on Government Procuremen t 

Coverage and obligations 

The Agreement applies to trade in both goods and services . However, its coverage 
is limite d t o th e procuremen t o f th e good s an d service s an d b y th e procurin g 
entities eac h Member ha s specifie d i n it s schedule i n the Annexes t o Appendix I 
of the Agreement . Thes e Annexes for m a n integra l par t o f the Agreement . 

The obligation s which th e Agreement impose s ca n be broadly divide d int o tw o 
categories: substantiv e an d procedural . 
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Among th e importan t substantiv e obligation s ar e thos e whic h requir e 
purchasing agencie s t o appl y MF N an d nationa l treatmen t t o good s an d t o 
services contract s abov e th e valu e threshold s specifie d i n Annexe s 1  t o 3  o f 

Agreement on Government Appendi x I  o f th e Agreement . B y requirin g purchasin g agencie s t o exten d 
Procurement, Article 1.4 nationa l treatmen t t o foreig n suppliers , th e Agreemen t prevent s the m fro m 

extending to domesti c supplier s pric e o r other type s o f preferences . 

The procedura l obligation s ai m a t ensurin g that : 

Agreement on Government •  Tenderin g procedure s (open , selectiv e an d limited ) remai n ope n an d 
Procurement, Article VII-XVI transparen t an d provide an opportunity to al l interested foreig n supplier s t o 

participate; 

Agreement on Government •  Ther e i s transparency i n post-awar d information ; an d 
Procurement, Article XVIII. 1 
Agreement on Government •  Challeng e procedure s providin g remedie s ar e availabl e t o unsuccessfu l 
Procurement, Article XX domesti c and foreig n supplier s a s well as to foreign supplier s which conside r 

that th e contrac t ha s bee n awarde d i n violation o f the Agreement . 

Reasons for the reluctance of developing countries to accede 
to the Agreement 

Three o f the man y reason s fo r th e reluctanc e o f developing countrie s t o acced e 
to th e Agreement ar e noted below . 

First, i n thei r view , membershi p o f th e Agreemen t wil l brin g abou t onl y 
marginal expor t gain s fo r them . Th e majo r gain s wil l accru e t o th e develope d 
countries' manufacturin g an d servic e industrie s abl e t o tak e advantag e o f th e 
improved acces s t o developin g countr y market s unde r th e Agreement . 

Second, ther e i s a  potentia l fo r th e developmen t o f regiona l trad e amon g 
developing countries in the procurement sector . But for the development o f this 
trade, membership o f the Agreement i s not necessary as liberalization measure s 
can b e take n a t th e regiona l level . 

Third, fo r mos t developin g countries , th e efficienc y gain s t o procuremen t 
agencies fro m th e applicatio n o f the Agreement ma y no t b e significan t i n vie w 
of the following : 

• Th e purchas e o f goods throug h tender s i s widely prevalent . 

• I n low-incom e an d leas t develope d countries , wher e a  hig h proportio n o f 
government expenditur e i s finance d b y internationa l financia l institution s 
and dono r countries , purchase s ar e mad e accordin g t o Worl d Ban k 
guidelines, whic h ar e simila r i n man y respect s t o th e provision s o f th e 
Agreement o n Governmen t Procurement . Furthermore , th e Agreemen t i s 
not applicabl e t o tied purchase s fro m dono r countries . The shar e o f tied ai d 
in tota l bilatera l assistanc e i s high . 

In addition , whil e membershi p o f th e Agreemen t wil l no t necessaril y resul t i n 
higher export s o r efficienc y gains , i t wil l oblig e developin g countrie s t o 
eliminate policie s requirin g purchasin g agencie s t o giv e pric e preference s t o 
domestic suppliers . Suc h policie s aim , inter  alia, t o encourag e th e developmen t 
of small-scal e industrie s an d backwar d regions . 

Working Group on Transparency in Government Procurement 

In 1997-1998 , the Working Grou p identifie d th e possibl e main element s o f a n 
agreement o n transparenc y i n governmen t procurement . I n additio n t o th e 
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relevant provision s o f the Agreement o n Governmen t Procurement , th e Grou p 
took int o accoun t th e Worl d Ban k Guideline s o n Governmen t Procurement , 
the UNCITRA L Mode l La w o n Procuremen t o f Goods , Constructio n an d 
Services, an d nationa l laws . 

Possible main elements of an agreement on transparency i n government 

procurement 

An attemp t i s made her e t o presen t th e mai n point s mad e durin g th e Group' s 
discussions i n 1997-199 8 o n th e possibl e element s o f a n agreemen t t o ensur e 
transparency befor e an d afte r a  procurement contrac t i s awarded . 

It needs to be emphasized tha t th e overal l picture given i n this sectio n doe s no t 
go into the detail of the widely differing view s expressed on both the desirabilit y 
of includin g a  particular elemen t an d it s scop e an d content . 

Elements for ensuring  transparency before a contract is awarded 
Scope and coverage 

Coverage of entities.  Entitie s a t al l level s o f government , includin g subcentra l 
levels o f governmen t an d enterprise s owne d o r influence d b y government , 
might b e covere d b y a  transparency agreement . 

Coverage of products. The scop e o f a  transparency agreemen t migh t exten d t o al l 
goods an d service s an d an y combinatio n o f goods an d services . 

Threshold values. In principle , th e coverag e o f a  transparency agreemen t shoul d 
not b e limite d t o contract s abov e a  certai n threshol d level , bu t certai n 
provisions migh t b e mor e flexibly  applie d t o smalle r contracts . 

Coverage of  transactions.  Acquisitio n b y an y contractua l means , including , fo r 
example, leas e o r rental , migh t b e covered . 

Procurement methods 

Any provision s o n procuremen t method s shoul d b e flexible  enoug h t o 
accommodate th e differin g procuremen t method s use d i n nationa l practices , 
and shoul d allo w fo r th e possibilit y o f usin g method s no t base d o n tendering . 
While th e method s employe d b y membe r countrie s o f th e Agreemen t o n 
Government Procuremen t wer e generall y base d o n tenderin g fo r high-valu e 
contracts (open , selective , limited), they also used other methods (e.g . purchase 
cards, electroni c catalogues ) fo r low-valu e contracts . 

According to one view on th e mai n procuremen t methods , open o r internationa l 
bidding wit h n o limitation s o n th e numbe r o f potentia l bidder s wa s th e mos t 
transparent method . Selectiv e procedure s wer e justifiabl e wher e i t wa s no t 
feasible o r efficien t t o conside r an d evaluat e a  large number o f potentia l bids , a s 
long a s al l potentiall y intereste d supplier s wer e give n th e sam e opportunit y t o 
access informatio n o n procuremen t an d t o see k to b e invite d t o bid . 

Another vie w hel d tha t ope n an d selectiv e tenderin g shoul d b e considere d 
equally transparent , provide d selectiv e tenderin g was conducted i n accordanc e 
with appropriat e principles . Ope n tenderin g wa s no t alway s th e mos t 
cost-effective method , particularl y fo r comple x procurements . 

On th e thir d mai n procuremen t method , limite d tenderin g (e.g . individual , 
sole-source, single-sourc e o r direc t tendering) , i t wa s suggeste d that , sinc e 
information an d selectio n criteri a wer e no t mad e publicl y available , thi s 
method shoul d b e use d onl y i n justifie d an d exceptiona l circumstances . 
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International instrument s an d nationa l practic e accepte d a  commo n rang e o f 
circumstances an d condition s unde r whic h th e us e o f limite d tenderin g wa s 
warranted. 

Decisions on  qualifications of  suppliers 

Registration an d qualificatio n system s ha d a  usefu l rol e i n th e procuremen t 
process provided the y were fully transparent . Th e ke y principle o f transparenc y 
as regard s thi s issu e wa s tha t decision s o n registratio n an d qualificatio n o f 
suppliers shoul d b e take n onl y o n th e basi s o f criteri a tha t ha d bee n identifie d 
early i n th e proces s an d predisclose d t o supplier s sufficientl y i n advance . An y 
changes i n qualificatio n requirement s shoul d b e mad e know n t o al l intereste d 
suppliers. 

Publication of  laws and  procedures 

The publicatio n o f nationa l legislatio n provide d no t onl y a  clea r roa d ma p fo r 
potential supplier s bu t als o a  chec k agains t arbitrar y practice s withi n 
procurement regimes . Th e resultin g procedura l certaint y reduce d th e cost s o f 
the procuremen t cycle . 

Notice of  invitation to  tender 

Information o n procuremen t opportunitie s i n notice s o f invitation s t o tende r 
should b e sufficien t t o allo w potentia l supplier s t o asses s thei r interes t i n 
participating i n th e propose d procuremen t procedur e an d t o see k tende r 
documents. Nationa l practice s o n th e amoun t o f detai l to be included i n initia l 
tender notice s an d i n th e subsequen t tende r documentatio n varie d 
considerably, an d i t migh t no t b e necessar y t o hav e precis e minimu m 
requirements o n thei r specifi c content s o r to see k harmonization o n thi s point . 
It would b e sufficien t fo r a  transparency agreemen t t o develo p element s i n th e 
form o f genera l principles . 

Information on  tender opportunities 

On advanc e informatio n o n tende r opportunities , ther e were two issues : where 
the informatio n coul d b e foun d an d it s content . 

Publications. With regar d t o where th e informatio n coul d b e found b y potentia l 
suppliers, the followin g point s wer e made : 

• Procuremen t opportunitie s an d th e relate d procedura l requirement s shoul d 
be mad e know n an d b e generall y availabl e t o intereste d partie s throug h a n 
accessible source ; 

• Informatio n o n tende r opportunitie s shoul d b e publishe d i n th e printe d 
and/or electroni c media . The printe d medi a coul d b e a n officia l gazett e o r a 
national newspape r o f wide circulation ; 

• Electroni c publication s shoul d b e use d wher e feasible , talcin g int o accoun t 
the leve l o f developmen t o f individua l W T O Members . Th e Interne t 
addresses o f electroni c publication s coul d b e mad e available . A s electroni c 
publication offere d significan t benefit s i n term s o f bot h tim e an d costs , i t 
would b e increasingl y use d i n th e comin g years . 

Information content.  Whil e nationa l practice s diverge d o n th e exten t o f 
information provided , informatio n o n procuremen t opportunitie s i n notices o f 
invitation t o tende r an d notice s o f tende r document s shoul d b e sufficien t t o 
allow potential supplier s to assess their interes t in participating i n the propose d 
procurement o r qualification syste m an d enabl e the m t o prepare adequat e bid s 
or proposal s fo r qualification . Member s shoul d b e abl e t o decid e whethe r 
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information o n procuremen t opportunitie s shoul d b e disseminate d solel y b y 
means o f tende r notices , o r whethe r th e bul k o f th e informatio n shoul d b e 
contained i n th e tende r documentatio n o r b e mad e availabl e b y othe r means . 

Information on  preferences  accorded to domestic  suppliers.  Transparenc y o n th e 
existence o f preference s o r othe r discriminator y requirement s woul d enabl e 
potential foreig n tenderer s to determine whether they had a n interes t in enterin g 
a specifi c procuremen t proces s i n spit e o f discriminator y nationa l policies . 
Interested supplier s woul d b e abl e t o distinguis h betwee n procuremen t 
opportunities reserve d fo r domesti c supplier s an d thos e ope n t o internationa l 
competition onl y i f informatio n o n an y discriminator y policie s wa s mad e 
available t o the m i n advance . The provisio n o f informatio n o n pric e preference s 
or qualificatio n requirement s favourin g domesti c supplier s woul d enabl e 
suppliers t o gaug e thei r interes t an d asses s thei r rea l chance s o f winnin g a 
contract. 

Language. The languag e requiremen t fo r th e publicatio n o f notices o f invitatio n 
to tende r shoul d b e limite d t o a n officia l nationa l language . Translatio n int o a 
W T O languag e coul d becom e to o burdensome . 

Time limits 

On th e minimu m tim e limit s mad e availabl e t o potentia l supplier s fo r fulfillin g 
requirements a t differen t stage s o f th e procuremen t process , a  suggestio n wa s 
made that , rathe r tha n establishin g specifi c minimu m tim e period s i n a 
transparency agreement , th e Group migh t agree on a  general principle , as in th e 
UNCITRAL Mode l La w o r i n Articl e XI: 1 o f th e Agreemen t o n Governmen t 
Procurement. 

Elements for ensuring  transparency after the procurement contract is 
awarded 
Transparency of  decisions on contract awards 

For transparency i n decision-making o n th e awar d o f procurement contracts , i t 
was essentia l tha t decision s shoul d b e take n strictl y o n th e basi s o f th e 
evaluation criteri a (includin g criteri a o n technica l specifications ) se t ou t i n 
advance i n the tender documents , and o n the basi s of the informatio n provide d 
on ho w th e criteri a wer e t o b e applied . Furthermore , i n orde r t o ensur e tha t 
decisions were seen to be taken i n this way, the criteria should be set out so as to 
ensure tha t the y coul d b e applie d objectively . 

While i t migh t no t b e necessar y t o requir e th e publi c openin g o f tender s t o 
ensure transparency , procurin g entitie s shoul d hav e procedure s i n plac e t o 
ensure th e impartialit y o f th e procuremen t process . 

Ex post information  to  be sent to  unsuccessful  bidders 

As t o th e purpos e an d operatio n o f ex  post information , th e followin g point s 
were made : 

• Thi s typ e o f informatio n wa s mad e availabl e t o tenderer s wh o ha d faile d t o 
win a  bi d t o provid e the m wit h a n opportunit y t o ascertai n tha t the y ha d 
been treated equitabl y according to the requirements an d the criteria se t ou t 
in th e tende r documentation , an d tha t applicabl e rule s an d practice s ha d 
been followe d durin g th e procuremen t process . 

• Th e mean s by which suc h informatio n wa s to be given shoul d b e a matter o f 
choice fo r Members , bu t i t shoul d b e know n t o intereste d parties . I n thi s 
connection, th e vie w wa s expresse d tha t i t woul d b e time-consumin g an d 
burdensome t o infor m unsuccessfu l bidder s individuall y o f th e outcom e o f 
their bids . 
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Domestic review  procedures 

The impositio n o f rule s was no t enoug h t o obtai n transparenc y i n governmen t 
procurement. Ther e mus t als o b e a  domesti c revie w mechanis m t o introduc e 
accountability int o th e proces s an d t o ensur e tha t th e rule s wer e respecte d b y 
everyone involve d i n a  procuremen t process . The availabilit y o f a n avenu e fo r 
reviewing procuremen t processe s wa s a  ke y elemen t o f transparency . A 
mechanism fo r reviewin g complaint s fro m supplier s o r a  bi d challeng e syste m 
guaranteed du e proces s an d publi c accountabilit y throughou t a  procuremen t 
process, an d establishe d th e transparenc y o f th e process . Th e existenc e o f a 
review mechanis m migh t mak e publi c procuremen t authoritie s mor e awar e o f 
the need to make sure that the procedures used in particular procurements wer e 
in conformit y wit h applicabl e law s an d regulations . 

Such revie w or appea l mechanism s coul d b e based o n th e revie w procedures o f 
the W TO Agreements , for example the Agreements o n Anti-dumping Practices , 
Customs Valuation , Preshipmen t Inspectio n an d TRIPS . 

The othe r vie w was tha t th e issu e o f revie w went beyon d tha t o f transparenc y 
and wa s therefor e no t withi n th e mandat e o f th e Workin g Group . I t wa s als o 
premature t o tak e u p th e question . Furthermore , revie w provision s i n a 
transparency agreemen t coul d brin g abou t a n increas e i n th e numbe r o f 
challenges o n flims y grounds , increasin g cost s an d delayin g th e awar d o f 
contracts. 

Moreover, domesti c procedure s i n man y countrie s provide d fo r a  revie w t o 
ascertain whethe r procurement s ha d bee n mad e i n accordanc e wit h domesti c 
law and procedures . As they would hav e a wider scope than an y obligations tha t 
might b e agree d i n a  transparency agreement , i t migh t no t b e feasibl e t o limi t 
the applicatio n o f revie w procedure s t o specifi c transparenc y obligation s i n a 
W T O agreemen t o n transparency . 

Application of  WTO  dispute  settlement  procedures 

With regar d t o disput e settlemen t betwee n governments , th e genera l view was 
that i t would be premature to consider the applicability of provisions on disput e 
settlement befor e th e element s o f a  transparenc y agreemen t ha d bee n mor e 
clearly identified . Furthermore , th e Group' s mandat e wa s t o discus s th e 
elements o f a n appropriat e agreemen t o n transparenc y whic h coul d tak e th e 
form o f a  bindin g agreemen t o r a  cod e urgin g countrie s t o us e thei r bes t 
endeavours t o abid e b y it s guidelines ; onl y a n agreemen t wit h bindin g 
obligations coul d b e subjec t t o W T O disput e settlemen t procedures . 

Technical cooperation, and  special  and  differential  treatment  of 
developing countries 
Technical cooperatio n woul d b e importan t i n ensurin g th e successfu l 
implementation o f a future transparenc y agreement . I t could als o help Member s 
in developin g domesti c procuremen t regime s an d i n takin g practica l step s t o 
enhance th e transparenc y o f thei r procuremen t policie s an d practices . Specifi c 
suggestions on the types of assistance that could be provided are listed in box 59. 

Ongoing work 
The Workin g Grou p i s continuin g it s wor k o n developin g element s fo r 
inclusion i n a n agreemen t o n transparenc y i n governmen t procurement . I t ha s 
scheduled thre e meeting s fo r 1999 . Decision s o n ho w furthe r wor k o n th e 
development o f th e agreemen t shoul d b e carrie d ou t -  includin g whethe r i t 
should b e full y bindin g o r whether i t shoul d tak e th e for m o f a  code requirin g 
Members onl y to undertake 'bes t endeavours ' to implemen t i t - ar e expected t o 
be take n a t th e thir d Ministeria l Conference , schedule d fo r Novembe r 1999 . 
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Box 59 
Types of assistance that could  be provided to developing countries 
under an agreement on transparency in government procurement 
Development of  national legislation  and  procedures 

• Legal  advice on, and assistance in,  drawing up national legislation; 
• Analysis  of  and  guidance on, administrative and policy options; 
• Drawing  up procedures for publication; 
• Establishment  and implementation  of  bid challenge systems; 
• Practical  steps  to  make  procurement  more user-friendly,  such as  developing 

standard forms for tender  notices and  fill-in bid  forms, as  well  as developing a 
common procurement vocabulary. 

Training 

• Training  for those  who  have  to  implement,  use  or  enforce  new  legislation, 
procedures and/or practices; 

• Training  the judiciary; 
• Training  trainers  to enable them to  run training  programmes in,  for example, 

business schools or colleges of public administration in beneficiary countries; 
• Training  purchasers and suppliers; 
• Exchange  of officers. 

Institution building 

• Administrative  cooperation  to  enhance institution  building and the  exchange of 
information. 

Access to information  by  suppliers 

• Workshops,  seminars  and the production of user guides, including  the development 
of Internet Web  sites,  search engines  and  databases,  to provide information  on 
opportunities for doing  business with  governments at  home  and abroad,  and  to 
facilitate access  to  that  information.  Such assistance  could  benefit small and 
medium-sized enterprises, by increasing their confidence and effectiveness in entering 
procurement markets at home and abroad. 

Use of information technology 

• The  development  of  information  technology  tools for the  dissemination  of 
information on procurement opportunities and practices, and/or the establishment 
of full electronic  tendering, as well as to facilitate the  collection of relevant economic 
data and statistics. 

• The  provision of office, information  technology and other equipment necessary for 
the implementation and enforcement of legislation, procedures  and practices. 



CHAPTER 2 5 

Trade facilitation 

Trade facilitatio n i s on e o f th e ne w subject s adde d t o th e W T O wor k 
programme a t th e 199 6 Singapor e Ministeria l Conference . Th e Ministeria l 
Declaration o f tha t Conferenc e directe d th e Counci l fo r Trad e i n Good s t o 
undertake explorator y an d analytica l work in this area . The relevan t paragrap h 
in th e Declaratio n read s a s follows : 

[The Ministers ] direc t the Counci l fo r Trade i n Goods to undertake explorator y 
and analytica l work , drawin g o n th e wor k o f othe r relevan t internationa l 
organizations, on the simplification of trade procedures, in order to assess the scope 
for WTO rules in this area. 

The discussio n i n thi s chapte r i s organized a s follows : 

• Th e internationa l an d regiona l governmenta l an d othe r organization s tha t 
have been doin g work in this area , the work done s o far, an d work underwa y 
in th e mai n organizations . 

• Th e concept of trade facilitation an d the provisions of the W TO Agreement s 
aiming specificall y a t promotin g trad e facilitation . 

• Th e mai n reason s behin d th e proposal s fo r involvin g W TO i n th e work o n 
trade facilitatio n an d th e subjec t area s suggeste d fo r inclusio n i n th e wor k 
programme. 

• Ongoin g discussion s i n WTO . 

Work by international organizations other than WTO 

The recognitio n tha t method s fo r doing business an d governmenta l procedure s 
for clearin g internationall y trade d good s coul d lea d t o delay s an d ad d t o cost s 
has prompte d a  number o f organization s t o adop t convention s an d othe r lega l 
instruments tha t la y dow n rules , recommendation s o r standard s t o facilitat e 
trade. Bo x 6 0 list s th e variou s internationa l inter-governmenta l an d 
non-governmental organization s tha t ar e currentl y engage d i n wor k o n trad e 
facilitation. 

Most of the organizations listed in the box cover the limited subject areas fallin g 
within thei r mandates . 

WTO law on trade facilitation 

Defining trade facilitation 

There i s n o agree d definitio n o f trad e facilitatio n an d th e ter m i s use d i n 
different organization s t o cove r differen t range s o f activities . A t th e broades t 



308 Chapter 25  -  Trade  facilitation 

Box 60 
Organizations engaged  in  work  on  trade  facilitation 

International inter-governmental  organizations 

International Civil Aviation Organization  (ICAO) 
International Monetary Fund (IMF) 
International Maritime Organization  (IMO) 
International Trade Centre UNCTAD/WTO (ITC) 
Organisation for Economie  Co-operation and Development (OECD) 
United Nations Conference  on Trade and Development (UNCTAD) 
United Nations Economic  Commission for Europe  (ECE) 
United Nations Commission  on  International Trade Law (UNCITRAL) 
United Nations Economic  and Social  Commission for Asia and  the  Pacific 

(ESCAP) 
World Customs  Organization (WCO) 
World Bank 

International non-governmental  organizations 

International Chamber of Commerce (ICC) 
International Chamber of Shipping (ICS) 
International Air Transport  Association (IATA) 
International Organization for Standardization  (ISO) 
International Road Transport  Union (IRU) 
International Federation of  Freight Forwarders Associations (FIATA) 

Regional organizations,  free  trade  areas  and  customs  unions 

Asia-Pacific Economic Cooperation forum (APEC) 
European Union (EU) 
North American Free Trade  Agreement (NAFTA) 

level, the ter m i s applied t o includ e th e wor k don e b y UNCTA D t o encourag e 
countries t o establis h nationa l Trad e Point s whic h grou p together , eithe r 
physically o r electronically , th e variou s agencie s participatin g i n foreig n trad e 
transactions s o tha t the y ca n provid e th e service s require d t o complet e suc h 
transactions efficientl y an d promptly . I n the narrowe r sense , however, the ter m 
is applied to work on improvin g the documentary requirement s an d procedure s 
imposed b y countrie s t o secur e complianc e wit h th e rule s applicabl e t o trade d 
goods a t th e tim e o f importation , exportatio n an d durin g transit . Suc h 
measures include : 

• Custom s contro l measure s t o obtai n complianc e wit h custom s law s an d 
regulations; 

• Technica l regulation s t o ensur e tha t good s mee t th e mandator y standard s 
specified i n nationa l law s an d regulations ; 

• Veterinar y inspection s o f animal s an d anima l product s t o protec t anima l 
and huma n lif e fro m th e pest s an d disease s tha t the y ma y carry ; 

• Phytosanitar y inspection s o f plant s an d plan t product s t o preven t th e 
introduction an d th e sprea d o f pests ; 

• Qualit y contro l inspection s (othe r tha n thos e mentione d above ) t o ensur e 
that th e good s correspon d t o th e minimu m internationa l o r nationa l 
standards specifie d i n relevan t law s an d regulations . 
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WTO Agreements: provisions on trade facilitatio n 

In som e o f the area s covered b y the narrowe r definition , th e WT O Agreement s 
carry provision s whic h facilitat e trade , a s can b e see n i n bo x 61. 

Box 61 
WTO provisions 

Subject areas 

Customs control 
measures 

Compliance with 
technical, sanitary 
and phytosanitary 
regulations 

to facilitate trade 

WTO Agreements 

• Agreement  on Customs  Valuation.  This  delineates  the 
rules for determining  the value of imported goods for the 
purpose of  levying  ad  valorem  customs  duties. 
(See chapter 3.) 

• Agreement  on Rules of  Origin. The  agreement on this 
subject is being developed in  WTO  on  the  basis of the 
technical work currently being undertaken by  WCO  on 
the harmonization of rules of origin. The agreement will 
set out  the  rules  for determining  the  origin  of goods 
imported on an  MFN  basis  for such  purposes as the 
application of  safeguard  measures  or  the  levy  of 
anti-dumping duties. (See chapter 12.) 

• Agreement  on Preshipment  Inspection. The Agreement 
specifies the  rules  on how  prices recommended by  PSI 
companies, after verification  before  importation in the 
importing country, can be used to determine value for 
Customs purposes. (See  chapter 4.) 

• Agreement  on  Import  Licensing  Procedures.  The 
Agreement lays  down  rules  on the  issuance  of  import 
licences covering products to which licensing systems are 
applicable. (See  chapter 6.) 

The Agreements on Technical Barriers to Trade and on the 
Application of  Sanitary  and  Phytosanitary  Measures  set 
out principles and rules  which  seek to  ensure that  rules  and 
procedures adopted at the  national level in the areas covered 
by the  Agreements do  not constitute barriers to  trade. (See 
chapter 5.) 

In addition,  GATT  1994  contains  provisions which, by 
adding transparency to rules and regulations adopted at the 
national level  and  by  ensuring  that they  do not constitute 
barriers to  trade, aim at facilitating trade. 

• Article  V:  Freedom of transit. 
• Article  VIII:  Fees  and  formalities  connected  with 

importation and exportation. 
• Article  X:  Publication  and  administration  of  trade 

regulations. 

Proposals calling for WTO involvement in trade facilitation 

Reasons for the proposals 

It i s important t o not e tha t th e mai n thrus t o f the W TO provision s cite d abov e 
is th e remova l o f th e non-tarif f barrier s resultin g fro m th e rule s applie d b y 
countries a t th e borde r t o importe d an d exporte d goods . 
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Over the years, international organization s hav e been developin g guidelines fo r 
countries t o follo w i n adoptin g procedure s a t th e practica l leve l i n relation , fo r 
instance, t o th e custom s clearanc e o f impor t an d expor t goods . I n th e proces s 
they hav e gaine d considerabl e expertis e o n trad e facilitation . Th e proposal s 
calling fo r th e involvemen t o f W T O i n additio n hav e thre e broa d reason s 
behind them . 

Improving the enforceability of the rules 
The firs t ha s to do with th e differenc e i n the lega l nature an d th e enforceabilit y 
of obligation s withi n th e W T O framewor k an d thos e develope d b y othe r 
organizations. 

The bul k o f th e rule s o f th e W T O Agreement s ar e legall y bindin g o n membe r 
countries. By contrast, only a small number o f the legal instruments adopte d b y 
other organization s lik e EC E an d WC O impos e bindin g obligations . Mos t o f 
them tak e th e for m o f guidelines, o f which th e Unite d Nation s Layou t Ke y fo r 
Trade Documents , the United Nation s EDIFACT (Electroni c Data Interchang e 
for Administration, Commerc e an d Transport ) standard s fo r dat a transmissio n 
through computers , an d th e IS O standard s ar e examples . The y ma y als o b e 
issued a s models o r a s recommended procedure s o r practice s (e.g . the Annexe s 
to th e Internationa l Conventio n o n th e Simplificatio n an d Harmonizatio n o f 
Customs Procedures , als o know n a s the Kyot o Convention) . 

These guideline s o r recommended practice s d o no t impos e bindin g obligation s 
but simpl y cal l o n countrie s t o us e thei r 'bes t endeavours ' t o abid e b y them . 
Most of them do not need to be formally accepted and ratified b y governments. 

Enforceability, eve n i n th e cas e o f th e smal l numbe r o f instrument s tha t ar e 
binding (fo r instance , th e mai n tex t o f th e Kyot o Conventio n bu t no t it s 
Annexes), differ s considerabl y fro m tha t impose d b y th e W T O lega l 
instruments. 

These difference s emanat e fro m th e natur e o f th e sanction s availabl e i n th e 
event o f breach . Countrie s whos e interest s ar e adversel y affecte d b y anothe r 
country's failur e t o compl y wit h a  W T O rul e ca n invok e disput e settlemen t 
procedures. Failur e t o carr y ou t th e decision s o f th e Disput e Settlemen t Bod y 
can lea d t o th e impositio n o f retaliator y countermeasure s b y aggrieve d 
countries. Suc h countermeasure s ca n tak e th e for m o f increase d tariff s o n 
imports fro m th e countr y i n defaul t o r th e paymen t o f compensatio n b y thi s 
country. 

No suc h sanction s ar e availabl e unde r th e instrument s develope d b y othe r 
organizations. Whil e som e instrument s d o carr y provision s fo r th e 
consideration o f complaint s agains t non-complianc e b y managemen t 
committees an d fo r the settlement o f disputes, the only sanction they provide is 
moral pressur e and , i f that fails , censure . 

By adoptin g rule s i n som e o f thes e area s i n W T O o r b y bringin g som e o f th e 
instruments negotiate d i n othe r organization s withi n th e ambi t o f WT O law , 
the proponent s o f the proposa l hop e t o mak e th e rule s more enforceable . Suc h 
rules woul d generall y b e bindin g an d woul d carr y with the m th e threa t o f th e 
imposition o f trad e sanction s i n th e even t o f non-compliance . 

In this context , i t is important t o note tha t while the W TO Agreement s impos e 
binding obligation s o n Members , i n a  fe w case s membe r countrie s ar e merel y 
required t o us e thei r bes t endeavour s t o implemen t som e o f thei r provisions . 
For instance , mos t o f th e provision s o n specia l an d differentia l treatmen t o f 
developing countrie s impos e best-endeavou r obligation s o n develope d 
countries. 
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Improving political  willingness  to  abide by  rules 
The secon d reaso n fo r suggestin g tha t W T O shoul d develo p rule s i n ne w 
subject area s i s i n th e domai n o f politica l economy . Th e proponent s believ e 
that, give n th e importanc e bein g attache d t o th e W T O lega l syste m i n th e 
globalizing worl d economy , countrie s wil l b e mor e willin g t o appl y th e 
standards or recommendations o f other organizations i f they are brought withi n 
the ambi t o f the W T O system . 

This ca n b e don e i n tw o ways . On e i s t o impos e bindin g obligation s tha t i n 
certain area s membe r countrie s wil l abid e b y th e rule s develope d b y othe r 
international organizations . Th e Agreement s o n TB T an d SP S stipulate , fo r 
instance, that standard s adopte d b y ISO, the Code x Alimentarius Commission , 
the Internationa l Plan t Protectio n Conventio n an d th e Internationa l Offic e o f 
Epizootics shoul d b e treate d a s internationa l standard s an d impos e bindin g 
obligations o n countrie s t o us e them a s a  basis fo r thei r mandator y regulation s 
unless the y ca n justif y th e nee d fo r deviation s unde r th e specifi c exception s 
provided b y the Agreements . 

The othe r approac h i s t o mak e certai n convention s o r agreement s par t o f th e 
W T O lega l system. The Agreement o n TRIPS , for instance , by reference t o th e 
Berne Convention , make s i t par t o f th e Agreemen t an d impose s additiona l 
obligations on Members . I t is argued that , i n a similar way, it may be possible t o 
make complianc e wit h th e "th e Kyot o Conventio n an d it s Annexes a s wel l a s 
the othe r standard s an d recommendation s develope d b y othe r organizations " 
mandatory b y integratin g the m int o th e W T O system . 

Necessity for adopting  international  standards  on  electronic data 
transmission 
The third reaso n fo r suggesting WTO's greate r involvement i n trade facilitatio n 
arises fro m th e technologica l progres s i n transmittin g dat a throug h electroni c 
devices, making it increasingly necessary for al l countries to adopt internationa l 
standards. Th e developmen t o f th e UN/EC E EDIFAC T standar d fo r dat a 
transmission, fo r instance , wa s stimulate d b y th e difficultie s bein g cause d b y 
the differin g standard s fo r dat a transmissio n i n th e Unite d State s an d th e 
European Union . Countrie s which fai l to encourage the electronic transmissio n 
of th e dat a require d b y banks , importers , othe r trad e operator s an d Custom s 
will find themselve s a t an increasing disadvantage i n international markets . The 
involvement o f W T O wil l furthe r encourag e wor k a t th e technica l leve l t o 
develop dat a transmissio n standard s an d ensur e tha t suc h standard s ar e 
adopted b y al l countries . 

Subject areas suggested for inclusion in a WTO work programme on 
trade facilitation 

The specifi c subject s t o b e include d i n a  W T O wor k programm e o n trad e 
facilitation hav e no t ye t bee n identifie d an d th e questio n o f whethe r WT O 
should pla y a direct rol e in the subjec t are a has no t yet been decided . However , 
the submission s mad e by some countries provide som e indications o f a possible 
W T O role . Broadly speaking, they say that i t may be desirable to adopt bindin g 
rules i n th e followin g areas : 

• Adoptio n o f continuou s o r non-sto p procedure s fo r th e clearanc e o f good s 
by electroni c means . 

• Adoptio n o f binding uniform standard s fo r th e transmissio n o f informatio n 
through electroni c mean s b y usin g standard s develope d b y UN/ECE , IS O 
and UNCTAD . 
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• Adoptio n o f audit-base d system s fo r custom s control . Unde r thes e system s 
consignments ar e no t checke d individually ; the y us e ris k assessmen t an d 
management procedure s an d allo w authorize d trader s t o certif y origi n an d 
clear goods through Customs . 

• Simplificatio n an d standardizatio n o f documents use d i n import an d expor t 
procedures. 

• Adoption , a s par t o f th e W T O lega l system , o f th e revise d standard s an d 
recommendations tha t ma y be agreed i n the framewor k o f the W CO Kyot o 
and Istanbu l Conventions . 

• Adoptio n o f guideline s t o comba t customs-relate d corruptio n an d othe r 
malpractices o n th e basi s o f the WCO' s Arush a Declaration . 

Work in progress 

Informal explorator y an d analytica l meeting s o f intereste d membe r countrie s 
are currently bein g held unde r th e auspice s o f the Counci l fo r Trad e i n Goods . 
The discussion s i n thes e meeting s hav e s o fa r focuse d on : 

• Impor t an d expor t procedure s an d requirement s (includin g custom s an d 
border-crossing problems) ; 

• Physica l movemen t o f consignment s (transpor t an d transit ) a s wel l a s 
payments, insuranc e an d othe r financia l requirement s tha t affec t th e 
cross-border movemen t o f goods ; 

• Electroni c facilitie s an d thei r importanc e i n facilitatin g internationa l trade ; 

• Technica l cooperatio n an d developmen t i n relatio n t o th e simplificatio n o f 
trade procedures ; an d 

• Th e relationshi p betwee n th e W T O Agreement s an d facilitation . 

Decisions o n ho w further wor k i s to be pursued ar e expected t o be taken a t th e 
Third Ministeria l Conferenc e i n 199 9 o n th e basi s of the recommendation s o n 
the Counci l fo r Trad e i n Good s which wil l take int o accoun t th e result s o f th e 
informal consultations . 



CHAPTER 2 6 

Electronic commerc e 

What is electronic commerc e 

There i s no universally accepted definitio n o f the term 'electroni c commerce' . 
However, i t i s generall y use d t o cove r th e "distribution , marketing , sal e o r 
delivery o f good s an d service s b y electroni c means" . Th e rapi d growt h i n 
electronic commerce during the last decade has been due to the increasing use 
of the Interne t fo r commercial purposes . 

A commercial transaction ca n be divided into three main stages: 

• Th e advertising and searching stage; 

• Th e ordering and payment stage ; and 

• Th e delivery stage. 

Any o r al l o f thes e stage s ca n b e carrie d ou t o n th e Interne t (o r b y othe r 
electronic means such as the fax or the telephone) and may therefore be covered 
by the concept of electronic commerce . 

Electronic means are being increasingly used aggressively by commercial firm s 
to advertise and market both goods and services all over the world. Virtually all 
products can be sold on the basis of the information availabl e on the Internet . 
Information o n prices , quality , deliver y an d paymen t condition s enable s 
manufacturing companies , retailer s o r consumers i n far-of f countrie s t o orde r 
their requirement s fro m th e mos t competitiv e suppliers . Physica l good s ar e 
then delivere d by other means of transport . 

It i s becomin g increasingl y possibl e t o delive r certai n type s o f product s 
electronically; in fact any product that can be reduced to a digital format can be 
delivered i n thi s way . Th e potentia l produc t rang e i s vast : financia l an d 
insurance services , audio-visua l product s (films , game s an d music) , trave l 
services (airlin e tickets , hote l reservations) , new s an d informatio n service s 
(on-line wire service s an d dat a ban k retrievals) , telecommunications services , 
and informatio n technolog y service s an d software . Thi s lis t i s not exhaustiv e 
and additional products are likely to be found suitable for electronic trade in the 
future. Today , computer softwar e i s the leading product sold via the Internet . 

Benefits of electronic commerc e 

Electronic commerc e provide s consumer s an d busines s enterprise s wit h 
information o n th e availabilit y worldwid e o f product s o r services , prices an d 
conditions o f sale , enablin g the m t o obtai n thei r supplie s o n th e bes t term s 
possible. I t provide s supplier s with a n on-lin e marketin g service , and enable s 
them t o d o busines s withou t havin g t o ope n a n establishmen t o r t o hir e a n 
agent abroad. Virtual shops and contact points on the Internet , by facilitatin g 



314 Chapter 26  -  Electronic  commerce 

Box 62 
Main instruments  of  electronic  commerce 

There are six main instruments  of electronic commerce: the  telephone, fax, television, 
electronic payment and money  transfer systems, electronic data interchange  and the 
Internet. While  the  term 'electronic commerce' is  used in many discussions  to  refer 
exclusively to  the Internet and other network-based commerce, the  telephone, fax and 
television are  in common use  as media for commercial  transactions,  particularly  in 
industrialized countries. Orders, for example,  are regularly placed over the telephone 
and paid for by  credit card. The emergence of instruments like the Internet did not 
therefore mean the invention of electronic commerce. 
But the  Internet does open up many new possibilities: with the Internet most elements 
of a commercial  transaction  can be conducted on  an interactive  basis  with one  or 
several persons, unconstrained  by time and space, in  a multimedia environment with 
sound, image  and text  transmission, and  at relatively low (and still declining) costs. 
This makes  the Internet much  more  versatile than other  instruments of  electronic 
commerce. The  latter typically need to be used in combination with each other or with 
more traditional instruments such as mail or physical shopping, for a  transaction to 
be concluded. The Internet will therefore reduce the barriers to  communications and 
trade to  a  greater  degree than  established  electronic and  traditional  means  of 
commerce. 

Source: WTO, Electronic Commerce and the Role of the WTO  (1998) . 

communications, eliminat e som e o f th e delay s i n th e flow  o f supplies . Th e 
quick an d assure d availabilit y o f supplie s ma y als o enabl e industries , 
wholesalers an d retailer s t o reduc e th e level s o f inventorie s an d stock s the y 
hold. Thi s wil l hel p companies , particularl y th e smal l an d medium-sized , t o 
reduce thei r costs . 

Internet-based international trade 

The Unite d State s account s fo r th e bul k o f th e trad e conducte d throug h 
the Internet . It s Internet-base d sale s ar e expecte d t o reac h US $ 20 0 billio n -
US$ 30 0 billio n i n 2001 , attributable mainl y t o sale s i n th e domesti c market . 
This will be equivalent t o 2%-3% of the country' s economy-wid e sales . The us e 
of electroni c mean s t o sel l product s an d service s i s als o o n th e increas e i n 
Europe, though i t is much smalle r in magnitude than trade in the United States . 

Reliable estimate s o f Internet-base d internationa l trad e d o no t exist . Roug h 
estimates, however, indicat e tha t i t could reac h US $ 40 billion -  US$ 6 0 billio n 
by 2001. 

Internet commerce and developing countries 

In general , developin g countrie s la g fa r behin d develope d market s i n th e 
availability o f th e technica l requirement s fo r conductin g electroni c commerce . 
This ca n partl y b e attribute d t o th e inadequat e developmen t o f thei r 
telecommunications infrastructure s an d t o th e cos t o f usin g th e Internet . I n 
addition t o the cos t of basic computer equipment , th e cos t of using the Interne t 
depends o n severa l factors , includin g th e cost s o f router s an d othe r computin g 
facilities and , t o a  lesser degree , the wage s o f operators . 
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Internet charge s ca n b e significantl y highe r i n developin g tha n i n develope d 
countries. Thus , th e averag e cos t o f a  subscriptio n t o a  dial-u p Interne t 
connection i n Afric a i s quote d b y IT U a s US $ 7 5 pe r mont h compare d t o 
US$ 1 0 in the United State s and US$ 1 5 in the United Kingdom . Considerin g 
the lo w level s o f incom e i n Africa, 36 thes e subscriptio n charge s ar e almos t 
prohibitive and beyond the reach of the common man . Further , the cost of local 
or long-distance telephone call s giving access to the Interne t can be significantl y 
higher i n developin g countries . 

Many o f th e huma n skill s neede d fo r electroni c commerc e ar e distinc t fro m 
those require d fo r othe r form s o f trade . Th e mor e stage s o f a  commercia l 
exchange are carried ou t electronically , the more specifi c ar e the skill s required . 
Basic compute r knowledg e an d knowledg e o f th e Interne t ar e neede d eve n i f 
only t o searc h fo r a  produc t o n th e Net . Extensiv e languag e skill s ma y b e 
required t o brows e foreig n Interne t sites . I f a  produc t i s t o b e advertise d 
through th e Internet , skill s i n designin g a n Interne t sit e ar e necessar y and , i f 
electronic payment s ar e to be accepted , ther e i s a need fo r peopl e with skill s i n 
electronic money transfer . Whil e som e developin g countrie s ar e well advance d 
in developing these human resourc e capacities , mos t o f them d o no t yet have a 
widely skille d workforce i n thes e areas . 

Problems and issues 

Revenue implications of electronic commerce 

Physical product s tha t ar e ordere d fro m othe r countrie s electronicall y ar e 
delivered by air, rail, road or sea. Customs dutie s on such products ar e collecte d 
at th e border , muc h lik e th e dutie s collecte d o n product s ordere d throug h 
non-electronic means . 

However, product s lik e books , film s an d musi c ma y b e digitize d an d 
transmitted t o consumer s directly . Thi s ma y lead to a n anomalou s situatio n a s 
Internet trad e grows . A  boo k o r a  C D recor d ma y hav e t o pa y custom s dut y 
when crossin g a  border , whil e thei r digitize d version s delivere d direc t t o 
consumers throug h th e Interne t woul d escap e suc h duties . I t ma y als o b e 
difficult t o collec t Interne t taxe s (e.g . value-adde d o r sale s tax ) o n suc h 
products. 

Recent research , however , show s tha t non-collectio n o f custom s dutie s o n 
digitized product s ma y no t hav e seriou s implication s fo r a  country' s revenue . 
Only a  limite d numbe r o f countrie s hav e hig h dutie s o n product s tha t ca n b e 
rendered digital , and customs duties collected on such products contribute onl y 
a small share to government revenue even in these countries. Moreover, i t is not 
impossible to tax electronic transmission, i f a country wants to do so. Differen t 
methods tha t ca n b e adopte d fo r thi s purpos e ar e being studied a t present . 

Protection of intellectual property rights 

Increasing Interne t trad e ma y pos e problem s i n th e enforcemen t o f intellectua l 
property rights . Simila r trademark s ca n exis t i n differen t territories ; i n th e 
borderless world of electronic commerce, this may lead to conflict. A related issue 
is the allocation o f domain name s and the resolution o f conflicts arisin g from th e 
use of the same or similar domain names. In one initiative, WIPO has been aske d 

36 NU A Interne t Surveys , "Constraint s o n th e Developmen t o f 'Wired ' Econom y i n Africa " 
(15 May 1998) . 
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to develo p recommendation s fo r th e resolutio n o f trademark an d domai n nam e 
disputes and to report its findings to the United State s Department o f Commerce 
in 1999 . 

Other legal issues 

Trade an d busines s communication s throug h electroni c mean s giv e ris e t o a 
number o f question s o f a  lega l nature . Among thos e are : What i s the origi n o f 
electronically trade d products ? Whe n i s a n electronicall y delivere d produc t 
'domestic' an d when i s it ' imported? Ho w do traders who use electronic mean s 
of communicatio n dea l with situation s i n which nationa l law s o r internationa l 
conventions applicabl e t o internationa l trad e transaction s requir e 'written ' 
agreements, 'original ' document s o r 'manual ' signatures ? Ho w ca n th e 
authenticity o f a  messag e b e secured , s o tha t partie s wil l kno w wit h certaint y 
the identity of a sender of an electronic message or enable them to verify tha t a n 
electronic messag e ha s no t bee n altere d i n transmission ? Uncertaint y ove r th e 
enforcement an d potential fo r redress of electronically concluded contract s ma y 
create obstacles to the development o f electronic commerce acros s borders. Th e 
use o f electroni c mean s o f communication , fo r instanc e i n preparin g an d 
concluding a  contrac t an d i n deliverin g products , require s no t onl y 
technological solution s bu t a n appropriat e lega l framework . 

A numbe r o f initiative s a t th e internationa l leve l hav e bee n take n t o assis t 
governments t o dea l wit h inadequacie s i n applicabl e laws . Fo r example , 
UNCITRAL, th e Unite d Nation s bod y responsibl e fo r promotin g th e 
harmonization an d unification o f international trad e law, has undertaken wor k 
which le d t o th e adoptio n o f a  Mode l La w o n Electroni c Commerc e i n 1996 . 
The Mode l La w establishes rule s an d norm s fo r th e validation an d recognitio n 
of contract s forme d throug h electroni c means , set s defaul t rule s fo r contrac t 
formation an d performance , define s th e characteristic s o f vali d electroni c 
writing an d a n origina l document , provide s fo r th e acceptabilit y o f electroni c 
signatures fo r lega l an d commercia l purposes , an d support s th e admissio n o f 
computer evidenc e i n court s an d arbitratio n proceedings . Th e Mode l La w ca n 
be use d b y State s t o enac t legislatio n tha t wil l hel p remov e lega l obstacle s to , 
and uncertaintie s arisin g from , electroni c commerce . Bot h th e Unite d State s 
and OECD ar e encouraging the development o f an internationa l conventio n o n 
electric transaction s base d o n th e Mode l Law . Th e conventio n wil l hav e tw o 
aims: eliminat e paper-base d lega l barrier s t o electroni c transactions , an d 
provide a n effectiv e approac h t o authentication . 

Some initiative s hav e als o bee n take n b y individua l countries , th e Europea n 
Communities an d internationa l organization s t o dea l wit h th e lega l issue s 
arising fro m electroni c commerce . Thes e includ e contractua l interchang e an d 
trading partner agreement s which addres s issues related to EDI (electroni c dat a 
interchange). ED I i s an order-managemen t syste m whic h i s defined a s a  se t o f 
data definition s tha t permi t busines s form s t o b e exchange d electronically . I t 
has been aroun d sinc e computer s cam e int o existence , bu t a s i t i s complex an d 
expensive t o implement , typicall y requirin g dedicate d an d proprietar y 
value-added network s (VANs) , it has never really caught on excep t among large 
companies with long-ter m an d high-valu e suppl y partnerships . However , ther e 
are no w numerou s softwar e companie s seekin g t o delive r ED I acros s th e 
Internet, whic h shoul d pu t i t withi n th e reac h o f smalle r busines s enterprise s 
and effec t saving s fo r th e large r ones . However , fo r thi s t o b e workabl e o n a n 
international level , ther e mus t b e a  universa l standar d fo r sendin g ED I 
information ove r th e Net . Severa l nationa l trad e facilitatio n bodie s a s wel l a s 
regional an d internationa l organization s hav e bee n workin g o n thi s aspect . 

Finally, almos t al l countries , develope d an d developing , ar e concerne d abou t 
the conten t o f th e Internet . Thi s i s natural , a s th e Interne t contain s a  wid e 
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range of more or less desirable 'information' . Ther e are many differing view s on 
what ma y constitute risk s to public morals , securit y or other type s o f offensiv e 
material. T o polic e al l th e conten t availabl e o n th e Interne t i s nex t t o 
impossible. However , possibilitie s exis t t o preven t acces s t o undesirabl e 
content, eithe r throug h individua l filterin g softwar e installe d o n the persona l 
computer or , on a broader level , by Internet servic e providers . 

WTO work programme 

The increasin g use of the Internet an d other electroni c mean s i n internationa l 
trade i n good s an d service s le d W T O Members , a t th e Genev a Ministeria l 
Conference (hel d i n Ma y 1998) , t o adop t a  Declaration  on  Global  Electronic 
Commerce directing th e Genera l Counci l "t o establis h a  comprehensiv e wor k 
programme t o examin e al l trade-relate d issue s relatin g t o globa l electroni c 
commerce". In accordance with thi s mandate , work on examining whether any 
modifications o r improvements ar e necessary in the rules on trade in goods and 
services and in the area of intellectual propert y is ongoing in the relevant WTO 
forums. I n addition , th e Genera l Counci l ha s asked th e Committee o n Trad e 
and Developmen t t o examine , inter  alia, th e effects o f electronic commerc e o n 
the trad e o f developin g countrie s an d particularl y tha t o f smal l an d 
medium-sized enterprise s i n thes e countries , an d th e mean s fo r maximizin g 
benefits accruin g to them. The General Counci l is expected to submit it s report 
on wor k don e an d its recommendations fo r action t o the Third Sessio n o f the 
Ministerial Conference , t o be held i n November 1999 . 

Customs duties on electronic transactions 
In th e sam e Declaration , th e Member s agree d t o continu e (unti l th e nex t 
Ministerial Conference ) "th e curren t practice " o f mos t o f the m o f "no t 
imposing custom s dutie s o n electroni c transmissions " (digitize d products) . A 
decision on whether the Declaration shoul d be extended and made binding is to 
be take n a t the third Ministeria l Conference , takin g int o accoun t th e progres s 
of the General Council' s work programme . 

Summing up 

The valu e o f electroni c commerce , a n increasingl y significan t featur e o f 
international trade , i s expected t o increase dramaticall y i n the new century. In 
order to participate i n this trade , countries will have to build thei r capacities to 
engage in this trade as a priority. The difficulties, however , of doing this shoul d 
not b e underestimated. Countrie s nee d t o inves t i n both physica l an d huma n 
infrastructures, specialize d educatio n an d training, and provide an appropriat e 
legal framewor k fo r conducting commerc e electronically . 
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INTERNATIONAL TRADE CENTRE 
UNCTAD CNUCE D WTO OM C 

The Internationa l Trad e Centr e UNCTAD / 
WTO (ITC ) i s th e foca l poin t i n th e Unite d 
Nations system for technical cooperation with 
developing countries in trade promotion. IT C 
was create d b y th e Genera l Agreemen t o n 
Tariffs an d Trade (GATT ) i n 196 4 and since 
1968 ha s bee n operate d jointl y b y GAT T 
(now the World Trade Organization, or WTO) 
and th e UN , th e latte r actin g throug h th e 
United Nation s Conferenc e o n Trad e an d 
Development (UNCTAD) . A s a n executin g 
agency o f th e Unite d Nation s Developmen t 
Programme (UNDP) , IT C i s directl y 
responsible for implementing UNDP-finance d 
projects i n developin g countrie s an d 
economies i n transitio n relate d t o trad e 
promotion. 

ITC works wit h developin g countrie s an d 
economies in transition to set up trade promo-
tion programmes fo r expandin g thei r export s 
and improvin g thei r impor t operations . Thi s 
covers six areas: 

• Produc t an d marke t development : 
Direct expor t marketin g suppor t t o th e 
business communit y throug h advic e o n 
product deve - lopment , produc t adaptatio n 
and internationa l marketin g fo r commodities , 
manufactures and services. 

• Developmen t o f trad e suppor t servi -
ces: Creatio n an d enhancemen t o f foreig n 
trade suppor t service s fo r th e busines s 
community provide d b y publi c an d privat e 
institutions at the national and regional levels. 

• Trad e information : Establishmen t o f 
sustainable nationa l trad e informatio n servi -
ces and dissemination o f information on pro-
ducts, services , market s an d function s t o 
enterprises and trade organizations. 

• Huma n resourc e development : 
Strengthening o f nationa l institutiona l capaci-
ties for foreign trade training and organization 
of direc t trainin g fo r enterprise s i n importin g 
and exporting. 

• Internationa l purchasin g an d suppl y 
management: Applicatio n o f cost-effectiv e 
import system s an d practice s i n enterprise s 
and publi c tradin g entitie s b y strengthenin g 
the advisor y service s provide d b y nationa l 
purchasing organizations , bot h publi c an d 
private. 

• Need s assessmen t an d programm e 
design fo r trad e promotion : Conceptio n o f 
effective nationa l an d regiona l trad e promo -
tion programme s base d o n a n analysi s o f 
supply potentia l an d constraints , an d identi -
fication of related technical cooperation requi-
rements. 

In addition to specific technical cooperation 
projects wit h individua l developin g countrie s 
and economie s i n transition , o r group s o f 
these countries , IT C provide s service s fro m 
its headquarters i n Geneva that are available 
to al l such countries. Thes e includ e publica-
tions o n trad e promotion , expor t develop -
ment, internationa l marketing , internationa l 
purchasing, supply managemen t an d foreign 
trade training, as well as trade information and 
trade statistics services of various types. 

The broad policy guidelines for ITC's techni-
cal cooperatio n wor k ar e determine d b y th e 
governing organs of ITC's parent bodies. Re -
commendations o n ITC' s futur e wor k pro -
gramme ar e mad e t o thes e organ s b y ITC' s 
annual intergovernmenta l meeting , th e Join t 
Advisory Grou p o n th e Internationa l Trad e 
Centre UNCTAD/WTO (JAG). 

ITC i s heade d b y a n Executiv e Director . 
Several hundre d staf f wor k a t ITC' s head -
quarters and in the field. In addition a number 
of consultants are assigned to ITC projects in 
developing countrie s an d economie s i n 
transition. 

For more information contact: 

International Trade Centre UNCTAD/WTO 
Palais des Nations Tel. : (41-22)730011 1 
1211 Geneva 10 Fax : (4 1 -22) 733 44 39 
Switzerland E-mail : itcreg@intracen.or g 

Web site: http://www.intracen.org 
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COMMONWEALTH SECRETARIA T 

The Commonwealth Secretariat is the principal international organisation of the Commonwealth. 
It was established in 1965 and forms the Commonwealth's own civil service based in London, 
effectively carrying out the priorities of its 54 member governments . 

The Secretaria t work s towards advancin g the Commonwealth' s fundamenta l value s includin g 
good governance and democracy; sustainable economic and social development; and the rule of 
law, huma n right s and gender equality . It s primary dutie s includ e promotin g consultation an d 
exchanges amon g members , preparin g an d circulatin g informatio n o n issue s o f concern , 
particularly i n internationa l an d economi c affairs , assistin g i n advancin g th e developmen t o f 
member countries , actin g a s a  foca l poin t fo r specialise d Commonwealt h institution s an d 
organising and servicing intergovernmenta l meetings . 

Fifty Commonwealt h member s ar e developin g countrie s an d th e Commonwealt h Fun d fo r 
Technical Co-operation (CFTC ) i s the principal means by which the Commonwealth promote s 
economic an d socia l developmen t i n thes e countries . Administere d b y th e Commonwealt h 
Secretariat, the CFTC is the development wing of the Commonwealth. The CFTC operates on the 
principle of mutual assistance, with governments contributing financial and technical skills on a 
voluntary basis and obtaining technical assistance as needed. 

Within the operational framework of the CFTC, the Commonwealth Secretariat has been helping 
its developing member countries in implementing economic reform programmes. The Export and 
Industrial Developmen t Divisio n (EIDD ) provide s specialise d technica l assistanc e service s t o 
developing membe r countrie s t o hel p the m establis h an d strengthe n appropriat e expor t 
promotion structures , develo p th e necessar y infrastructure , wide n thei r expor t base , improv e 
quality standard s an d enlarg e marke t acces s fo r thei r products . Assistance t o suc h membe r 
countries for understanding and benefiting from the new international trade agreements is a key 
component of the work undertaken by the Division. 

In this respect, the Division offers technical assistance programmes specifically designed to assist 
developing countrie s t o cop e wit h preparin g for , an d participatin g in , the multilatera l tradin g 
system. Several member states from across the Commonwealth have benefited from assistance 
in meetin g WT O accessio n requirements . A n importan t componen t o f thi s programm e i s the 
technical advic e provide d t o representative s o f Commonwealt h Developin g Countrie s t o th e 
WTO, throug h a  Geneva-base d consultant . Th e Expor t an d Industria l Developmen t Divisio n 
further seeks to support the trade and industry development goals of member states through its 
Combinet initiative, an electronic network which links businesses and trade-related organisations 
throughout the Commonwealth. 

Contact: 
The Expor t and Industria l Developmen t Divisio n 
Commonwealth Secretaria t 
East Wing, Marlborough Hous e 
Pall Mall 
London SW1Y 5H X 
Telephone: (44 ) 020 7747 6300 
Fax: (44 ) 020 7747 6307 
Web site: http://www.thecommonwealth.or g 

http://www.thecommonwealth.org
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