GOOD GOVERNANCE AND
CORRUPTION

Note by the Commonwealth Secretariat
INTRODUCTION

1. At their 1996 Mecting Commonwealth
Law Ministers issued a Statement on corruption
and called for the establishment of an advisory
working group to advise and assist the
Commonwealth Secretanat in the performance
of tasks relating, inter ahia, to the provision of
advice, the identification of strategies designed
to promote an anti-corruption culture and the
development of model legal strategies.

2. Commonwealth Finance Ministers also
considered the question of corruption at their
1997 Meeting. The Communiqué of that
Meeting notes the importance of good
governance Including increased openness in
economic decision-making and the elimination
of corruption through greater transparency,
accountabilitv and the application of the rule of
law 1n economic, financial and other spheres of
activity.  Finance Ministers called on the
Secretary-General to convene an expert group
to examine further the role of good governance
in economic development and ways of
effectively addressing corruption issues.

3. Following these ministerial meetings,
Commonwealth Heads of Government issued
the Edinburgh Economic Declaration which
contains the following paragraph:

"We underscore the importance of
good governance including increased
openness in economic decision-making
and the elimmnation of corruption
through greater transparency,
accountability and the application of
the rule of law in economic, financial
and other spheres of activitv. We
endorse the request by our Finance
Ministers to the Commonwealth
Secretarv-General to establish an
expert group to work on these issues."

LMM(99)21

COMMONWEALTH ACTION ON THE
MANDATES
4. The Edinburgh Economic Declaration

by Heads of Government, together with the
concerns expressed by Law and Finance
Ministers led the Secretary-General to conclude
that the issue ought to be the subject of
multidisciplinary consideration which takes
into account the work of three Secretanat
Divisions - the Legal and Constitutional
Affairs, the Economic Affairs and the
Management and Training Services Divisions.
The work of each of these Divisions has
significant bearing on the development of a
Commonwealth  strategy to address the
achievement of good government through the
elimnation of corruption.  The Economic
Affairs Division is particularly concemed with
questions of economic policy and management
and to achieve transparency and accountability
in  economic  decision-making. The
Management and Training Services Division
has, for many years, worked on public and
private sector reform. Its public sector reform
programme includes work with public service
commissions which play a crucial role in
developing and administering codes of conduct.
The Division also works in the area of
privatisation and has a new programme in the
private sector which involves the development
of corporate codes of conduct.

5. In response to the «calls by
Commonwealth Heads of Government, the
Secretary-General convened the
Commonwealth Expert Group on Good
Govemance and the Elimination of Corruption
in Economic Management. The members of the
Expert Group bring together a vast range of
experience in dealing with all aspects of good
governance and corruption and are regionally
representative of the membership of the
Commonwealth.

THE ROLE OF THE EXPERT GROUP

6. The Expert Group was tasked by the
Secretarv-General to:



(@) examine the relevance of governance

and corruption to economic
development;

(b) analyse the causes of poor governance
and corruption,

(c) recommend measures to improve

governance by addressing issues such
as the effectiveness of existing laws
and other rules; the introduction of
transparent decision making processes
and the improvement of participation in
decision-making processes;

(d) recommend measures to combat
corruption;

(e) facilitate the sharing of experience,
particularly between Commonwealth

countries; and

® examine the inclusion of governance
and corruption issues i loan
conditionalities.

THE WORK OF THE EXPERT GROUP

7. The Expert Group has prepared its
report which 1s. of course. an independent
report reflecting the views of the members of
the Group. The Chairperson and members of
the Group are nevertheless interested in hearing
the views of Law Ministers and Finance
Ministers before they finally present it to the
Secretarv-General  for  transmission  to
Commonwealth Heads of Government at their
Meeting in Durban later this year. The
Chairperson of the Group, Dr K. Botchwey,
will be present at the Law Ministers Meeting in
Trinidad and Tobago at the invitation of the
Commonwealth Secretariat. His presence will
enable him to present the Report of the Group
to Ministers and to hear their views on the issue
of how best the Commonwealth may deal with
the issue. Ministers will wish to know that the
Report will also be considered by
Commonwealth Finance Ministers later this
vear.

8. The Expert Group, in addition to its
Report. has prepared a document entitled
“Promoting Good Govemance and Combating
Corruption - Framework for Commonwealth
Principles”. This document. which is based on

the Expert Group Report has been developed as
a means of facilitating the recommendations of
the Group. Subject to the views of Law
Ministers, Finance Ministers and ultimately
Heads of Government a statement of
Commonwealth Principles may provide the
background against which member countries
can establish or enhance their national anti-
corruption strategies and participate in pan-
Commonwealth and global efforts to combat
corruption.

POSSIBLE ACTION BY LAW MINISTERS
9. Law Ministers may wish to:

@) take note of the Report of the Expert
Group which is Annex A to this paper
and to express any views they may
have on that Report. In particular
Ministers may specifically wish to
express a view on the issues raised in
paragraphs 57, 58 and 59 of the Report
which deal with the most appropnate
means of evidencing and giving effect
to the commitment of Commonwealth
member countries to the concept of
“zero tolerance” of corruption:

(b) consider the Draft Framework for
Commonwealth Principles which 1s
Amnex B to this paper and provide
their advice on any changes they would
wish to be reflected in this document:

©) advise the Secretariat, and specifically
the Legal and Constitutional Affairs
Division of their views on programmes
which should, as a matter of priority,
be the subject of work by the
Secretariat and by Senior Officials of
Law Ministries.



Annex A

REPORT OF THE COMMONWEALTH EXPERT GROUP ON GOOD GOVERNANCE
AND THE ELIMINATION OF CORRUPTION IN ECONOMIC MANAGEMENT
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L INTRODUCTION

I The main focus of this Report is on
corruption in economic management. Section II
provides an overview of the nature of
corruption, its different dimensions and
appropriate responses to deal with the problems
it poses. Sections Il and IV set out the actions
that are necessary at the national and
international level, respectively, to combat
corruption. The role of the Commonwealth is
examined in Section V.

IL. CORRUPTION: CAUSES, COSTS
AND RESPONSES

2. Corruption manifests itself in various
wavs and 1t is useful to distinguish between
personal corruption (motivated by personal gain)
and political corruption (motivated by political
gain). A further distinction can be made
between individual corruption and
organisational or institutional corruption. In the
context of the State, corruption most often refers
to criminal or otherwise unlawful conduct by
government agencies, or by officials of these
organisations acting in the course of their
emplovment.

3. The  significance of  institutional
corruption can be understood only if it 1s clearly
distinguished from individual corruption. There
are tendencies in all cases of corruption to
individualise misconduct, and at the same time
to institutionalise it. These two tendencies may
appear to be opposites. but the latter tendency is
also perpetrated by those accused of misconduct,
either by excusing misconduct or by justifying it
as an institutional privilege.

4. Corruption has become global in its
scope, mmpact, and possible solutions. It is an
increasing threat to the fabric of global society.
As with drug trafficking, pollution, international
terrorism and other serious crimes, the fight
against corruption requires international co-
operation.

5. While the problem of corruption is
global. many actions to combat it have to be
taken at the national level. There cannot be any
effective action against corruption without a
clear sense of national ownership of anti-
corruption strategies. A new culture must evolve
which is intolerant of corruption.  Greater
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information, education, empowerment of people,
and above all, strong political leadership
committed to effective action are essential to
create and sustain such a culture. Smaller and
more efficient government, fewer discretionary
powers in administration, greater reliance on
diversity and private initiative, a free press and
other media, well-paid civil servants appointed
by merit, democratic processes in political
parties and supremacy of the rule of law, are all
important factors that serve to promote good
governance and reduce corruption.

6. Forceful national action to combat
corruption is possible in all countries. The
objective should be to attain “zero tolerance” for
all types of corruption. This attitude must
permeate value systems, current policies and
legislative frameworks. While it may be
unrealistic to expect an immediate or total
elimination of corruption, the principle of “zero
tolerance” should be adopted from the outset.
demonstrating a serious political commitment to
pursue the fight against corruption. The
implications of such a commitment are spelt out
in this Report. National efforts should be
reinforced with appropnate support at the
international level. Corruption onginating within
national boundaries and that resulting from
international transactions should be fought with
equal vigour.

7. Actions taken should focus not onlv on
corrupt activities but also address their
underlving causes. Since these differ from
country to country, national circumstances
should be taken into account in combating
corruption. It is also important to recognise that
corruption is not necessarily associated with any
particular type of political/social system, form of
government, or level of economic development.

8. Although the political barriers to change
may sometimes seem formidable, governments
can often be expected to respond to public
concerns and to reasoned argument. However. in
extreme cases, where corruption is so pervasive
and deeply entrenched, the adoption of a
vigorous “zero tolerance” approach will be
difficult. In such situations, the achievement of
any progress may depend upon fundamental
political change brought about by internal
democratic forces.



transparency of economic  policies and
administrative reform can contnibute powerfully
to the fight against corruption as well as enhance
governance. More generally, it is vital to
achieve greater transparency and accountability
in conducting all government business in order
to instill public confidence in public institutions.

14. Inappropriate controls that encourage
the exercise of undue political or administrative
discretion create rent-seeking opportunities as do
inappropriate pricing policies which encourage
the development of parallel markets. Excessive
levels of taxation increase the incentive for tax
fraud and the bribing of tax authorities. Poor
fiscal management and inadequate government
personnel policies (in areas such as recruitment,
promotion and remuneration) result in declining
efficiency in the public sector. Improvements in
economic and fiscal management as well as in
personnel management policies are therefore key
components of a strategy o enhance government
capacity.

15. However, even when inefficient
economic controls are eliminated and excessive
tax rates are reduced, governments will still
engage 1 a large number of economic activities
involving transactions with the private sector.
These range from taxation, government
procurement of goods and services and delivery
of public services, to transport, health and
environmental regulations. Even if the reduction
of rent-secking opportunities reduces the scope
for corruption, the normal range of government
business leaves ample scope for the bnbery of
public servants. Furthermore, the transition to
reform may itself pose difficult challenges to
governments and create new incentives for
corrupt behaviour. The process of privatisation,
for example, creates opportunities for illicit
gains, if the transfer of assets takes place in a
non-transparent fashion. In designing and
implementing economic policv reforms, it is also
important to encourage transparency in business
practices and establish level plaving fields for
domestic and foreign investors. Corruption in
the private sector can cause as much harm to the
health of the economy as corruption in the
public sector. It must also be recognised that the
distinction between the two sectors is becoming
increasingly blurred.

16. The diversity of corruption: In some
societies. corruption exists but is not pervasive
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enough to significantly affect resource allocation
decisions. In other societies, corruption has
greatly distorted government programmes and
undermined the effectiveness of public
interventions. Corruption can occur at all levels,
from pay-offs at the top of the system, to “petty
corruption” by way of bribes to local officials
for the delivery of services and to evade
regulations. In some cases, the gains from
corruption may be siphoned off to foreign bank
accounts, while in other cases proceeds are
“recycled” in the local economy. However,
despite its diversity, corruption always involves
social and economic costs, erodes the credibility
of public institutions and engenders public
cynicism.

17. Corruption and political systems:
While the inter-relationship between corruption
and the broader governance agenda must be
recognised, any facile conclusions regarding the
relationship between corruption and any
particular set of political institutions should be
avoided. There are many examples of corrupt
practices that feed upon multi-party political
processes, just as there are authontarian regimes
which have relatively “clean” records of
economic management.

18. The need for national anti-corruption
measures: The fight against corruption should
go hand in hand with more general efforts to
Improve €conomic gOVErnance. However,
success in more general reform efforts should be
seen as neither a necessary nor sufficient
condition for eliminating corruption, nor should
the difficulties to be overcome in implementing
broad-based reforms be used as an excuse for
delay in tackling corruption. Furthermore, even
in an otherwise well ordered svstem of
governance, corruption can thrive in the absence
of effective vigilance and enforcement.
Sustained action is required at two levels to
address the root causes of corruption and tackle
all its manifestations:

. svstemic reforms, which target the
underlving weaknesses 1n  policy,
administration and politics, and create
an environment conducive to the
elimination of corruption; and

. specific, focused national anti-
corruption strategies.



19. In mounting a serious national anti-
corruption programme, the first step of securing
a strong commitment at the highest political
level to fight corruption is often the most
difficult hurdle. When corruption is widespread,
particularly where it involves the political
establishment, this may involve serious political
nisks., despite popular support for cleaner
government. One solution may be an amnesty
for corrupt acts committed in the past, combined
with an explicit code of conduct, spelling out
minimum standards of universal applicability,
which will be enforced vigorously from the start
of the new anti-corruption programme.

20. Popular mobilisation against
corruption: The most potent force in the fight
against corruption is the widespread resentment
of corrupt practices and popular support for firm
action. Anti-corruption programmes need to be
designed to meet the expectations of citizens and
with public participation. They are likely to be
more effective when they are built on the
foundation of popular empowerment, nationally

owned and designed to meet national
circumstances.
2L The private sector and civil society: The

concept of good govermance extends beyond
government.  Although an  anti-corruption
strategy usuallv focuses initially on preventing
the use of public office for private gain, support
could be enhanced if the dangers of unethical
practices in the private sector and non-
governmental institutions are more widely
appreciated. Corrupt behaviour (e.g. by
corporate purchasing agents, or m job
recruitment) can be as destructive of the
performance of businesses or of non-
governmental organisations (NGOs) as it is of
government. Private businesses, co-operatives
and NGOs all have a stake in combating a
culture of corruption. Moreover, even where
governments are less than enthusiastic in
tackling corruption, popular support and the
agencies of civil society can still be mobilised in
support of an anti-corruption agenda.

22. The need for an international
response: There is a strong case on a number of
grounds for international co-operation in
fighting corruption:

. countries embarking on an anti-
corruption strategv can leam from the
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experience of those that have already
had some success in reducing
corruption; furthermore, intemational
co-operation can reinforce national
efforts to combat corruption:

. in a globalised economy, transactions
across borders are of increasing
importance, but are often difficult to
monitor by national authorities acting

alone;
. international transactions may
sometimes provide a  conducive

environment for corrupt practices, where
actors are willing to engage in dubious
practices abroad that would be
unacceptable at home: and

. international  financial  transactions
provide opportunities for the laundering
of financial gains from corrupt
practices.

23. Given the global nature of corruption.
there should be no double standards. Anti-
corruption measures should apply equally to rich
and poor countries. They should target those
who are directly guilty of corrupt behaviour as
well as those who facilitate corruption (e.g. by
providing moneyv laundering opportunities).
They should penalise both bribers and brbees
(i.e. those who offer, as well as those who
accept, bribes).

III. NATIONAL ACTIONS

24 Under the over-arching principle of
“zero tolerance”, specific measures are required
to prevent corruption, enforce laws against it
and mobilise public support. These should be
the sinews of coherent national programmes to
achieve good govemance and combat
corruption. A general approach to the
formulation of such programmes is set out
below, but specific programmes reflecting
national realities and circumstances will be
required to translate such a general approach
into practice. The Expert Group therefore
proposes that each Commonwealth government
should develop its own national good
governance and anti-corruption strategy, which
should identify clear objectives, effective
instruments, realistic timetables and credible
implementation and monitoring mechanisms.



25. The Commonwealth should render
technical assistance in the development of such
strategies and promote exchange of experience
in close collaboration with UN programmes, the
Bretton Woods Institutions, the Organisation for
Economic Co-operation and Development
(OECD), Transparency Intermational and other
relevant agencies. In designing national
strategies, care should be taken to respect
different cultural, moral, political and social
environments, provided these are not
inconsistent with the objective of achieving
“zero tolerance”. The initiative for strategy
development and the choice of goals should lie
with national authorties and not be externally
imposed.

26. National strategies should encompass
both the public and prnivate sectors. Corruption
in the private sector (e.g. in the operation of
financial markets) can be as corrosive to
economic performance as public sector
corruption. Moreover, public sector corruption
typically involves actors from the private sector.
A national culture opposed to corruption
requires high standards of behaviour from all
sections of society, but especially from political
leaders.

27, Effective national campaigns against
corruption need support from the highest levels
of government and implementation of the
strategy  requires  high-level  co-ordination.
Hence, an important first step in developing
national strategies 1s for the political leadership
to recognise that corruption in both the public
and private sectors has heavy economic and
political costs and that, no matter how deeply
embedded it 1s. 1t is possible to adopt effective
measures against it, provided there is sufficient
political will.

The Main Building Blocks

28. While the content of national strategies
will vary. depending on national circumstances,
there are three main building blocks for effective
strategies: prevention, enforcement and the
engagement of civil society.

29. Prevention should address underlying
causes of corruption, particularly those arising
from failures of public policy and weaknesses in
political and administrative  institutions.
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Economic policy reform to reduce rent-secking
opportunities; civil service reform to improve
the effectiveness and probity of the public
service, reforms in tax policy and
administration; tightening of controls over
public expenditure; and reforms in the political
system, are all important ingredients of a
prevention strategy.

30. An important contribution to prevention
can be made by strengthening transparency in
economic management, through:

. full disclosure and examination of
government finances, especially by
parliamentary scrutiny;

. strengthening of parliamentary public
accounts committees;

. the use of open competitive bidding for
government contracts;
. publication of full information on the

reports of government auditors and
evaluations of development projects;

. media access to information on
government finances:

. full disclosure of assets by government
leaders and their famulies;

. setting international financial
agreements before the legislature
(including arms procurement) and

establishing clear guidelines for fiscal
discipline; and

. establishment of mechanisms for public
exposure where the above do not occur.

31. Prevention should concentrate not only
on the behaviour of public officials, but also aim
to affect the behaviour of those who offer bribes.
A code of practice for private business should
spell out what is a corrupt practice, and what 1s
legitimate business promotion. Acceptable
practices in relation to business sponsorship of
public activities (e.g. sports and social events)
and to the employment of public officials as
consultants or in other capacities, while 1n office
and after retirement, need to be spelt out. As
with all regulation, prevention is more likely if
lawful behaviour is widely accepted as the norm.



32. Enforcement involves firm action
against corrupt behaviour at all levels. Since
effective enforcement is dependent upon the
competence and honesty of investigators,
prosecutors and the judiciary, it is important to
allocate sufficient resources to ensure the
probity and effectiveness of these agents. The
rule of law should apply to economic
transactions, with equality and impartiality in the
application of the law and in access to legal
remedies. Any ambiguities in laws and
regulations that create incentives for corrupt
behaviour should be removed.  Where the
mntegnity of legal institutions has eroded, action
to restore their credibility must come early in the
implementation of a national anti-corruption
strategy.

33. Mobilisation of popular support
through the engagement of civil society and
popular opinion is important in changing public
mores, as well as in exerting pressure on
governments (at both national and local levels)
to take the necessary actions to prepare and
implement anti-corruption programmes. Perhaps
the greatest potential force for reforms to combat
corruption stems from public resentment of
corruption and the burdens 1t places on citizens.
This can provide an important basis of political
support for anti-corruption actions, and
challenge vested interests. Popular pressures can
ensure accountability for the management of
public resources, including accountability
through the approprate legislative bodies to the
general public and. where external resources are
concerned. to the international community.

34. Popular opinion can be activated and
focused through the educational impact of the
media and through the activities of NGOs. in
particular:

. the freedom of the press and of other
media contributes to public awareness of
corruption and its consequences;

. the commitment of governments to
freedom of expression and association is
therefore a cntical factor in creating
conditions which are conducive for
improving governance and eliminating
corruption: and

. in situations where the media itself may
be corrupt or susceptible to corruption,
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adherence to high standards of integrity
in journalism should be promoted,
along with the development of
professional  well-informed  media,
through self-regulation and training.

35. NGOs concerned with governance and
corruption (e.g. Transparency International)
should be encouraged in their efforts to create a
presence and raise awareness at the national
level. Governments should be encouraged to
recognise and respect the positive contribution
of national NGOs which campaign on corruption
1ssues.

Key Reforms in Governance and the Fight
Against Corruption

36. While action against corruption should
not await the implementation of other complex
reforms, parallel actions to improve economic
management, administration and the political
process could greatly improve the prospects of
success in combating corruption. Key reforms
which would contribute to the fight against
corruption include:

. economic reforms, which reduce rent-
seeking opportunities, through the
reduction of bureaucratic controls.
simplification of economic regulations.
and the removal of policy-induced
scarcities (which create parallel markets
and incentives to bnbe to gain access to
scarce goods and amenities):

. fiscal reforms, which increase the
efficiency of the public sector. thus
permitting adequate funding of public
SErvices;

. reform of subsidised public lending
programmes which readily become a
vehicle for corruption. This may be
achieved by greater transparency in the
operation of the programmes, by
changing and strengthening the criteria
for entitlement and reducing reliance on

political/administrative  discretion
their operation;
. civil service reform, which restores the

morale and integrity of the public
service through merit-based recruitment
and promotion, and reduces the size and



tasks of public administration to levels
consistent ~ with  available  fiscal
resources, thus making it easier to
enhance emoluments and reward good
performance;

. legal reform, which commits sufficient
resources to the judiciary, investigative
and prosecution services, ensures the
autonomy of the judiciary from political
interference, and demands  high
standards of honesty and commitment in
recompense:

. local government reforms, for the
purpose of empowering people to
combat corruption, ownership of
national action would not be complete
without the empowerment of people and
strengthening of civil society;

. monitoring of privatisation to ensure
that the transfer of public assets does not
create opportunities for the illicit
accumulation of wealth:

. opening up the administrative and
political systems to greater public
scrutiny through parliamentary enquines
and freedom of information provisions,
with the aim of bringing public pressure
to bear on political and economic
decision-makers to maintain  high
standards in public service,

. reforms to reduce the need for political
parties to be dependent on contributions
from commercial sources, special
interest groups and international sources
which can distort these parties’ domestic
concerns: and to limit the size of private
contributions as well as make public the
sources of party funding:

. capacity building to enhance the
capacity of core economic management
institutions (e.g. munistriecs of finance,
revenue collection agencies and auditor-
generals™ departments).

37. Some aspects of economic reform. while
ulumately having the potential to reduce
corruption. can create additional opportunities
for misappropnation of public resources during
the implementation phase. Thus, privatisation
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programmes, intended to reduce the scope for
public sector rents, have themselves provided
opportunities for corrupt public servants to
illicitly transfer public assets. Fiscal
stabilisation, aimed at reducing disequilibrium in
the economy, has often resulted in reductions of
the real income of civil servants, consequently
increasing pressures on them to seek illicit
incomes. The introduction of multi-party
politics, intended to promote pluralism and place
governments under tighter public scrutiny, also
increases the need for politicians to seek funds.

38. National  anti-corruption  strategies
should define a longer-term programme, with
some decisive short-term time-bound actions to
ensure that there is credibility and continuity in
the process of change. There is a need to move
on a number of fronts simultaneously, but at
varying speeds, as some reforms are casier to
implement than others. In cases where
corruption has fed on poor economic policies
and fiscal imbalances, progress will be easier
when certain basic economic reforms have been
put in place, as a prelude to administrative
reforms and the launching of an anti-corruption
campaign. In other cases, political reform may
have to be the first step in order to increase the
likelihood of the political leadership finding the
political will to sustain a national strategy.

39. Although the speed with which a
meaningful programme can be formulated and
implemented will vary, all governments should
be encouraged to commut themselves to the
principle of “zero tolerance” and to institute the
first steps to formulate comprehensive and
realistic programmes.

Role of the Judiciary and Legal System

40. The legal system 1s central to the
effective implementation of a national anti-
corruption strategy. The rule of law implies that
legally defined procedures govern public
economic management, rather than political
favouritism or personal connections. The
independence and integrity of the judiciary is of
vital importance. Most Commonwealth countries
formally guarantee the independence of the
judiciary from political control, but a key factor
is the integrity of the members of the judiciary.
Where the judiciary is corrupt, a crucial first step
in a national strategy is reform which restores its
efficiency and integnity. This may require



restructuring, training and committing sufficient
funds to compensate members of the judiciary
adequately and to provide them with the means
of operating effectively. Similarly, the quality
and integrity of those public agencies
responsible for investigating corruption and
prosecuting offenders needs to be ensured.
Public prosecution should be supplemented by
broadening access to the courts, with individuals
and community groups being given the right to
take legal action in the public interest.

41. Cnitical components of a strategy of legal
reform should include:

. entrenching an independent judiciary:
Commonwealth Law Ministers, at their
1996 meeting, recognised that the
protections enjoved by judges, including
financial independence and security of
tenure, were an important defence
against improper interference. However,
judicial independence does not imply a
lack of accountability, as judges should
act properly and in accordance with their
office. and there should be procedures to
discipline or dismiss them if thev do not.
Such procedures should be transparent
and publicly administered by institutions
which are themselves independent and
mmpartial;

. court systems: An efficient court system
1s an essential component of an effective
governance and anti-corruption strategy.
The courts of all countries are, however,
overburdened. A court system which is

able to dispense unbiased and
corruption-free  justice requires the
implementation of  proper  case

management systems to minimise delay
and ensure equal access to justice.
Access to justice ought not to be for sale.
Hence, it is important to ensure that court
lists are not influenced by payments
made to court staff. who should be
rigorous in theirr adherence to anti-
corruption codes of conduct;

. detecting and dealing with corrupt
conduct: Many countries have enacted
laws which permit the investigation of
persons whose apparent assets exceed
their known lawful sources of income.
This permits relevant authorities (often
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. corporate

. non-criminal

anti-corruption commissions) to require
persons to explain the sources of their
assets and where the assets cannot be
attributed to lawful acquisition, the
person can be charged with a corruption
offence. In addition to laws which
criminalise corrupt conduct. laws which
permit the confiscation of the proceeds
of corruption are an essential weapon in
the fight against corruption. It is also
important to have legal provisions to
protect witnesses and whistle-blowers in
cases involving corruption;

liability: Increasingly,
Commonwealith countries are
introducing the concept of corporate
criminal liability, where corporations are
involved in particular forms of criminal
conduct or are used to facilitate or
disguise criminal conduct;

legal remedies in
corruption cases: Effective anti-
corruption legal strategies cannot rely on
the criminal law alone. Civil.
administrative and regulatorv laws all
have a place in a comprehensive
strategy:

civil law can provide effective
remedies, but the civil law must
be accessible and provide
adequate protection to citizens’
interests.  Also, to permit the
bringing of a civil law action
there must be an identifiable
victim or plaintiff> The civil
law can also be wused. to
supplement the criminal law, to
facilitate recovery of assets from

-

: Citizens can suffer injury where they: (1)
are unjustly excluded from public tendering
procedures; (2) lose legitimate earnings; or (3) are
forced to pay higher prices as a result of corruption.
Among the victims of corruption are unsuccessful
competitors and state agencies.  Members of
associations could aiso be victims and, hence, class
actions may be available in certain cases such as
consumer or environmental protection organisations.
The damages which may be claimed in an action
based on corruption could relate to pecuniary and
non-pecuniary loss and may include punitive or
exemplary damages in certain cases.



a public official who has
benefited from the wrongful
exercise of a public function
(e.g. 1In cases where public
officials purchase land in the
knowledge of prospective re-
zoning proposals which would
increase the value of land);

in the sphere of regulatory law
reform, laws relating to unfair
competition and to the control of

monopoly trading could be
useful to fight corruption.
Provisions which incorporate

proper processes including the
application of the rules of
natural justice could permit: the
exclusion of persons (natural
and legal) from public tenders
(blacklisting); withdrawal of
licences to conduct business;
prolibition of anti-competitive
acts; and disqualification of
company directors;

the Commonwealth prnnciples
(adopted bv Law Ministers) on
Co-operation between Business
Regulatory Agencies have the
potential to assist in the
resolution of cases involving
corruption which are dealt with
under the laws relating to
business regulation (rather than
under the criminal laws);

in cases mvolving petty corrupt
practices, an appropriate remedy
(certainly in "first offence"
cases) could lie with disciplinary
bodies such as public service
commussions, rather than action
through the courts. The rights of
emplovees could be protected by
appropriate appeals procedures.
Administrative tribunals with
Junsdiction to review decisions
made by public officials and to
order rectification in appropriate
cases could also offer redress in
cases involving abuse of office.
Their mere existence places
moral and professional pressure
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on public officials to act
transparently and in good faith.

IV. INTERNATIONAL ACTIONS

42. In many instances, especially where
corruption transcends national boundanes.
national anti-corruption measures need to be
reinforced with support at an intemnational level.
including co-operative law-enforcement
initiatives against corruption (e.g. in the area of

-money laundering). There is a need for greater

consultation on the international aspects of
corruption on a genuinely multilateral basis,
involving developed and developing countries,
and a careful assessment of the degree to which
international anti-corruption conventions
designed to meet the needs of developed
economies, also correspond to the requirements
of developing economies. Most developing
countries, with the exceptions of those who are
members of the Orgamisation of American States
(OAS), are not parties to the existing
conventions. All developing countries should be
able to participate effectively in the international
campaign against corruption. This is particularly
important in view of the increasing proportion of
procurement under multilateral assistance which
is sourced 1n developing countrnies, and the
growing volumes of South-South trade and
Investment.

43. A number of international agencies have
launched initiatives to address corruption and
governance issues. In 1996, the United Nations
(UN) General Assembly adopted a resolution on
corruption, together with a Code of Conduct for
Public Officials, which was intended to guide
member states in their efforts against corruption.
The following vear, the OECD Convention on
Combating Bribery of Foreign Public Officials
in International Business Transactions (the
OECD Convention) was signed. It has since
entered into force in 12 of the 34 countries that
have signed it. Other important initiatives
include the Inter-American Convention against
Corruption’, the Council of Europe's recent
Criminal Law Convention on Corruption®, and

3

Adopted by the Organisation of American
States in March 1996

4 The Council of FEurope had earlier
developed 20 guiding principles which were
adopted by the Council of Ministers in November



the programmes for combating corruption
adopted by the Bretton Woods institutions.

44 The World Bank has heightened its
defences against corruption in its operations
through new anti-fraud and corruption
provisions in its procurement guidelines,
improved  disbursement  provisions  and
strengthened financial auditing arrangements.
The International Monetary Fund (IMF) is
taking a more proactive approach to eliminate
the opportunity for fraudulent activity and in
1997 adopted new guidelines for promoting
good governance.” In addition, both the World
Bank and the IMF are providing assistance to
national authorities in designing measures to
strengthen the financial integrity of government
institutions. Initiatives have also been taken in
the private sector. For example, in 1996, the
International Chamber of Commerce adopted a
report that proposed strict rules of conduct for
corporate self-regulation.

45 One of the major goals of existing
international instruments on corruption has been
to ensure a “level playing field” for international
businesses competing for business in developing
countries (e.g. through the OECD Convention).
There are gaps in the coverage of these
initiatives and some continuing weaknesses in
the practices of international and national
financial institutions which fund aid and trade.
Areas in which further effort 1s required include:

: funding of political parties - the OECD
Convention does not cover acts of
briberv in relation to foreign political
parties and it is not clear to what extent
it might cover bribery of political party
officials:®

1997; in addition to the Criminal Law Convention
on Corruption, a monitoring agreement is in place.
It has also examined the role of the civil law (as
opposed to criminal or administrative law) in
combating corruption, and drafted a model code of
conduct for public officials

> “The Role of the IMF in Govemrnance
Issues: Guidance Note”, was approved by the IMF
Executive Board in July 1997

° The OECD  Working Group on
Bribery in International Business Transactions
has under consideration five areas in which there
may be gaps in relation to the criminalisation of the

. laundering of the proceeds of
corruption - provisions relating to the
laundering of the proceeds of corruption
could be strengthened;

. offshore financial centres - safegﬁards
are needed to prevent them from being

used to harbour the proceeds of
corruption;
. balance in accountability - aid and

international lending agencies need to
strengthen their procedures and rules in
order to increase the internal scrutiny
and accountability of their staff:

. shared responsibility for outcomes -
there should be a more open
acknowledgement by donors and
international financial institutions for
their share in the responsibility for
programmes which they help design and
for the policy advice they provide:

lack of balance in exposure - at
present, the main efforts (e.g.
Transparency Intermational’s corruption
index) to rank performance in relation to
corruption seek to rank countries. There
1S no comparable effort to rank
international corporations. In general,
there is a need to direct the spotlight on
the behaviour of these corporations.’

46. It should be noted that developments
currently underway may fill some of these gaps.
The OECD’s work on money laundering is at an
advanced stage. The IMF and the World Bank
are moving towards greater openness in their
negotiations  with  their ~members. Both
institutions and other donors have strengthened
their financial and technical assistance in

bribery of foreign public officials: bribery of foreign
political parties, payments in anticipation of a
person becoming an official, the money laundering
of bribes, the role of foreign subsidiaries in bribery
and the role of off-shore centres.

! Transparency International is currently
developing the methodology for an Active Bribery
Index, which would evaluate countries on the basis
of their companies’ propensity to bribe.
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support of national efforts to improve
governance and combat corruption.
47. Further movement in the direction of

publishing the details of key international
financial negotiations and mission reports by the
international financial institutions would be
welcome, as part of a process of increasing
transparency that generates greater public
information about policy issues and programme
formulation.  Governments  should  take
advantage of the new openness to make
maximum public disclosure of the contents of
international  financial  negotiations  and
agreements. To increase public participation and
national ownership of reform programmes, key
documents such as Policy Framework Papers,
Letters of Intent, and Letters of Development
Policy should be published by the borrowing
countries and widelv disseminated, unless there
are valid reasons for non-disclosure.

48. The results of monitoring and of
operational evaluation by aid agencies and
national governments should get maximum
public exposure. The wider public dissemination
of national and intemational reports on
corruption should be encouraged, to increase
public knowledge of the extent of corrupt
practices and possible avenues for reform.

49. In line with its 1997 guidelines, the IMF
should be even-handed by raising governance
and corruption issues in developed countries
when exercising its surveillance function, as it
does in developing countries when it is financing
programmes. Measures to improve governance
and reduce corruption should be domestically
owned and rarelv imposed externally as
conditions for financial support. When such
conditionality is introduced by international
financial institutions in exceptional cases, this
should be consistent with their mandates. In
designing conditionality on govermance and
corruption issues. the IMF and the World Bank
should take full account of a country’s capability
to implement reforms and define realistic time
schedules. “Floating tranches”. which have been
recently adopted in several World Bank
structural adjustment loans, could be used more
widely to achieve more effective timing and
sequencing of reform measures without holding
up entire programmes. To promote national
ownership of reforms. donors should agree with
governments on the objectives to be achieved,

identify alternative paths to those ends, but leave
the route to be selected to the government®

50. The work of Transparency International
in monitoring global corruption is to be
welcomed. Working with national governments,
Transparency = International is  promoting
“integrity workshops” which will help raise
consciousness about  corruption issues. Its
proposals to collect data on public procurement
costs of selected generic items also warrant
support. However, the Expert Group does not
believe that Transparency International’s
Corruption Perception Index presently provides
a reliable and comprehensive guide to relative
country performance. The Index should be
improved by increasing its comprehensiveness.
extending the data sources on which it is based.
and providing some indication of trends over
time. Monitoring should also be extended to
include multinational corporations. Other
credible international NGOs which are involved
in monitoring corruption and campaigning
against it also deserve international support.

51 The international arms trade is a potent
source of corruption, surrounded by secrecy and
fuelled by illicit payments to middlemen. In
addition to the need to control the arms trade in
furtherance of international peace and security,
much greater efforts are required to reduce
corruption In this sphere.

52. Two actions would help to achieve this:

. a new code of conduct covening the
international trade in arms, requiring full
disclosure by the parties involved (the
recipient government, the arms suppliers
and their governments)’; and

s As recommended in the Report of the

Independent Evaluation Group on the IMF’s
Enhanced Structural Adjustment Facility, January
1998.

? This should take account of recent
initiatives which include the Code of Conduct on
Amms Exports adopted by the European Union’s
Council in May 1998 (the Code is to be reviewed
annually and may be progressively strengthened);
and the draft International Code of Conduct for the
arms trade which has been drafted by a group of
former Nobel Peace Prize Laureates headed by Dr
Arias, former President of Costa Rica.



. strengthening support for the UN arms
register.

53.  There is also a need to teform aid
policies by reducing tied-aid, and by monitoring
suppliers credits. The tying of aid to
procurement from the donor country not only
increases costs but also reduces the scope for
competitive bidding. This increases the incentive
for corrupt practices on the part of the suppliers,
both in relation to the recipient and the donor
agency. Likewise, supplier credits can be used to
fund projects with little equity involvement on
the part of the promoter, thus generating quick
returns which increases the scope for pay-offs.
There 1s also a need for transparency to expose
conflicts of interest among those involved in
project formulation, appraisal and
implementation (e.g. where firms involved in
project formulation and appraisal are also
contracted to undertake project implementation).

54. Stronger conditions attached to aid
projects which ensure that procurement and
disbursement related to the project are shielded
from corruption, and blacklisting contractors
who engage in corrupt practices, are desirable.
Regional financial institutions and bilateral
donors who have not alreadv done so should
adopt anti-fraud and corruption provisions in
their procurement guidelines similar to those
adopted by the World Bank in 1996.

35. International  support  for  basic
harmonisation of national laws on corruption will
facilitate international co-operation in the
investigation and prosecution of these offences,
particularly in the areas of extradition and mutual
assistance in criminal matters. In this regard, the
European Criminal Law Convention on

Corruption is a good model.

V. A ROLE FOR THE
COMMONWEALTH

56. Commonwealth governments should

lend support to the international initiatives
outlined in the previous section of this Report. In
parallel with formal international conventions of
the kind being promoted by the OECD, there is
an equallv important role for less formal co-
operation between countnes. Given 1ts
voluntarv and informal nature, its democratic
ethos and the common legal traditions shared by
its diverse membership (which includes both

developed and developing countries), the
Commonwealth 1s particularly well adapted to
provide channels of communication and mutual
aid in tackling the delicate and controversial
political issues which must be confronted in
combating corruption.

57. The Commonwealth can reinforce
efforts in some areas which are not susceptible
to formal legal compacts or are not the primary
concern of the other multilateral organisations
which have taken intiatives in this area. In
particular, the Commonwealth 1s in a good
position to promote dialogue on the political
aspects of reform, and to sponsor initiatives for
the strengthening of legal institutions required
for effective enforcement of anti-corruption
measures. There is a rnich and varied experience
among Commonwealth countries in efforts to
improve governance and combat corruption.
This has included notable successes in uprooting
deeply entrenched corrupt practices. Although
the diversity among Commonwealth countries
(e.g. in relation to income levels) may mean that
some approaches will need to be carefully
adapted to be transferable, the legal and political
traditions shared by many Commonwealth
countries suggest that there are many useful
lessons to be learnt by sharing experiences.

38. The Expert Group considered the
advantages and disadvantages of different
instruments through which the Commonwealth’s
commitment to promote good governance and
combat corruption might be best expressed in
tangible terms. One approach would be for the
association to have its own legally binding
instrument or convention on governance and
corruption. Such an instrument would reflect
the Commonwealth’s specific concerns, values
and aspirations and its effectiveness would be
subject to Commonwealth control. Because of
its legally binding nature, a convention would
give  ‘teeth’ to the Commonwealth’s
commitment and greatly strengthen the
enforcement of anti-corruption measures at
national levels. It would also help to improve
foreign investors’ perceptions of the investment
environment in many Commonwealth countries.

59. On the other hand, many
Commonwealth members might have strong
reservations about the negotiation of a legally
binding instrument, as this would be historically
unprecedented and constitute a radical departure



from the Commonwealth’s tradition of
articulating collective commitments of the
association through morally, but not legally,
binding declarations adopted by consensus.
Furthermore, the process of negotiating, signing
and ratifying a Commonwealth convention could
prove to be a protracted as well as a costly
enterprise. In addition, in some regions of the
Commonwealth, a legal instrument confined
exclusively to the Commonwealth might not be
effective when the co-operation of neighbouring
non-Commonwealth countries is needed to
tackle trans-border problems of corruption.

60. An  alternative  approach,  more
consistent with Commonwealth practice, would
be for Heads of Government to adopt a morally
binding declaration of principles which would
provide the foundation for concerted action by
the association to promote good governance and
combat corruption. Drawing on the analysis and
discussion of issues in this Report, the Expert
Group has proposed a possible draft framework
for such pnnciples in the accompanying
document entitled ‘Promoting Good Governance
and Combating Corruption: Framework for
Commonwealth Principles”. This could be
supplemented bv a Commonwealth scheme for
the implementation of national and international
measures to combat corruption.

61. Recognising the need for a broader,
global campaign against corruption - in which it
should play an active role - the Commonwealth
could also agree to promote, in consultation with
other interested parties, an initiative to launch,
under the auspices of the United Nations,
negotiations on a global, legally binding
intergovernmental compact against corruption.
Details of such a possible imitiative are
elaborated in Annex 2.

62. Another option for consideration is
whether Commonwealth governments might
become parties to existing international, but not
umiversal. conventions against corruption such
as the OECD and OAS Conventions and the
Council of Europe’s Criminal Law Convention
on Corruption. This would appear to be a
relatively  simpler wav of improving the
enforcement of anti-corruption measures in
Commonwealth countries. It is likely that
Commonwealth countries which wish to join
these Conventions would be able to do so.
provided thev are able to meet membership
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criteria and related obligations. However, the
scope of some of these conventions (e.g. the
OECD Convention) might be considered to be

too narrow by some Commonwealth
governments'’.

63. The Group believes the
Commonwealth’s  commitment to  fight

corruption and promote good governance should
be credible, tangible and visible. It needs to be
articulated at the highest level, which is by
Heads of Government. Their meeting in South
Africa towards the end of 1999 provides a
unique opportunity for the Commonwealth to act
sooner rather than later. Commonwealth
governments should therefore consider carefully
the most appropriate means of evidencing and
advancing the Commonwealth’s commitment to
effective action to combat corruption. The
Group hopes that, in the first instance,
Commonwealth Law Ministers will be able to
offer guidance on this subject at their meeting in
May 1999.

64. There are a number of important
practical ways a specific Commonwealth
contribution can also be made to improve
governance and combat corruption. The Group
agreed on the following specific proposals for
action:

. the Commonwealth Secretanat should
assist member countries that request
help in designing and implementing
their own national strategies to promote
good governance and  eliminate
corruption. Such assistance could take
the form of technical assistance and
training for capacity building in
countries that face serious human
resource and institutional constraints.
The Secretariat should also compile and
disseminate information on emerging
good practice in combating corruption
and improving governance, and gather
information on a regular basis from
members on their progress in
implementing national strategies;

10 A Note by the Commonwealth
Secretariat on existing multilateral conventions on
corruption and their membership criteria is at Annex
3.



. the Commonwealth should finalise and
adopt its draft Code of Conduct on
Integrity in Public Office; and the
Commonwealth Code for Good
Corporate  Governance should be
finalised, taking account of the work on
similar codes undertaken by the World
Bank and the OECD, and disseminated
widely;

. the Commonwealth and the international
financial institutions should support the
implementation of standards that have
been agreed to ensure that off-shore
financial centres (many of which fall
within junsdictions of developed and
developing Commonwealth countries)
are not used to launder bribes.

65. The Commonwealth should also offer
encouragement and support for the further
development of the international inrtiatives
descnbed in Section IV. Areas where further
developments should be encouraged include:

. further work by the OECD to tackle the
issues of contnbutions to political
partiecs and to strengthen measures
against the laundering of bribes:

. the extension of the scope of the work of
Transparency International to report on
the behaviour of international business,
along with improved reporting on
perceptions of national corruption:

. further work by the IMF related to its
Code of Good Practices on Fiscal
Transparency''; in developing, together
with other institutions including the
Bank for International Settlements and
the World Bank, a Code of Good
Practices on Transparency in Monetary
and Financial Policies; and on the
proposed Transparency Reports which
would indicate countrv performance in
these areas:

. support for the work of the Council of
Europe on corruption;

" “The Code of Good Practices on Fiscal

Transparency - Declaration of Principles” was
adopted by the Interim Committee of the IMF’s
Board of Governors in April 1998.
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. encouragement of other international
agencies, including  Transparency
International, to focus attention on
corruption  associated  with  the
international arms trade: and

. sponsoring more work on the specific
needs of developing economies in
relation to international agreements to
combat corruption.

66. As resources at the disposal of the
Commonwealth are limited, the Commonwealith
Secretanat should seek to help members states in
accessing other sources of funding to support
national anti-corruption strategies and should
identify actions which are additional and
complementary to existing national and
international initiatives.

67. The Expert Group believes that, if the
Commonwealth 1s to make a senous
contribution to the promotion of good
governance and the fight against corruption.
there will be a need to commit additional
resources to enable the Secretanat to undertake
the tasks outlined above. Given the potential
economic, social and political gains. there 1s
justification for the commutment of sufficient
resources to support this venture.
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Annex 2

A GLOBAL COMPACT AGAINST CORRUPTION

Why a global compact?

Existing international legally binding
conventions against corruption (e.g. the OECD’s
Convention on Combating Bribery of Foreign
Public Officials, the Council of Europe’s
Criminal Law Convention on Corruption and the
Inter-American Convention Against Corruption)
are all significant instruments attesting to the
growing international commitment to fight
corruption with legally enforceable measures.
However, these conventions are not universal
and vary widely in terms of their scope (e.g. the
OECD Convention does not cover acts of
bribery 1n relation to foreign political parties).
In terms of geographical coverage, many
countries - most of them developing countries
in the African, Asian and Pacific regions - are
presently not participating in any international
arrangements or mechanisms to combat
corruption. There is therefore a need to develop,
particularly with the active participation of
developing countries, a truly global compact
agamnst corruption. This would fill gaps in
existing instruments and be universal in its
scope, thus creating a level playing field for all
countries and eliminating any double standards
in the campaign against corruption.

What form should it take and what will be its
scope’

2. It is proposed that the global compact
should take the form of a wumversal, legally
binding inter-governmental instrument against
corruption. It would specify obligations for
governments, which would include measures
affecting the roles of other key players m
international society: multilateral development
and finance institutions; the private sector
(especially multinational corporations), and the
independent  sectors (e.g. NGOs). The draft
framework of Commonwealth principles to fight
corruption. which the Expert Group has
proposed for adoption bv Commonwealth Heads
of Government, would provide a basis for
shaping the specific content and provisions of
the global compact, in addition to drawing upon
existing international conventions and examples

of good practice. Based on the fundamental
principle of zero-tolerance for corruption. the
broad objectives of the global compact will be
to:

. require all the key players to abide with
minimum standards and rules (in the
case of non-state actors, these would
apply through legislative and other
measures adopted by governments)
which will promote good governance
and reduce corruption; these standards
and rules should be general enough to
accommodate political, social, economic
and legal diversity but without
compromising the basic prnciple of
zero-tolerance for corruption;

. reduce opportunities In international
financial transactions for the laundering
of financial gains from corruption and
strengthen international co-operation for
the swift confiscation and repatriation of
the proceeds of corruption;

. reduce the scope for corruption in the
international trade in armaments;

. establish an independent and impartial
mechanism to monitor compliance with
the global compact as well as monitor
and report regularly on corruption and
governance issues;

. establish an impartial mechamsm to
arbitrate  international disputes on
COITuption issues;

. facilitate  technical assistance and
capacity building to assist countries in
need of such help to adopt and enforce
effective national anti-corruption
strategies.

How would it be promoted and negotiated?

3. Bold international initiatives require a
champion to promote them. If the



Commonwealth sees mert in the idea of a
global compact, provided it is willing to
demonstrate its own collective commitment to
combat corruption in credible and visible terms,
it could be the champion to promote this
enterprise. If the 1999 CHOGM in South Africa
were to adopt the proposed framework of
Commonwealth principles - in the form of an
instrument appropriate for the Commonwealth -
as an earnest of the association’s commitment to
eradicate corruption, Heads of Government
could also declare their intention to promote a
global compact against corruption. They could
request the Commonwealth Secretary-General to
constitute a small Ministenial-level group to
promote this witiative by holding consultations

with key governments, international
organisations and non-governmental
organisations.

4. If the Ministerial group determines there

is sufficient international support for a global
compact, as a next step, the Commonwealth
could work with other interested parties to
promote an initiative at the UN which would
lead to the  establishment of an
intergovernmental negotiating committee. This
body. under the auspices of the UN, would begin
time-bound negotiations on a legally binding
global instrument to combat corruption.
Although the negotiations will be conducted by
governments, adequate provisions should be
made to enable representatives of multilateral
finance and development institutions, the private
sector and the independent sectors (i.e. NGOs)
to contribute to the development of the global
compact.



Annex 3

NOTE BY THE COMMONWEALTH SECRETARIAT ON EXISTING MULTILATERAL
CONVENTIONS ON CORRUPTION AND THEIR MEMBERSHIP CRITERIA

Introduction

1. This Note reviews the various existing
conventions on  corruption to  which
Commonwealth countries may become party. It
also discusses the possible ways in which the
Commonwealth could adopt its own instrument
on the subject.

2. The existing or proposed instruments
considered are:

(1) the OECD Convention on Combating
Bribery of Foreign Public Officials in
International Business Transactions;

(1) the Council of Europe’s Criminal Law
Convention on Corruption; and

(1i1) the Inter-American Convention against
Corruption:

each of which 1s open for ratification and/or
accession by countries which are not members
of the sponsoring international organisation.

3. In considering whether or not it would
be desirable to recommend that Commonwealth
countries seek to become parties to instruments
concluded in other fora, there i1s a need to
consider issues such as:

(1) the rationale for the development of
these imstruments;
(11) the relevance of non-Commonwealth

conventions to the broad range of
Commonwealth concems;

()  the ability of Commonwealth countries
to influence future developments in
these instruments:;

(1v) the incidental costs involved 1n
participating in monitoring mechanisms;
and

(v) the availability of technical and/or
financial assistance to Commonwealth
countries to meet the implementation
and monitoring costs.

Convention on Combating Bribery of Foreign
Public Officials in International Business
Transactions (The OECD Convention)

4. The substantive provisions of the OECD
Convention require states parties to criminalise
the direct or indirect intentional offering,
promising or giving of any undue pecuniarv or
other advantage to a foreign public official to
secure either the undertaking of an official act or
a refraining from acting in order to obtain or
retain business or gain other improper advantage
in the conduct of international business. Related
inchoate offences (such as attempt or aiding and
abetting) must also be criminalised and
corporate criminal or similar lability must be
established. Extraterritorial junisdiction should
also be established.

3. Foreign public officials are those
holding legislative, administrative or judicial
office, or performing public functions and
include officials or agents of public international
organisations.

6. The offences created must be punishable
by penalties which are capable of triggenng the
operation of extradition, mutual assistance in
criminal matters, proceeds of crime and anti-
money laundering statutes. Mutual assistance
and extradition obligations are created by the
Convention.

7. Accounting practices which prohibit the
making or keeping of books and accounts which
facilitate the concealment of the true nature of
transactions must be established by law.

8. Parties are required to participate in a
monitoring process designed to follow up
systematically national implementation of the
Convention. The monitoring process consists
of both self-evaluation and mutual evaluation.

9. Current signatories have accepted a
1997 Recommendation of the Council on
Combating Bribery in International Business



Transactions which elaborates on certain

provisions of the Convention.
Countries entitled to become states parties

10. Australia, Canada, New Zealand and the
United Kingdom are entitled, as OECD
members to become parties to the Convention.
All have signed and are in the process of
enacting legislation which will permit them to
ratify the Convention.

1l Prior to its entry into force, the
Convention may be acceded to by non-members
of the OECD who have been mvited to become
full participants in the OECD Working Group on
Briberv  in  International Business. The
Secretaniat understands that the OECD will
welcome anv countrv which wishes to join the
group. After entrv into force, the Convention is
open to accession, inter alia, by any state which
has become a full participant in the OECD
Working Group on Brberv in International
Business.

Costs of membership of the Convention

12. Other than the costs involved in passing
the necessary laws to implement the Convention,
states parties will incur the costs involved in the
monitoring and follow-up procedure established
by Article 12.  For non-OECD members a
system of cost sharing applies which accords
with OECD rules concerning fees for non-
member full participants and observer countries.

13. Additional implementation costs which
may be incurred by states parties include:

(1) participation in the OECD Working
Group on Briberv in International
Business: and

(1) provision of factlities for extradition and
mutual assistance in criminal matters
which. under most international treaties
and arrangements. including the
Commonwealth Schemes, contemplate
payment by the requested country of in-
country expenses of complying with

requests.
Legislative initiatives required by the
Convention

14. The majority of Commonwealth
countries will require substantial amendment of
national laws to enable participation in the
OECD Convention. The following are the
principal areas not covered, or inadequately
covered, by existing national laws:

(a) the laws of most. if not all
Commonwealth countries have alwayvs
criminalised the offence of bribing one
of the country's own public servants.
However, few, if anv, deal with bribing
foreign public officials. Equally few
deal with the position of agents:

(b) although the Convention does not
absolutelv require that junsdiction be
established when the briberv offence is
committed wholly outside the enacting
country it does require criminalisation
when the offence is committed in part in
that country. It also requires that no
extensive physical connection with the
enacting country be required.  States
parties are exhorted to extend current
bases of jurisdiction where this 1is
necessary to  effectivelv  combat
corruption. It would not, for example.
be within the spirit of the Convention to
fail to deal with a company incorporated
in the enacting state which paid bribes to
foreign public officials out of funds
maintained in off-shore accounts:

privileges  and
international

(©) exceptions to the
Immunities of
organisations are required;

(d) corporate criminal liability will. in most
countries, need to be extended (or, in
some countries, created);

(e) although not mandatory, civil and
administrative sanctions for bribery
must be considered;

63) amendments to compamnies laws dealing
with  account  keeping, financial
statements, audit requirements and
empowering the legal "black-listing” of
companies: and

(g) pursuant to the 1997 Resolution.
amendment of taxation laws to disallow



the deductibility of bribes to foreign
public officials.

Limitations of the OECD Convention

15. The benefits of advocating
Commonwealth country participation in the
OECD Convention can, notwithstanding its
limitations, be recognised. The Convention is in
existence and the OECD has indicated its
willingness to welcome membership by any
country. It represents an important first step in
global efforts to combat a global problem. The
objective  of eliminating corruption in
international business transactions is one which
is worthy of support and which can assist in the
processes of development desired, in particular
by developing countries and those in transition.
By assisting to ensure that development capital
1s actually used for development, the Convention
has the potential to be of economic benefit to all
countries.

16. While dealing with the important issue
of bnberv and corruption in international
commercial transactions the Convention is very
limited in scope.  Its implementation in any
country will address only one of the plethora of
examples of corruption which are of concern to
Commonwealth countries.

17. Membership of the Convention is not
automatically open to every country wishing to
sign.  Non-members of the OECD must first
solicit an invitation to join the OECD Working
Group and onlyv if that invitation is forthcoming
does the opportunity of becoming a party arise.
Any state party may propose amendment of the
Convention and amendments are considered by
all states parties.

18. Membership of the OECD Convention
alone will not achieve the Commonwealth
objective of ensurning that there is national
political commitment to the eradication of
corruption. that comprehensive and effective
anti-corruption legislation is put in place. that
the issue of ensuring adequate remuneration of
public officials is addressed or that the public is
empowered to reject corruption and develop a
culture opposed to corruption.

The Council of Europe Criminal Law
Convention on Corruption
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19. This Convention was adopted by the
Council of Ministers in 1998 and was opened for
signature in January 1999. By the end of 1999,
a complementary Draft Agreement Establishing
the Group of States Against Corruption
(GRECO) is expected to be in force. Together
the two instruments deal with the aspects of
corruption to be dealt with under the criminal
law. The Group of States against Corruption
(GRECO) is established "to improve the
capacity of its members to fight corruption by
following up, through a dynamic process of
mutual evaluation and peer pressure, compliance
with their undertakings" to combat corruption.
It is important to note that the Council of Europe
(CoE) intends to conclude other instruments on
the subject, including an important convention
on the civil law aspects of corruption.

20. The CoE Convention deals with:

(1) active  bnbery  which  involves
promising, offering or giving, indirectly,
any undue advantage to any person, for
themselves or for anvone else, for the
person to act, or refrain from acting in
breach of their duty; and

(i1) passive  bnbery  which  involves
requesting or receiving, directly or
indirectly, any undue advantage. for
himself, herself or anyone else. to act
or refrain from acting in the exercise of
functions.

21. It requires states parties to criminalise
both active and passive bribery of:

@) public officials:

(i1) members of "domestic public
assemblies” exercising legislative or
admuinistrative pOwers;

(i)  foreign public officials;

(iv) members of foreign public assemblies:

v) those involved in business activity in the

private sector;

employees, those under contract to and
persons seconded to public international
or supranational organisations or bodies
of which the state party is a member:
members of international parliamentary
assemblies; and

judges and officials of international
courts.

(V1)

(vii)

(viin)



22. The Convention deals with trading in
influence by requiring states parties to
criminalise the intentional promising, offering or
giving, directly or indirectly, any undue
advantage to anyone who asserts or confirms
that he or she is able to exert improper influence
over the decision-making of any person listed in
the sub-paragraphs (i), (i), (i), (vi), (vi) and
(vi1) above.

23, Related inchoate offences must also be
established as must the offence of laundering the
proceeds of any offence required to be
criminalised. The creation of use of invoices or
other accounting documents and the unlawful
omission of making a pavment record are also to
be the subject of criminal provisions and
corporate criminal liability must be established.

24. The subject of the laws required to be
enacted are those who commit relevant offences
within the territory of the state party, nationals,
public officials and members of domestic public
assemblies of the party and nationals who work
with or for or are officials of international

organisations, courts or  parliamentary
assemblies.
25, Laws facilitating the confiscation or

forfeiture of the proceeds of briberv must be
enacted. Parties are required to adopt such
measures as may be necessary to ensure that
specialist independent persons or entities are
available and adequatelv resourced to combat
corruption.

26. Countries must facilitate co-operation
by public officials and authorities in detecting
and reporting corruption and must provide
adequate protection for those who report
corruption and for witnesses in proceedings.

27. To the extent that bank secrecy may
inhibit the investigation of corruption offences it
must be overridden and any other required
special investigative techniques should be
introduced or. if in existence, applied to the
investigation of corruption.

28. National laws must facilitate
international co-operation and parties are
required to assist other parties in the

investigation and prosecution of offences.
Mutual assistance and extradition obligations are
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imposed by the Convention and the international
exchange of information is encouraged.

Countries entitled to become states parties

29. Britain, Cyprus and Malta are entitled,
as Council of Europe Members, to become
parties to the Convention. Canada 1s entitled to
become a party as a non-member state which
participated in its e¢laboration. Any party may
specify territories to which the Convention shall

apply.

30. After entry into force of the Convention,
states other than those entitled to become
parties, may be invited to accede to the
Convention. Invitations are issued by the
Committee of Ministers of the Council of
Europe, after consulting with the contracting
states.  Invitation must have the unanimous
agreement of contracting states entitled to sit on
the Committee of Ministers and be supported by
the majority provided in Article 20.d of the
Statute of the Council of Europe.

Costs of membership of the Convention

31 States parties to the Convention which
are not already members of GRECO
automatically become members of GRECO at
the time the Convention enters into force for
them. The Enlarged Partial Agreement (EPA)
establishing GRECO provides that the Budget of
GRECO comprises, inter alia, the annual
compulsory contributions of each member of the
Group. The travel and subsistence costs of one
representative of each party in meetings of the
Group and the costs of mutual evaluation are
met out of the budget of the Group.

32. In addition to the cost of participation in
GRECO, states parties will incur the domestic
cost of passing the laws necessary to implement
the Convention. Like the OECD Convention,
provision of facilities for extradition and mutual
assistance in criminal matters are likely to
involve some cost to participating countries.
Legislative initiatives
Convention

required by the



33. The majority of Commonwealth
countries will need to amend existing laws or
enact new laws and to establish administrative
mechamisms in order to meet - obligations
imposed by the Convention. The following are
the principal areas not covered, or inadequately
covered, by existing national laws of many
member countnies:

(1) the criminalisation of the offence of
bribing foreign public  officials;
members of foreign public assemblies:
those involved in business activity in the
private sector; employees, those under
contract to and persons seconded to
public international or supranational
organisations or bodies of which the
state party 1s a member. members of
international parliamentary assemblies;
and judges and officials of international
courts.

(1) the criminalisation of
influence;

()  the scope of predicate offences for
money laundering;

(1v) the existence or scope of corporate
criminal liability;

(v) the existence or scope of accounting
offences:

(v1) the extent of jurisdiction of courts to
deal with offences by nationals
including those who work with or for or
are officials of international
organisations, courts or parliamentary
assemblies;

(vi)  the extension of laws relating to the

confiscation or forfeiture of the proceeds

of briberv:

the existence of specialist independent

persons or entities to combat corruption;

(1x) passage of "whistle-blowing legislation
and witness protection provisions; and

(x) the scope of limitations to bank secrecy
laws.

trading in

(vin1)

Proposed extension of the Council of Europe
Convention regime

34 The Council of Europe Criminal Law
Convention on Corruption is to be supplemented
by other conventions including an important
instrument on civil law. Ultimately 1t is
reasonable to assume that the CoE programme
of action against corruption will be supported by
a comprehensive regime of international
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mstruments designed to address all aspects of
corruption as it relates to govemance and to
commercial activity. It 1s also expected that the
GRECO will exercise functions in respect of
subsequent conventions.

Council

Limitations of the

Convention

of Europe

35. Commonwealth country participation in
any of the Council of Europe's proposed
conventions on corruption is dependent upon
agreement by all states parties to any relevant
convention and upon agreement by the Council
of Ministers of the Council of Europe. ~ Whilst
it is probable that some Commonwealth country
participation will be welcomed it 1s not by anv
means sure that all Commonwealth countries
will find themselves able to become states
parties to any of the proposed Conventions.

36. While participation in the CoE
corruption convention regime will undoubtedly
ensure that any Commonwealth country has a
comprehensive and internationally monitored
programme of action against corruption covering
criminal, civil and administrative issues and
other issues of concern to the Commonwealth
such as the establishment of codes of official
conduct, the question whether the greater
Commonwealth interest in fostering good
governance,  eliminating  corruption  and
improving economic management will be
furthered by the participation of some member
countries is a question which remains to be
answered.

37. Without knowing the cost of
participating in GRECO (which is mandatory for
participation in the criminal law convention and
may be mandatorv in respect of future
conventions) it is difficult to say whether many
Commonwealth countries would find it possible,
within resource constraints, to participate in the
European regime.

38. Amendments to the Convention may be
proposed by any state party and the Committee
of Ministers of the Council of Europe must
consult with non-member states parties before
adopting amendments.

The Inter-American Convention Against
Corruption 1996



39. The Inter-American Convention was
concluded m March 1996 and its expressed
purposes are to promote and strengthen the
development by states parties of mechamisms
needed to prevent, detect, punish and eradicate
corruption and to promote co-operation among
states to ensure the effectiveness of anti-
corruption measures. It covers the performance
of "public functions” which are widely defined
so as to include any temporary or permanent,
paid or honorary activity performed in the name
of the State or in the service of the State.

40. The substantive provisions of the Inter-
American Convention require states parties to
consider measures to maintain and strengthen:

(1) the introduction and enforcement of
standards of conduct designed to prevent
conflict of interest and to properly
conserve and use the resources entrusted
to government officials in  the
performance of their functions so as to

preserve public confidence in the
integrity of public servants and
government processes:

(11) public sector ethics;

(111) the registration of pecuniary interest of
persons performing public functions;

(iv) public procurement systems;

v) government revenue  collection and
control systems which deter corruption;

(vi) laws which denv favourable tax
treatment to those who violate anti-
corruption laws;

(vi)  reporting of corruption by public

servants and citizens;

oversight bodies to implement modern

anti-corruption strategies;

(1x) deterrents to briberv, including accurate
financial records;

(x) mechanisms to encourage the
participation of civil society in anti-
corruption efforts; and

(x1) the studv of further preventive measures
such as the relationship between
equitable compensation and probity in
public service.

(viii)

41 Substantively the Convention requires
states parties to establish as criminal offences
the direct or indirect solicitation or acceptance or
offering of anv article of monetarv value or
other benefit by any govemment official or
person (on his or her own behalf or for any other
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person) who performs a public function in
exchange for any act or omission In the
performance of a public function.

42. The fraudulent use or concealment of
property derived from corrupt activity is to be
criminalised as are inchoate offences related to
corruption and trading in influence.

43. Jurisdiction must be asserted over
offences committed within the ternitory of a state
part and may be asserted where the offence is
committed elsewhere by a national or habitual
resident. If extradition of an alleged offender is
refused jurisdiction must be assumed.

44. Briberv of foreign government officials
by a national, resident business or habitual
resident is to be criminalised in accordance with

the Constitutional and fundamental legal
principles of states parties.
45. States parties are also to criminalise

certain types of conduct not dealt with by other
multi-lateral conventions including:

(1) illicit enrichment which cannot
be reasonably explained:

(11) improper use of classified or
confidential information and

state property; and
(i) diversion of state property.

46. Extradition, mutual assistance and
proceeds of crime laws must support corruption
laws and bank secrecy laws must not wnhibit the
investigation or prosecution of corruption
offences.

Countries entitled to become states parties

47. All members of the Organization of
American States may become parties to the
Convention and the Convention is open for
accession by any other state.

48. The Commonwealth countries eligible
as members of the OAS are Canada, Antigua
and Barbuda, The Bahamas, Barbados, Belize,
Dominica, Grenada, Guyana, Jamaica, St Lucia,
St Kitts and Nevis, St Vincent and the
Grenadines and Trinidad and Tobago.

Costs of membership of the OAS Convention



49. Unlike the OECD and Council of
Europe Conventions, the QAS Convention does
not have a body which monitors its
implementation and accordingly thére are no
costs involved other than those incurred in the
development, passage and implementation of
legislation to give effect to the Convention.

Legislative initiatives required by the OAS
Convention

30. The following are the principal areas in
which Commonwealth countries would need to
enact additional or amending legislation to
implement the mandatory provisions of the
Convention:

(1) criminalisation of the fraudulent use or
concealment of property derived from
corrupt activity;

(1) criminalisation of trading in influence;

(1) power to prosecute in lieu of extraditing;

(iv) criminalisation of bribery of foreign
government officials;

v) criminalisation of improper use of
classified or confidential information
and state property and diversion of state
property.

(v1) ciminalisation of illicit enrichment
which cannot be reasonably explained:;
and

(vit)  amendment or enactment of extradition,
mutual assistance and proceeds of crime
and bank secrecy laws.

351 Non-mandatorv  provisions of the
Convention which should be the subject of
action by states parties if the full spint of the
Convention is to be achieved relate, inter alia,
to:

(1) standards of conduct designed to prevent
conflict of interest and to properly
conserve and use the resources entrusted
to govemment officials and the
introduction of registers of pecuniary
interests by relevant officials:

(1) public procurement and government
revenue collection and control systems
whuch deter corruption;

(1) the creation or enhancement of oversight
bodies to implement modern anti-
corruption strategies:
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(iv) mechanisms to encourage the
participation of civil society in anti-
corruption efforts; and

v) the study of further preventive measures
such ass the relationship between
equitable compensation and probity in
public service. '

Limitations of the OAS Convention

52. The OAS Convention addresses many,
if not most, of the issues of concem to
Commonwealth countries and if it has any
limitations these may be that in certain areas it
imposes no obligations but rather exhorts states
parties to consider action in areas such as public
procurement which are of particular concern to
the Commonwealth in its work on economic
management. Certainly its reference to public
education and participation in anti-corruption
strategies and its consideration of the
relationship between remuneration and probity
reflect issues discussed in Commonwealth fora.

33. Although any state party may propose
draft additional protocols to the Convention
these are only considered at meetings of the
General Assembly of the OAS.

Possible Development of a Commonwealth
Instrument on Corruption

Legal foundations of the Commonwealth

34. The Commonwealth, unlike the other
organisations whose instruments have been
considered, is not formed by treaty and no
Commonwealth concern has yet been the subject
of any agreement enforceable at international
law. The Commonwealth's reliance on
consensus to achieve agreement on issues of
common concern is a fundamental precept of the
organisation. Its reliance on the Secretary-
General's Good Offices Role to resolve
problems is one of the organisation's strengths.
One of the issues which arises for consideration,
therefore, is whether the development of a
formal Commonwealth mechanism  or
instrument to combat corruption is consistent
with the fundamental nature of the
Commonwealth as an organisation.

Commonwealth co-operation



35. Notwithstanding that the
Commonwealth has no agreements enforceable
at international law - that is no treaties or
conventions, Commonwealth Law Ministers
have, for thirty-two vears, relied on "schemes"”
to facihitate co-operation between member
countries. The first scheme developed in 1966
related to extradition. Subsequent schemes
agreed in 1986 and 1993 deal with mutual
assistance in cnminal matters, the transfer of
convicted offenders and the protection of
material cultural heritage. These schemes
contemplate the enactment of laws 1 all
member countries which permit the granting of
assistance to other members n the subject areas.
In the area of extradition, the Scheme has
enjoved significant success with the vast
majority of member countries governing their
extradition relations under the London Scheme
on the Rendition of Fugitive Offenders. The
other Schemes are being progressively
implemented by member countries.

56. While having no enforceable effect at
international law, the Schemes evidence the
willingness and ability of the vast majonty of
Commonwealth members to assume, between
themselves. moral obligations which thev are
prepared to treat as binding and as an essential
concomitant of their membership of the
Commonwealth.

37. The Commonwealth is a fully fledged
intergovernmental  orgamisation. It  enjoys
recognition by all other intergovernmental
organisations and has. or may exercise, observer
nghts at many of them. Its standing in the
international community is such that  the
Commonwealth Schemes are recognised as
effective contnibutions to, and often as leading
global practice 1n the areas they cover. The
Commonwealth Schemes on extradition and
mutual assistance in criminal matters have
strongly influenced instruments developed by
the Umted Nations in these areas. There is,
therefore. everv reason to believe that a
Commonwealth  instrument evidencing the
organisation’s commitment to good governance
and the elimination of corruption would be
accorded status no less than any other developed
under the auspices of an intergovernmental
organisation.

38, One particular feature of the Schemes is
that they have been devised primarily to address

issues relating to international co-operation and
have not, other than in this context, addressed
issues of internal governance of member
countries. The question therefore arises whether
a Scheme, in the sense that that word is
understood in the Commonwealth famly, would
or could be an appropriate means of evidencing
agreed Commonwealth principles relating to the
elimination of corruption.

A possible Commonwealth convention or
treaty

59. If the Commonwealth wishes to
evidence "zero tolerance” towards corruption
and corrupt regimes, the existence of an
internationally binding legal instrument between
its members is one very clear way of
entrenching zero tolerance of corruption as a
Commonwealth fundamental value. Such a
convention could cover those areas of particular
concern to the Commonwealth and, if thought
desirable, combine mandatory and discretionary
action in the one instrument. In determining the
appropriate range of subjects to be covered 1t
could draw on existing international instruments
where these cover the subject in a way relevant
and acceptable to Commonwealth conditions
and could cover other areas where
Commonwealth consensus exists or is likely to
be able to be achieved.

60. A Commonwealth instrument could
govern the way any disputes between parties are
resolved. It could, for example and if considered
desirable, ensure that no two Commonwealth
countries could resort to a non-Commonwealth

forum to resolve intemal Commonwealth
disputes.
61. Commonwealth control of an

international instrument ensures that it is the
Commonwealth which decides if, and when,
such an instrument should be revised and
therefore it is the Commonwealth which would
determine whether or not to impose additional
obligations on states parties.

A possible non-binding Commonwealth
instrument

62. Given the status accorded to
Commonwealth Schemes among the
international community, member countnies
could choose to evidence their individual and



collective commitment to combating corruption
by an instrument of less than treaty status. They
could do so in one of two ways:

(a) by concluding an instrument of less than
treaty status which covers all the issues
and which contemplates the enactment
of national laws to give effect to the
commitments outlined in the instrument;
or

by issuing a declaration or adopting a
statement of principles, as was done in
Singapore in 1971 and in Harare in
1991.

(b

63. An instrument of less than treaty status
(bearing some small resembiance to the existing
Commonwealth Schemes but of far wider
application and impacting on domestic
governance) may only be possible to conclude in
the same way as would a treaty, or indeed the
Schemes themselves, by being the subject of
negotiation at senior official level before
adoption by Ministers. An instrument of this
nature would be in accord with Commonwealth
practice. It would reflect those issues upon
which consensus was reached and would contain
no provisions relating to signature. ratification or
denunciation.

64. A Commonwealth Declaration could
assume whatever importance was considered
appropriate by Heads of Government. Its
provisions could be made on a par with
declarations of other Commonwealth
fundamental principles and observance of the
terms of the Declaration could, conceivably, be
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the subject of pan-Commonwealth concemn.
Obviously, equally, a statement of principles or
declaration could be accorded a status less than
that accorded to the Harare Principles. A
decision on such an issue is one solely for the
sovereign states which are members of the
Commonwealth.
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DRAFT

Promoting Good Governance and Combating Corruption: Framework for
Commonwealth Principles

Preamble

1. Good governance is not a luxury; it
is a basic requirement for development.
Corruption, which undermines development,
is generally an outcome and a symptom of
poor governance. It has reached global
proportions and needs to be attacked directly
and explicitly.

2. Corruption is always a two-way
transaction with a supply/briber/active side
and a demand/bribee/passive side. It occurs
in poor, emerging, and developed nations,
regardless of the level of social and
economic development and in countries with
varying forms of government ranging from
dictatorships to established democracies.

3. Corruption, which 1s multi-
dimensional, generally occurs at the nexus
between the public and private sectors, with
actors in the private sector interacting with
politicians and with other elected officials or
with civil servants and other non-elected
officials in the public sector. Some aspects of
corruption such as fraud and the
misappropriation of assets or funds can occur
entirely within the private or public sectors.
In addition, with increasing privatisation of
public utilities and services, the distinction
between the public and private sectors is
becoming less relevant in some areas.

4. Corruption is generally defined as
the abuse of public office for private gain.
As the scope of corruption has widened, this
definition has been enlarged to cover the
abuse of all offices of trust for private gain.
There are many types and levels of
corruption including "grand corruption”,
which involves huge sums paid by major
businesses to high-level politicians and/or
government officials; widespread systemic
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corruption which may take the form of
substantial bribes to public officials to
obtain, for example, licences/permits or to
by-pass regulations; and petty corruption
which involves modest but recurring
payments to avoid delays, jump queues or to
obtain goods in controlled markets. All
forms of corruption entail high economic and
social costs: transaction costs are increased;
public revenues are reduced; resource
allocation is distorted; investment and
economic growth is retarded; and the rule of
law is weakened.

5. The Commonwealth is firmly
committed to combating all forms of
corruption. Its overarching objective is to
promote, both among its members and
globally, "zero tolerance" of all types of
corruption. This principle must permeate
national political cultures, governance, legal
systems and  administration. = Where
corruption is ingrained and pervasive, its
eradication may require a sustained effort
over a protracted period of time. However,
the principle of “zero tolerance” should be
adopted from the outset, demonstrating a
serious political commitment to pursue the
fight against corruption. The
Commonwealth remains firm in its
determination that its high standards and
goals should not be lowered. Creating an
environment which is corruption-free will
require vigorous actions at the national and
international levels, and within the
Commonwealth itself.

NATIONAL ACTIONS

6. National programmes and strategies
to improve governance and combat
corruption require strong political will at the
highest levels of government if they are to



succeed. Anti-corruption  programmes
cannot be externally imposed: they must be
internally driven. Domestic ownership is
critical. National programmes should be
based on the specific issues and
circumstances in each country; they need to
be comprehensive in engendering
transparency and accountability in all
sectors, and in covering all the active and
passive actors involved in corruption. To be
effective, such programmes should be
implemented in a timely manner and
generally include principles from the four
inter-related platforms described below.
Many countries may already have in place
strategies which include some of the
elements listed below.

A. Economic and Fiscal Policies

7. Opportunities for seeking economic
rents are a major cause of corruption. Policy
reforms that can help to reduce such rents as
well as other incentives which generate
corrupt practices. include:

. liberalising trade regimes. Quantitative
restrictions and import/export licences
are important sources of corruption.
So are high tariffs which, by
protecting domestic industries from
international competition, create
artificial monopolies which become a
source of illicit payments to maintain
their positions. Eliminating such trade
restrictions can significantly reduce
corruption;

. reducing foreign exchange controls
and increasing transparency in foreign
exchange allocation processes;

. eliminating price controls which, by
lowering the price of goods below
their market values, create artificial
scarcities and parallel markets. Poorly
targeted subsidies have similar effects;

. simplifying regulations in order to

reduce the scope for bureaucratic
discretion;
. increasing  transparency in  the

allocation of land-use permits and in
the zoning of land:

. reducing excessive levels of taxation
where they provide incentives for tax
fraud and for bribing tax authorities,
and preventing the misuse of tax

incentives and other special tax
privileges in tax enforcement;
] ensuring that fiscal and tax rules do not

permit bribes or other illicit payments
to be treated as deductible expenses for
tax purposes.

B. Public Sector Management

8. Improving the management of the
public sector should be an essential element
of any national programme to enhance
governance and reduce corruption. The main
areas to be covered are:

The Civil Service

9. A merit-based, professional and non-
partisan civil service which is appropriately
sized and well-motivated is of critical
importance. Over-sized public administration
systems, with bloated and poorly paid
bureaucracies, engender corruption. There
should be a clear demarcation of functions
between the public and private sectors,
separating core government activities from
those that might be privatised or out-sourced
on the grounds of efficiency or resource
availability. Down-sizing alone is not enough
but should be complemented with ment-
based recruitment and promotion, and career
growth policies. Civil servants need to be
adequately paid if they are to maintain the
probity, professionalism and integrity that
should be required of the public service; they
should also be free from political
interference. The rule of law should apply to
the civil service.  Codes of acceptable
conduct for those holding public office and
for civil servants, covering, inter alia.
standards of integrity, potential conflicts of
interest, acceptance of gifts, misuse of
information for personal gain, and disclosure
of assets and financial interests, with
appropriate sanctions for breaches, should be
well publicised and enforced vigorously.
There should also be incentives to retain the
better performers within the civil service.



Financial Management

10. Sound public sector financial
management systems are essential tools of
good governance, which enable governments
to set macroeconomic targets, to allocate
resources and to implement programmes and
projects efficiently. Processes for budget
preparation, execution and monitoring need
to be open and transparent. Clear procedures
and criteria should be used for developing
public investment programmes and projects,
including those by public enterprises, and for
allocating recurrent expenditure budgets. C.
There should be satisfactory accounting,
financial reporting and auditing systems
covering all public programmes and
investments. Public accounts should be
subject to scrutiny by appropriate bodies
such as parliamentary committees and
Auditors-General. Timely compliance with
auditing requirements is important to ensure
the legitimacy of public expenditures. Where
audits indicate deficiencies or are themselves
unsatisfactory, prompt remedial action
should be taken. Auditors-General, or other
supreme auditing authorities, should be
sufficiently independent to allow open
criticism of government. Countries should be
encouraged to adopt Codes of Fiscal
Transparency based on the 1998 IMF
model.13

Public Procurement

11. Transparency in government
procurement practices is not an established
norm in many countries. Corruption is
widespread, both in the award of contracts
and during their implementation.
Governments should be encouraged to
review their procurement practices and to
develop comprehensive guidelines of their
own, with transparent processes to cover
contracts for goods, civil works and
services, and criteria for using all types of
procedures ranging from prudent shopping to

B The Code of Good practices on Fiscal
Transparency - Declaration of Principles”, was
adopted by the Interim Committee of the IMF’s Board
of Governors in April 1998.
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national and international competitive
bidding. Countries should adopt standard
bidding documents, establish processes for
public bid opening, set objective criteria for
bid evaluation, and provide a system for
review of awards, to increase efficiency and
economy in public procurement. Collecting
and disseminating data on  public
procurement prices of goods and services of
similar specifications, which are procured by
different agencies regularly in large
quantities, can have substantial and prompt
effects in reducing corruption.

The Judiciary and the Legal System

12. Economies need institutional
arrangements to resolve disputes between
citizens, firms and governments; to clarify
ambiguities in laws and regulations; and to
enforce compliance. The rule of law in a
country is of vital importance for economic,
social and political development. Inherent in
the concept of the rule of law are the notions
of impartiality, fairness and equality.
Strengthening the rule of law will generally
require:

. entrenching an independent
judiciary - A competent, impartial,
efficient and reliable judiciary is of
paramount importance. This requires
objective criteria for the selection
and removal of judges, adequate
remuneration, security of tenure, and
independence from the executive and
legislative branches of government.
The judiciary should be empowered
to manage its operational budget
provided by the state;

. compliance - Vigorous application
and enforcement of existing laws and
prosecution of offenders is essential
if the rule of law is to be respected.
Investigative, policing, and
prosecutorial services, which remain
weak in many countries need to be
enhanced to ensure compliance with
the law. Independent anti-corruption
agencies such as ombudsman
offices, inspectors-general, and anti-



corruption commissions can be
effective if they are genuinely free
from ©being influenced by the
executive branch of government and
where there is a strong judiciary in
place;

criminal law - As the nature and
prevalence of corruption has grown,
laws against corruption may need to
be strengthened to provide a
meaningful deterrent, and
complemented in several ways:

@) both active and passive
corruption should be made
criminal offences,

comprehensively  covering
government officials, civil
servants, political parties and
their officials, firms and
individuals in the private
sector, and members of the
judicial system;

(i)  criminal law should provide
for the seizure and forfeiture
of the proceeds of corruption;

(iii) there  should be legal
provisions to protect
witnesses and whistle-blowers
in cases involving corruption;

(iv) illicit enrichment: significant
increases in the assets of a
government official or civil
servant which cannot be
reasonably  explained in
relation to lawful sources of
income should be made a
criminal offence;

) trading in influence should
be a criminal offence.

civil, administrative and regulatory
laws - These can contribute to the
battle against corruption and ease
over-burdened court systems, by
dispensing appropriate sanctions for
less serious forms of corruption.

Relatively minor offences can be
dealt with effectively through
disciplinary bodies such as public
service commissions. Regulations
requiring declarations of assets and
financial interests by elected officials
and senior civil servants, which
might give rise to potential conflicts
of interest, can enhance the integrity
of public service and reduce the
opportunities for corruption. Strict
regulations on the funding of
political parties and their officials are
required to tackle a major source of
corruption: there should be clear
limits on contributions from
individuals, and private firms and
corporations. Foreign contributions
should be banned. Lists of larger
contributors and political party
accounts should be published
regularly.

D. The Role of Civil Society

13. Civil society, with an adequate
institutional framework, can make a major
contribution to improving governance and
combating corruption. Beyond periodic
electoral processes, states that can regularly
consult, collaborate with, and listen to their
citizens are better able to develop national
ownership of policies and the political will
required to pursue government programmes
effectively. Important elements which enable
civil society to play its role include:

. freedom of association: Citizens
should enjoy the right to establish
organisations around particular

interests (e.g. professional and
business associations, labour unions)
to pursue broad or narrow social,
economic or political objectives. Such
associations, in following their
interests, often act also as critical
watchdogs of the integrity of public
service and government. At the local
level, grassroots community
organisations, co-operatives and local
NGOs help the poor and marginalised
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to get their voices heard in the
corridors of power;
. freedom of the press and media:

Transparency in any society requires
information to be available freely in
the public domain. A free press is
essential in this process, and is critical
to the success of anti-corruption
strategies. Freedom of the press and
media calls for unrestricted access to
information, the absence of
government controls, harassment, or
censorship (except where national
security issues are involved), the
liberty to express views, and
sufficient financial independence to
resist control of editorial policy and
news coverage. Civil society should
promote genuine competition in the
media market-place to ensure diversity
of ownership, so that alternative
outlets can provide a broad range of
views on public policy issues.
Whereas the media must respect libel
laws. the courts should take heed in
deciding on the magnitude of libel
penalties so that they do not threaten
the viability of the free press and
media organs;

. civil society can help ensure that
access to foreign publications and
broadcasts is unrestricted. Advances in
information technology also provide
civil society with new sources of
information and channels of
communications, which should remain
open;

. the development by civil society of
independent public policy research
institutes and think-tanks can provide
increased domestic capacity to analyse
deficiencies in the system of
governance. Such bodies can help to
study the particular types of corruption
in a country. and identify country-
specific remedial options.

INTERNATIONAL ACTIONS

14. With the increasing globalisation of
corruption, several international agencies
including the UN General Assembly, the
OECD, the IMF, the World Bank, the OAS,
the European Union, the Council of Europe
and the International Chamber of Commerce,
have mounted initiatives to improve
governance and combat corruption. These
include conventions to limit corruption in
transnational business, and stronger anti-
corruption programmes by international
financial institutions and aid agencies. These
efforts are important and have the potential
to lead to significant results. There are
however gaps in their coverage, and
continuing weaknesses in  policies and
practices, which need to be addressed. In
addition there are some special areas that
require further international action.

A. Conventions on Corruption__
15. There are three such conventions.
The Inter-American Convention Against

Corruption, a regional OAS initiative, covers
active and passive corruption as well as illicit
enrichment. It was prepared and adopted
jointly by the developing and developed
countries in the OAS. The second, the
OECD Convention on Combating Bribery of
Foreign Public Officials, is limited to active
bribery of foreign public officials. As OECD
nations are a major source of corrupt
payments in international business
transactions, this Convention, when fully
effective, could reduce transnational
corruption significantly. It is in force in 12
of 34 countries that have signed it. The
OECD is undertaking further work in areas
not covered adequately by the Convention
such as acts of bribery in relation to foreign
political parties, the laundering of bribes.
and the roles of subsidiaries and off-shore
centres in banking. The third, the Council of
Europe’s Criminal Law Convention on
Corruption, was opened for signature on 27
January 1999. It is very comprehensive,
covering active and passive bribery of
domestic and foreign public and private
sector officials, as well as judges and
members of public assemblies.
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. Except for the OAS effort, these
initiatives have largely been promoted
by the major developed countries and
do not correspond fully to the needs of
developing countries.

. It remains unclear as to what
instruments will be used to adopt the
results of the further work underway
in the OECD.

o The  battle against cross-border
corruption should be joined genuinely
by all nations, both developed and
developing, from all parts of the
world. This calls for a global compact
against corruption.

B. Programmes of  International
Financial Institutions and Aid Agencies

16. The IMF, the World Bank, the
regional development banks and bilateral aid
agencies have for many years been aiding
countries in improving governance through
policy advice, technical assistance,
institutional reform and capacity building. As
corruption has become increasingly a part of
the debate on aid effectiveness, aid agencies
have taken on stronger anti-corruption
programmes. The World Bank has adopted
new fraud and corruption procurement
guidelines, and improved disbursement and
financial auditing procedures. The IMF is
taking a more pro-active stance and has
adopted guidelines for promoting good
governance'*. Both the Bretton Woods
institutions are beginning to take corruption
explicitly into account in defining their
country financial assistance programmes.
Several bilateral donors are designing
programmes to assist nations in their anti-
corruption efforts. Areas in development
assistance that need added scrutiny and
further action include greater transparency
and accountability, conditionality,
procurement. and bilateral aid practices.

() Transparency and accountability

B “The Role of the IMF in Governance Issues:
Guidance Note”, was approved by the IMF Executive

Board in July 1998.

(i1)
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International financial institutions need
to be more transparent in their
operations, objectives and decision-
making processes. There has been
greater openness in the past few years
and the recent discussions on a new
international financial architecture may
lead to further progress. To increase
national ownership and  public
participation in reform programmes,
key documents such as Policy
Framework  Papers, Letters of
Development Policy and Letters of
Intent should be more systematically
released by borrowing countries and
widely disseminated via the Bretton
Woods institutions, unless there are
valid reasons for non-disclosure.

There should be a more open
acknowledgment by donors and
international financial institutions of
their share in the responsibility for the
outcomes of the programmes they help
design and for the policy advice they
give. Flawed designs and poor policy
advice should be remedied through the
provision of additional assistance.

The staff of lending agencies should
be subjected to greater scrutiny and
internal accountability.

Conditionality

Measures to improve governance and
reduce  corruption should be
domestically owned and rarely be
imposed externally as conditions of
financial assistance. In exceptional
cases where such conditionality is
introduced by international financial
institutions, this should be consistent
with their mandates.

In designing such conditionality the
IMF and the World Bank should
define realistic time-schedules,
taking into account a country's
capacity to implement reforms.



(i)

"Floating Tranches", which have
been adopted recently in several
World Bank structural adjustment
loans, should be used more widely to
enable governments to sequence
reform measures in the light of local
circumstances without holding up
entire programmes.

To promote local ownership of
reforms, foreign donors should agree
with governments on the objectives
to be achieved, identify alternative
paths for meeting these ends, but
leave the route to be selected to the
government concerned.

The IMF should be even-handed by
raising governance and corruption
issues in developed countries when
exercising its surveillance function,
as it does in developing countries
when it is financing programmes.

Procurement

The anti-fraud and corruption
provisions of the World Bank's 1996
guidelines on procurement provide
strong sanctions against borrowing
countries and firms that engage in
corrupt practices. These include
rejection of contract awards or
cancellation of loan funds, and
making firms judged to have
engaged in fraudulent or corrupt
practices ineligible for future Bank-
financed projects. It also requires
bidders to disclose commissions
made to agents.

Several  multilateral development
banks (MDBs) have adopted the
World Bank’s new guidelines, as
recommended by the ministers of
finance of the Group of Seven, and
others are in the process of doing so.
The MDBs have also recently agreed
to share information on disbarred
firms. but are not likely to agree on
a common list, as regional
subsidiaries of multinational

@iv)
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corporations  often  have very
different codes and  business
practices.

Practices of Bilateral Aid Agencies

Bilateral aid agencies should be
encouraged to adopt the World Bank
provisions on fraud and corruption in
their procurement guidelines and to
utilise similar standard bidding
documents.

Since the tying of aid to procurement
from a donor country reduces the
scope for competitive bidding and
increases the incentives for corrupt
practices, tied aid should be reduced.

Supplier credits should be carefully
monitored as they often involve
projects with little equity by the
promoters, which increases the scope
for corrupt payments.

As part of the negotiations on the
OECD Convention, a separate
resolution was passed in 1996 calling
on member countries which do not
disallow the tax deductibility of
bribes to foreign public officials to
re-examine their tax laws with a
view to denying this deductibility.
All donor countries that have not
already done so should amend their
tax laws accordingly.

Special Areas requiring Further

Monitoring of Corruption

Transparency International, a
relatively small Berlin-based NGO
established in 1993, has over a short
period of time done remarkably well
in helping to raise awareness of
corruption globally. It has since 1995
produced a widely publicised index
of corruption, based on surveys of
perceptions of international
businessmen, which ranks countries



on their level
corruption.

of governmental

. Transparency International's work in
monitoring corruption is to be
welcomed. It's Index, however, does
not provide a reliable and

comprehensive guide to relative
country performance. The most
recent index has significantly

increased the country coverage to 85
countries, but its analytical and
statistical methodology needs to be

improved.
. Transparency International is
planning to produce an Active

Bribery Index, which would assess
countries on the basis of the
propensity of their firms to pay
bribes. This may be a useful
additional indicator, but the issue is
more one of the practices of
individual firms rather than their
nationality. There remains a need to
provide exposure of multinational
corporations and their subsidiaries
that have been known to engage in
corrupt practices.

@ii) The Arms Trade

17. It is difficult to determine how the
arms trade is financed, e.g. through military
aid. debt creation, compensatory trade

offsets. or cash transactions. Surrounded by
secrecy, the international arms trade is a
major source of corruption. There should be
much more transparency in the trade. This
could be achieved through:

. stronger support for the UN arms
register; and

. a new international code of conduct
for the arms trade, requiring full
disclosure by all the parties involved.

(iii) Money Laundering

18. There should be global acceptance of
the principle that national laws must punish

the laundering of the proceeds of corruption.
The main international body engaged in
ongoing efforts to deal with this problem is
the Financial Action Task Force set up in
1989 by the OECD and other rich nations,
which has proposed detailed measures of
control. However, as emerging economies
and small off-shore havens have become
increasingly involved, the problem has
become more widespread and goes beyond
the financial institutions in the developed
world. The formation of regional groups,
such as the Caribbean Financial Action Task
Force, should be encouraged in order to
strengthen anti-money laundering measures.

° Additional international efforts are
required to pursue illicit funds to
numerous off-shore financial centres,
which make corruption less risky
since the proceeds cam be hidden
overseas. Stronger mechanisms are
required to enable the expeditious
repatriation of the proceeds of

corruption.
COMMONWEALTH ACTIONS
19. All Commonwealth countries should

develop their own national strategies to
promote good governance and eliminate
corruption. These strategies should identify
clear objectives with realistic time-tables for
their attainment and should be supported by
effective and credible implementation and
monitoring mechanisms. The
Commonwealth should render technical
assistance to countries that request help in
developing their national strategies. There
are also a number of other specific actions
that the Commonwealth can take to improve
governance and combat corruption.

. The Commonwealth, which includes
developing and developed countries
from all parts of the world, is well
placed to promote a genuinely global
compact on corruption, which should
be umniversal and fully cover all
aspects of this growing and complex
cancer.



The Commonwealth should also
develop an appropriate instrument,
to be adopted unanimously by its
membership, to fight corruption
vigorously with the objective of
ensuring that zero tolerance of
corruption becomes a fundamental
value of the association.

The Commonwealth should
encourage the international
community to continue with the
initiatives underway to combat all
aspects of corruption, including
urging countries to become parties to
all anti-corruption conventions that
are appropriate to their needs and
circumstances.

International agencies should be
pressed by the Commonwealth to
focus  attention on  reducing
corruption in the international arms
trade.

The Commonwealth should actively
work with  other international
agencies to develop effective
standards to ensure that all off-shore
financial centres in all parts of the
world are not used to launder the
proceeds of corrupt practices.

The Commonwealth should finalise
and adopt its draft Code of Conduct
on Integrity in Public Office.

The Commonwealth Code for Good
Corporate Governance should be
finalised and disseminated widely.

Given the economic, social, and
political  benefits involved, the
Commonwealth should provide its
Secretariat with additional resources
to enable it to:

- help member countries,
when requested. to design
their own governance and
anti-corruption strategies;
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compile and disseminate
information on emerging
good practice in combating
corruption and improving
governance; and

establish, in consultation
with  other  international
agencies, an impartial and
independent mechanism to
prepare independent periodic
reports on trends and
performance in relation to
governance and corruption.
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