
COMMONWEALTH COUR T CASE S I N WHICH TH E OFFIC E O F OMBUDSMA N 
WAS DIRECTL Y INVOLVE D 

(Citations a r e provide d wher e available . Copie s o f the unreporte d decision s ar e 
available fro m th e Internationa l Ombudsma n Institute. ) 

AUSTRALIA 

Commonwealth 

Re referenc e unde r Sectio n 1 1 o f th e Ombudsma n Ac t 197 6 fo r a n advisory opinion : E x part e 
Director-General o f Socia l Service s 
(1979) 2 ALD 8 6 (Cwth . A.A.T.) 1 1 page s 

OMBUDSMAN AC T 197 6 S . Cwth. no . 181, s. 1 1 -  REFERENCE T O TH E COUR T O F TRIBUNA L -
OMBUDSMAN -  JURISDICTIO N 

(Background) Sectio n 1 1 o f th e Ombudsman Ac t 197 6 confer s upo n th e Ombudsma n th e powe r t o 
recommend t o the principa l office r o f a n organizatio n concerne d i n a n investigation , tha t 
a specifie d questio n relatin g t o a n actio n unde r investigatio n b e referre d t o th e 
Administrative Appeal s Tribuna l fo r a n advisor y opinion . Th e powe r arise s onl y wher e th e 
Ombudsman investigate s a  complaint whic h concern s th e takin g o f actio n i n pursuanc e o f a 
discretionary powe r conferre d b y a n enactment . Thi s cas e i s regardin g a  complaint abou t 
the refusa l o f th e Director-General o f th e Department o f Socia l Securit y t o approv e 
unemployment benefits , I n issu e wa s th e legalit y o f th e manner o f exercisin g th e powe r 
of review . Brennan , J., Presiden t o f th e Tribunal gav e th e decision . 

(Comments r e Section 11 ) - The Tribuna l require s th e facts , and th e principl e (legal , 
administrative o r otherwise ) an d acces s t o the expertis e neede d t o for m a  definitiv e 
opinion o n the referre d question . -  The exercis e o f it s advisor y jurisdictio n shoul d b e 
likely t o produc e a  useful practica l result . - There shoul d b e an area  o f controvers y o r 
uncertainty an d th e argument s befor e th e Tribuna l shoul d presen t possibl e solutions . -
The Ombudsman's investigatio n shoul d b e o n a  matter o f importance . Th e opinio n shoul d 
allow completion o f the investigatio n o n a  settled foundation . -  I f the referre d questio n 
is principall y on e o f la w i t shoul d b e befor e a  court o f law . Th e Tribuna l expresse d it s 
doubt tha t a  determination o f eligibilit y fo r a  socia l securit y paymen t wa s i n fac t a n 
exercise o f discretio n withi n th e meaning o f sectio n 11 . However , the Tribunal wa s o f 
the opinio n tha t th e purporte d revie w b y the individua l o n the staf f o f th e 
Director-General o f Socia l Securit y wa s a n invali d exercis e o f delegate d power s an d 
further state d tha t ther e wa s n o justification a s a  matter o f genera l administrativ e 
policy fo r a  decision-maker no t t o revea l hi s identity . 

AUSTRALIA 

New Sout h Wale s 

Boyd v . The Ombudsman an d Anothe r 
[1981] 2  N.S.W.LR (N.S.W . S.C . A.L.D. ) 7  pages (presentl y bein g appeale d t o th e Cour t o f 
Appeal). 
OMBUDSMAN -  POWER T O REINVESTIGAT E -  OMBUDSMAN -  JURISDICTION -  POLICE REGULATIO N 
(ALLEGATIONS O F MISCONDUCT ) ACT, 197 8 

A complainan t allege d tha t a  police ca r ha d turned int o a  street agains t a  no-turn light . 
Another ca r travelling alon g th e stree t turne d into , had ha d t o avoi d a  collision. Th e 
car's drive r wa s charge d wit h goin g throug h a  re d light . Th e provision s o f th e Po l ice 
Regulation (Allegation s o f Misconduct ) Act , 1978, were complie d wit h an d a  copy o f th e 
complaint wa s forwarde d t o the Ombudsman. Th e Commissioner o f Police late r reporte d hi s 
findings fro m hi s investigatio n t o th e Ombudsman. Th e Ombudsma n the n wrot e t o th e 
complainant advisin g hi m that th e complain t ha d no t bee n sustained . Th e complainan t 
contacted th e Ombudsman' s offic e bringin g forwar d additiona l information . Th e Ombudsma n 
advised th e Polic e Commissione r tha t a  further investigatio n shoul d b e completed . Th e 
police office r commence d thi s proceedin g fo r a  declaration tha t th e Ombudsman ha d n o 
power t o requir e o r reques t th e Commissioner o f Police t o furthe r investigat e becaus e a 
determination ha d alread y bee n made . Rogers , J. hel d tha t th e actio n b e dismissed. A t 
page 1 1 o f the judgment , he states : "Th e Court shoul d b e slo w to constru e th e Ac t 
[Police Regulatio n (Allegation s o f Misconduct ) Act , 1978] in suc h a  way tha t th e power s 
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of investigatio n ar e circumscribed . Ther e may b e a multitude o f reason s fo r wantin g a n 
investigation t o re-ope n afte r a  repor t i s made unde r Sectio n 27 . Th e deficienc y i n an 
investigation ma y no t a t onc e b e apparent. .  . . There i s n o res judicata o r issu e 
estoppel o f any kin d create d b y the decisio n o f the Ombudsman." I n the Court's opinion , 
the interpretatio n o f the Act b y the Ombudsman wa s th e onl y prope r on e sinc e i t provide d 
the eviden t purpos e and requiremen t o f the Legislation . 

AUSTRALIA 

Victoria 

Booth v . Dillon (No . 1 ), 1975 
(1976) V.R . 29 1 (Vict . S.C.) 7  page s 

OMBUDSMAN -  JURISDICTION -  OMBUDSMAN AC T 1973 , S. Vic. no. 8414, ss. 2, 13, 14, 23, 27 
- ADMINISTRATIVE ACTIO N -  PRISONER'S COMPLAINT S 

The Ombudsman receive d a  complaint fro m a  prisoner i n Pentridge o f an assaul t o n the 
prisoner b y a  prison office r i n the presenc e o f senio r priso n officials . Pursuan t t o s . 
17 of the Ombudsman Ac t 1973 , the Ombudsman gav e written notic e to the applicant , the 
Director-General o f the Department o f Social Welfar e o f hi s intentio n t o conduc t a n 
investigation. B y virtu e o f s . 13 o f th e Act th e Ombudsman i s empowered t o "investigat e 
any administrativ e actio n i n any Governmen t Department" . Sectio n 2  define s 
"administrative action " as "an y actio n relatin g t o a  matter o f administration". B y a 
special cas e state d t o the Suprem e Court , the applican t sough t t o determin e whethe r th e 
Ombudsman ha d jurisdictio n t o conduct th e investigatio n i n question. Held : th e complain t 
related t o a  matter o f administration a s i t was no t a  complaint merel y o f assaul t bu t o f 
facts concernin g th e enforcemen t o f disciplin e governin g bot h prisoner s an d staf f an d th e 
proper hearin g o f complaint s i n the prison . Accordingly , the Ombudsman ha d jurisdictio n 
to investigat e th e complaint . 

AUSTRALIA 

Victoria 

Booth v . Dillon (No . 2 ), 1976 
(1976) V.R . 43 4 (Vict . S.C.) 7  page s 

OMBUDSMAN -  JURISDICTION -  OMBUDSMAN AC T 1973 , S. Vic. no . 8414, ss. 2, 13, 14, 
- DEPARTMENT O F SOCIA L WELFAR E -  PRISONER'S COMPLAINT S 

Pursuant t o s . 2 7 of the Ombudsman Ac t 197 3 the Director-General o f the Department o f 
Social Welfar e state d tw o case s t o obtai n determinatio n o f whethe r the Ombudsman ha d 
jurisdiction t o conduct certai n investigations . Held : a  matter to b e investigate d b y 
the Ombudsman mus t relat e to administrativ e actio n no t policy , it i s limited t o a 
specific decisio n o r act, or the specifi c failur e t o decid e o r act, by a governmen t 
department o r publi c statutor y body . Th e first cas e concerne d statement s allegedl y mad e 
to the pres s b y a  senio r priso n officer , relating t o a  prisoner servin g a  life sentenc e 
and endeavourin g t o obtai n releas e o n parole . An y suc h statement s wer e no t mad e with th e 
authority o f the Director-General o f the Department an d th e making o f suc h statement s 
would hav e constitute d a  breach o f the Constitutio n Ac t Amendmen t Ac t 195 8 an d probabl y 
also o f the Public Servic e (Governor-in-Council ) Regulations . An y suc h unauthorize d 
statements wer e no t made i n the cours e o f or for the purpose s o f the priso n officer' s 
employment an d therefor e wer e no t withi n th e definitio n o f "administrativ e action " i n s. 
2 o f the Ombudsman Act , and coul d no t for m the subjec t o f a  "complaint " whic h th e 
Ombudsman ha d jurisdictio n t o investigate . Th e secon d cas e concerne d th e actio n take n b y 
the Department o f Socia l Welfar e subsequen t t o the Jenkinson repor t t o ensur e tha t 
prisoners i n "J " Division o f Pentridge ar e not subjec t t o sexua l attac k b y thei r fello w 
inmates. Th e actio n take n involve d increasin g th e priso n staf f an d seekin g fund s to 
convert dormitor y accommodatio n t o singl e cel l accommodation . Th e Ombudsman ha d 
completed hi s investigatio n befor e hi s jurisdictio n wa s challenged . Th e Ombudsman' s 
investigation wen t beyon d th e scop e o f "administrativ e action " a s defined: th e sleepin g 
arrangements o f prisoner s an d th e provisio n o f fund s fo r the particula r purpose s o f a 
government departmen t bein g matters o f polic y no t administration . Whethe r an y actio n o f 
an administrative natur e wa s t o b e taken t o deal wit h th e allege d sexua l assault s wa s a 
matter o f "administration " withi n th e Ombudsman's jurisdiction . 
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AUSTRALIA 

Victoria 

Booth v . Dillon (No . 3 ), 1976 
TT977) V.R. 14 3 (Vict . S.C.) 8  page s 

OMBUDSMAN -  JURISDICTION -  OMBUDSMAN AC T 1973 , S. Vic. no . 8414, ss. 2, 13 , 27, - SOCIA L 
WELFARE AC T 1970 , S. Vic. 8089, s . 13 1 -  ADMINISTRATIVE ACTIO N 

The questio n raise d i n this cas e wa s whethe r th e Ombudsman coul d conduc t a n investigatio n 
under th e Socia l Welfar e Ac t 1970 . Th e investigation s i n questio n ha d t o d o wit h a 
hearing an d subsequen t charg e b y th e governo r o f a  prison agains t a  prisoner unde r th e 
Social Welfar e Act . Th e actio n unde r investigatio n mus t b e an exercis e o f administrativ e 
action, but no t a n administrativ e actio n take n b y a  court o f law . Mr . Justice Nelso n 
found a s follows : "Th e provision s t o whic h I  have referred , i n my opinion , poin t 
strongly t o the conclusio n tha t i n exercisin g hi s power s unde r s . 13 1 th e governo r i s 
exercising hi s administrativ e responsibilit y fo r th e du e order , management an d disciplin e 
of th e priso n unde r hi s charge . Th e hearin g o f charge s unde r th e sectio n i s clearl y 
related t o the discharg e o f hi s administrativ e responsibility . H e may remov e th e matte r 
from th e area  o f hi s administrativ e responsibilit y b y referrin g th e charg e t o a  visitin g 
magistrate, bu t insofa r a s the offenc e i s a minor breac h o f rule s o r regulation s an d h e 
deals wit h i t himself , h e i s dischargin g a n administrativ e functio n . . . I n my opinion , 
action take n b y a  governo r o f a  prison unde r s . 13 1 o f th e Socia l Welfar e Ac t fall s 
within th e definitio n o f administrativ e actio n i n s . 2 of th e Ombudsman Act , as a n actio n 
relating t o a  matter o f administration." . .  ."The Ombudsman Ac t i s clearl y designe d t o 
invest th e Ombudsman wit h jurisdictio n t o investigat e th e action s o f administrativ e 
officers an d tribunals , in excludin g fro m suc h jurisdictio n th e administrativ e action s o f 
a cour t o f law , the Ac t di d no t i n my opinio n inten d t o exclud e fro m suc h jurisdictio n 
the action s o f a  perso n o r bod y primaril y dischargin g a n executiv e functio n bu t whic h a s 
an inciden t o f tha t functio n ha s committe d t o i t som e judicia l powers. " 

AUSTRALIA 

Victoria 

Glenister v . Dillon (No . 1 ), 1976 
(1976) V.R. 55 0 (Vict . S.C. Ful l Court ) 1 9 page s 

OMBUDSMAN -  JURISDICTION -  OMBUDSMAN AC T 1973 , S. Vic . no . 8414, ss. 2 , 13 , - LEGA L 
ADVISOR T O TH E CROW N -  BRINGING T O TRIA L WITHI N A  REASONABL E TIM E 

The Ombudsman propose d t o conduct investigation s int o writte n complaint s b y two person s 
in custody awaitin g tria l allegin g a  failur e b y th e Crow n La w Department t o brin g the m t o 
trial withi n a  reasonabl e tim e an d i n on e case , an allege d failur e t o repl y t o a  letter . 
Held: tha t th e Ombudsma n ha d n o jurisdictio n t o conduc t investigation s int o th e 
complaints becaus e -  per totam curia m -  what th e Ombudsma n propose d t o investigat e wa s 
expressly exclude d fro m hi s jurisdictio n b y s . 1 3 (3)(b) . Pe r Gillard an d Menhennitt , 
JJ., i n the contex t "administrativ e action " i n ss . 2 an d 1 3 of the Act refer s t o som e ac t 
or omission i n the executiv e o r administrativ e ar m o f governmen t i n contradistinctio n t o 
the legislativ e an d judicia l arm s o f government . 

AUSTRALIA 

Victoria 

Glenister v . Dillon (no.2) , 197 6 
(1977) V.R. 15 1 (Vict . S.C.) 3  page s 

OMBUDSMAN -  JURISDICTION -  OMBUDSMAN AC T 1973 , S. Vic . no . 8414, ss. 2, 13 , 27 -  PUBLI C 
SOLICITOR -  REPRESENTATION O F ACCUSE D 

The questio n raise d i n this cas e i s on e regardin g jurisdiction . Th e Ombudsman wa s foun d 
to have n o jurisdiction i n this cas e becaus e th e action s o f the Publi c Solicito r i n th e 
performance o f hi s dutie s representin g accuse d person s ar e relate d t o the discharg e o f 
the judicia l functio n o f the government . Therefore , they fal l outsid e o f the definitio n 
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of administrative actio n i n s. 23 of the Ombudsman Act . "I f that actio n (t o notify th e 
accused's family ) fell withi n th e scop e of the duty o r employment o f the Public Solicito r 
it was because i t was incidenta l t o hi s dut y to represen t th e accused. I f i t was not so 
incidental, it was . . . a  matter extraneou s t o any dut y h e was require d t o perfor m an d 
not relate d t o a matter o f administration." Referrin g t o his judgment i n Booth v . Dillon 
(No.3), Mr. Justice Nelso n als o stated : "Subjec t t o the specifi c exclusion s i n the 
section, the Ombudsman ma y investigat e an y actio n take n i n a government departmen t whic h 
relates t o a matter which arise s i n the performance o f the executive functio n o f the 
government, and tha t the action relate s t o such a  matter i f it is taken i n the discharg e 
of the functio n o f the government o r i f it can b e properly sai d to be so incidental t o 
the discharge o f suc h a  function tha t i t forms a  part o f it." 

AUSTRALIA 

Western Australi a 

R. v . Dixon e x part e Prince an d Oliver, 1978 
T1979) W.A.R. 11 6 (W . Aust. S.C.) 8  page s 

PARLIAMENTARY COMMISSIONE R ACT , S.W.A. 1971, no. 64, s. 25 - OMBUDSMAN -  RULES OF NATURA L 
JUSTICE, APPLICABILITY -  PREROGATIVE WRI T -  PROHIBITION -  APPLICANTS -  STANDING 

The Parliamentary Commissione r fo r Administrative Investigation s (th e Commissioner ) 
investigated a  complaint b y one F. against th e City o f Stirling. N o copy o f th e 
complaint wa s given t o the applicants wh o were called t o give and gav e evidence befor e 
the Commissioner. B y their ow n choic e they wer e no t legall y represente d whe n testifying . 
Thereafter th e Commissioner indicate d i n writing to them tha t h e intended t o make 
findings advers e to their characters. Th e applicants sough t a n order prohibitin g furthe r 
investigation b y the Commissioner an d publicatio n o f any repor t o n the complaint . The y 
averred wan t o f natura l justic e i n the hearin g o f the complaint . Held , refusing th e 
order: Th e question whethe r the applicants ha d standin g t o obtain a  writ an d th e 
associated bu t no t entirely separat e questio n whethe r th e Commissioner's powe r t o 
investigate an d repor t wer e conditioned b y dictates o f natural justic e must b e answere d 
by construction o f the Act. Nothin g don e by the Commissioner affecte d th e right s of 
persons appearin g befor e him as witnesses. Insofa r a s s . 25 (1) , which enjoin s th e 
Commissioner fro m making an y commen t defamator y o f or adverse to a person unles s h e has 
been give n a n opportunity t o be heard, could b e said to affect th e right s o f that person , 
the procedure to b e followed wa s expressly prescribe d an d lef t n o room to impor t othe r 
requirements b y way o f implication . Thus , the want o f regar d fo r principles o f natura l 
justice, if such ther e was, gave the applicant s n o standing. I n any event , the 
Commissioner ha d no t acte d unfairly . 

CANADA 

Alberta 

Re: Alberta Ombudsman Ac t 
(1970) 72 W.W.R. 17 6 (Alta . S.C. ) 
(1970) 10 D.L.R. (3d ) 47 (Alta . S.C.) 1 4 pages 

OMBUDSMAN -  JURISDICTION -  PROVINCIAL PLANNIN G BOAR D 
OMBUDSMAN ACT , R.S.A. 1970 , c. 268, s. 2, 11, 12 

By virtu e of s.  11 (1 ) of the Ombudsman Act , 1967 (Alta.) , c. 59, the Ombudsman i s 
empowered t o investigat e an y decisio n o f any departmen t o r agency. Sectio n 2  of the Act 
defines a n agency a s "a n agency o f the Government o f Alberta" and include s th e Workmen' s 
Compensation Board . I n determining whethe r the Ombudsman ha s jurisdiction t o investigat e 
a decisio n o f the Provincial Plannin g Boar d i t cannot b e said that th e specifi c inclusio n 
of the Workmen's Compensatio n Boar d i n the definitiion o f agency impliedl y recognize s 
that othe r provincia l board s are no t agencie s a s defined b y s . 2. I n order to determin e 
the jurisdiction conferre d b y s . 11, the reaso n fo r the Act must b e ascertained. Th e 
Court, in determining thi s reason , may hav e recours e to the repor t o f the committe e 
established b y the Legislature tha t eventuall y le d to the passin g o f the Act. Fro m this 
report i t i s apparent tha t the reaso n fo r the Act i s the necessit y fo r scrutiny o f the 
vast body o f administrative law s that no w exist. Th e Ombudsman, therefore, does hav e 
jurisdiction t o investigat e a  decision o f the Provincial Plannin g Board . Chie f Justic e 
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J.V.H. Milvai n states : " I am satisfie d tha t the basi c purpos e o f an Ombudsman i s 
provision o f a 'watchdog ' designed t o loo k int o the entire working s o f administrativ e 
laws .  . . the Ombudsman ha s n o power o f reversin g an y decision , or of compelling a n 
action o r prohibitio n o f any action . Hi s functio n i s to investigat e an d repor t wit h th e 
necessary recommendation s .  . •  Th e Ombudsman ca n brin g t o the Legislature hi s 
observations o n the misworkings o f administrative legislation . H e can als o focu s th e 
light o f publicit y o n hi s concern a s to injustice s an d neede d change . .  . he can brin g 
the lamp o f scrutin y t o otherwis e dar k places , even ove r the resistanc e o f those who dra w 
the blinds . I f hi s scrutin y an d obervatio n ar e well-founded , corrective measures ca n b e 
taken i n due democratic process , if not, no harm ca n b e done i n looking a t that whic h i s 
good." 

CANADA 

British Columbi a 

British Columbia Developmen t Corporatioo n e t al v . Karl A . Friedman n Ombudsma n e t al 
[1982] B.C.D. Civ.62.2-0 2 (B.C . C.A. (C A 811218 ) 
[1982] B.C.D. Civ.62.2-01 (S.C.B.C. ) ( A 813557) 

OMBUDSMAN -  JURISDICTION 
ADMINISTRATIVE AGENC Y 

B.C.D.C. i s appealing thi s decisio n t o the Suprem e Court o f Canada. 

The Court o f Appeal hel d that th e Britis h Columbi a Developmen t Corporatio n (B.C.D.C. ) is 
a provincia l governmen t agenc y an d tha t th e act i n question (refusa l t o rene w a lease on 
land purchase d b y B.C.D.C.) wa s a n administrativ e act . B.C.D.C . was hel d t o b e carrying 
out the implementatio n o f government policy , therefore it s decisio n wa s within th e 
jurisdiction o f the Ombudsman t o investigate . 

CANADA 

Manitoba 

In the Matter o f Section 2 0 of the Ombudsman Act , R.S.M. 197 0 c . 0-4 5 
Unreported. Judgmen t delivere d Novembe r 20, 1974 (Man . Q.B.) 5  pages 

OMBUDSMAN -  JURISDICTION -  DISTRICT ADVISOR Y PLANNIN G COMMISSIO N 
OMBUDSMAN ACT , R.S.M. 1970 , c. 0-45, s . 20 

A District Advisor y Plannin g Commissio n wa s hel d b y the cour t t o be an agenc y o f 
Government an d therefore subjec t t o the jurisdiction o f a n investigatio n b y the Manitob a 
Ombudsman. Th e complain t concerne d a  developer wh o wante d t o buil d a  service statio n an d 
motel o n a parcel o f lan d nea r a  particular communit y an d th e Commission ha d refuse d 
permission. Th e Ombudsman becam e concerne d whe n i t appeare d th e Commission ha d 
improperly grante d permissio n t o anothe r applicant. Th e Manitoba Plannin g Schem e 
referred t o the "responsibl e authority " a s being th e Minister fo r Northern Affair s and i n 
that capacity , the Minister, on the advic e o f the Attorney General , disagreed wit h th e 
jurisdictional positio n taken b y the Ombudsman. Th e Court o f Queen's Benc h agree d wit h 
the submissio n made o n behalf o f the Ombudsman that th e Plannin g Commissio n wa s an agenc y 
of the provincia l government . 

CANADA 

Newfoundland 

Parliamentary Commissione r v . Waterford Hospita l Board , 1976 (1976 ) 13 Nfld. &  P.E.I. R. 
519 (Nfld . S.C.T.D.) 4 pages 

OMBUDSMAN -  JURSIDICTION -  PARLIAMENTARY COMMISSIO N (OMBUDSMAN ) ACT, R.S.N. 1970 , c. 285, 
s. 14 - WATERFORD HOSPITA L BOAR D -  HOSPITALS ACT, S.N. 1971 , c. 81 

This cas e arose ou t o f an application b y the Parliamentary Commissione r fo r a  declaratory 
order respectin g hi s jurisdiction ove r complaints o f patient s o r persons detaine d i n the 
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Waterford Hospital . Th e Newfoundland Suprem e Court , Trial Division , held tha t th e 
Parliamentary Commissione r ha d n o jurisdiction ove r complaint s respectin g th e Waterfor d 
Hosptial, because th e hospita l wa s no t a n "agency " o r a  Department o f th e provincia l 
government withi n th e meaning o f s . 1 4 (1 ) of the Parliamentar y Commissione r (Ombudsman ) 
Act, R.S.N. 1970 , c.285. 

CANADA 

Nova Scoti a 

OMBUDSMAN O F NOV A SCOTI A v . SYDNEY STEE L CORPORATIO N AN D TH E ATTORNE Y GENERA L O F NOV A 
SCOTIA, 197 6 1 7 N.S.R. (2d ) 361 (C.A. ) 8 page s 

OMBUDSMAN -  JURISDICTION -  OMBUDSMAN AC T 1970 , S.N.S. 1970 , c. 3 , s. 11 (1 ) - SYDNEY 
STEEL CORPORATIO N -  WRONGFUL DISMISSA L 

This cas e aros e ou t o f a  complaint mad e to the Office o f the Ombudsman b y a n employee o f 
the Sydney Stee l Corporation . Th e employe e allege d tha t h e wa s wrongfull y dismissed . 
The Ombudsman questione d hi s jurisdiction t o investigat e th e complain t an d referred  th e 
question t o the Nov a Scoti a Cour t o f Appea l pursuan t t o s . 1 1 (3 ) of th e Ombudsman Act . 
The Nova Scoti a Cour t o f Appeal hel d tha t th e Ombudsman di d no t hav e jurisdiction t o 
investigate th e complaint . Th e Nov a Scoti a Cour t o f Appeal interprete d s . 1 1 (1 ) of th e 
Ombudsman Ac t whic h grante d t o the Ombudsman th e powe r t o investigat e a  grievance wit h 
respect t o the "administratio n . . . o f any law " b y a  department o f th e Provinc e o f Nov a 
Scotia. Th e Nov a Scoti a Cour t o f Appeal state d tha t althoug h th e Sydne y Stee l 
Corporation wa s a  Crown agenc y i t did no t administe r an y law s relate d t o an y governmenta l 
or publi c function . Th e Nov a Scoti a Cour t o f Appeal state d tha t th e functio n o f the 
Sydney Stee l Corporatio n wa s to make an d sel l stee l an d wa s distinguishabl e fro m a 
private manufacturing corporatio n onl y i n that i t wa s owne d an d finance d b y the Provinc e 
of Nova Scotia . Th e Nov a Scoti a Cour t o f Appeal state d tha t th e Sydne y Stee l Corporatio n 
was no t a  public utilit y charge d wit h a  public interest . 

CANADA 

Ontario 

Cossette v . The Ombudsman fo r Ontari o 
(1980) 28 O.R. (2d ) 92 (Ont . H.C.) 5  pages. 

THE PUBLI C AUTHORITIE S PROTECTIO N ACT , R.S.O. 1970 , c. 37 4 -  THE OMBUDSMA N ACT , S.O . 
1975, c. 42, s. 24, 25 - OMBUDSMAN -  PROTECTION FRO M CIVI L SUI T 

This applicatio n wa s fo r the determinatio n o f a  point o f la w raise d i n pleading s a s to 
whether o r no t a n actio n lie s a s agains t th e Ombudsman i n ligh t o f sectio n 1 1 (1 ) of the 
Public Authoritie s Protectio n Act , R.S.O. 1970 , c. 374 a s am. , or i n the alternativ e a s 
to whethe r the plaintiff' s clai m i s barre d b y virtu e o f sectio n 2 4 and subsectio n 2 5 (1 ) 
of the Ombudsman Act , S.O. 1975 , c. 42, in the absenc e o f a n allegatio n tha t th e 
defendant Ombudsma n wa s actin g othe r tha n i n the exercis e o r intende d exercis e o f hi s 
functions unde r th e Ombudsman Act . Mr . Justice Osier state s tha t " . .  . it i s 
unnecessary fo r m e to conside r the effec t o f section s 2 4 an d 2 5 [o f the Ombudsman Act ] 
and the exten t o f their scop e wil l b e left t o b e decided o n some more appropriat e 
occasion. I t i s declare d therefor e tha t n o action lie s a s agains t th e defendan t [th e 
Ombudsman] as a  matter o f la w b y virtu e o f the fac t tha t th e actio n wa s no t commence d 
within th e limitatio n perio d se t ou t i n subsection 1 1 (1 ) of the Public Authoritie s 
Protection Ac t an d th e action i s therefore dismissed. " 

CANADA 

Ontario 

Re: Ombudsma n o f Ontario an d Health Discipline s Boar d o f Ontario e t al. , 1979 
(1980) 26 O.R. (2d ) 105 (Ont.C.A. ) 21 page s 
(1979) 23 O.R. (2d ) 485, 95 D.L.R. (3d ) 716 (Ont . H.C. ) 

OMBUDSMAN -  JURISDICTION -  HEALTH DISCIPLINE S BOAR D O F ONTARI O -OMBUDSMA N ACT , S.O. 197 5 
c. 42, s. 1, 15, 22 -  HEALTH DISCIPLINE S ACT , S.O. 1974 , c. 4 7 - PROVINCIAL AGENCIE S 
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Appeal fro m the decisio n o f Mr. Justice Labross e wherei n i t was foun d tha t th e Healt h 
Disciplines Boar d wa s a government organizatio n althoug h it s decisions wer e no t subjec t 
to governmental control . 
The High Cour t answere d th e followin g question s i n the affirmative : 
"(1) Is the Healt h Discipline s Boar d o f the Province o f Ontario a governmenta l 
organization o f the Province o f Ontario withi n th e meaning o f the Ombudsman Act , 1975? 
(2) Does th e Ombudsman hav e jurisdictio n pursuan t t o Section 15(1 ) of the Ombudsman Act , 

1975 to investigat e th e revie w and decisio n mad e b y the Health Discipline s Boar d o f 
Ontario i n respec t o f the cas e i n issu e [th e original questio n whic h wa s no t answere d b y 
the High Cour t conclude d wit h thes e word s 'an d othe r case s withi n the sam e class?'] " 

Mr. Justice Morde n i n his judgmen t fo r the Court o f Appeal dismisse d th e appeal . 

1. The Health Dicipline s Boar d i s an administrative uni t o f the Government o f 
Ontario. Th e Boar d i s established unde r the Health Discipline s Act , 1974 (Ont. ) c.47. 
Its members are  appointe d b y the Lieutenant-Governor-in-Council o n the recommendatio n o f 
the Minister o f Health an d it s employees are  par t o f the Publi c Service o f the Provinc e 
of Ontario. A n annua l repor t mus t b e submitte d t o the Ministe r o f Health. Th e Healt h 
Disciplines Boar d protect s th e publi c interes t by , for example , hearing appeal s fro m 
decisions o f the complaint s committee s o f the variou s healt h discipline s covere d b y th e 
Act, and b y reviewin g licensing . Governmen t polic y i s implemente d b y the Board . 

2. The Health Discipline s Boar d i s not a  court withi n th e meaning o f s.14(a) of the 
Ombudsman Act , 1975. Th e term 'court ' does no t embrac e 'administrativ e tribunals' , even 
those exercising power s wit h a  substantial judicia l component. " (a t p.120) . 

3. The phras e "i n the cours e o f the administration o f a governmental organization" , 
in s.15(1) is no t t o be given a  narrow meaning whic h woul d exclud e particula r decision s 
which were , for example, quasi-judicial i n nature. Instea d th e Court state s tha t 
'administrative' i s used i n the sens e o f a "compendiou s descriptio n o f a  wide rang e of 
governmental activit y carrie d o n b y bodie s othe r than th e Legislature an d th e regula r 
Courts." (a t p.123) . 

CANADA 

Ontario 

Re: Ombudsma n o f Ontario an d th e Queen i n righ t o f Ontario. 

(1981) 30 O.R.(2d) 76 8 (Ont . C.A.) 9  pages; (1979 ) 26 O.R.(2d) 434 , (1979) 103 D.L.R. 
(3d) 117 (Ont . H.C.) 2 5 pages. 

OMBUDSMAN ACT , S.O. 1975 , c.42, ss.9, 15(5) - OMBUDSMAN -  JURISDICTION -  OMBUDSMAN -
POWER T O REINVESTIGAT E 

An applicatio n b y the Ombudsman t o the Court a s provided fo r i n S . 1 5 ( 5 ) o f the Ombudsma n 
Act, 1975 i s not precisel y th e sam e a s the Court's powe r to give declaratory relief . 
Section 15(5 ) should no t b e given a  narrow or restrictiv e construction . 

Section 15(4)(a ) whic h require s exhaustio n o f remedie s doe s no t appl y t o this factua l 
situation a s the repor t o f the Royal Commissio n wa s a  final repor t eve n though i t was 
incomplete. Therefore , the Ombudsman wa s no t barre d fro m making a  further investigatio n 
subsequent t o December 5 , 1977 [th e dat e o f the Royal Commission' s Report] . Th e Cour t 
also held tha t th e Chie f Justice ha d no t erre d i n concluding tha t the powe r o f the 
Ombudsman t o conduct a  further investigatio n wa s no t hindere d b y the existenc e o f the 
agreement betwee n th e Ombudsman an d the Minister o f Housing . 

The ne w facts give n i n the Minister's repl y to the Ombudsman's repor t qualif y t o warran t 
further investigatio n b y the Ombudsman. Th e Ombudsman i s not require d t o have "ne w 
evidence" befor e proceedin g t o investigat e a  matter that h e has previousl y mad e som e 
investigation of . 
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CANADA 

Saskatchewan 

Re: Ombudsma n Ac t 
Unreported. Judgmen t delivere d Augus t 29 , 1979, 5 pages . 

OMBUDSMAN -  JURISDICTION -  OMBUDSMAN ACT , S.S. 1972 , c. 87, s. 1 2 

The Ombudsman fo r Saskatchewan sough t a  declaratory orde r pursuan t t o s . 16(1} o f the 
Ombudsman Ac t t o resolv e the question respectin g hi s jurisdictio n t o investigat e a  case 
arising fro m a  complaint receive d a s to the conduct o f a n employee o f the Pine Grov e 
Correctional Centre . Th e Ombudsman receive d a  complaint i n writing fro m a n inmat e of the 
conduct o f a member o f the male staf f o f the Centre toward s femal e inmates . Th e 
Ombudsman instructe d th e Deputy Ministe r indicatin g tha t hi s staf f ha d interviewe d a 
number o f inmate s o f the Centre an d tha t th e Ombudsman no w proposed t o "investigat e th e 
matter i n a formal wa y b y taking evidenc e unde r oath. " Th e Deputy Minister , through hi s 
counsel, advised th e applican t tha t th e Department o f Social Service s wa s objectin g t o 
his jurisdictio n t o conduct a  formal hearin g int o the matter. Th e Court hel d that s . 
12(1) "I t i s the dut y o f the Ombudsman an d h e has powe r t o investigat e an y decisio n o r 
recommendation made , includin g an y recommendatio n mad e t o a Minister, or any ac t don e o r 
omitted, relatin g t o a matter o f administration an d affectin g an y perso n o r body o f 
persons i n his o r it s personal capacity , i n or by a  department o r agency o f th e 
government o r by any officer , employee o r member thereof i n the exercise o f any power , 
duty o r function conferre d o r impose d o n him b y an y Ac t whereb y an y perso n i s or may b e 
aggrieved." an d s . 12(2) "Th e Ombudsman ma y mak e a n investigatio n o f a  matter eithe r on a 
written complain t mad e to him b y an y perso n o r of hi s ow n motion an d h e may commenc e an 
investigation notwithstandin g tha t th e complaint ma y no t o n it s fac e b e against a 
decision, recommendation , act o r omissio n mentione d i n subsection (1). " of the Ombudsma n 
Act mus t b e rea d together . I n this particula r instance , the inmat e shoul d hav e 
complained t o the directo r o f th e facilit y an d onl y t o the Ombudsman i f the directo r 
failed t o act accordingly . Th e issu e o f whether th e complain t was , in fact, 
administrative wa s no t deal t with . Th e applicatio n wa s dismissed . 

CANADA 

Saskatchewan 

Re: Ombudsma n fo r Saskatchewan, 197 4 
46 D.L.R. (3d ) 452 (Sask . Q.B.) 7  page s 

OMBUDSMAN -  JURISDICTION -  R.C.M.P. -  ROYAL CANADIA N MOUNTE D POLIC E AC T (Can. ) 
OMBUDSMAN AC T 1972 , S.S. 1972 , c. 87, ss. 2 (a) , 12 (1 ) - SASKATCHEWAN PROVINCIA L POLIC E 
ACT, R.S.S. 1965, c. 11 4 

The Saskatchewa n Divisio n o f the Royal Canadia n Mounte d Polic e i s not "(a ) bod y o f 
persons . . . al l th e members o f whic h .. . i n the discharg e o f their dutie s are  publi c 
officers . . . o f the Crown" (whic h i n the context o f the Act means the Crown i n righ t o f 
Saskatchewan), and a s such a n "agenc y o f the government " o f that Provinc e withi n th e 
meaning o f s . 2 (a ) of the Ombudsman Act , 1972 (Sask.) , c . 87, so as to entitle th e 
Saskatchewan Ombudsma n t o investigat e an y act s don e o r omitted b y it s members unde r s . 
12(1) of the Act whic h empower s hi m t o "investigat e an y .  . . act don e o r omitted .  . . 
by (an ) agency o f the government . .  . ". Ther e i s no provision i n the Royal Canadia n 
Mounted Polic e Act , R.S.C. 1970 , c. R-9, that makes it s members publi c officer s o f the 
Crown i n righ t o f any province . Moreover , the agreemen t entere d int o between th e 
Government o f Canada an d the Government o f Saskatchewan, dated Jul y 12 , 1966, under whic h 
the Government o f Canada agree d t o suppl y par t o f the forc e for law enforcement i n the 
Province o f Saskatchewan provide s i n para . 4 that th e Saskatchewa n Divisio n o f the forc e 
shall remai n unde r the contro l o f Canada notwithstandin g th e fac t tha t b y para . 6 of the 
agreement th e commandin g office r o f the Saskatchewa n Divisio n act s unde r th e directio n o f 
the Attorney Genera l o f the Provinc e o f Saskatchewan . Finally , there i s no attempt i n 
the Saskatchewa n Provincia l Polic e Act, R.S.S. 1965, c. 114 , to make members o f the 
R.C.M.P.'s Saskatchewa n Divisio n publi c officer s o f the Crow n i n righ t o f the province . 
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CANADA 

Saskatchewan 

Re: Boar d o f Police Commissioners fo r the City o f Saskatoon e t al. and Tickell, 1979 
95 D.L.R. (3d ) 473 (Sask . Q.B.) 7 pages 

OMBUDSMAN -  JURISDICTION -  EXTRAORDINARY REMEDIE S -  PROHIBITION -  OMBUDSMAN -  SUBPOENA 
POWERS -  OMBUDSMAN -  JUDICIAL FUNCTIO N -  OMBUDSMAN AC T 1972 , S.S. 1972, c. 87, ss. 12, 
15, 2 2 - POLICE ACT , S.S. 1974 , c. 77 , s. 12 - POLICE COMMISSIO N -  PROVINCIA L 

The Saskatchewan Ombudsma n i s precluded b y s. 15 (1 ) (g) of the Ombudsman Act , 1972 
(Sask.), c . 87, from inquirin g int o any decisio n o f any governmen t agency , such a s the 
Saskatchewan Polic e Commission, in relatio n t o any matters arisin g betwee n i t and, inter 
alia, a municipality, but h e can investigat e an y decisio n o f a Government agenc y unde r s. 
12 (1 ) of the Act. Accordingl y whil e the Ombudsman ha s n o power to investigat e decision s 
of a  local polic e commission , he can inquir e int o the manner i n which a n investigation , 
delegated t o a local commissio n b y the Saskatchewan Polic e Commission, was conducted , 
such delegatio n bein g authorize d unde r s . 12 of the Police Act, 1973 (Sask.) , c . 77. Fo r 
this purpos e the Ombudsman ma y examin e the personne l o f the loca l board . 

INDIA 

Bihar 

Re: Biha r Lokayukta Ordinanc e 197 3 
Civil Wri t Jurisdiction Cas e nos. 1317, 1366, and 139 0 of 1974 . Hig h Cour t o f Judicature 
at Patna 2 7 page s 

LOKAYUKTA -  APPOINTMENT -  OMBUDSMAN -  APPOINTMENT -  BIHAR LOKAYUKT A ORDINANC E 1973 , no.3 

The validity o f the Lokayukta's appointmen t wa s questioned i n this case . Th e challeng e 
was made on the basi s that the Lokayukta wa s appointed b y the Governor withou t th e aid 
and advice o f the Council o f Ministers, a procedure whic h i s not legall y an d 
constitutionally permissible . Th e cour t i n its interpretatio n o f Article 16 3 (3 ) of the 
constitution decide d tha t i t was not necessar y t o fin d ou t whethe r an y advic e wa s 
actually give n b y the Council o f Ministers t o the Governor. There was also effectiv e 
consultation a s defined b y Section 3  of the Bihar Lokayukta Ordinanc e no . 3 of 1973. 

MAURITIUS 

Re: Th e Ombudsman Act , Mauritius 
Judgment delivere d July 10 , 1975, Record #1852 6 12 7 

OMBUDSMAN -  APPOINTMENT -  MAURITIUS. CONSTITUTIO N s . 96, 64 

The Supreme Court o f Mauritius hel d i t was not competen t t o consider an d pronounc e upo n 
the questions raise d b y the petitione r seekin g t o challenge the validity o f the 
appointment b y the Governor-General o f the Ombudsman. I t wa s argued tha t th e 
Governor-General ha d omitte d t o consult th e leaders o f the parties o f the Legislativ e 
Assembly a s require d b y the Constitution. S. 64 (3 ) states: "Wher e the Governor-Genera l 
is require d b y this Constitution t o act i n accordance wit h the advice o f or afte r 
consultation wit h an y person o r authority, the question whethe r he has i n any matter so 
acted shal l no t b e called i n question i n any court o f law. " Therefor e the Court hel d 
that thi s question befor e the Court wa s precisely th e question exclude d fro m the Court' s 
jurisdiction. 

UNITED KINGDO M 

Re: A  complaint agains t Liverpoo l Cit y Council , 1977 
(1977) 2 All E.R . 65 0 (Q.B. ) 8 page s 

COMMISSIONER FO R LOCA L ADMINISTRATIO N -  LOCAL OMBUDSMA N -  OMBUDSMAN -  SUBPOENA POWER S 
PRIVILEGED INFORMATIO N -  LOCAL GOVERNMEN T ACT 197 4 (U.K.) , c. 7, s. 32 (3 ) 
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A complaint wa s made to the Local Commissione r appointed unde r s. 23 of the Local 
Government Ac t 1974 , by foster parent s o f a child wh o was i n the care of the local 
authority, about th e alleged maladministration o f the loca l authorit y i n removin g th e 
child fro m the foste r parents to different foste r parents . Fo r the purpos e of 
investigating th e complaint , the Commissioner requeste d th e loca l authorit y t o produce 
the case record s i n respec t o f the child kep t b y the local authorit y i n accordance wit h 
statutory regulations . Th e local authorit y refuse d t o produc e the record s and the 
Commissioner issue d a  subpoena requirin g th e authority t o produce them. Pursuan t t o s. 
32 (3 ) of the 197 4 Act, the local authorit y gav e written notic e to the Commissioner that 
in its opinion th e disclosure o f the case record s woul d b e contrary t o the publi c 
interest. Th e loca l authorit y the n applie d t o have the subpoen a se t aside.... Held: Th e 
provision i n s. 32 (3 ) that wher e notice ha d been give n thereunder the 197 4 Act shoul d 
not b e construed s o as to authorize o r requir e any perso n to communicate to 'an y other 
person' the document o r information specifie d i n the notice , placed a n embargo on 
transmission t o the Local Commissione r o f the document o r informatio n specifie d i n the 
notice since the Commisioner was include d i n the words 'an y other person'. Accordingly , 
where a notice under s . 32 (3 ) had bee n served, the Commissioner wa s not entitle d t o 
require production o f the documents o r informatio n specifie d i n the notice . It  followe d 
that the subpoena woul d b e set aside an d the application allowed . 

As a result o f this cas e Section 3 2 (3 ) of the Local Governmen t Act , 1974 has now been 
amended b y Section 18 4 of the Local Government , Planning an d Land Act, 1980. Th e 
amendment ensure s that Loca l Commissioner s hav e a righ t o f access to informatio n an d 
documents relevan t t o their investigation s b y allowing the disclosure of local authorit y 
records to a Local Commissione r and onl y enablin g a n authority t o claim that i n the 
public interes t publicatio n shoul d b e restricted . 

UNITED KINGDO M 

Re: Fletcher' s Application, 1970 
(1970) 2 All E.R . 52 7 (C.A. ) 1 page 

PARLIAMENTARY COMMISSIONER AC T 1967 (U.K.) , c. 13, s. 5 - PARLIAMENTARY COMMISSIONE R FO R 
ADMINISTRATION -  MANDAMUS -  OMBUDSMAN -  DISCRETION 

The applicant, Mr. S.W.P.V. Fletcher, wanted a court orde r requirin g the Ombudsman to 
hear his allegations of neglect o f duty. Th e Law Lords concluded that they ha d n o 
jurisdiction t o order the Parliamentary Commissioner fo r Administration (th e Ombudsman) 
to investigate an y complaint. Lor d Rei d stated , "We are  boun d b y the Act an d i f we take 
the view that h e has a discretion whethe r to investigate a  complaint o r not there is 
nothing w e can do about it." 

UNITED KINGDO M 

R. v. Local Commissione r fo r Administration fo r the North an d East Area o f England, ex 
parte Bradford Metropolita n Cit y Council, 1978 
(1979) 2 All E.R . 881 (QB D and CA) 22 pages 

COMMISSIONER FO R LOCA L ADMINISTRATIO N -  OMBUDSMAN -  COMPLAINANT, STANDING O F -  LOCAL 
GOVERNMENT ACT 1974 , ss. 26, 34 - ACTS OF MALADMINISTRATION -  LOCAL OMBUDSMAN -  BRADFORD 
METROPOLITAN CIT Y COUNCI L -  CHILDREN AN D YOUNG PERSON S ACT 1963 , s. 1 

The Bradford Counci l appeale d fro m a  decision refusin g t o grant a  declaration tha t the 
Local Commissione r fo r Administration fo r the North an d Eas t Area of England wa s not 
entitled t o investigate complaints made regardin g the council b y the mother of two 
children wh o were taken int o council car e under a  child car e order. Thi s appea l wa s 
dismissed. A n appea l wa s also made b y the Commissioner agains t the decision that h e 
could no t investigat e one of the grounds o f the complaint. Th e council allege d tha t the 
investigation o f this ground wa s contrar y t o section 2 6 (6 ) (c) of the Local Governmen t 
Act, 1974 because the complainant ha d a  remedy b y way o f proceedings i n the local 
juvenile court an d ha d exercised thes e remedies . Th e court declare d tha t th e 
Commissioner coul d inquir e int o all fou r grounds to the complaint . Th e Commissioner had 
proposed that hi s investigatio n onl y cove r acts of allege d maladministratio n prio r to any 
court proceeding s therefore there wa s n o conflict betwee n the remedies , and the Local 
Commissioner ha d jurisdictio n to deal wit h any maladministration whic h may hav e occurred 
in the council's handlin g o f the children . 
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