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Chapter 9

Law Reform: Standards,
International Obligations and
Sustainable Development

Chapter 9 discusses the impact of international law and
standards on law reform processes, including international
human rights law, as well as non-binding model laws. It also
explores the important contribution that law reform can make to
the realisation of the United Nations Sustainable Development
Goals.

9.1 International obligations, standards,
values and humanrights
Law reform projects proceed on their own merits and in light — Countries are

of the law reform agency’s assessment of the right approach.  bound by arange
But internationally agreed values and obligations are relevant  ofobligations

throughout the law reform process. under international
All countries take on international obligations through law. They also
. . . . . . take account of
membership of international and regional treaties. Treaties )
may be bilateral or multilateral, and concluded at the international norms
and standards.

international or regional level. Many multilateral treaties, or
conventions, provide that they shall be subject to ratification
- the process by which a state indicates its consent to be
bound by a treaty, often by an act of either the executive or
the legislature. Under the Vienna Convention on the Law of
Treaties, where a state has signed, but not yet ratified, a treaty,
it is obliged to refrain from acts that would defeat the object
and purpose of that treaty.

In some countries, once a treaty has been ratified, it is treated =~ Law reform can be
as if incorporated directly into national law. The treaty may be ~ needed to enable
relied upon directly in national courts, without the need for  countries to meet
transformation of its provisions into specific national legislation. ~ obligations under
This approach is commonly termed ‘monism’ In other, ‘dualist  international law.
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countries, international law must be explicitly incorporated into
national law through the enactment of legislation. Countries in
the common law tradition tend to be dualist in nature.

In addition to ‘hard’ international law treaty obligations,
non-binding, ‘soft, international law may also affect national
legislation. Such international law includes resolutions of United
Nations bodies, such as the General Assembly and Human
Rights Council, as well as concluding observations of treaty
bodies, such as the United Nations Human Rights Committee
and the Committee on the Rights of the Child, responsible for
monitoring the implementation of the International Covenant
on Civil and Political Rights and the United Nations Convention
on the Rights of the Child, respectively.

As well as hard and soft international law, international and
regional organisations also produce a wide range of non-binding
standards and guidance, including, in particular, model laws.
As described below, the Commonwealth Secretariat, for example,
has produced around 20 model laws across a number of legal areas.

Many international treaties require (at least in dualist systems)
legislative provisions. The United Nations Convention against
Corruption, for example, requires states parties to ‘adopt such
legislative measures’ as may be required to establish a number
of acts as criminal offences, including bribery of public officials,
embezzlement by public officials, the misappropriation or other
diversion of property by a public official, trading in influence,
abuse of functions, illicit enrichment, bribery and embezzlement
in the private sector, laundering and concealment of proceeds of
crime, and the obstruction of justice.

Legislative amendments required by an international treaty are
usually a matter for the executive and legislature as a central
component of the process of treaty ratification. On occasion,
however, law reformers review areas of law where binding treaty
law, soft international law or non-binding standards produced
by either international or regional organisations are relevant. It
is important for law reformers to have a broad appreciation of
international law and to research and examine the extent to which,
if at all, international law and standards affect the current law
and any possible reforms to that law. The Australian Law Reform
Commission Act 1996, for example, provides ‘In performing its
functions, the Commission must aim at ensuring that the laws,
proposals and recommendations it reviews, considers or makes...
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are, as far as practicable, consistent with Australia’s international
obligations that are relevant to the matter’ (section 24).

Research on relevant international law and standards can be carried
out an early stage in research on a law reform project. Where a
country is already party to a treaty, the requirements of the treaty
should in principle (in dualist systems) already be reflected in
existing national law. Treaties often have a range of optional
provisions or open modes of implementation, however, and there
may well remain significant scope for further implementation or
inclusion of optional provisions in legislation. In addition to binding
treaty provisions, a large number of areas of law are addressed by soft
international law and non-binding recommendations and standards.
These may provide a higher level of detail regarding options for
legislative approaches than shorter, negotiated treaty provisions.
Some standards may have specific relevance to a multilateral treaty.
Others may deal with a topic in respect of which no international
convention exists, such as in the case of the Basic Principles on the
Use of Force and Firearms by Law Enforcement Officials' or the
United Nations Principles for Older Persons.?

Law reform and international obligations

International treaties, standards and instruments that are relevant to a project
can be reviewed and explained in the consultation document as well as in the final
report. Examples are outlined below.

The South African Law Reform Commission provided a detailed discussion of the
significance, to laws affecting prostitution, of international human rights, including
several international instruments, in its discussion paper Sexual Offences — Adult
Prostitution.®

That Commission, in its August 2002 report Review of Security Legislation
(Terrorism: Section 54 of the Internal Security Act, 1982 (Act No 74 of 1982)), also
analysed and sought to bring South African legislation for combating terrorism in
line with the international conventions and instruments dealing with terrorism.*

In its work on the criminal law centred around children’s non-accidental death or
serious injury, the Law Commission for England and Wales considered in detail
the vital importance of international obligations both to ensure fair trials and to
protect the fundamental human rights of children.?

In its work on official secrets, the Law Commission for England and Wales
examined the impact of the right of freedom of expression.®

The Uganda Law Reform Commission has been entrusted with a different role:
it has been designated by the Attorney-General as the country co-ordinator on
matters relating to the United Nations Commission on International Trade Law,
the core United Nations legal body for international commmercial law.”
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the values of the
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The Latimer House
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to the rule of law
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the separation of
powers.
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Three specific areas of international law and policy that may
be particularly relevant to law reformers are Commonwealth
standards, international human rights law, and the 2030 Agenda
for Sustainable Development. These are detailed further below.

9.1.1 Commonwealth standards

The Commonwealth’s values and principles are set out in the
Commonwealth Charter, adopted in 20133 These values and
principles are also embedded in preceding Commonwealth
declarations, notably the Singapore Declaration on Commonwealth
Principles (1971)° and the Harare Commonwealth Declaration
(1991).1° They confirm the Commonwealths commitment to
promoting democracy and good governance, human rights and the
rule of law, gender equality, and sustainable economic and social
development. Of particular relevance is this statement on the rule
of law:

We believe in the rule of law as an essential protection for the
people of the Commonwealth and as an assurance of limited
and accountable government. In particular we ... recognise
that an independent, effective and competent legal system
is integral to upholding the rule of law, engendering public
confidence and dispensing justice.

In seeking to uphold the Commonwealth Charter in their work,
law reformers will take into account, in line with the United
Nations definition of the rule of law,!! many principles. They
include equality before the law, accountability to the law, fairness
in the application of the law, separation of powers, participation
in decision-making, legal certainty, avoidance of arbitrariness,
and procedural and legal transparency. Such principles will find
expression and application across a wide range of laws, including
areas of criminal and public law.

The Commonwealth has worked, in particular, on principles
for the separation of powers as a key component of the rule of
law. The Commonwealth (Latimer House) Principles on the
Three Branches of Government!? highlight, for example, the
importance of providing the opportunity for public input into
the legislative process.

In addition to these high-level principles, the Commonwealth
has developed concrete legal policy guidance for countries
in the form of Commonwealth model laws and provisions in
selected legal areas. Commonwealth model laws and provisions
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represent a non-binding technical resource that countries can
draw upon in the development of new legislation. Model laws
and provisions are developed by utilising experience from
across the Commonwealth and are approved through an inter-
governmental process by meetings of all Commonwealth law
ministers. This provides Commonwealth model laws and
provisions with a level of authority that represents the combined
legal knowledge and experience from across the Commonwealth.
Model laws and provisions are often accompanied by
commentary and implementation guidelines. Where law
reformers work on a topic in which a Commonwealth model law
exists, the model can provide concrete guidance as to legislative
practice and legal policy approaches.

The box below lists all Commonwealth model laws and
provisions, as of the date of this publication. These models may
be accessed via the Commonwealth Secretariat website.!?
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The Commonwealth
Secretariat and
others have
produced model
laws across a

range of legal

areas, to assist
Commonwealth
countries with

law reform.

Commonwealth model laws

«  Common Law Legal Systems Model Legislative Provisions on Money
Laundering, Terrorism Finance, Preventive Measures and Proceeds of

Crime 2017
+  Model Law on Judicial Service Commissions 2017
«  Model Law on Foreign Judgments 2017
» Model Legislation on Mutual Legal Assistance 2014
+  Model Act on Integrity in Public Life 2013

»  Model Act on Criminal Disclosure and Model Prosecution Disclosure

Guidelines 2011
+  Model Law on the Implementation of the Rome Statute 2011
+ Model Legislative Provisions on Whistleblowing 2008
*  Model Law on Competition 2005
«  Model Law on the Protection of Personal Information 2005
+  ModelBillon Freedom of Information 2002
*  Model Law on Privacy 2002
+  Model Law on Computer and Computer-related Crime 2002
* Modellaw on Electronic Transactions 2002
«  Modellaw on Electronic Evidence 2002
» Model Law on Evidentiary Provisions 2002
* Model Legislative Provisions on Terrorism 2002

«  Model Bill for the Protection of Cultural Heritage 1999
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In addition to model laws developed by the Commonwealth, a
number of other international organisations have also created
model laws and provisions on a wide range of legal topics. These
include the Model Law on International Commercial Arbitration
1985 (amended in 2006), developed by the United Nations
Commission on International Trade Law; Model Clauses for the
Use of the Principles of International Commercial Contracts
2017 and the Model Law on Leasing 2008, developed by the
International Institution for the Unification of Private International
Law; the Model Law on the Protection of Cultural Property in
the Event of Armed Conflict and the Model Law on the Geneva
Conventions, developed by the International Committee of the Red
Cross; and Model Legislative Provisions against Organized Crime,
the Model Law against Trafficking in Persons, the Model Law on
Extradition 2004, the Model Law on Mutual Assistance in Criminal
Matters 2007, Model Legislative Provisions on Drug Control, and
the Model Law on Witness Protection, developed by the United
Nations Office on Drugs and Crime.

9.1.2 Humanrights

The Commonwealth ~ In addition to the principle of the rule of law, the

Charter commits Commonwealth Charter also commits member countries to
member countries upholding international human rights standards:

{:o up hoI.d h We are committed to the Universal Declaration of Human
lr.)ternatlona uman Rights and other relevant human rights covenants and
rights standards.

international instruments. We are committed to equality and
respect for the protection and promotion of civil, political,
economic, social and cultural rights, including the right to
development, for all without discrimination on any grounds as
the foundations of peaceful, just and stable societies. We note
that these rights are universal, indivisible, interdependent and
interrelated and cannot be implemented selectively.

International human rights law consists of an extensive body
of treaty law, as well as soft international law, in the form of
resolutions of the Human Rights Council and jurisprudence
of human rights treaty bodies and special rapporteurs. In
addition to human rights treaties concluded under the auspices
of the United Nations, three regional systems of human rights
law exist: the African Charter on Human and Peoples’ Rights,
the European Convention on Human Rights and the Inter-
American Convention on Human Rights.
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As a matter of international law, countries are bound by the
obligations contained within the specific human rights treaties to
which they are party. In addition, countries should have regard
to international human rights standards and recommendations
developed through the work of the Human Rights Council,
including outputs of the Universal Periodic Review mechanism.!*
As with other areas of international law, human rights treaty
law and standards can require countries to put in place specific
legislative provisions, including, in some cases, criminal
provisions, as well as mechanisms for accountability and remedies
in the case of human rights violations. In addition, human rights
treaty bodies emphasise the importance of ensuring that all
national legislation is consistent with and promotes the realisation
of those rights that the state is obligated to respect, protect and
tulfil by virtue of membership of a human rights treaty.

Ensuring the consistency of legislation with international human
rights law is a complex undertaking. The state, represented by its
government, has overall responsibility at the international level for
its human rights obligations. At the national level, the executive, the
legislature and the judiciary all have a role to play in contributing
to this task. In addition, in many countries, national human rights
institutions support the state in promoting and protecting human
rights. The Paris Principles on the Status of National Institutions,'®
adopted by both the United Nations Human Rights Council
and the General Assembly, provide that national human rights
institutions ‘shall examine the legislation and administrative
provisions in force, as well as bills and proposals, and shall make
such recommendations as it deems appropriate in order to ensure
that these provisions conform to the fundamental principles of
human rights; it shall, if necessary, recommend the adoption of new
legislation, the amendment of legislation in force and the adoption
or amendment of administrative measures.

While national human rights institutions may have such a
function under national law, this does not mean that a law reform
agency need not take international human rights law into account
in its own work. International human rights standards touch on
almost all aspects of national law, in particular through the wide
reach of rights to private and family life, as well as freedoms of
association and expression. In this regard, it is important for law
reformers to understand the human rights treaty obligations
undertaken by their country. Key human rights treaties whose
ratification status should be checked include:
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rights institutions
to deliver these
reforms.
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o the International Covenant on Civil and Political
Rights, 1966;

o the International Covenant on Economic, Social and
Cultural Rights, 1966;

o the International Convention on the Elimination of all
forms of Racial Discrimination, 1965;

o the Convention on the Elimination of all forms of
Discrimination Against Women, 1979;

o the United Nations Convention Against Torture and
other Cruel, Inhuman and Degrading Treatment or
Punishment, 1984;

« the United Nations Convention on the Rights of the
Child, 1989;

o the International Convention on the Protection of the
rights of all Migrant Workers and Members of their
Families, 1990;

o the International Convention for the Protection of All
Persons from Enforced Disappearances, 2006; and

o the Convention on the Rights of Persons with
Disabilities, 2006.

In order to understand the way in which treaty-based rights
have been interpreted and applied in the national context, a
key resource to be consulted by law reformers is the universal
human rights index.!® This provides searchable access to
information from the United Nations human rights system,
including treaty bodies, special procedures of the Human Rights
Council, and the Universal Periodic Review. Law reformers
may, for example, search the index for key terms associated with
the legal topic on which they are working, in order to identify
relevant human rights standards and issues.

9.1.3 The 2030 Development Agenda and
the Sustainable Development Goals

In September 2015, member states of the United Nations
adopted the 2030 Agenda for Sustainable Development, together
with the Sustainable Development Goals. While not having the
same status as treaty law, all countries are committed to the
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realisation of the Sustainable Development Goals at national
level, as well as through reporting and monitoring processes
at international level.”” The Sustainable Development Goals
represent global sustainable development aspirations until 2030
across all of the economic, social and environmental aspects of
development.

There are 17 Sustainable Development Goals consisting of
169 targets. As discussed in the next section of this chapter,
national law can contribute to the realisation of multiple of these
targets. Sustainable Development Goal 16, on just, peaceful
and inclusive societies, however, has particular relevance to law
reformers in two important respects. On the one hand, Goal
16 contains key targets, mostly in the criminal sphere, related
to the reduction of violence, corruption and illicit financial
flows. As with goals and targets in other areas, the work of law
reformers can develop or strengthen national laws that play a
key role in the realisation of such targets. This could include, for
example, the reform of laws on bribery, or on public accounting,
procurement, or financial system regulation and transparency.

In addition to work on specific reform projects, the very
existence and functioning of a law reform entity itself contributes
to the realisation of Goal 16 targets related to effective,
accountable and transparent institutions, as well as responsive,
inclusive, participatory and representative decision-making.
In conducting its work with due regard to principles such as
broad consultation and effectiveness in legal policy-making,
the law reform entity can play a key role in the realisation of the
country’s overall responsibilities under Goal 16.

Most broadly, every law reform entity has the opportunity to
contribute to the realisation of the whole range of sustainable
development goals and targets. Law reform entities may take
a proactive approach in this regard. In addition, for example,
to considering intersections with individual Sustainable
Development Goal targets for existing law reform projects,
law reform agencies may consider using the Sustainable
Development Goals to guide priorities for future work
programmes. This may include undertaking reviews and
research on areas of law where reform may benefit the
realisation of the Sustainable Development Goals. It could
also include initiating a dialogue between law reform bodies,
national parliaments, civil society and key stakeholders,
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regarding linkages between legal frameworks, national
development plans and those Sustainable Development Goals

that represent a particular national priority.

In this way, law reformers can play a key role in promoting
sustainable development processes. The next section examines,
in more detail, the relationship between law and sustainable
development, with a view to providing law reformers with
perspectives on how their work can promote development,
across a range of thematic legal areas.

9.2 Law reform and sustainable development

Under Sustainable Development Goal 16, the rule of law and
access to justice is recognised as a development end in itself
within the 2030 Agenda. In addition, however, the rule of law
also plays a key role in enabling other sustainable development
goals and targets.

Drawing from the United Nations definition of the rule of law,
the concept of the rule of law can be thought of as consisting of
three components: legal frameworks, institutional capacity and
legal empowerment. Each of these three components intersects
with the economic, social and environmental dimensions of
sustainable development.

National legal frameworks, for example, commonly touch
upon all three dimensions of sustainable development. Laws on
commerce, finance, competition, trade, investment and legal
entities regulate economic transactions and contracts, ownership,
property, and access to financial resources and markets,
engaging Sustainable Development Goal 8."* Criminal law,
public and administrative law, and laws on education and health
regulate social behaviour, legal identity and access to justice,
as well as access to medical services and social rights, affecting
fulfilment of not only Sustainable Development Goal 16, but
also Goals 3 and 4." Regulatory, criminal and procedural law
impact upon environmental protection, use and access to natural
resources such as water, minerals and forests, and climate
change adaptation and mitigation, impacting on the realisation
of Goals 13, 14 and 15.20

Both national and international law have the potential for
positive — and, in some cases, negative — impacts upon sustainable
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development. In the economic sphere, for instance, sound legal
frameworks can increase clarity, certainty and the predictability
of business transactions, or secure land title or balance investment
incentives. This, in turn, promotes increased confidence in
investment and business, and generates an enabling environment
for economic growth.

Across the Commonwealth, expert advisers, supported by the
Commonwealth Fund for Technical Co-operation, report the
importance of sound legal frameworks for sustainable economic
growth. In one Caribbean country, for example, support for
the drafting of a Public Procurement Act and a Public Finance
Management Act; the development of a framework for contract
management and administration; as well as legal advice
on the commercialisation of government estates through a
public—private partnership have been associated with a recent
generation of employment, a reduction in unemployment and
growth in the construction sector.

In the social sphere, effective legal frameworks can ensure
the legal identity of individuals, allowing access to education,
health and employment. Laws can set out commonly accepted
standards of behaviour in the form of criminal legislation,
combat discrimination in access to goods and services, ensure
access to information and provide access to justice, including
both formal and informal means of dispute resolution. Such
outcomes facilitate the full inclusion and equal rights of all
groups and individuals in society, empowering persons to be
economically and socially active. As regards legal identity,
in particular, Sustainable Development Goal target 16.9
commits states to ‘provide legal identity for all, including birth
registration.

In the environmental sphere, legal frameworks with effective
enforcement mechanisms can prevent and provide redress
in the case of environmental pollution, provide rights to
participation for local communities and indigenous persons in
the use of natural resources, and set targets and standards for
limiting environmental deterioration. Such outcomes can be
critical to protecting, restoring and promoting the sustainable
use of ecosystems, sustainably managing forests, combating
desertification, halting and reversing land degradation and
biodiversity loss, and promoting climate change adaptation and
mitigation.
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When laws are unclear, inconsistent or ambiguous, however,
they can hinder commercial transactions, sustainable land
use, social welfare or crime prevention, or they might enforce
traditional social codes that discriminate against poor and
vulnerable groups. At best, this may mean a missed opportunity
for sustainable development. At worst, it could actively hinder
development. In some cases, countries may not possess laws
that adequately protect interests such as water management
and sanitation, energy generation and distribution, agricultural
development, and protection against environmental pollution
and degradation. Legal systems that do not adequately cover
intellectual property and technology transfer issues may further
result in only marginal benefit from advances in science,
technology and innovation that could assist in addressing
development challenges.?!

The conceptual connections between the rule of law and
development are clear. However, when it comes to individual
country-level law reform and the strengthening of legal
frameworks, it may sometimes be challenging to identify
those reforms that might be of most benefit for sustainable
development. There remains the question, in effect, of which
areas of law should be prioritised in order to achieve the greatest
overall sustainable development gains.

This question is, of course, far from straightforward and - in
each country context - must take into account a number of
different factors. These include particular national Sustainable
Development Goal and target priorities, national strengths and
challenges in the justice system, and the overall evidence base for
the relationship between particular legal provisions and specific
development outcomes. Such research may be beyond the scope
of most law reform agencies, although law reform agencies may
play an important role in advocating and collaborating in such
research.

While further research is needed, a few, indicative, areas of law
that law reform agencies may consider as particularly important
to sustainable development include legal identity, company
and commercial law, and climate change law. Laws on birth
registration, data protection, identity theft and digital identity,
for example, can all support the realisation of Sustainable
Development Goal target 16.9: ‘provide legal identity for all,
including birth registration’ In the area of climate change,
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overarching climate change statutes, energy market laws,
greenhouse gas emissions laws, and land use and forestry laws
can all support Sustainable Development Goal 13: ‘take urgent
action to combat climate change and its impacts’ Closely related
to this, disaster risk management laws may support Sustainable
Development Goal target 13.1: ‘strengthen resilience and
adaptive capacity to climate-related hazards and natural disasters
in all countries. In the area of commercial and company law,
laws related to the registration and operation of companies,
debt and equity finance, secured transactions and corporate
insolvency can support Sustainable Development Goal target
8.1: ‘sustain per capita economic growth in accordance with
national circumstances and, in particular, at least seven per cent
gross domestic product growth per annum in the least developed
countries. In addition, legal frameworks on innovation and
intellectual property, traditional knowledge and genetic resources
have a direct bearing on Sustainable Development Goal target
15.6 — ‘promote fair and equitable sharing of the benefits arising
from the utilisation of genetic resources and promote appropriate
access to such resources, as internationally agreed’ — and target
9.b - ‘support domestic technology development, research
and innovation in developing countries, including by ensuring
a conducive policy environment for, inter alia, industrial
diversification and value addition to commodities.

There is no ‘one-size-fits-all'’ approach when it comes to legal
reform and development, and the examples above represent
only a very small proportion of laws that may have relevance to
sustainable development. Further research in this area is needed.
In seeking to maximise the role of law reform in promoting
sustainable development, however, law reform entities may
consider actions such as examining options for undertaking
a high-level ‘mapping’ of legal frameworks and possible
intersections with Sustainable Development Goal targets, as well
as possibilities for developing a national ‘roadmap’ for law reform
in support of sustainable development.
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Notes

1 http://www.ohchr.org/EN/Professionallnterest/Pages/UseOfForceAnd
Firearms.aspx

2 http://www.ohchr.org/EN/ProfessionalInterest/Pages/OlderPersons.aspx

3 http://salawreform.justice.gov.za/reports/r-pr107-SXO-AdultProstitution-
2017-Sum.pdf

4  http://www.justice.gov.za/salrc/reports/r_prj105_2002aug.pdf

5 https://www.lawcom.gov.uk/project/children-their-non-accidental-death-
or-serious-injury-criminal-trials/; see Part I'V.

6 https://www.lawcom.gov.uk/project/protection-of-official-data/, chapter 6.

7 http://www.uncitral.org/

8 http://thecommonwealth.org/our-charter

9 http://thecommonwealth.org/history-of-the-commonwealth/
singapore-declaration-commonwealth-principles

10 http://thecommonwealth.org/history-of-the-commonwealth/harare-
commonwealth-declaration

11 http://www.un.org/Docs/journal/asp/ws.asp?m=5/2004/616

12 http://thecommonwealth.org/sites/default/files/history-items/documents/
LatimerHousePrinciples.pdf

13 www.thecommwealth.org

14 http://www.ohchr.org/EN/HRBodies/UPR/Pages/UPRMain.aspx

15 http://www.ohchr.org/EN/Professionallnterest/Pages/StatusOfNational
Institutions.aspx

16 http://uhri.ohchr.org

17 https://sustainabledevelopment.un.org/hlpf

18 Sustainable Development Goal 8: Promote sustained, inclusive and
sustainable economic growth, full and productive employment and decent
work for all.

19 Sustainable Development Goal 3: Ensure healthy lives and promote
well-being for all at all ages; Sustainable Development Goal 4: Ensure
inclusive and equitable quality education and promote lifelong learning
opportunities.

20 Sustainable Development Goal 13: Take urgent action to combat climate
change and its impacts; Sustainable Development Goal 14: Conserve and
sustainably use the oceans, seas and marine resources for sustainable
development; Sustainable Development Goal 15: Protect, restore and
promote sustainable use of terrestrial ecosystems, sustainable manage
forests, combat desertification, and halt and reverse land degradation and
halt biodiversity loss.

21 See, for example, International Development Law Organization, 2014.
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