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Chapter 2

Carolyn Deere Birkbeck

2.1 Introduction

Recurring standstills in the World Trade Organization (WTO) Doha Round of
negotiations is rightly spurring debate among the WTO’s members and Secretariat,
as well as experts and stakeholders, on the future of the organisation.! The issues at
stake are not new. Amid concerns about the languishing negotiations, WTO members
made a collective call at the 2011 WTO Ministerial Conference for the organisation
to be improved and its functioning to be strengthened. To date, however, members
are yet to make any decisions or provide guidance regarding a process to advance
such efforts.

This chapter analyses the systemic issues and challenges that small states face in the
multilateral trading system.? To help enable small states® to participate meaningfully
in discussions on WTO reform, it highlights areas of particular importance to them,
and presents options and proposals that could be pursued by small state governments
and stakeholders.*

Neither the WTO nor the debates about its challenges are static. As the intensity of
public debate on globalisation waxes and wanes, and the salience of specific trade
challenges shifts and evolves, so too has the debate on systemic issues facing the WTO.
Since the WTO’s launch in 1995, the issue of institutional reform - whether or not it
is needed, in what form it may be needed and through what kind of process it could
be delivered — has been an ever-present issue for the organisation and its growing and
diverse membership.

Calls from member states and scholars for attention to be paid to ‘systemic’
challenges facing the WTO have been most acute at specific junctures in its relatively
short history, most notably following the Seattle, Cancun and Hong Kong WTO
Ministerial Conferences, but also in the face of the ongoing failure of members to
conclude the round of negotiations launched by the 2001 Doha Development Agenda
(DDA).® Intense public debate at each of these junctures has spurred debates about
the organisation’s legitimacy” and a number of high-level efforts to focus attention on
concerns about systemic challenges facing the WTO.

In 2004, former WTO Director-General Dr Supachai Panitchpakdi commissioned
a consultative board of experts, led by Peter Sutherland (former Director-General
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of the General Agreement on Tariffs and Trade (GATT) and the WTO),? to present
proposals for institutional reform. The Sutherland Report was followed in 2007 by
an independent commission supported by Warwick University on ‘the Future of the
WTO? The view that more attention to other ‘systemic issues, beyond the challenges
facing WTO’s negotiation function, was one of the reasons that WTO members
agreed in 2009 to reinstate the practice of holding biennial Ministerial Conferences
(as called for in the WTO’s mandate) and to put discussion of ways to strengthen
the multilateral trading system on the agenda.!® Furthermore, in 2012, the WTO
Director-General Pascal Lamy commissioned a report from a panel of eminent
experts on the future of the global trading system.!!

To date, action on institutional reforms and systemic issues has been constrained
by differences between and within the membership (and the WTO Secretariat) on
priorities and on how best to approach and address these issues, if at all. However,
some WTO reforms have proven possible. A number of administrative and informal
changes have been made to how the WTO works.!? There have also been several
formal decisions taken by the WTO’s General Council, trade ministers or the
WTO Secretariat. Meanwhile, proposals for reform continue to be generated by
governments, scholars, civil society and industry groups.?

The year 2015 marks the 20th anniversary of the WTO, and members are likely to
meet by the end of 2015 for the next biennial WTO Ministerial Conference. Members
thus have an important opportunity to forge a way forward not only on the WTO’s
negotiating agendas but also on systemic issues and challenges facing the organisation.
Given the many challenges that small states face in the international trading system
(see Chapter 1), they have a clear interest in negotiating for the substantive content of
trade agreements to account for their particular needs, constraints and vulnerabilities.*
In addition, small states have much to gain by engaging in debates on systemic and
institutional reforms at the WTO. They should work to ensure that the particular
needs and concerns of the WTO’s smallest members are not neglected, and that the
various systemic issues facing the WTO are addressed in ways that ensure they can
use and benefit from all of the functions the multilateral trading system (MTS) offers.

For small states, ongoing discussions of systemic issues facing the WTO can and
should be harnessed as an opportunity to promote attention to a number of their
pressing priorities, including:

« concrete measures to boost their participation in and influence on WTO decision-
making and to ensure inclusive, transparent processes that maximise possibilities
for effective engagement;

o greater support for building the supply-side capacity needed to benefit from trade
opportunities, to meet the high costs of implementing trade agreements and to
build the long-term regulatory, institutional and negotiating capacities required
to manage their international trade relations;

o greater allocation of WTO’s budget for trade research, statistics and monitoring
toward analysis that responds to their needs, while building their local research
capacities;
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o mechanisms for independent assessment of the potential and actual impacts of
WTO rules on national development priorities;

« promotion of ‘development-oriented’ coherence between WTO rule-making and
the policy strategies and advice of international organisations and development
agencies (such as in regard to debt and finance) upon which small states are
particularly reliant for implementing their development strategies;

« assurance that interactions between the WTO and other institutions of global
economic governance (such as the G-20 and development co-operation agencies)
incorporate a specific focus on the needs of small states;

o Dboosting transparency and understanding of intersections between WTO
agreements and the growing range of preferential trade agreements (PTAs) and
regional trade agreements (RTAs), including integration arrangements among
small states; and

« exploring ways in which the WTO’s dispute settlement arrangements could help
small states to better enforce their trading rights on the global stage.

This chapter analyses systemic issues of particular interest to small states, in regard to eight
of the WTOss institutional functions: (1) regime management, including agenda setting
and policy dialogue, internal management of the WTO Secretariat and the functioning of
the WTO's regular committees; (2) negotiation and rule-making, including the principles
and processes of negotiations, the ways in which small states and their coalitions are
represented and the accession process; (3) dispute settlement; (4) monitoring of treaty
implementation and assessment; (5) research and statistics; (6) AfT, capacity-building
and technical assistance; (7) outreach and stakeholder engagement; and (8) interface with
the broader system of global economic governance as well as RTAs and PTAs, both those
in which small states participate and those in which they are left out.

For each of the functions, some of the options that small states could pursue relate
specifically to actions that they could call on the WTO Secretariat to take. Others
relate to actions that governments could take in their capacity as WTO members, in
their role as donors to small states or as members of other international organisations
relevant to trade and small states. Some recommendations also relate to the
Secretariats of other international organisations and to stakeholders - that is to the
wider system of actors that animate the MTS.

2.2 Regime management: options and proposals

This section addresses the WTO’s regime/system management function, including
several cross-cutting issues related to the WTO’s regular committees and the internal
management of the WTO Secretariat.

2.2.1 Strategic direction and new issues: agenda setting,
policy dialogue and deliberation

The importance of a rules-based, multilateral approach to managing world trade to
small states is widely accepted. At the heart of debates about systemic issues facing
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the MTS, however, are enduring tensions about the underlying mandate and strategic
direction of the WTO as the core multilateral trade institution for managing world
trade.

Development advocates contend that the core purpose of the WTO is too often
misconstrued as one of opening trade; instead they argue that its purpose is one
of promoting development alongside the ‘global public good’ of a rules-based MTS
(Mendoza, 2003, Puri 2011). Others insist that the WTO needs to shift away from
the traditional mercantilist vision of the GATT to better address goals of sustainable
development. Although difficult to resolve, the deeply systemic issue of the WTO’s
purpose and mandate is important because the varying views and visions that
members assert set important contexts for their positions on other issues.

A cross-cutting issue for the WTO is whether or not its institutional structure is
adequate for the task of enabling strategic policy oversight of the trading system.!”
There have been numerous proposals for new processes, structures and initiatives
to strengthen the WTO’s deliberative function, most notably to provide a space for
policy debate, problem solving and thinking about long-term strategic direction
and challenges facing the multilateral trading system.!¢ There also appears to be
growing recognition that deliberative spaces within the WTO system are needed to
engage political and policy leaders, including new issues (prominent among these
are the increasing complexity of non-tariff measures, energy, exchange rates and
climate change).!” Ongoing debates at the WTO on how to address ‘new issues’
suggest that such venues will be increasingly important for keeping the WTO both
dynamic and relevant. Moreover, these debates highlight the important questions
of ‘who decides’ which issues warrant attention from the membership, in what
form members can have their say and how to ensure the WTO’s weakest members
have a voice.

Those keen to foster more high-level policy engagement of national officials, ministers
and even leaders in the management of the WTO system have proposed more frequent,
annual Ministerial Conferences and also the transformation of some Ministerial
Conferences to serve more as policy or strategic summits, such as on a five-yearly
basis.!® Some analysts propose that the WTO should have a management committee or
executive board comprising member states to guide negotiations and oversee, among
other matters, the budget and management of the WTO Secretariat. Proposals for any
kind of formal, smaller group management structure of the WTO negotiations (such as
the structure that existed in the latter years of the GATT in the form of the Consultative
Group of 18 (CG-18)) quickly encounter political opposition among those fearful that
it would enable a sub-set of member states to dominate the WTO. There is, however,
growing interest in the formation of a consultative/advisory/strategic body, with an
appropriate representative/rotating membership of key countries and coalitions/
groups, which could focus on strategic issues for the system as a whole and deliberation
on emerging challenges. Proponents advocate that such a group would not focus on
specific issues under negotiation or have any decision-making capacities.

There are proposals for re-invigorating the WTO’s regular committees, the General
Council and Ministerial Conferences through redefinition and/or clarification of



Systemic Issues for the Commonwealth Small States 27

mandates in ways that would better enable policy dialogue/deliberation on policy
matters and the strategic direction of the WTO." Indeed, a growing number of experts
call for greater opportunities for political deliberation within WTO decision-making
(Howse 2002; Pauwelyn 2005).

Others contend that, rather than seek a new space in the WTO for policy
deliberations, the WTO may in fact be best suited to ‘hard-rule’-making, while
deepening co-operation with other international organisations, such as the United
Nations Conference on Trade and Development (UNCTAD) and the Organisation
for Economic Co-operation and Development (OECD), to offer a joint forum for
policy dialogue.

Finally, some analysts also argue that, to effectively integrate development into
international trade disciplines, the current institutional apparatus of the WTO needs
revision. Options could include upgrading the WTO Committee on Trade and
Development (CTD) to the level of a ‘Council’ and incorporating a more explicit
‘development’ post at the senior level of the WTO (such as at the Deputy Director-
General level), where responsibilities could include working to promote the adequate
representation of small states and their interests in decision-making.

2.2.2 Regular committees

Alongside the ‘special sessions’ of the various WTO Committees that were established
to facilitate the Doha Negotiations, the WTO’s suite of regular committees continue
to be responsible for much of the day-to-day administration of WTO agreements
and regular work of the organisation. Their roles include enabling information
exchange, dialogue, data collection and notification processes (where WTO members
inform each other of national developments), which in turn assist countries in
their implementation of WTO agreements (Elsig et al. 2013). Notably, the roles of
Committees vary and sometimes involve several different roles. Some Committees
are charged with overseeing the notifications requirements embedded in WTO
agreements (e.g. countries must notify the Technical Barriers to Trade and Sanitary
and Phytosanitary Standards (SPS) Committees respectively on their planned
regulatory reforms in the areas of technical standards and sanitary/phytosanitary
standards). In some cases, these notifications touch on substantively challenging
and highly political issues (e.g. subsidies notifications). Other Committees are more
procedural or focused on internal matters (e.g. Budget Committee) and some are
charged with exploring policy issues and intersections (e.g. Working Group on
Trade and the Transfer of Technology) and the appropriate WTO response. In some
instances, the regular committees serve as a forum for the exchange of views and
reflection on emerging issues and on best practices, which can lead to the elaboration
of new norms or activities for the WTO (Elsig et al. 2013).

In the wake of the stalled Doha Round, there is new interest in strengthening the
roles of the WTO’s regular committees. For small states, the regime management
activities of regular committees, such as monitoring external trade policies and
trends (including through notification processes), as well as exchanging views on best
practices and emerging topics, are particularly important because small countries
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face capacity constraints in conducting such activities themselves. However, the
small size of most small state delegations means that they cannot attend, never mind
effectively participate in, many of the Committees. With many Committee meetings
held each week, and often in parallel, even efforts to pool resources through coalitions
do not adequately address the challenges small states face in absorbing extensive
background documentation and simply being able to attend the great number of
regular committee meetings on top of special sessions and other informal meetings,
briefings, training sessions, etc.

There is not, however, always a shared understanding or clarity on the roles of
Committees.”” Some Committees achieve little progress on their agenda items,
returning repeatedly to the same issues or devoting most of their time to debates on the
mandate of the Committee. In some Committees, engagement of the membership is
weak. Furthermore, the roles and responsibilities of Chairs are not always sufficiently
understood, in which case it is effectively the Secretariat that shepherds the work of
the Committee.

There have been calls for greater engagement of relevant non-stake actors with
expertise or experience (whether from non-governmental organisations (NGOs), the
private sector or academia) and inter-governmental organisations (IGOs) to inject
new energy, evidence and analytical insight into some discussions.?! Furthermore,
some Committees lack the mandate to do any more than encourage countries to
notify and report, relying on the motivation of individual members to comply with
such commitments. Amid calls for the WTO to better respond to emerging and new
issues, there are differences of opinion among the membership about the extent to
which regular committees should engage in policy deliberations, particularly where
these may have the potential to lead to the elaboration of new norms.

Options for discussion by small states include:

o greater support for efforts by small states to be present and engaged in regular
committee work, such as through support for non-resident small state missions
in Geneva and for the efforts of small state coalitions/groupings to broaden and
deepen their participation in regular committee meetings.

« adoption of a policy on observership of WTO regular committees, including the
potential for other IGOs, NGOs and private sector actors to provide technical and
expert input.

o improvement of the process of choosing committee Chairs, with a focus on
relevant technical knowledge and facilitation skills, ensuring that Chairs receive
adequate substantive support and training in meeting management/facilitation
where relevant.

o clarification of the mandates of regular committees, including if and how they could
be more engaged in deliberative debates and discussions of challenges not already
addressed in negotiations (e.g. on new issues such as climate change and trade,
exchange rates, food security, global value chains, etc.) or if other mechanisms
should be used for such purposes.
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« provision of tailored advice to small states (and least-developed countries (LDCs))
on key upcoming issues across regular committees that have particular relevance
to their national interests and, where appropriate, short briefings by the Committee
Chair or Secretariat on the content of relevant background documentation.

2.2.3 Secretariat and internal management

A further set of proposals on WTO reform address the role, management and
resources of the WTO Secretariat — the custodian of the WTO’s agreements.

There has been considerable political discussion about the WTO Secretariat’s
relationship with member states, with a particular focus on the importance of
Secretariat neutrality. Developing country concerns about impartiality on the part of
the Secretariat have arisen in regard to many areas of the WTO’s work, such as in the
trade policy review process, the dispute settlement process, the provision of technical
assistance and training, and its research agenda. The complaints have focused on
alleged Secretariat bias in favour of greater trade liberalisation and/or in favour of
the interests of the more powerful member states.> The Secretariat has many roles
with the potential to have an impact on outcomes and perceptions. For instance,
as the skills and knowledge of Committee Chairs varies widely, the Secretariat’s
scope for influence — whether intentional or inadvertently — can be high. Although
some Chairs steward their Committees with minimal backup from the Secretariat,
others rely heavily on the Secretariat to prepare their strategy, speaking notes and
summaries and to advise them before, during and after Committee meetings (in
addition to formal summaries prepared afterwards by the Secretariat). One response
from developing countries has been to take a close interest in the process for selection
of the WTO’s leadership (particularly its Director-General)?* and to argue for boosted
developing country representation among the WTO’s staff.

A range of other management issues, with similar political dimensions, has arisen with
regard to the appropriate structure of the WTO’s senior management. There have been
questions, for instance, about the efficacy of having four Deputy Director-Generals.
The Deputy Director-General positions are essentially political appointments made
by the Director-General, usually of senior former trade diplomats from the WTO’s
membership, with consideration of regional representation. Two concerns that
have arisen are the weakening of institutional memory, as the incumbents in these
positions change on a regular basis, and questions about the qualifications of some
political appointees for roles in senior management and political posts. Regarding
the role of the WTO’s senior management, some analysts have also argued for deeper
consideration of the potential for the WTO’s Director-General and/or senior staft
to be selectively involved in the chairing of some negotiations (Ismail and Vickers
2011). Although the Director-General chairs the Doha Round’s Trade Negotiation
Committee, representatives of member states chosen by the membership normally
chair all other Committees.

Many proposals for strengthening the WTO include some expansion and
intensification of the Secretariat’s activities (such as an expanded trade policy review
(TPR) process) and potentially also of its staffing and budget. Indeed, since the WTO’s
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inception, some have called for the organisation to have greater resources and staff,*
emphasising its relatively small size compared with other international organisations.
Member states have, however, been reluctant to boost the Secretariat’s substantive
role and functions, scope for independent initiative or budget.

Despite its relatively small size, the Secretariat has not been passive. On the
contrary, it has undertaken numerous initiatives (such as the AfT initiative) that
have ultimately received the support of the members. This has boosted confidence
in selectively expanding the Secretariat’s scope. Similarly, despite initial reservations
about the perceived lack of formal mandate from member states for certain activities,
most WTO members concur that the WTO Secretariat’s efforts to provide regular
monitoring on protectionist measures in the context of the financial crisis have been
useful, and there has been wide support for its expanded attention to statistics and
support for research in developing countries.

Many of the proposals for expanding WTO’s activities with regard to trade and
development and to better service the needs of small states would require greater
numbers of WTO staff and resources.?> However, rather than a broad-based call for
a larger Secretariat, the case for more resources — even for development and small
states priorities — should be made on a function-by-function basis, with careful
consideration of the appropriate strategy for expanding the WTO’s role (Deere
Birkbeck 2009a). In some instances, the activities or services that small states need
could be better provided jointly with, or by, other actors within and outside the
multilateral system. UNCTAD, NGOs and national universities might, for instance,
be better vehicles for meeting research needs.

To advance their interests at the WTO, small states could argue for:
o greater representation of their nationals on the WTO staff;

« areview of the effectiveness of the WTO’s senior management system (e.g. the
practice of political appointment of four Deputy Director-Generals, and the
degree to which these Deputy Director-Generals consider the interests of small
states);

« more specific services and activities from the WTO Secretariat that respond to
particular needs of small states;

 anadvisory/consultative body of senior officials to complement the General Council’s
role, which could provide oversight and strategic direction for the WTO system
and its Secretariat on recurring challenges for the organisation, such as ensuring
adequate representation of the organisation’s smallest and weakest members.

2.3 Negotiation function: options and proposals

Political theory suggests that small states should favour multilateral over bilateral
trade negotiations, as the multilateral forums usually offer relatively more formal,
transparent negotiating processes and greater potential for collective action among
weaker countries, which can boost their ability to mitigate and manage power
asymmetries. However, a broad suite of studies has documented the challenges of
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effective developing country representation in WTO negotiations,* particularly for
the WTO’s smallest and poorest members (Jones 2013).%7

Small states have many objectives in WTO negotiations. In some areas, these are
aligned with those of other developing countries, but they also have distinct goals
and priorities. Some of their priorities include crafting rules that preserve their policy
flexibility (such as to support domestic industries and retain customs revenue),
obtaining increased access to key export markets, preservation/managed reduction
of preference, and AfT. Importantly, for some small states, ‘participating’ in the global
system is an important objective in its own right. Given that small states are often
marginalised in decision-making, sometimes merely being present in the room
ensures some degree of recognition of their interests. Furthermore, such participation
enables small states to understand the negotiations and outcomes, which helps
them to implement rules in their domestic economy in harmony with those agreed
internationally, and to be aware of the flexibilities they can use. However, powerful
states still generally dominate agenda setting and the conclusion of trade rounds. Too
often, poor, small and vulnerable countries are marginalised while the ‘big players’ in
global trade negotiations spar.

Four aspects of the WTO’s negotiation function warrant particular attention: (1)
the principles underpinning WTO negotiations; (2) the processes of negotiation —
informal and formal; (3) the representation and effective participation of small states
and their coalitions; and (4) the accession process.

2.3.1 WTO negotiation principles

Ongoing debates on how to improve the WTO’s negotiation function regularly lead
to discussion of the principles at the core of the multilateral trading system, most
notably principles of the single undertaking, most-favoured nation (MEN), national
treatment, consensus-based decision-making, and special and differential treatment
(SDT).

Single undertaking

In the light of the stalemate in the DDA, the 2011 Ministerial statement proposed
that governments should pursue ‘different negotiating approaches while respecting
the principles of transparency and inclusiveness. It proposed advancing negotiations
in those areas where progress can be achieved, such that members might ‘reach
provisional or definitive agreements based on consensus earlier than the full
conclusion of the single undertaking. As members work to apply this proposal in
practice, they encounter considerable variation (and confusion) in how members
interpret the term ‘single undertaking’ and what it means in practice (Wolfe 2009).
Some argue that the notion of a single undertaking (meaning that nothing is agreed
until everything is agreed) refers to the final suite of agreements to be adopted,
whereas others argue that the single undertaking demands that attention be paid to
obtaining a ‘balance’ between the pace of negotiations at every step along the way.

In terms of ‘different approaches, key options under discussion include a move
towards more variable speed negotiations and/or a variable geometry of rights and
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obligations through, for instance, plurilateral and critical mass negotiations (where
a sub-group of WTO member states advance with negotiations) and ‘early harvest’
decisions.?® Some proponents suggest that plurilateral approaches need not contradict
the single undertaking, arguing that agreements could be put on ‘hold” until other
elements of a single undertaking were completed. The issue is not merely theoretical.
Many governments are already in the midst of plurilateral negotiations — both on
environmental goods and services and on services.”

For small states, the proposal for new negotiating approaches offers opportunities
(such as early harvests on some issues), as well as important risks. One risk is that
promises of inclusiveness in the context of new approaches will not be achieved in
practice. To date, only a few contributions to this debate have seriously considered
the implications of variable geometry for inclusiveness and development, given the
WTO?s prior challenges in this respect.*® A second risk is that plurilateral negotiations
will leave out many developing countries, which will then later struggle to catch
up with regulations and laws, the negotiation of which they were not involved in.
A third risk is that the pursuit of plurilateral approaches will mean that small and
poor countries will be engaged on only a narrow set of issues (such as discussion
of cotton, market access and SDT), whereas the broader systemic and regulatory
issues that define the multilateral system will be negotiated by only larger players.
Moreover, critics of departure from the single undertaking argue that the challenge
of maintaining the development content of the round relies on a single undertaking,
and on the sequencing of issues defined in the original Doha Ministerial Declaration
for ensuring that attention to development issues is a priority. Finally, pragmatists
argue that the single undertaking or similar arrangements that provide the possibility
for members to make trade-offs between issue areas and interests will remain a vital
part of the politics of concluding trade deals.

For these reasons, most developing countries argue against a retreat from the single
undertaking in the context of the Doha Round (although some are more open to
this approach in the post-Doha context) (see the discussion on ‘post-Doha options’
below). There does appear, nonetheless, to be growing acceptance that, while the
single undertaking remains a core principle, its interpretation and application
demand greater clarification.

Consensus

Among international organisations, the WTO is notable for the emphasis its
members place on consensus-based decision-making. In principle, the consensus-
based procedures of WTO decision-making formally empower all participants by
giving them potential veto power, which allows even smaller states to exert more
influence on agenda setting and negotiation outcomes. Critics, however, highlight
that the consensus principle generates inefficiencies in the negotiation process, for
example by enabling one powerful country or groups of weaker players to hold
hostage the progress of negotiations. For small states, for instance, the consensus
principle enables them to work together and with groups of other countries to block
unwelcome elements of negotiations. This possibility is, however, a double-edged
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sword, as it also enables single, larger countries to block progress on issues that
matter to them. Furthermore, the consensus principle is also something of a mirage
in that it can deflect from the power politics that are pervasive in the WTO’s informal
politics.’> On many issues, consensus does not imply that all countries agree, but
rather that they have too little power to stop other countries moving ahead or have
conceded.

Several responses to these challenges have been proposed.’> One option is for
countries to vote to resolve particular negotiation issues, using the WTO’s current
one-member, one-vote rules for voting (which have been invoked in only a very
limited number of cases). Alternatively, Narlikar (2011) suggests that, to ensure that
the entire membership has a meaningful say in decision-making, members should
combine a critical mass approach with negotiations, together with a voting system
that requires a super majority. Another proposal is for the use of an executive board to
resolve negotiation deadlocks, whereas others advocate maintaining the consensus-
based approach to highly contested aspects of negotiation but allowing voting on
more procedural or less significant issues.?®

While recognising that the consensus principle may result in a slower and more
difficult process, which in turn can lead to both frustration with the system and
greater recourse to RTAs, its supporters argue that it remains the more democratic and
inclusive approach in comparison with multilateralism. Ismail and Vickers argue, for
instance, that ‘[n]ot only does consensus force WTO Members to build convergences
in their positions and make compromises in the interests of the system as a whole,
but it also creates learning opportunities and empowerment for developing and least-
developed countries’ (2011). Among other points, they emphasise that there is not so
much a problem with the ‘consensus’ principle itself but instead with its application
(Ismail and Vickers 2011),** noting that, in the past, the principle was treated with
greater respect. In line with this analysis are proposals that those withholding
consensus in WTO negotiations should offer, as the minimum, a verbal or written
statement justifying their position with evidence of potential harm. In summary,
although the consensus principle remains a common subject of criticism, those close
to WTO politics argue that efforts to revise the consensus-based principle would find
great difficulty garnering political support.

Special and differential treatment

A core systemic issue for small states in the WTO relates to the nature and
operationalisation of the concept of SDT as a core principle for multilateral rule-
making. For small states, appealing for more effective operationalisation of the
principle of SDT throughout the WTO’s agreements and work is a central part of their
negotiating strategy.>> The principle of SDT has, for instance, allowed small states to
articulate and advance their trade priorities. They also place considerable emphasis
on negotiations with the aim of clarifying and implementing SDT provisions.
However, there is considerable dissatisfaction among developing countries with
the operationalisation of the SDT principle in existing trade agreements and in the
process of trade negotiations (Mitchell and Voon 2009; Stevens 2003).
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Whereas some analysts have argued that SDT should focus simply on delaying
deadlines for developing countries to implement WTO agreements (Srinivasan 1998,
2002, 2004), most developing countries insist on a more substantive approach (e.g.
involving variations in the obligations themselves and elements such as a principle of
non-reciprocal obligations for LDCs). Some development advocates call for recasting
the SDT principle in the language of ‘hard law’ and for SDT to be locked into WTO
commitments so that they are ‘legally enforceable, predictable, and therefore more
beneficial... (Kaushik and Mukibi 2011). There are also calls to implement the ‘right to
development’ in international law, including through SDT at the WTO (Chimni 2011).

Although there have long been some 28 agreement-specific SDT proposals under
discussion in the Doha negotiations (in Annex C of the draft Cancun text), many
of the poorest countries remain unconvinced that these will provide meaningful
benefits.*® Moreover, these efforts come in the context of scepticism about the potential
for current approaches to SDT to address underlying tensions in today’s negotiating
environment — both where emerging developing countries and developed countries
spar over whether or not their claims for SDT and ‘policy space” are legitimate, and
where poorer developing countries contest some claims for SDT by larger developing
countries.’’

Some development advocates call for a new ‘positive’ SDT agenda that focuses less
on broad categories of countries (e.g. LDCs, developing countries) and more on the
specific needs of individual countries. This agenda includes proposals for ‘a la carte’
SDT that would be needs-based and tailor-made for particular countries by topic
and for developing country sub-groups (such as small vulnerable economies (SVEs),
landlocked developing countries and specific issue-based coalitions) (Melendez-Ortiz
and Biswas 2011). The criteria to qualify for SDT by topic or issue could be set by WTO
Committees, and then countries could self-designate. Developing country opponents
to such proposals, however, argue that maintaining the broad-based collective identity
of developing countries is critical to achieving the political power needed to achieve
outcomes in negotiations and that fragmentation among developing countries on
issues such as SDT would diminish that power. It may, however, be possible to have
an approach to SDT that combines both approaches, with solidarity among large
groups of developing countries on certain key principles of negotiations and an a la
carte approach to specific negotiating issues. Although there is no accepted norm in
international trade negotiations for differentiating countries on the basis of smallness
or vulnerability, the needs-based a la carte approach might yield similar results.

MFN and national treatment

The principles of MEFN and national treatment have long formed cornerstones of
WTO negotiations. There is broad consensus on the enduring principle of national
treatment (which calls on members to give equal treatment to foreign and national
actors in regard to trade policy, i.e. not to discriminate between domestic and foreign
producers).

In the context of the languishing Doha Round, however, some analysts ask if the
MEN principle has outlived its usefulness, particularly in a world where much
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trade is plurilateral or under preferential terms. According to the MFN principle
embedded in WTO agreements, countries cannot normally discriminate between
their trading partners. If countries grant a trade concession to one country (such as
a lower customs duty rate for one of their products), they have to do the same for all
other WTO members. (Notably, the preferential trade arrangements that many small
states trade under occur against the MFN principle.)

Growing interest in plurilateral negotiations has spurred debate on whether or not the
agreements that emerge should be applied on an MEN basis. Whereas results of the
current plurilateral negotiations at the WTO on environmental goods are intended to
apply on an MFN basis, some WTO members are pursuing a plurilateral agreement on
services, which is initially being negotiated outside the WTO with the intention that it
will be applied on a non-MEN basis (albeit with a view to eventual multilateralisation
in the WTO system). Already the WTO’ existing plurilateral Agreement on
Government Procurement is applied on a non-MFN basis. The implication of non-
MEN plurilateral agreements is that the benefits of such agreements would extend
to only the parties to the agreements and not to all other WTO members. Even amid
discussion of MFN/non-MFN plurilateral agreements, the wider view appears to be
that MEN must remain a core principle of the WTO and that greater understanding of
its role/relevance, both historically and currently, is needed.

Post-Doha options

Several proposals have been offered for how to improve the WTO negotiating function
post Doha. There are, for instance, proposals for moving away from all encompassing
‘rounds’ of negotiations on an ever-increasing number of subjects to more a la carte
negotiations. In this spirit, some propose revisiting the mandate of the WTO regular
committees so that the WTO can serve as a permanent negotiating forum, whereby
negotiations would be prioritised and addressed as new topics arise. There also appears
to be greater sympathy for pursuing plurilateral agreements in the post-Doha world (i.e.
once the Doha Round is concluded).

To ensure consistency with multilateralism, Rodriguez and Wilke (2011) propose the
following guidelines for plurilateral approaches: (1) requiring the WTO Ministerial
Conference or the General Council to launch the negotiations (a green light to proceed),
thereby implying a collective decision by all WTO members; (2) establishing criteria
for the determination of what constitutes a critical mass on a case-by-case basis, taking
into account the political and economic position of individual countries; (3) providing
for particular ‘opt out’ options for WTO members in negotiation clauses, which means
that acceding members to a plurilateral agreement could accept or reject certain
elements later; and (4) applying all agreements on an MFN basis. Further proposals
focus on the importance of the process of plurilateral negotiations, insisting that they
should be undertaken with the broader WTO membership and framework in mind; as
such, all members should be able to observe and have a voice in the negotiations, and
principles such as SDT should be incorporated into negotiations. Some proponents
also argue that calls for moving ahead with specific plurilateral negotiations should be
evaluated by their merits (rather than by quantitative criteria such as that the countries
involved must represent a certain percentage of trade in the sector concerned).
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An alternative proposal considers ways in which the processes through which
governments seek to cooperate may need to vary depending on the subject matter
in question; whereas negotiations on tariff liberalisation may call for processes that
facilitate competitive bargaining, efforts to forge greater transparency, harmonisation
or cooperation on ‘inside-the-border’ regulatory measures might be better suited to
processes that emphasise dialogue, exchange and institutional support. The regulatory
goal may vary - it could be regulatory convergence/harmonisation or greater
transparency of differences between heterogeneous regulatory systems. Some argue
that negotiations on regulatory matters ought to be designed to focus on guidelines
and best practices rather than on hard law, and that such dialogue may be better
suited to non-WTO forums such as UNCTAD or the OECD. ‘New issues’ might be
better addressed within the WTO but in a deliberative/policy dialogue format, with
possible collaboration from other relevant international organisations.

Options for discussion by small states include calling for:

 anagreement on an approach and specific timeline by which the WTO members
will finalise proposals for making a broader range of SDT proposals more precise,
effective and operational, and on the establishment of an SDT monitoring
mechanism;

« anew approach to SDT that combines existing categories of developing countries
with a more issue-specific needs-based approach;

o affirmation of the importance of the WTO’s MFN principle and consensus
principle;

« apost-Doha dialogue among members on the approach to negotiations, including
options for variable geometry and a permanent negotiating forum as an alternative
to negotiation Rounds.

2.3.2 Negotiating process: formal and informal

Since the mid-2000s, there has been growing attention given to the rising participation
of developing countries and their coalitions in WTO negotiations, as well as to the
fairness, transparency and inclusiveness of the WTO decision-making processes.*® As
the prominence of developing country coalitions and emerging developing countries
in international trade negotiations mounts, their strategies and performance are also
a topic of increasing interest.*” Scholars and experts have set forth a variety of lessons
for developing countries, as well as proposals and strategies for bolstering the impact
of their coalitions.*’ Alongside studies on how to strengthen small states and their
coalitions are numerous proposals for better management of the WTO negotiating
process — most notably, the scope, complexity and asymmetric power dynamics of
negotiations.*!

Although the Doha Round is notable for the increasing participation of large
developing economies in the inner circle of WTO negotiations, weak and small
countries often remain absent; they cannot take for granted the support of other
developing countries in advancing their particular interests across the WTO’s
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functions (Deere Birkbeck and Jones 2012). Small states have worked to address some
of these challenges by making greater use of coalitions. The process of negotiations —
both formal and informal - has also evolved in ways that address important elements
of exclusion, most notably by widening the representation and participation of
coalitions in some of the key informal processes.

Although the growing use of coalitions by developing countries has altered the
‘atmospherics’ of trade negotiations, for many of the poorest and weakest countries,
the reality is one of exclusion from key negotiating processes. Indeed, some critics
argue that optimism about the rise of coalitions at the WTO is giving unwarranted
legitimacy to a negotiating process that remains fundamentally flawed in terms
of opportunities for effective representation and participation by small and weak
countries. Four sets of persistent challenges exist: (1) structural power asymmetries
shape negotiations; (2) resource, power and organisational constraints; (3) perceptions
on the part of small states that they are operating under a high level of threat from
large states, reducing their expectations of influence (Jones et al. 2010); and (4) the
persistence of informal small group meetings within and outside the WTO, and the
formal structure/sequencing of negotiations and modalities. A particular concern
for small and poor states is that negotiations are increasingly divided into two tiers,
in which small and poor countries are engaged in negotiations on only a narrow set
of issues, such as discussion of cotton, market access and SDT, whereas the broader
systemic and regulatory issues that define the multilateral system are negotiated by
larger players.

It is widely agreed that there is little prospect that the WTO will ever reach agreements
with all its members in a room and, as such, some small group processes are inevitable.
In this regard, two areas for attention are the composition of small groups and the
transparency of their deliberations. On the composition of small groups, the WTO
Director-General has considerable flexibility as regards who is invited to small group
meetings, as do other governments and Chairs that host such meetings. Although
flexibility is indeed important for the negotiation process, and smaller numbers
can improve efficiency, the risk is that the most powerful countries will negotiate
in smaller groups, resulting in decisions that they are then able to impose on the
excluded countries. Whereas closed consultations previously included only a handful
of developing countries on an individual basis, there are now greater efforts to engage
relevant coalition representatives, at least in the more formal’ of informal negotiations
(such as green rooms held within the WTO Secretariat and hosted by the WTO
Director-General). However, beyond green rooms, many countries and coalitions
remain excluded from the myriad of other informal negotiation processes or are not
able to participate effectively when they are invited.

As regards the transparency of the deliberations of small groups, the benefits to small
states of increased inclusion of their coalitions at key moments of the negotiating
process also depends on the internal co-ordination and politics of those coalitions.
The benefits of inclusion are eroded, for instance, if members of relevant coalitions are
not properly consulted, informed and briefed by their representatives. Although many
coalitions are making efforts to improve their internal communication strategies and
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information dissemination (Patel 2007), the transparency and co-ordination within
those coalitions that small states participate in remain imperfect. The result is that,
even if a coalition is included in green rooms, some individual members may still feel
inadequately represented.

In regard to the structure and sequencing of negotiations, small states have long
complained about their difficulties participating in a proliferating and overlapping
suite of WTO meetings, particularly given the complexity of topics in question. Even
in the regular negotiating work of the WTO in Geneva, small states cannot follow
all the subjects of the Doha Round simultaneously alongside the organisation’s
regular work. Concerns have been particularly acute during Ministerial Conferences
where intensive negotiations have occurred. The prominence of concerns about the
negotiating process at Ministerial Conferences has faded somewhat from attention
largely because there has been no ‘negotiating’ agenda at any Ministerial Conference
since 2005, but attention on this issue is likely to re-emerge when Ministerial
Conferences are again used as a negotiating venue. A key challenge here will be for
members to learn from and build on the experience of past Ministerial Conferences.
Given the high turnover of delegates across national missions to the WTO, however,
much of the relevant ‘institutional memory’ erodes over time. The task of retaining the
lessons from the past will thus require explicit attention from members, the Secretariat
and external experts alike.

Some further aspects of the negotiating process for which reform proposals have been
offered include the role of Chairs in negotiations and the process of WTO Ministerial
meetings; the role of the WTO Secretariat in negotiations; and the relationship
between ongoing negotiations in special sessions and the regular work of WTO
Committees.*> Some analysts, for instance, propose that greater intervention and
leadership on the part of the Secretariat with well-defined parameters is possible.*?

In regard to the WTO negotiating process, small states could call for:

« discussions on reform of the WTO’s negotiating processes to focus on balancing
of three competing demands: greater efficiency, inclusiveness and legitimacy
(Ismail and Vickers 2011). These three considerations are particularly important,
given that any agreement reached at the WTO must ultimately be ratified and
implemented by governments at the national level, where concerns about
inclusiveness and legitimacy often emerge.

« improved transparency of green room meetings and small group consultations,
such as through a fuller briefing of what has occurred in meetings by the WTO
Secretariat and by their coalition representatives, and clear guidelines for all
negotiating Chairs on the composition of the green room and other small group
meetings. Without the imposition of formal procedural rules that might prove
counterproductive, well-conceived guidelines could help to ensure that, where
subjects are of key interest to particular countries or have a direct impact on poor
countries (even if they are not the major trading powers or actors in that area),
such countries are invited.
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« more careful sequencing and predictability of WTO negotiations and briefings by
the WTO Secretariat to enable maximum participation by small states on priority
areas of interest. This would facilitate being able to move beyond broad political
statements to concrete positions and fall-back positions on negotiating issues.
Small states could call for the introduction of a norm of ‘time out’ in the midst of
negotiations, particularly at WTO Ministerial Conferences, to enable back and
forth consultations between coalitions and their representatives.

« improved transparency of WTO negotiations (e.g. by publishing summary records
of all meetings and key points of negotiating drafts on the WTO website without
delay), which would better enable national stakeholders to approach their own
governments for explanations and to offer suggestions (Kaukab 2011).

« adoption of a code of conduct to provide clearer guidance on the selection
and conduct of the Chairs of WTO negotiations, including ensuring adequate
representation of small states and their coalitions.

2.3.3 Representation and effective participation of small states
and their coalitions

The influence of the WTO’s smallest members on the outcome of negotiations also
continues to be impeded by a lack of clarity on the part of many such countries about
their negotiating interests and underlying institutional weaknesses, and by several
systemic constraining characteristics of WTO negotiation processes.** On a positive
note, small states have projected their voice more assertively, acquired more visibility
and drawn more attention to their concerns in WTO negotiations over the past
decade, particularly through coalition building and more specific articulation of their
interests and demands. This is reflected in the fact that many draft Doha negotiating
texts recognise the need to take account of the diversity in the needs and capabilities
of members, specifically through differentiated proposed treatment of various groups
of countries, including SVEs (Deere Birkbeck and Jones 2012).%°

Atthe WTO, small states are, nonetheless, making efforts to work together, most notably
through the SVEs in the WTO’s CTD (special session) and other negotiating bodies.
This approach has yielded some important successes, such as the establishment of a
Work Programme on Small Economies.*® The Doha Declaration mandates the General
Council to examine the problems facing small economies and to make recommendations
on the trade-related measures that could improve their integration into the multilateral
trading system, without creating a separate category of WTO members. Furthermore,
the WTO General Council agreed in 2002 that the question of small economies would
be a standing agenda item of the General Council; that the CTD would hold dedicated
sessions on this question and report regularly to the General Council; and that the
relevant subsidiary bodies will be asked by the General Council to frame responses
to the trade-related issues identified in the CTD. Furthermore, the 2005 Hong Kong
Ministerial Declaration contains several references to small economies; in paragraph
41, itinstructs the CTD in a dedicated session to continue its work and monitor progress
of the proposals by small economies in the WTO’s negotiating groups and other bodies.
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Small states participate in a number of coalitions and groups in the WTO; some of
these are based on regional identity (the African, Caribbean and Pacific group of states
(ACP), the African Group, the Caribbean Community Secretariat (CARICOM) and
the Organization of Eastern Caribbean States (OECS)), whereas others are based on
shared characteristics (the SVE and LDC groups). Small states have also participated
in broad coalitions of developing countries such as the G-90 and the G-110, and some
have joined issue-based coalitions such as the Cotton 4,* Friends of Fish and the G-20
in the effort to have their voices heard and interests taken into account. However,
although issue-based coalitions can also be an effective vehicle for negotiations, they
tend to be under-utilised by small states.

Coalitions are useful for small states in several ways (Deere Birkbeck and Jones
2012). First, coalitions can help countries to build negotiating positions, where their
understanding of issues might otherwise be weak. Second, participation in coalitions
can expand the representation of countries, as their interests can be represented in
multiple places. The SVE group, for instance, designates focal point co-ordinators
that follow particular issues and attend issue-specific meetings on their behalf. In
some instances, countries have joined coalitions simply to ensure that their specific
interests are heard by that coalition (Deere Birkbeck and Harbourd 2011). Third,
coalitions can help build convergence among the WTO membership. Fourth, the
growing use of coalitions has improved the transparency of the WTO’s ‘green room’
processes (as it enables an expanded representation of small states through their
coalitions).

To boost the effectiveness of small state engagement in coalitions and the credibility
of those coalitions in the eyes of negotiating partners, a number of proposals have
already been made, including for improving the internal workings of coalitions
(e.g. strengthening internal management, including on principles for representation
of coalition members; mechanisms for internal transparency and consultations;
institutionalised co-ordination; and selection of leadership),*® boosting negotiating
strategies and tactics, strengthening accountability and oversight of delegated
representatives of the group and more careful management of lobbyists engaged by
small states to assist them in negotiations (Laurent 2011).

Given their resource constraints, a pressing strategic issue for small and poor WTO
members is not just whether or not to join coalitions, but how to use their participation
in coalitions strategically and to ensure that coalitions are tactically successful.
Rather than relying only on regional and characteristic-based groupings, countries
should give greater consideration to where and how their interests might be served
by complementing this engagement with participation in issue-based coalitions and
alliances with key regional powers (Deere Birkbeck and Harbourd, 2011).

A final matter related to small state coalitions relates to strategic decisions about
the scope and membership of the key small state coalition, the SVE group. Some
small state negotiators argue that the SVE group’s decision to expand from ‘small
island developing states’ to a ‘small vulnerable economies’ group has undermined its
effectiveness. There are concerns that the expansion of the coalition to include non-
island states made the meaning of ‘smallness’ in the context of some non-island states
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difficult to define and defend. Although the decision to increase group membership
can boost political weight within the context of WTO negotiations, where the
membership is too extensive, other WTO members could contest it. Furthermore,
there are concerns that the range of competing interests within the group may make
concessions from other WTO members to the group more costly. However, the
successes of the SVE group to date can be attributed at least partly to the flexible
definition of the group, which means that the actual composition of the SVE group
is different in various negotiating areas. As such, it can be argued that enlarging the
group and making the composition of the group flexible has been a tactical move that
has helped the group acquire recognition, as well as special and tailored treatment in
different negotiating areas, including:

« greater organisational and substantive support by the Secretariat to coalitions of
small and poor countries (including small state-specific research and analysis,
facilitating/enabling co-ordination within coalitions, Secretariat briefings where
relevant and web presence).

« more leadership from the WTO Director-General, Deputy Director-Generals
and Secretariat staff to help enable small states and their coalitions to boost the
degree and efliciency of their engagement with the organisation. This could
include more systematic efforts by the WTO Secretariat to facilitate the flow of
objective information (such as through briefings and factual information from the
Secretariat, or by hosting discussions with stakeholders and experts) on the status
and process of negotiations, and the implications for small states of proposals
under discussion.

« financial provision in the WTO’s regular budget for the representation of all
WTO members should be central to the accountability and credibility of the
WTO. That is, the representation of small states at the WTO should not be left to a
country’s own financial resources or to the unpredictable generosity of individual
WTO members that may provide assistance. Small states with a demonstrated
commitment to achieving an effective presence in Geneva should be able to
formally approach the WTO to complement the national financial resources they
can afford to invest. They could also call for the establishment of travel funds,
as many other international organisations have, to facilitate the participation
of technical experts from small and poor countries to participate in relevant
committees and meetings.

o a commitment from members that small states and their coalitions should be
more reliably represented in WTO decision-making, including green rooms and
other informal meetings.

o greater use by the WTO Secretariat of webcasts and video conferences to increase
the participation of those small states that cannot afford to station experts in
Geneva.

o further support from donors and other IGOs for the Commonwealth’s Small
States Office in Geneva.
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2.3.4 Accession process

The fourth and final systemic aspect of trade negotiations relates to the WTO’s
accession process. Among the 24 countries in the process of accession, small states
include The Bahamas, Bhutan, Comoros, Equatorial Guinea, Seychelles and Sao
Tomé and Principe, three of which are LDCs and two of which are Commonwealth
member countries (The Bahamas and Seychelles). The challenges that developing
countries face in the WTO accession process have yielded a number of studies and
numerous recommendations for reform.* The complex and time-consuming process
of WTO accession is particularly problematic for small states, upon which it can place
excessive substantive demands, particularly when they are also LDCs. Several small
states, such as Samoa, negotiated their accession for more than a decade. Bhutan’s
negotiation has lasted that long and is still ongoing. Whereas small states may be able
to harness coalitions to advance their interests in broader negotiations, in the case of
accession, they stand alone.

Core concerns about the WTO accession process relate to the length and complexity
of negotiations, power asymmetries in negotiations and the difficulties accession
countries face with implementation of accession agreements where commitments
undertaken by some acceding countries are unrealistically high. More recent entrants
often find themselves worse off than countries that are already members owing
to pressures to take on more onerous commitments than incumbent members of
similar levels of development, and because they have to accede to WTO agreements
that other members negotiated before their entry into the system. The ‘WTO-plus’
conditions that form part of most WTO accession deals risk creating a ‘two-tier’ WTO
membership. They also challenge the GATT principle of non-discrimination and add
to the obstacles facing WTO negotiations (as some new members already hold ‘hard
feelings, as they believe they have undertaken ‘too much’ in their accession deals).
Furthermore, Imboden (2012) notes that the accession focuses on the demands of
incumbent WTO members rather than on helping to advance the trade reforms
that are most important for the acceding country’s development. He also notes that
‘bilateral accession negotiations are the most difficult and least predictable part of
most accession processes...[wherein] Members can force the acceding country to
accept any of their requests or to forego accession’ (Imboden 2012).

Although some efforts to improve the accession process have been made (e.g. WTO
members adopted guidelines on LDC accessions in 2002, with the aim of expediting
their accession process and making it less onerous), the task of promoting greater
clarity, simplicity and speed for countries in the accession process remains a work
in progress. Demands for improvements in the LDC accession guidelines spurred
a decision at the 2011 Ministerial Conference to agree on benchmarks that could
help guide LDC accessions.”® The decision, adopted in July 2012, addresses five
issues: benchmarks on goods, benchmarks on services, transparency in accession
negotiations, SDT and transition periods, and technical assistance. It also provides
some concrete guidelines to operationalise the notion of ‘restraint’ when seeking
commitment from acceding LDCs. However, as the implementation of the decision is
an ongoing matter, its contribution to greater fairness in accession outcomes remains
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to be seen. Furthermore, the decision applies only to LDCs and thus not to all small
states that are in the accession process.

Options that small states could consider advancing include calling for:

o simplified and more transparent accession procedures for small states that remain
in the accession process (e.g. WTO 2010b),

« amultilateral process that facilitates agreement on those bilateral issues between
existing members and acceding states that unduly postpone accession and that
limit the scope for excessive demands on small states;

« enhanced institutional mechanisms to ‘provide acceding countries with the
opportunity to express their views on the process and periodic progress reports
on accessions to the General Council’ (WTO 2010b:11);

« the definition of transition periods for acceding small states to be given early in
the negotiation process;

« greater technical support and capacity-building for small states at all stages of
the WTO accession process. In addition, the creation of a multilateral technical
assistance programme for each acceding small state to increase the transparency
and co-ordination of aid is required; and

o assurance that technical assistance action plans for countries contain commitments
that ensure the country has the means to implement the various activities foreseen
and agreed upon (Imboden 2012).

2.4 Dispute settlement function: options and proposals

As the challenges that small states face in using and benefiting from the WTO dispute
settlement system are addressed in Chapter 3,°! only a brief summary of issues and
options is offered here.

In principle, the existence of the WTO’s dispute settlement mechanism is a major
benefit to small states, as it provides an objective judicial mechanism ostensibly
divorced from power politics. However, developed countries and a relatively small
group of larger developing countries have dominated the use of the WTO’s dispute
settlement system. Since early 2013, Antigua and Barbuda was the only small state to
have been a complainant in a WTO dispute (in a case against the USA), and Trinidad
and Tobago was the only small state to have been a respondent (in a case launched by
Costa Rica) (Jackson 2012). A number of small states have nonetheless participated
as third parties in one or more disputes.

While they have rarely been complainants or respondents, small states can be affected
adversely or positively by disputes among other WTO members. For instance, a successful
WTO complaint brought by several Latin American countries and the USA forced the
European Union (EU) to abandon its preferential treatment of bananas imported from
some countries, such as St Lucia, for which bananas are a principal export. A further
issue for small states relates to their ability to ensure that larger trading partners adhere to
any rulings that do emerge from the Dispute Settlement Understanding (DSU) process.
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The most commonly cited constraints to the use of the DSU by small states are the
significant human and financial costs of mounting a case; shortages of legal capacity to
pursue and sustain engagement in a case; inadequate resources to invest in the scientific
or technical expertise pertinent to advancing their case; and limited government and
private sector capacity to survey foreign markets to identify violations of WTO rules
that harm their interests and potential cases that they could beneficially pursue. Some
small states also perceive a threat that they will face informal bilateral pressures to
resolve cases through mutual settlement (many WTO disputes are resolved through
mutual settlement rather than rulings) and to concede to unfair settlement terms.
There is also some debate about the degree to which small states have the capacity to
retaliate, with some analysts arguing for greater optimism in lieu of overly negative
perceptions (see Chapter 3 and Nottage 2012).>

At the 2001 Doha Ministerial Conference, WTO members agreed to improve and
clarify the DSU. Subsequent negotiations are ongoing in special sessions of the
Dispute Settlement Body. Although these negotiations have not yielded concrete
outcomes, they have generated proposals from WTO members on a number of
issues, some of which address particular issues of concern for small states, such as
proposals on enhancing third-party rights; enhancing compensation as a remedy;
strengthening notification requirements for mutually agreed solutions; strengthening
SDT for developing countries at various stages of the proceedings; and modified
procedures for retaliation, including collective retaliation or enhanced surveillance
of retaliation.>

Options that small states could consider advancing to boost the responsiveness of the
DSU to their needs and address their challenges of participation include calling for:

o greater support and training for small states on the use of mediation and
alternative processes for resolving disputes, the DSU’s arbitration provisions and
other provisions that enable the WTO Director-General to use his or her ‘good
offices’ to assist countries to settle disputes;

« analysis and dialogue on the case for creating a ‘small claims’ procedure within
the WTO and on the possibility of compensation as a remedy;>*

« boosted financial contributions to the Advisory Centre on WTO Law (ACWL) to
increase its ability to respond to small states’ needs for assistance and to reduce
its membership fees for small states that are not LDCs (which receive the ACWLs
services for free);

« greater support for building legal capacity for WTO disputes within small states,
including financial support for acquiring scientific or technical expertise where
relevant. This should include assistance to help countries address pre- or post-
litigation constraints or the associated perceptions and fears with regard to political
pressure;

 increases in the legal capacity of small states and their familiarity with the
DSU process by boosting training and information for small states on the
arrangements and potential benefits of participating more frequently as third
parties in disputes;
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o Dboosted awareness in small states for governments and stakeholders of what
proceedings involve, through continued efforts to make the public aspects of
WTO dispute proceedings more transparent, such as through webcasting;

« boosted capacity of small states to monitor and analyse the sources of violations of
WTO commitments that harm their economic interests, including of industries
and small and medium-sized businesses.

2.5 Treaty administration, monitoring and assessment
functions: options and proposals

The monitoring of trade policies is a key component of treaty administration and of
the management of the WTO system. For the smallest and poorest WTO members,
monitoring mechanisms have an important role in addressing their limited resources
and capacity for surveillance.> Small states, for instance, need advance warning of
changes in the trade policies or barriers of major trading partners, analyses of the
impact of those changes and information that helps them resist pressures to ‘over-
comply” with their commitments and to promote compliance by rich countries with
their obligations (Ghosh 2010).

The WTO has several different monitoring processes and transparency provisions
within its agreements, and their number has grown since the WTO was established.
The monitoring function is served by, for instance, the day-to-day activities of
the WTO Secretariat, members themselves (in the form of self-reporting through
notification requirements embedded in some WTO agreements (such as for subsidies)),
institutionalised surveillance mechanisms such as the TPR mechanism (which has been
operating since 1989 and periodically reviews the trade policies of all WTO members)
and discussions and monitoring activities of the WTO’s regular committees.

In recentyears, further mechanisms have been created, most notably to monitor regional
trade agreements and food safety standards. There are also improved mechanisms for
monitoring AfT, such as the Global Reviews of AfT and the expansion of the TPR’s
scope, enabling some countries to self-nominate for monitoring of AfT flows. There
have also been improvements to reporting mechanisms called for by developing
countries.*® At the insistence of developing countries, for instance, the CTD, rather than
the Committee on RTAs (CRTA), is the forum for reviewing RTAs among developing
countries. In regard to SPS measures, developing countries secured provisions, calling
on developed countries to advise on how new standards they adopt would offer SDT to
developing countries. On the SPS front, for instance, notifying members are expected
to mention how their policies would affect others. In the case of RTAs, however, there
has been strong opposition to assessments of their impact on the WTO system. Notably,
beyond the WTO, there are a growing number of efforts to provide information on
trade measures, flows and policies, including by UNCTAD and online databases of
protection measures created by independent stakeholder initiatives.>’

Only a few studies analyse the WTO’s monitoring function from a development
perspective (e.g. Ghosh 2008; Qureshi 1990).°8 These highlight that, on the procedural
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front, participation in TPR meetings is dominated by a handful of WTO members.
The TPR process is more actively used by developed than developing countries (such
as through submission of advance questions to countries), meaning that the direction
of peer pressure flows more against the latter. At present, the smallest countries
participate only minimally in discussions of the performance of other WTO members
and, even when their own country is discussed, many governments do not participate
at a high level. In many cases, small states are reviewed as part of a broader economic
community, such as the OECS, rather than individually. At present, the TPR process
does not facilitate inputs or allow participation from non-state actors. Furthermore,
TPRs are too infrequent (every four years for developing countries and less frequently
for LDCs) to serve as a dynamic tool for policy dialogue.®

On the substantive front, the TPR process does not currently aim to make an
assessment of the impacts of WTO agreements on development. Critics argue that
the TPR’s focus on compliance with WTO does too little to help countries explore
how they can better take advantage of the MTS, identify what additional support they
need or reinforce development-oriented national trade policy-making. At present,
TPR reports often do not describe or analyse the most contentious trade policies of
members or include detailed analysis of key provisions of RTAs to which the country
belongs, or give any indication of the implications of this. There are many proposals
for harnessing the TPR as a tool for integrating development and other dimensions
into trade policy-making (ranging from environment to labour, gender and human
rights considerations). These recommendations also have a procedural element, as
they include a call for stronger roles for other international organisations, experts
and stakeholders in the TPR process (Deere Birkbeck 2009a).

Froma political perspective, the call for more timely, compliance-oriented information
and impact analysis from the TPR will face several hurdles. First, the WTO Secretariat
faces constraints on its mandate to investigate and evaluate the policies of its members.
Second, developing countries fear that greater transparency and more analytical
reports could target their policies more than those of the rich. They have also resisted
proposals to increase peer pressure and institutionalise follow-up to the TPR for
fear that this may work against them, as they may be less able to use transparency
mechanisms to coax changes on the part of developed countries. Larger developing
countries, some of which already use their own resources for external monitoring,
may prefer to maintain the status quo. Poorer countries regrettably remain largely
disengaged from the TPR process and these related debates.

In addition to debate on strengthening the WTO’s monitoring function, small states
could benefit from incorporating greater assessment and evaluation of the impacts of
existing and proposed WTO agreements into the WTO’s governance arrangements,
either through the TPR as noted above or through a new mechanism at the WTO.
There are also proposals for an ombudsperson function in the WTO, such as one that
could receive complaints from stakeholders about development impacts as a way of
boosting WTO transparency and accountability (Pena 2011).

The push for ex ante and ex post assessments of the impacts of trade liberalisation
and rules is not new. It has already spurred numerous efforts to devise methodologies
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and pilot studies for the assessment of trade impacts on development, sustainable
development, the environment, gender, poverty, human rights and labour. The United
Nations Environment Programme (UNEP) as well as the EU, the USA and Canada have
carried out environmental or sustainability impact assessments of trade negotiations.
Some development advocates have also called for a more coherent approach that links
assessments of the impacts of WTO agreements on developing countries with studies
of impacts of International Monetary Fund (IMF) and World Bank conditionalities on
developing countries (Chimni 2011).

For small states, the incorporation of a new function within the WTO that could take
up a range of these kinds of assessments, independently or with others, could help
address challenges they face in terms of gathering evidence and persuading other
WTO members of the challenges they face and opportunities they require in the
global trading system.

In summary, options that small states could consider in regard to the WTO’s
monitoring (and possible assessment) function include calling for:

« increasing representation of small states as formal discussants for the TPRs of
other countries and to pose questions relevant to their economies in TPR meetings;

« boosting of the political profile and usefulness of TPRs to national trade policy-
making processes and dialogue through, for instance:

- greater emphasis on high-level representation by member states at TPRs;
- increased media coverage of reviews; and

- using the TPR process to foster input from and dialogue with researchers
and stakeholders at the national level on the direction and impacts of trade
reforms (Deere Birkbeck 2009a);

« analysis of the processes of national trade policy-making in TPRs (Ostry 2002,
2004);

« inclusion of a review of developed country implementation of their development
commitments to developing countries, in terms of both trade rules and provision
of trade-related capacity-building, in the TPRs;

o linking of the TPR process more closely to the assessment of adjustment costs
arising from the implementation of WTO rules and thus to their capacity-
building needs and appropriate legal obligations for provision of assistance by
other members (see Luke and Bernal 2011);

o improvement of the co-ordination between the various WTO divisions in
the production of TPR reports to boost quality of analysis, and also with the
World Bank, IMF, United Nations (UN) agencies such as UNCTAD, regional
development banks and national research institutions to increase analysis of the
intersection of trade with other relevant policies in the TPRs;

o introduction of TPR ‘follow-up’ documents to show responses to concerns raised
in TPR meetings (see also Ghosh 2008, 2010); and
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« Dbeyond the WTO, support of greater engagement and initiatives by non-state
actors in monitoring to boost the timeliness of trade-related information in the
face of slow institutional and self-reporting.

With regard to boosting the availability of information and analysis in the assessment
of the impacts on small states of various WTO agreements and negotiation proposals,
small states could propose that:

 an assessment or evaluation function be added to the WTO system to review the
effects of actual and proposed trade rules against objectives such as sustainable
development and employment, and to identify national trade-related hurdles
that impede their realisation. Such a function could take place under the auspices
of the WTO CTD, the General Council or the Ministerial Conference. Given
political fears about the potential for links to dispute settlement proceedings, such
a function should be separate to the peer review/transparency function of the
TPR but could feed into it. To ensure independence and impartiality, it could be
implemented for member states by a network of independent research institutions
or think tanks.

« an ombudsperson function be defined within the WTO’s institutional structure
that could receive complaints from stakeholders within WTO members
and initiate independent investigations of alleged negative impacts of WTO
agreements (Pena 2011).

2.6 Research and statistics function: options and proposals

For small states, shortfalls in information flows and analytical capacity on trade
rules and policies are significant problems. Although most small states have access
to some national trade data, they rarely have the analytical capacity to properly assess
economic impacts of potential changes in trade rules or the trade-offs of different
trade policy options. They also lack the data and human resource capacity to monitor
changes in trade laws and policies among their trading partners, and analyse their
impacts. Even where small states have relevant information and impact assessments,
they face challenges in translating these into concrete negotiating positions.

In terms of processes for research and analysis, small states vary in their links
to international networks of expertise, whether in the NGO, IGO or academic
community. In some cases, small states rely on their negotiating partners for
information on their negotiating options and potential impacts, including through
the provision of consultants to assist them. Short-term interventions such as studies by
external consultants or international organisations may sometimes be useful, but these
do not address the broader need to support the development of analytical capacity
within countries among researchers and analysts who are more familiar with the local
economy. Furthermore, the work of external consultants is not always tailored to the
needs of small states, and is sometimes biased towards the interests of donors.

In terms of content, small states have an interest in calling for more country-level
research on the relationship between trade policies/rules and their broader national
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development strategies and circumstances; more practical, detailed negotiation-
relevant analysis of their specific interests on particular subjects of WTO negotiations;
greater information and analysis on the implications of RTAs and PTAs; and greater
assessment of impacts and potential impacts of trade rules and policies on small states.
They also have a shared interest with other developing countries in wanting greater
support for gathering and compiling trade statistics and other relevant data in their
countries.

Progress towards the kinds of research and policy outputs that small states need will
rely on improvements in the WTO’s capacity to gather, make available and analyse
trade data and statistics. This in turn will demand support for countries to gather and
report data, and also to rethink the methodologies of some aspects of data collection.
A key practical challenge for negotiations is, for instance, how to determine the
origins of products that are combinations of components from many countries and
how to determine where along the production chain value is added. (The WTO
Secretariat, which together with the OECD has launched a database measuring trade
in value added, is now taking on part of the task of gathering data on the value-
added dimension of trade flows.®?) The WTO has also launched an Integrated Trade
Intelligence Portal (I-TIP) to build transparency on non-tariff measures.®!

Although there appears to be at least implicit support from many members of the
WTO Secretariat’s growing body of research, there is a need to also consider the
appropriate role and scale of the WTO Secretariat’s research function in addressing
the research and statistical needs of small states, and how best to build research
capacity beyond the WTO Secretariat.

Options that small states could pursue include:

« Boosting the role of their governments and researchers in setting the WTO
research agenda and having greater ownership of the research process.

« Calling for region- and country-level research regarding trade interests and
practical, detailed negotiation-relevant analysis of their specific interests on
particular subjects of WTO negotiations.?

o More studies that assess impacts, develop policy options and propose negotiating
positions through processes that are clearly linked to broader national processes
of devising their development strategies.

« Calling for greater resources and support for long-term institutional research and
analytical capacity within universities, research institutes and NGOs within small
states.

o Exploring ways to build relationships between the WTO and small state
government officials and researchers to enable them to use the databases and
knowledge within the Secretariat.

« Enhancing support for independent research and policy analysis conducted by
organisations such as UNCTAD, the International Trade Centre (ITC) and the
Commonwealth Secretariat, as well as think tanks, research centres and NGOs.



50 Small States and the Multilateral Trading System: Overcoming Barriers to Participation

2.7 Aidfor Trade, capacity-building and technical
assistance function: options and proposals

For small states, capacity-building is a critical systemic issue, as it has a fundamental
bearing on their participation in the WTO (see Chapter 5). The ability of such
countries to benefit from the WTO system depends on greater supply-side capacity
and building the institutional and regulatory framework needed to implement and
benefit from international rules. This in turn is linked to their broader needs for
development co-operation and their ability to secure adequate support from bilateral
and multilateral donors. Small states are also heavily reliant on external assistance to
support their engagement in the WTO system.

The WTO is involved in several initiatives to provide trade-related capacity-building
to developing countries. Most prominent among these is the WTO’s AfT initiative.®
AfT includes assistance to countries for building productive capacity and economic
infrastructure, for trade-related adjustment and to support action on trade policy
and regulations.* For developing countries, the inclusion of AfT discussions in
multilateral trade talks and the creation of a mechanism for monitoring AfT flows
have been important achievements alongside the DDA.

In addition, the WTO is engaged in some of the capacity-building conducted by
the ITC and UNCTAD - although its role and relationship with each institution
vary. The WTO hosts the Enhanced Integrated Framework (EIF), which is the main
mechanism through which LDCs, many of which are small states, access AfT.®
Similarly, the WTO participates in the Standards and Trade Development Facility,
a joint initiative of the Food and Agriculture Organization (FAO), the WTO, the
World Bank, the World Health Organization (WHO), the World Organisation for
Animal Health (OiE) and others, which is relevant to AfT in that it works to support
developing countries to build capacity to implement SPS standards. It acts as a
co-ordinating and financing mechanism and monitors aid flows at an operational,
issue-specific level.®

Furthermore, the WTO has its own technical assistance and training activities and
programmes, which are considered core elements of the development dimension
of the multilateral trading system, as confirmed by ministers at Doha in 2001.
Within the WTO Secretariat, trade-related technical assistance is co-ordinated
by the Institute for Training and Technical Cooperation (ITTC),*® based on the
technical assistance and training plans. The CTD® is the regular body overseeing
all of the trade-related technical assistance activities. Although there has been one
external review,”° these activities attract relatively little external attention, but are
nonetheless significant, as they tend to focus on policy and regulatory issues and
on training on the interpretation/implementation of WTO rules and negotiation
issues.

However, there are many critical assessments of the content and flows of Aid for
Trade, and a number of proposals to enhance its effectiveness.”! Although few analysts
refute the importance of AfT, critical development advocates insist that the provision
of such assistance must not be a quid pro quo to reward developing countries for
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agreeing to include new issues in trade negotiations or for accepting bad trade deals.”
They also caution that engagement in the AfT discussion should not absorb the WTO
delegations of small states to the extent that it distracts their limited resources from
engaging in negotiations. Further concerns are that, overall, AfT flows fall well below
political commitments and that flows are not always ‘additional’ to existing assistance.
Furthermore, small states have expressed concerns that too few AfT resources have
flowed towards trade-related adjustment, and support on matters of trade policy and
regulations is also inadequate.”

To address the challenges facing AfT, it is important to acknowledge important
difficulties at the national level. Most small states struggle to co-ordinate the diversity
of individual providers of trade-related assistance to their countries. Governments
often need assistance in devising how best to use available resources to their advantage;
for instance, helping them to better assess their needs, formulate effective projects,
negotiate with donors, utilise resources productively, ensure regional co-ordination
and co-ordinate among ministries and with stakeholders.

At the international level, ‘institutional’ aspects of AfT that warrant attention are
the difficulties that small states can experience in determining how best to access
resources; there is no single point of access, identified process or set of criteria for
beneficiaries to follow in order to tap into the AfT commitments of bilateral and
multilateral donors. There is also relatively little attention paid by donors to regional
integration efforts that are the basis of the engagement of many small states in the
multilateral system.

Further concerns that are of particular relevance to small states relate to inadequate
monitoring and evaluation of AfT, weak engagement of non-government stakeholders
and poor links between trade-related assistance and broader development
co-operation upon which most small states rely heavily. Across the AfT arena,
many training and technical assistance initiatives continue to come under criticism
for focusing on ‘delivering’ project outputs and for a bias towards supporting the
commercial interests of donor countries or meeting the administrative criteria and
procedures of donors in lieu of the needs and ownership of receiving countries
(Imboden 2012). The quality and independence of assistance is a vital consideration
for highly aid-dependent small states, particularly when provided bilaterally, as
substantive tensions can arise between donors and recipients on the interpretation
and implementation of contentious WTO norms.

In the area of Aid for Trade, options for addressing ‘systemic’ issues for consideration
by small states include calling for:

o greater attention to the specific needs of small states, and a fuller role in the
planning and management of the AfT programmes (Laurent 2011);

o greater transparency and clarity in terms of how countries can best access available
Aid for Trade resources;

+ improved processes and mechanisms for monitoring the effectiveness of AfT and
the accountability of donors for the overall level and quality of AfT to ensure that
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developed countries comply with their commitments to provide resources and
that credible information is available to all WTO members;

establishing stronger links between AfT and national development and poverty
reduction strategies. Small states should be prepared to offer advice on the
appropriate role of the Bretton Woods Institutions, regional development banks
and other international organisations in AfT, as well as their critical assessment
of the niche and comparative advantages of the EIF, UNCTAD, the ITC and the
development banks in the provision of trade-related capacity-building and AfT; and

boosting of the role of South-South co-operation in AfT and greater use of regional
economic communities in distribution of AfT (Luke and Bernal 2011), including
through support of regional AfT facilities. The use of regional facilities could
give regional integration efforts much-needed momentum and, if appropriately
designed, could provide national stakeholders with more transparent and
responsive vehicles to access financial support;

greater donor support in the areas of ‘trade-related adjustment’ and ‘policy and
regulatory reform, which aims to improve the ability of developing countries to
formulate trade policy, participate in negotiations and implement trade rules. This
includes support for nationally relevant research, development-oriented training
and advice on the negotiation and implementation of agreements, legal capacity
to engage in the WTO DSU process, and monitoring of trade policies and laws in
other member states (including for violations of WTO commitments).

With regard to the WTO Secretariat’s training and technical assistance, small states
could consider calling for:

more specific, dedicated training and technical assistance for small states given
their specific needs and specificities, particularly with regard to negotiations and
implementation of WTO commitments;

greater emphasis by the Secretariat on facilitating the access of small states to
independent analysis with regard to their interests and opportunities in the
trading system;

more regular external assessment of the collective impact of WTO assistance on
small states;

support for small state delegations for representation in Geneva through the
WTO?’s regular budget; and

more systematic ‘back up’ support by the WTO Secretariat for small state
engagement in WTO negotiations and the accession process.

A number of cross-cutting options could also be considered, including:

Greater donor support for multilateral capacity-building initiatives, such as the EIF
or the programmes of UNCTAD, in preference over their bilateral programmes
(Deere et al. 2007). They could also call for exploration of new mechanisms that
would enable recipients to select their preferred providers of assistance from the
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‘market place’ of potential donors. This could include boosting the proportion of
technical assistance that is channelled through independent third parties that have
no direct stake in the outcome of trade negotiations, such as the Commonwealth
Secretariat, UNCTAD and regional development banks.

 Greater donor support for national stakeholder forums and consultations on trade
policy in small states and consultations during negotiations. This should include
promotion of a greater role for local, non-governmental actors with a durable
presence in developing countries as recipients and providers of capacity-building,
including research centres, think tanks and civil society groups.

 Greater support for the representation of small states (such as for travel for national
negotiators and experts to relevant negotiations) and their coalitions (such as
through support for the ACP Secretariat and Offices of the Commonwealth
Secretariat in Geneva).

o Greater focus on support that is long term and predictable, which provides
governments with a higher degree of autonomy to hire and retain experts of their
choosing on a long-term basis.

2.8 Outreach and stakeholder engagement: options and
proposals

A final aspect of the ‘regime’ management function of the WTO relates to its outreach
to and engagement of other international organisations and stakeholders, ranging
from parliamentarians and NGOs to the private sector and academics.”

Small states have a particularly strong interest in boosting opportunities for non-
government stakeholders in the trade policy-making process, at both the national and
the international level. It is well established that input from stakeholders is vital for
countries to develop robust trade policy objectives to pursue at the international level.
Given shortfalls in government capacity, small states can particularly benefit from
informed input from national stakeholders. This in turn requires opportunities for
national stakeholders to monitor and understand the dynamics of WTO negotiations,
to analyse what is at stake for them and to communicate with relevant government
officials about public concerns, economic priorities and expectations. More broadly, the
WTO’s processes for outreach to and engagement with non-government stakeholders
have an impact on the perceptions of the WTO’s public accountability and legitimacy,
which can have an impact on the likelihood that national parliaments and stakeholders
will support and implement agreements reached by small state negotiators.”

Small states would also benefit from greater opportunities for a wider range of relevant
international organisations to provide or share information in WTO negotiations, or
to better understand the WTO’s rules and dynamics, including organisations such
as the Commonwealth Secretariat, UN development organisations and regional
development banks, which are very active in their countries in regard to national
economic development. However, at present, the WTO membership has not extended
observership of its Committees to all relevant international organisations.
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For small states, discussions of WTO reform are an opportunity to ensure adequate
routine mechanisms and processes for constructive engagement of stakeholders —
whether from parliaments, unions, NGOs, academia or the business sector — in ways
that feed into national and international decision-making processes. In this endeavour,
they would not be alone. As the Doha Round languishes, a range of WTO members
and the Secretariat have noted the need for more effective measures to ensure the
engagement of capitals, businesses and stakeholders in the WTO negotiation process,
as well as in the WTO system more broadly.

However, at present, the WTO differs from many other international organisations
in that it lacks a process for accreditation of non-government actors, whether
civil society or private sector, to observe and/or input into its regular activities.”®
Similarly, the WTO’s regular committees and negotiating processes are not open to
stakeholder or expert observation, except where such organisations or individuals are
part of national delegations. Stakeholders must thus rely on conventional lobbying
techniques to influence governments; briefing papers, press statements and informal
meetings to provide factual input or advice; and second-hand journalist, WTO or
delegate reports to garner information on the substance and nuances of discussions
that occur.

Options that small states should consider supporting include:
o opening WTO regular committees to observation by relevant IGOs;

« opening WTO regular committees to stakeholder observation where discussions
on technical issues or experiences are occurring and where external experts are
well poised to offer input and advice;

« involving stakeholder organisations in their WTO delegations and in meetings
related to their national/regional TPRs;

o deeper consideration by the WTO membership of routine mechanisms
and processes for constructive engagement of stakeholders — whether from
parliaments, unions, NGOs, academia or the business sector — in the WTO’s
regular committees, and related initiatives and work. This discussion would be
greatly facilitated by taking a function-by-function approach, rather than, for
instance, by focusing on only the WTO’s negotiation function.

2.9 Interface with global economic governance:
options and proposals

A final set of systemic issues for small states vis-a-vis the WTO system concern the
complex relationship between trade policy and broader development strategy in
the context of debates on the broad architecture of global economic governance.””
The proliferation of RTAs and PTAs, and other regional integration arrangements,
continues and rightly spurs growing attention to the question of their implications for
the multilateral trading system and small states.”® Co-ordination between the WTO
and other actors in the international system for the pursuit of sustainable development
goals is a further core systemic challenge relevant to small states.
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2.9.1 Trade in the context of development strategy and institutions

Small states have long emphasised the need for stronger alignment of the WTO with
development goals.”” This in turn is closely linked to wider debates about appropriate
national economic policies in the global economy, and differences in views among
appropriate economic strategies and paradigms with regard to policies on investment,
trade, industrial policy and government spending. For small states, the core government
priority is to address pressing national economic and social development challenges;
trade policy is seen as one component of a bigger policy package that includes
monetary and fiscal policies and financial deregulation. Together, these policies can
condition trade dynamics and play a much more important part than trade in shaping
the economic forces that affect their societies. Notably, most small states rely heavily,
and even more so than many other developing countries, on development assistance
from donors and an array of international institutions to finance many aspects of their
government activity, the implementation of their development strategies, and also
debt relief.

Given their distinct position in the global economy, small states thus have a
particularly high interest in greater coherence between the many global institutions
and policies charged with managing intersecting macroeconomic issues (i.e. on
trade, finance, debt and development).®’ The impact of the global financial crisis on
trade has spurred new emphasis on the importance of global co-operation to ensure
predictable financing for developing country exports, whether through commercial
banks, bilateral export credit and risk management facilities, or multilateral
organisations.®! In regard to the WTO, small states have clear reasons for working
to ensure that the WTO’s role and position in global economic governance promotes
their interests, including through attention to the WTO’s relationship with other
agencies within the multilateral trading system, such as UNCTAD and the ITC; the
broader UN system and its post-2015 Development Agenda and the Sustainable
Development Goals (SDGs); the Bretton Woods Institutions and development banks
active at the intersection of trade, debt and finance;®? the G-20 process; and bilateral,
regional and plurilateral trade agreements and integration arrangements.

Alongside calls for more coherent global economic governance are calls for better
placing of the WTO in the context of the suite of international arrangements and
commitments to address social issues, human rights, culture and environmental
challenges, including those with major economic implications such as systems for
managing climate change (Stilwell 2009). There are, however, many challenges to
constructive, coherent interaction and co-ordination among the multiplicity of
other institutions and rules affecting trade and sustainable development.® Many
proposals have been advanced, some of which remain relevant even after several
decades.3* Notably, the WTO Secretariat has made increasing efforts to collaborate
at the technical level with other international organisations, particularly with
regard to monitoring Aid for Trade and protectionist measures (with the OECD),
and with UNEP, the WHO and the International Labour Organization (ILO) on
specific studies on the intersection of trade rules and the environment, health and
employment.®®
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Examples of options that small states could consider advancing include calling for:

o clarification of the role of the WTO vis-a-vis other international institutions and
its relationship with them on specific issues and activities that collectively impact
on the ability of small states to pursue their economic and social policies;

o recommendations for interactions among the WTO, the UN, international
financial institutions and regional development banks to focus on development
priorities;

« assurance of the possibility for observership of WTO processes by all relevant
international organisations;

« amoreholisticand coherent approach by the WTO, UN and international financial
institutions, as well as emerging global economic forums such as the G-20 -
and their member states — to global economic integration from a development
perspective (e.g. in trade, financial, environmental and technology governance
systems);

« agreater voice and participation of small states across international organisations
and particularly in regard to their co-ordination and collaboration;

« greater deference to the UN as the most representative forum for global economic
decision-making (Puri 2011). This could include bolstering the role of the UN
and UNCTAD in efforts to achieve more effective, coherent and development-
enhancing co-ordination of global economic policy, and as the repository of
development-focused knowledge and experience. A further proposal is for a
UN Global Economic Coordination Council as a more democratic alternative
to the G-20 process. It would be established at a level equivalent to the UN
Security Council, to be charged with independent international analysis,
supported intellectually through contributions and participation from all the
relevant global institutions and members of the UN Secretariat and the WTO
(UN 2009b);

« a mechanism for ensuring greater representation of small states’ interests in the
G-20 process;

o greater attention to improving arrangements for South-South regional integration
and trade co-operation (Bernal et al. 2004), in particular by strengthening
UNCTADs role in promoting South-South trade through its Global System of
Trade Preferences among Developing Countries (GSTP);

o boosted member state engagement in the WTO’s Committee on Development
and its Working Groups on Trade, Debt and Finance, and on Technology Transfer,
to promote a more integrated approach to trade policy-making and other
macroeconomic and sustainable development strategies;

« improved co-ordination among international organisations on their monitoring
activities to boost accountability across regimes to international commitments.
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2.9.2 Beyondthe WTO: RTAs, PTAs and bilateral agreements

Most small states are involved in a number of international trade arrangements
beyond the WTO, whether RTAs, bilateral free trade agreements (FTAs), PTAs or
regional economic integration arrangements. Notably, many small states conduct the
majority of their trade through RTAs or PTAs. Moreover, the number of regional and
plurilateral agreements among the WTO membership as a whole is increasing. Since
early 2013, over 500 RTAs had been notified to the WTO. Recent examples include the
negotiations for a Trans-Pacific Partnership Agreement and for a Transatlantic Trade
and Investment Partnership between the EU and the USA, as well as negotiations
among countries such as Korea, China and Japan.

For small states, the focus of major trading partners on regional and bilateral FTAs
(considered by many powerful states as more efficient processes for liberalisation)
has a number of implications. First, compared with a multilateral setting, where
coalition building can bolster their individual power, small states are usually at a
greater disadvantage in a smaller group setting because their individual and collective
negotiating power is weaker. For small states, the asymmetries of FTA negotiations
with more powerful countries (such as those in the EU) are cited as examples of the
unfairness of global trade arrangements and the pressures they face to sign trade
deals that may undermine their ability to promote development (Heidrich and Tussie
2009).86 Many countries submit to deals that they acknowledge are unfair, conceding
with strategic grounds that the economic costs may be offset by the benefits of
stronger political relations with particular trading partners and boosted development
and military assistance. Negotiations between the EU and ACP countries to conclude
Economic Partnership Agreements continue to spur considerable controversy owing
to concerns about the relationship between such preferential arrangements and WTO
rules, and also owing to concerns about the asymmetric strength of the countries
involved and the push by the EU for agreements that go beyond market access to
include regulatory measures (Bilal and Grynberg 2007; Erasmus 2009; Faber and
Orbie 2009). Furthermore, preferential market access programmes (such as the US
General System of Preferences and the African Growth and African Opportunity
Act) also attract criticism on matters such as their complex rules of origin (which in
practice diminish the level of market access actually achieved).

Second, the engagement of small states in RTAs and PTAs, and the fact that much of
their trade occurs under their rules (rather than WTO rules), also raises a systemic
challenge in regard to dispute settlement because it means they are less able to turn to
the WTO’s DSU to resolve disputes where they arise and enforce their rights. In that
regard, small states have much less security and predictability with respect to trade
rules than other players in the trading system.

Notably, many small states express support for greater regional integration as
a complement or alternative to multilateral co-operation. Beyond FTAs with
developed countries, small states participate in a growing number of bilateral trade
agreements as well as regional co-operative arrangements (such as the Association
of Southeast Asian Nations (ASEAN)) and economic unions with varying degrees
of institutionalisation, such as the West African Economic and Monetary Union
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(WAEMU), the Common Market for Eastern and Southern Africa (COMESA) and
the South Asian Association for Regional Cooperation (SAARC). Many small states
are also part of regional integration initiatives, including the OECS and CARICOM,
or regional co-operation initiatives such as the Pacific Islands Forum.

Most small states appreciate the importance of better management of the intersection
of RTAs and the WTO. However, existing efforts within the WTO system to increase
the transparency of FTAs do not thus far address the need that small states have
for better analysis of the range of agreements and their implications, particularly
regarding their compatibility with WTO agreements. In 2006, for instance, members
reached an agreement to create a transparency mechanism for regional trade
agreements, which sets out requirements for WTO members that are signatories to
RTA to notify the CRTA of information regarding the signing and implementation
of agreements (including information on the agreements scope, rules of origin
requirements and tariff concessions, as well as import data). A further initiative is
the WTO Secretariat’s launch of I-TIP, an online database that provides information
on RTAs and PTAs.%” There has not been consensus among WTO members on what
part WTO processes could or should play in enabling critical scrutiny or potential
censure of such agreements.

Options that small states could consider advancing include calling for:

o guidelines on transparency of RTA and PTA negotiation processes, the
incorporation of multilateral principles (such as SDT) in such agreements, and
rules of origin requirements in RTAs and PTAs;

« greater analysis by the CRTA and WTO Secretariat through mechanisms to better
capture and analyse the content and implications of RTAs in addition to existing
mechanisms that gather and promote information flow about them;

o extended Aid for Trade to support the functioning and effectiveness of Small
State Regional Integration Efforts and institutions, through boosted provision of
Aid for Trade through regional economic communities as one way to boost their
effectiveness. This would help support a system of ‘open regionalism, that is, strong
regional institutions respectful of a rules-based global order (O’Campo 2011).

2.10 Conclusion

In 2015, the forthcoming WTO Ministerial Conference and the 20th anniversary of
the WTO are opportunities that small states can seize to boost the responsiveness of
the WTO to their needs. Building on the options and recommendations set out in
this paper and elsewhere, the lead up to the 2015 Ministerial Conference is a time for
ministers from small states to clearly articulate their priorities on systemic issues and
to work together with other groups, both developed and developing, to advance these.
At the Ministerial Conference and beyond, they should call for members to embark
on political processes that would enable progress on institutional improvements and
strengthening of the WTO that would benefit the system as a whole, with a special
emphasis on the particular needs of small states.
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Many WTO members already concur on the need for processes — both formal and
informal - to discuss proposals for reform and strengthening of the WTO, as well
as the post-Doha agenda for the organisation (WTO 2009b).88 Although some
reform advocates prefer to postpone such discussions for fear of distracting political
attention from the Doha Round, others recommend that a systematic process of
intergovernmental reflection can and should be delinked from the substantive
agenda and day-to-day processes of the WTO. Members could, for instance, create a
standing body to review the functioning of the multilateral trading system, in effect
institutionalising the process of thinking about the WTO’s future (Meléndez-Ortiz
and Biswas 2011). Alternatively, discussion of reforms could be advanced through a
new senior officials body at the WTO (a revamped CG-18), Ministerial Conferences,
a Leaders Summit or the WTO General Council. Informal dialogue among members
is also a viable concurrent approach that small states could pursue.
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and how to deal with dormant cases.

See Mercurio (2009) and Nordstrom and Shaffer (2008).

Ghosh (2008) observes that this capacity may grow as countries trade more, particularly if the
emphasis of capacity-building shifts from not only self-evaluations but also to monitoring foreign
trade barriers.

Other procedural innovations include earlier submissions of factual presentations in the case of RTA
monitoring and longer comment periods for SPS notifications.

The 2008-2009 global economic crisis spurred renewed interest in a strengthened role for the WTO
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77 See, for instance, Akyuz (2009) and Peet (2009).
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80 Akytiz (2004, 2009), Khor (2001), Rhagavan (2000), Rodrik (2001), Peet (2009), Puri (2011), South
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