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III. STERILIZATIO N 

A. Introductio n 

Voluntary sterilizatio n i s a n increasingl y applie d metho d 
of fertilit y contro l i n th e Commonwealth , a s i n th e worl d a t 
large, an d ma y protec t mor e wome n agains t pregnanc y tha n an y 
other metho d o f contraceptio n (se e below) . Despit e a  histor y 
of restrictiv e law s and , fo r instance , medica l an d religiou s 
attitudes, voluntar y sterilizatio n figure s ver y prominentl y i n 
many Commonwealt h countries ' practic e o f reproductio n control , 
although in many others recourse to permanent surgical contraception 
is treate d wit h cautio n b y th e populatio n o f reproductiv e age , 
the medica l professio n an d th e law . 

An historica l an d socio-medica l curiosit y i s the continuin g 
disproprotionate respec t pai d t o th e observatio n mad e i n a 
dissenting opinio n i n 195 4 b y Dennnin g L.J . (a s h e the n was ) o n 
the propriet y o f purel y contraceptiv e sterilization . Th e 
statement wa s expressl y disapprove d b y th e tw o othe r Cour t o f 
Appeal judge s i n 1954, and i t has no t grown i n legal significanc e 
in th e las t thre e decades , bu t i t persist s i n la y perception s 
of th e law . I n Braver y v . Bravery , [1954 ] 3  Al l E.R . 5 9 th e 
issue wa s whethe r sterilizatio n withou t spousa l agreemen t 
constituted matrimonia l cruelty . Th e Cour t hel d tha t o n th e 
facts o f the cas e i t did not , but Dennin g L.J . invoke d perceive d 
principles o f crimina l law , reflectin g feuda l objection s t o th e 
maim o f castration , t o conclud e tha t vasectomy , eve n whe n 
voluntary, wa s unlawful . Objectio n wa s take n t o sterilizatio n 
that woul d enabl e a  ma n t o b e sexuall y activ e withou t riskin g 
financial an d othe r responsibilit y fo r offspring . Thi s wa s 
considered to open the way to 1icenciousness, personal degradatio n 
and injur y t o th e publi c interes t (se e th e quotatio n a t Chapte r 
I, A ) . Th e disagreemen t o f th e Cour t o f Appeal' s majorit y i n 
1954 shoul d hav e show n tha t th e cas e wa s lega l authorit y fo r 
the revers e propositio n t o tha t addresse d b y Dennin g L.J. , 
namely tha t purel y contraceptiv e sterilizatio n i s lawful . 
Jurisdictions applyin g Englis h Commo n la w differentl y ar e 
anachronistic an d fallacious . I n Queensland , Australia , fo r 
instance, i t ha s no t bee n mad e clea r tha t vasectom y i s lawfu l 
by Commo n la w principles . 

Distinguishable fro m contraceptiv e sterilizatio n i s tha t 
performed fo r therapeuti c reasons . Whe n a  woman' s lif e o r 
permanent healt h woul d b e endangere d b y futur e pregnanc y an d 
delivery, fo r instance , sterilizatio n i s thereapeutic . Wome n 
may als o be affected b y diseases fo r which treatmen t i s indicate d 
such as hysterectomy which renders them incapabl e of childbearing. 
The latter treatment is only indirectly described as sterilization, 
however, sinc e it s primar y purpos e i s t o remov e o r preven t 
pathological conditions . It s effec t o f endin g reproductiv e 
potential i s secondary . I t i s similarl y th e cas e whe n a  ma n 
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affected fo r instanc e wit h testicula r cance r i s operate d upon . 
Removal o f testicle s render s hi m sterile , bu t tha t i s a n effec t 
of th e treatment , no t it s purpose . Becaus e o f it s concer n wit h 
reproduction law , thi s Repor t give s attentio n t o sterilizatio n 
effected fo r purpose s o f reproductiv e control , rathe r tha n a s a 
s e c o n d a r y r e s u l t o f t r e a t m e n t d i r e c t e d t o anothe r purpose . 
More ambivalen t i s s t e r i l i z a t i o n p e r f o r m e d fo r th e e u g e n i c 
purpose of preventingtransmission o f harmful genetic characteristic s 
to o f f s p r i n g . T h a t wil l b e c o n s i d e r e d her e a s p r i m a r i l y 
c o n t r a c e p t i v e , a l t h o u g h c o u r t s ma y b e willin g t o se e i t a s 
analogous t o therapeuti c sterilization . 

Rates o f recours e t o voluntar y sterilizatio n var y i n th e 
Commonwealth. I t ha s bee n estimate d (se e J.A . R o s s , S . Hon g 
and D.H . Huber , Voluntar y Sterilization : A n Internationa l Fac t 
Book, 1985 , Tabl e 2. 1 a t pp . 10-11 ) that , b y 1 9 8 2 , 20. 6 percen t 
of c o u p l e s use d s t e r i l i z a t i o n , amountin g t o ove r 2 4 millio n 
voluntarily sterilize d people , predominantl y women . Thi s rat e 
is comparabl e t o tha t i n othe r Commonwealt h countries , suc h a s 
Hong Kong , wit h a  198 1 rat e o f 1/. 7 percent , Singapor e wit h 2 2 
percent b y 1977 , an d Sr i Lank a wit h 20. 7 percen t b y 1982 . I n 
the Unite d Kingdo m th e rat e b y 197 6 wa s 1 3 percent , suggestin g 
that b y p r e s e n t tim e i t woul d b e mor e comparabl e t o India' s 
rate, a s migh t Australia' s rate , whic h b y 197 9 stoo d a t 22. 2 
percent. Highes t i n th e Commonwealt h wa s Canada' s rat e b y 198 4 
of 43. 5 percent . I n contrast , th e rat e b y 198 1 i n Banglades h 
was 4. 8 percent , an d i n Malaysi a wa s 5  percent. Th e Commonwealt h 
Caribbean countrie s appeare d t o occup y a n intermediat e position , 
the 197 9 rat e i n J a m a i c a bein g 9. 8 percen t an d th e rat e i n 
Barbados b y 198 1 bein g 14. 7 percent . A s non-surgica l mean s o f 
sterilization develop , an d microsurgica l mean s evolve , recours e 
to procedure s ma y i n c r e a s e (se e M . K l i t s c h , " S t e r i l i z a t i o n 
Without Surgery " 8  In'tl . Fam . Plannin g Perspective s 1 0 1 ) . 

Key lega l issue s o f C o m m o n w e a l t h c o n c e r n i n c l u d e ho w 
doctors ar e required t o inform potentia l patient s fo r sterilizatio n 
of it s risk s an d side-effects , whethe r involuntar y sterilizatio n 
can b e undertake n upo n mentall y impaire d person s fo r therapeutic , 
contraceptive o r eugeni c reasons , an d whethe r lega l minor s ar e 
amenable t o sterilizatio n procedure s upo n th e sol e consen t o f 
their parents . A  numbe r o f c a s e s , p a r t i c u l a r l y i n E n g l a n d , 
have t a c k l e d th e q u e s t i o n o f w h e t h e r , followin g negligentl y 
conducted o r explaine d sterilizatio n resultin g i n pregnanc y an d 
childbirth, damage s ca n successfull y b e claimed , and , i f the y 
can, what item s o f expense suc h damages may cover . Th e Commonwealt h 
may i n time generat e a  body o f case la w comparable i n directiveness , 
although no t necessaril y i n bul k o r o u t c o m e , t o tha t o f th e 
United S t a t e s . A  f u r t h e r are a o f c o n c e r n i s th e rol e o f 
spousal veto , wher e th e p o s i t i o n ma y b e c o m p a r a b l e t o tha t 
prevailing regardin g contraceptio n i n that , whateve r legislatio n 
provides, husband s hav e vet o powe r ove r thei r w i v e s ' c h o i c e s 
when th e revers e i s no t th e case . 
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Chapter V  below , which addresse s response s t o infertility , 
is affected b y sterilization . I f a woman's illnes s necessitate s 
surgical remova l o f her uterus, her ovaries may remain functional. 
She ma y accordingl y b e abl e t o avai l hersel f o f recover y o f 
ova, thei r i n vitr o fertilizatio n throug h he r husband' s sperm , 
and implantatio n o f th e resultan t embry o i n th e uteru s o f a 
woman, suc h a s a  relative , willin g t o ac t a s a  surrogat e 
mother. Thi s scenari o ma y b e remot e i n man y Commonwealt h 
countries, du e bot h t o technologica l an d lega l barriers ; i t 
must b e recognized , however , tha t whe n th e barrier s ar e th e 
latter an d no t th e former , the y obstruc t th e woman' s onl y 
opportunity t o receiv e an d rea r th e chil d o f he r family . I f 
treatment o f diseas e render s a  woma n infertil e du e t o surgica l 
or drug-related damage to her fallopian tubes , in vitro ferti1ization 
may b e availabl e t o assis t conceptio n throug h he r ovu m an d he r 
husband's sperm , and implantatio n i n her uteru s o f the resultan t 
embryo for subsequent gestation and birth. I n vitro fertilizatio n 
will thu s offe r a n artificia l fallopia n tub e t o reliev e 
inferility, an d permi t th e coupl e t o hav e thei r ow n gestatio n 
and deliver y a s woul d a  coupl e no t sufferin g infertility . 

B. Th e La w o n Informe d Consen t t o Sterilizatio n 

Commonwealth la w o n informe d consen t t o medica l care , 
relevant t o th e decisio n t o accep t a  sterilizatio n procedur e 
and th e choic e o f whic h mean s o f sterilizatio n t o have , ha s 
recently show n a  divisio n o f jurisprudentia l approach . Th e 
English Hous e o f Lord s i n Sidawa y v . Boar d o f Governor s o f th e 
Bethlem Roya l Hospita l and  th e Mauds1e y Hospital , [1985 ] 1 
A.C. 87 1 decline d t o follo w th e lea d give n b y th e Suprem e Cour t 
of Canad a i n Reib l v . Hughe s (1980) , 11 4 D.L.R . (3d ) 1 , whic h 
adopted a  bod y o f moder n U n i t ed States' case-la w exemplifie d 
particularly i n th e case s o f Canterbur y v . Spenc e (1972) , 46 4 
F. 2 d 77 2 an d Cobb s v . Gran t (1972) , 10 4 Ca l . Rptr. 505 . Th e 
Canadian Cour t rejecte d existin g precedent s i n favou r o f th e 
modern Unite d States ' approach, but the House o f Lords' retentio n 
of it s earlie r doctrines , expresse d i n particula r i n Bola m 
v. Frier n Hospita l Managemen t Committeee , [1957 ] 2  All E.R . 11 8 
(H.L.), no w disclose s a  divisio n betwee n Englis h an d moder n 
North America n judicia l approache s t o th e issu e o f informe d 
consent t o medical care . 

Emphasis upo n consen t t o medica l car e arise s fro m th e 
legal nee d t o remov e a  defendant' s liabilit y fo r surgica l o r 
other medica l batter y o r assaul t b y showin g tha t th e patien t 
gave consent , sinc e consen t negate s batter y an d assault . T o 
show tha t th e plaintif f patient' s complianc e wit h medica l car e 
was no t adequatel y voluntary , th e practic e evolved , principall y 
in th e Unite d States , o f arguin g tha t t o b e o f lega l effect , 
consent ha s t o b e adequatel y informed . Hence , th e doctrin e o f 
"informed consent " arose . I n moder n times , however , th e 
doctor's dut y t o give informatio n t o a  patient abou t prospectiv e 
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treatment i s considere d t o relat e no t t o th e la w o f assaul t an d 
battery, bu t t o negligenc e law . I f treatmen t i s give n tha t ha s 
not bee n discusse d wit h th e patient , o r whic h differ s fro m o r 
exceeds tha t t o which consen t was given, battery la w is applicable . 
If th e onl y treatmen t give n i s tha t t o whic h th e patien t 
consented, bu t withou t havin g bee n give n adequat e information , 
the cas e fo r th e plaintiff/patien t wil l b e considere d t o fal l 
only unde r th e la w o f negligence . 

Although th e expression "informe d consent " can be anticipate d 
to tak e roo t i n Commonwealt h lega l literature , i t ma y b e hope d 
and urge d tha t th e concep t b e expresse d instea d a s "informe d 
decision-making" o r "informe d choice " (se e L a s k i n , C.J.C . i n 
Reibl v . H u g h e s a t p . 1 1 ) . Th e expressio n "informe d consent " 
incorrectly suggest s that : 

(1) th e purpos e o f informin g i s t o induc e consent ; 

(2) tha t i f consen t i s no t give n i t i s becaus e th e patien t 
is no t adequatel y informed ; an d 

(3) tha t a  refusa l o f consen t doe s no t hav e t o b e a s wel l 
informed a s a  decisio n t o accep t treatment . 

T h e p u r p o s e o f i n f o r m i n g i s t o s e r v e a  p a t i e n t ' s 
self-determination an d medica l choice . Patient s determin e th e 
goals o f treatment , bu t frequentl y leav e th e mean s o f achievin g 
those goal s t o medica l j u d g m e n t . T o kno w wha t goal s ar e 
reasonably a c h i e v a b l e , patient s mus t b e give n information . 
Reciprocally, doctor s mus t lear n fro m patient s wha t th e patient s 
consider t o b e importan t i n thei r lives , includin g wha t physical , 
mental and , fo r instance , reproductiv e capacitie s the y mos t 
value an d wis h t o preserv e i f possible , an d wha t capacitie s 
patients ar e willin g t o sacrific e i n pursui t o f goal s o f 
general health . Doctor s nee d thi s informatio n o f patients 1 

priorities i n lif e i n orde r t o judg e wha t medica l option s ma y 
be presente d t o patient s a s likel y t o serv e thei r g o a l s . 
Patients' reproductive intention s are clearly of major significanc e 
to thei r medica l care . 

Patients ma y declin e treatmen t option s o f whic h the y hav e 
been appropriatel y informe d o n rational grounds , but a s competent , 
autonomous beings , patient s ar e entitle d t o declin e treatmen t 
options upo n i r r a t i o n a l , s e n t i m e n t a l , e m o t i o n a l , relig o u s, 
p h i l o s o p h i c a l o r othe r g r o u n d s . I t doe s no t follo w tha t 
refusal o f an advised medica l optio n i s due t o lac k o f information , 
and doctor s shoul d no t ad d t o o r emphasiz e adequat e informatio n 
already presented , o r exaggerat e benefit s o f treatmen t o r risk s 
of declinin g treatment , les t the y ma y appea r t o b e pressuring , 
unduly inducin g o r coercin g a  particula r decision . Th e dut y t o 
inform appropriatel y applies , however , t o decision s no t onl y t o 
have treatment , bu t als o t o delcin e it ; th e counterpar t o f 
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"informed consent " i s "informe d dissent" . Whe n lega l analysi s 
centred upo n batter y an d assaul t law , a  decisio n no t t o touc h 
the patien t di d no t nee d consent , wherea s a  decisio n t o touc h 
clearly did . No w tha t analysi s i s base d upo n negligenc e law , 
however, a  docto r ma y b e liabl e whos e negligen t informin g o f a 
patient cause d th e patien t t o foreg o probabl y beneficia l care , 
including sterilizatio n wher e indicated . 

Analysis disclose s thre e level s a t whic h informatio n ma y 
be pitched , namely : 

(i) th e professiona l standard ; 
(ii) th e subjectiv e patien t standard ; an d 
(iii) th e objectiv e patien t standard . 

The Bola m approac h r e p r e s e n t i n g th e p r o f e s s i o n a l standard , 
which prevaile d i n Ontari o an d Canad a generall y befor e Reib l 
v. H u g h e s , r e q u i r e s th e docto r i n p r i n c i p l e t o giv e suc h 
information a s woul d b e give n b y a n ordinar y skille d docto r o f 
the specialit y o r styl e o f practic e o f th e docto r i n question , 
acting i n accordanc e wit h th e practic e accepte d a t th e tim e a s 
proper b y a  responsibl e bod y o f medica l opinion . I n Sidaway , 
the Hous e o f Lord s applie d th e Bola m test , addin g som e fin e 
tuning t o th e effec t tha t th e propose d treatmen t migh t involv e 
s u b s t a n t i a l ris k o f grav e consequence s i n whic h i t migh t b e 
found t h a t , w i t h o u t regar d t o c o n t r a r y medica l o p i n i o n , a 
patient's righ t t o declin e i s s o obviou s tha t n o pruden t docto r 
could fai l t o war n o f th e risk , excep t i n emergenc y o r othe r 
exceptional circumstance . 

In Reib l v . Hughes , th e Suprem e Cour t o f Canada , approvin g 
in p r i n c i p l e th e d e c i s i o n o f th e O n t a r i o Cour t o f A p p e a l , 
rejected th e professionally-oriente d approach , reasonin g tha t 
when d o c t o r s hav e t o d e c i d e wha t t o sa y t o p a t i e n t s , the y 
should direc t thei r attentio n no t inward s t o r e p r e s e n t a t i v e 
doctors, bu t outward s t o representativ e plaintiffs . I n adoptin g 
a patient-oriente d approach , however , th e Cour t rejecte d th e 
s u b j e c t i v e patien t s t a n d a r d , b e c a u s e o f th e r e a l i t i e s o f 
l i t i g a t i o n . Th e p a t i e n t s wh o su e ar e d i s a p p o i n t e d , ofte n 
i n j u r e d an d perhap s e m b i t t e r e d . The y mus t sho w tha t th e 
defendant doctors ' failur e t o mak e disclosur e cause d the m t o 
accept th e t r e a t m e n t s the y clai m injure d them . Th e Cour t 
considered tha t defendant s shoul d no t b e a t th e merc y o f th e 
"bitter hindsight " o f patients , an d tha t thei r defence s shoul d 
not b e vulnerabl e t o patients ' answer s t o th e questio n "Ha d 
you know n the n wha t yo u kno w no w (namely , tha t th e treatmen t 
will caus e i n j u r y ) , woul d yo u hav e agree d t o th e t r e a t m e n t ? " 
The Cour t favoure d th e so-calle d objectiv e patien t standar d o f 
disclosure, no t onl y b y eliminatio n o f alternativ e s t a n d a r d s 
but als o becaus e o f it s positiv e merits . 
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The subjectiv e patien t standar d i s pitche d a t th e pruden t 
person i n th e patient' s circumstances , an d require s disclosur e 
of suc h informatio n a s suc h a  patien t woul d conside r materia l 
to th e choic e t o accep t o r rejec t a  propose d treatment . Thi s 
would includ e th e norma l risk s o f relativel y mil d effects , an d 
also lo w risk s o f exceptiona l o r unusua l effect s o f a  seriou s 
nature. Sinc e the patient i s deemed t o be reasonably intelligent , 
however, informatio n o f a  genera l natur e tha t ordinar y peopl e 
know i s no t require d t o disclosed , suc h a s tha t n o medica l 
treatment i s completel y saf e an d that , fo r instance , a  bloo d 
transfusion bear s a n irreducibl e minimu m ris k o f causin g 
injury, suc h a s hepatitis , which n o amoun t o f car e ca n prevent . 
A plaintif f wh o allege s tha t failur e t o giv e informatio n cause d 
the plaintiff to accept a  treatment tha t cause d injury , includin g 
injury tha t n o amoun t o f car e coul d hav e prevented , mus t sho w 
not onl y tha t h e o r sh e woul d no t hav e accepte d th e treatmen t 
if informe d o f th e risk , bu t als o tha t a  pruden t perso n i n hi s 
or he r circumstance s woul d hav e refuse d th e treatment . 

In the context of sterilization, the Bolam test of disclosure 
requires doctor s t o identif y an d observ e wha t thei r peer s woul d 
d o , wherea s th e Reib l v . Hughe s tes t require s doctor s t o 
consider th e positio n in  lif e an d preferre d lif e style s o f 
their patients , an d t o adjus t thi s informatio n t o wha t the y 
actually kno w or should kno w of the individual patient s concerned . 
It ha s bee n held , fo r i n s t a n c e , tha t whe n a  patien t i s 
conscientiously trouble d b y th e proposa l t o hav e contraceptiv e 
sterilization becaus e o f he r Roma n Catholi c faith , it s risk s o f 
adverse effect s mus t b e explaine d wit h car e sinc e the y ma y 
persuade he r t o declin e th e procedure ; se e th e discussio n i n 
Videto v . Kenned y (1981) , 12 5 D.L.R . (3d ) 12 7 (Ont . C.A.) . 

C. Sterilizatio n an d Retardatio n 

It ha s bee n see n tha t th e purpos e o f informin g patient s i s 
to serv e thei r righ t o f self-determination . No t al l person s 
have th e capacity , however , t o b e legall y autonomous . Lega l 
minors ma y no t (se e b e l o w ) , althoug h th e Gi11ic k cas e (se e 
Chapter II , B , above ) show s tha t minorit y ag e i n itsel f doe s 
not ba r lega l capacit y t o giv e effectiv e consen t t o confidentia l 
medical treatment . Similarly , menta l retardatio n i n itsel f i s 
not a  ba r t o autonomy . I f menta l ag e ca n b e determine d b y som e 
reliable, objectively verifiabl e o r replicabl e measure , retarde d 
persons ma y b e considere d b y referenc e t o thei r menta l ag e 
rather tha n t o thei r chronologica l age . S o assessed , man y ma y 
be foun d t o b e capabl e o f autonomy . Sinc e autonom y i s th e 
right t o mak e decisions , i t include s th e choic e t o exercis e 
judgment unwisely , an d t o hav e t o bea r th e consequences . Youn g 
children shoul d no t b e allowe d t o hur t themselve s throug h 
inexperienced exercis e o f choice , becaus e the y lac k foresight , 
hindsight an d insight ; the y ar e accordingl y protecte d b y 
paternalism o f thei r parent s o r othe r guardians . Adult s shoul d 
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not b e treate d p a t e r n a l i s t i c a l l y , h o w e v e r , an d no r shoul d 
m a t u r e m i n o r s . Whe n retarde d person s hav e th e capacit y o f 
mature minors , the y shoul d b e treate d equall y an d b e recognize d 
to hav e som e capacit y fo r autonomy , wit h al l o f it s positiv e 
and negativ e consequences . 

Retarded person s ar e ofte n divide d int o th e fou r categorie s 
of th e mildly , moderately , severel y an d profoundl y retarde d 
(see B.M . D i c k e n s , "Retardatio n an d Sterilization " (1982) , 5 
Int'l J . La w &  Psychiatr y 2 9 5 ) . Mildl y retarde d person s ma y b e 
c o m p a r a b l e t o 1ega l m i n o r s , a n d , a t th e othe r en d o f th e 
spectrum, profoundl y retarde d person s ma y b e s o incapacitate d 
that the y requir e assistanc e t o cop e wit h th e regula r discharg e 
of thei r bladder s an d bowels . Accordingly , periodi c menstruatio n 
is a  d i f f i c u l t y fo r thos e responsibl e fo r thei r car e rathe r 
than fo r the m themselves . S t e r i l i z a t i o n b y h y s t e r e c t o m y t o 
o b v i a t e m e n s t r u a t i o n o f thi s p o p u l a t i o n , i n orde r t o eas e 
caretakers' d u t i e s , woul d i n itsel f b e u n l a w f u l . Mentall y 
i n c o m p e t e n t person s ar e no t liabl e t o b e subjecte d t o major , 
highly invasive , irreversibl e non-therapeuti c surger y solel y 
for th e advantag e o f others . 

A d i s t i n c t i o n mus t b e draw n i n principle , althoug h it s 
clinical applicatio n require s particula r clarit y o f diagnosis , 
between therapeutic and non-therapeutic ( particularly contraceptive) 
sterilization. Therapeuti c s t e r i l i z a t i o n ma y b e considere d 
where pregnanc y woul d b e life-endangerin g o r a  seriou s ris k t o 
enduring health . Thi s canno t affec t m a l e s , an d i s no t to o 
common amon g females . Concernin g retarde d females , sterilizatio n 
procedures ma y b e propose d becaus e the y woul d b e psychologicall y 
devastated b y pregnancy , bu t procedure s ar e mor e ofte n propose d 
not t o p r e c l u d e pregnanc y pe r s e , bu t t o en d liabilit y t o 
menstruation amon g thos e unabl e t o cop e wit h i t althoug h the y 
can otherwis e car e fo r themselves . The y ma y b e acutely distresse d 
by bloo d (se e R e K  an d Publi c Truste e ( 1 9 8 5 ) , 1 9 D.L.R . (4th ) 
255 (B.C.C.A.) ) o r b e severel y disoriented , a t hygieni c risk , 
and incapabl e o f bein g traine d t o dea l wit h eac h ne w month' s 
experience. Hysterectom y ma y accordingl y b e propose d i n orde r 
to en d thei r liabilit y t o unmanageabl e sever e distress . It s 
effect o f renderin g the m steril e i s secondary . 

Eugenic sterilizatio n i s a  middl e groun d betwee n therap y 
which ha s a  s i d e - e f f e c t o f causin g s t e r i l i t y , an d p u r e l y 
contraceptive sterilization . I t i s usua l t o fin d guarde d lega l 
t o l e r a n c e o f eugeni c sterilizatio n (se e th e Braver y case , A 
above) althoug h it s underlyin g presumptio n tha t th e retarde d 
peson's r e t a r d a t i o n i s o f geneti c origi n an d likel y t o b e 
transmitted ha d t o b e teste d i n eac h case . Whe n retardatio n i s 
due t o a  congenita l bu t non-geneti c condition , o r t o a  birt h 
trauma suc h a s hypoxi a o r a  post-nata l incident , th e presumptio n 
is f a l s e , an d p r o v i d e s n o lega l basi s fo r i n t e r v e n t i o n o n 
eugenic grounds . 
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Purely contraceptiv e sterilization s canno t i n principl e b e 
authorized fo r retarde d person s wher e thes e t r e a t m e n t s woul d 
p r e - e m p t r e p r o d u c t i v e d e c i s i o n s suc h person s have , o r coul d 
develop o r be trained t o have, capacity t o exercise fo r themselves . 
Where a  mildl y retarde d perso n ha s o r coul d reac h capacit y t o 
m a r r y , fo r i n s t a n c e , th e d e c i s i o n o n r e p r o d u c t i o n s h o u l d 
legally b e mad e withi n th e marriage , althoug h i t ma y b e subjec t 
to non-directiv e advic e fro m outsid e persons . 

W h e r e capacit y t o e x e r c i s e choic e a p p e a r s chronicall y 
lacking, a  decisio n o n th e legalit y o f consen t t o contraceptiv e 
sterilization b y a  thir d part y depend s o n th e prevailin g vie w 
of sterilization . I f i t i s see n a s a  procedur e don e primaril y 
to th e i n d i v i d u a l , i t ma y appea r unjustl y paternalisti c an d 
oppressive. I n the context o f minors, such a  view o f sterilizatio n 
has condemne d i t i n forthrigh t term s a s a  violatio n o f huma n 
rights (se e H e i l b r o n J . i n R e D , ( a m i n o r ) , [ 1 9 7 6 ] 1  Al l 
E.R. 32 6 a t p . 3 3 2 , discusse d b e l o w ) . I t ma y b e seen , however , 
as a  procedur e don e primaril y fo r th e individual . I t ma y b e 
observed tha t contraceptiv e sterilizatio n i s widel y practise d 
among mentall y competen t person s fo r thei r perceive d benefit , 
and that , a s a  matte r o f huma n right s t o th e equa l benefi t an d 
protection o f th e law , i t shoul d no t b e unavailabl e t o retarde d 
persons. I f they cannot avai l themselve s o f it due to incompetence , 
others shoul d b e abl e t o see k an d approv e i t o n thei r behalves . 

This vie w shoul d b e treate d wit h grea t c a u t i o n . C o u r t s 
h a v e e x p r e s s e d stron g r e s e r v a t i o n s abou t th e legalit y o f 
competent adolescent s consentin g t o non-therapeutic, irreversibl e 
surgical contraception , meanin g sterilizatio n (se e Wool f J . i n 
the Gillic k case , [1984 ] 1  Al l E.R . 36 5 a t p . 3 7 4 ) . Further , 
the population o f competent adult s havin g recours e t o contraceptiv e 
sterilization i s ofte n quit e differentl y situate d fro m retarde d 
persons whos e guardian s see k thei r sterilization , i n tha t the y 
are olde r an d hav e complete d th e buildin g o f familie s accordin g 
to thei r p r e f e r r e d d e s i g n . Th e clai m t o exercis e right s o n 
behalf o f a n unmarrie d adolescen t wit h n o childre n o n analog y 
with thos e a  competen t woma n aged , fo r instance , ove r thirt y 
years wit h thre e o r fou r childre n wil l exercis e fo r hersel f ma y 
be s p e c i o u s , an d r e q u i r e s t r o n g e r libertaria n justificatio n 
than th e principle d clai m itsel f provides . 

The issu e o f th e condition s unde r whic h retarde d adult s 
may b e s t e r i l i z e d upo n thir d p a r t i e s ' consen t i s p e n d i n g 
d e c i s i o n i n th e S u p r e m e Cour t o f Canada , i n th e cas e I n R e 
E v e . O n appea l i n Princ e Edwar d Island , th e cour t hel d by " 
m a j o r i t y tha t th e retarde d woma n coul d b e sterilize d o n th e 
decision o f he r paren t (se e (1981) , 11 5 D.L.R . (3d ) 2 8 3 ) , bu t 
the dissentin g judgmen t o f McDonal d J . conforme d t o a n approac h 
United S t a t e s ' court s hav e t a k e n . Thi s favour s neithe r a 
simple prohibitio n upo n contraceptiv e sterilization , no r simpl e 
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permission o f a conclusive decisio n o f a  guardian, bu t addresse s 
the rang e o f question s th e medica l answer s t o whic h wil l 
determine th e issue . Th e question s concer n suc h matter s a s th e 
retarded person' s presen t an d prospectiv e capacit y fo r autonom y 
including marriage , th e likelihoo d an d imminenc e o f sexua l 
intercourse, th e availabilit y o f les s invasiv e contraceptiv e 
alternatives, th e effec t upo n th e person' s emotiona l healt h an d 
morale o f late r learnin g o f inabilit y t o hav e childre n and , fo r 
instance, th e person' s capacit y t o rea r a  child , wit h an d 
without assistance . Further , th e approac h require s independen t 
legal representatio n o f th e retarde d perso n befor e a n impartia l 
decision-maker, an d assuranc e tha t a  guardian' s proposa l fo r 
sterilization i s not affected b y self-interest , bu t i s addresse d 
solely t o th e benefi t o f th e retarde d person . Withi n thi s 
limit, i t ma y b e determine d tha t i t i s a  benefi t tha t th e 
person will , i f sterilized , b e afforde d a  more liberate d styl e 
of living , including , fo r instance , compan y o f an d privat e tim e 
with member s o f th e othe r sex , a s befit s person s o f simila r 
age an d disposition . Nevertheless , i t i s clearl y oppresiv e 
that retarde d person s ca n escap e undul y circumscribe d socia l 
environments, whethe r i n thei r ow n home s o r i n institution s 
only b y bein g submitte d t o non-therapeuti c sterilizations . A n 
independent decision-make r mus t b e carefu l t o ensur e tha t a 
retarded perso n i s no t manipulate d throug h a  contrive d an d 
unfair "bargain " . 

D. Sterilizatio n o f Minor s 

As i n th e cas e o f adults , care mus t b e take n t o distinguis h 
sterilization pe r s e fro m therapeuti c treatmen t whic h ma y hav e 
the side-effect o f rendering th e subject incapabl e o f procreatio n 
but which i n itsel f i s primaril y directe d t o a  health-preservin g 
end. Further , th e categor y o f lega l minor s include s thos e wh o 
are retarde d whil e unde r th e ag e o f majorit y o r th e ag e whic h 
legislation o r statutor y instrument s mak e sufficien t i n itsel f 
to giv e autonomou s medica l decision s lega l effect . Th e futur e 
procreative right s o f minor s mus t b e n o les s protecte d tha n 
those o f retarde d adults , an d th e procreativ e capacit y o f 
minors i s n o mor e a t th e fre e disposa l o f thei r parent s tha n i s 
that o f retarded person s a t the fre e disposa l o f their guardians . 
Equally, however , th e therapeuti c need s o f minor s mus t b e me t 
according t o objectiv e dat a dependen t upo n medica l predictions , 
and parent s ar e boun d t o provid e thei r childre n wit h necessarie s 
of life , whic h includ e healt h care . Healt h option s ma y b e 
expected t o be exercised s o as to maximize retention of procreative 
capacity, but it must be sacrificed when essential a s an unavoidable 
side-effect o f other , urgentl y compelle d treatment . 

It i s unlikel y tha t a  non-therapeuti c sterilizatio n woul d 
be proposed fo r a mentally norma l adolescent , but the sub-divisio n 
of contraceptiv e sterilizatio n dealin g wit h risk s o f geneti c 
transmission o f severel y handicappin g trait s ma y b e presente d 
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as a  legitimat e eugeni c clai m t o sterilizatio n o f a  minor . I t 
should b e resiste d i n principle , however , becaus e adult s 
possess th e righ t t o ris k dysgeni c reproduction , an d a  minor' s 
future righ t o f adult choic e shoul d no t be denied b y a pre-emptive 
exercise o f parenta l power . Eve n mentall y impaire d minor s ma y 
grow t o capacit y t o exercis e choice , an d an y doub t regardin g 
the developmen t o f suc h capacit y mus t b e resolve d i n thei r 
favour. A  decisio n t o steriliz e fo r contraceptiv e o r eugeni c 
reasons shoul d no t b e take n prematurely , les t i t ma y foreclos e 
basic huma n right s th e individua l wil l becom e capabl e o f 
exercising i n adulthoo d (se e I n R e D . ( a m i n o r ) , [19 7 6] 1 
All E.R . 326). 

The matur e mino r doctrine , approve d i n th e Gi11ic k case , 
raises th e question whethe r minor s ca n giv e legall y satisfactor y 
sole consen t t o contraceptiv e sterilization . Judge s hav e 
expressly denie d thi s (se e Wool f J . i n Gi11ick , Chapte r II , B , 
above) an d i t ma y b e accepted , no t necessaril y axiomaticall y 
but wit h considerabl e ease , tha t th e test s propose d i n Gil1ic k 
by Lor d Frase r (Chapte r II , B , above ) ar e no t satisfie d b y a 
legal mino r requestin g o r otherwis e purportin g t o consen t t o 
purely contraceptiv e sterilization . 

E. Sterilizatio n Failur e 

Since al l technique s o f sterilizatio n (an d contraception ) 
of th e sexuall y activ e hav e a n irreducibl e minimu m ris k o f 
f a i l u r e , i t doe s no t follo w tha t subsequen t pregnanc y i s 
necessarily proo f o f negligence . I t mus t b e r e m e m b e r e d , 
however, tha t failin g t o giv e appropriat e informatio n t o a 
patient regardin g risk s o f failur e associate d wit h differen t 
types o f sterilizatio n procedure s ma y i n itsel f constitut e 
actionable negligence . Similarly , failin g t o conduc t a  prope r 
post-vasectomy tes t o r t o war n th e patien t o f th e tim e afte r 
the procedur e durin g whic h h e ma y stil l releas e sper m i n 
intercourse ma y giv e ris e t o a  successfu l clai m i f pregnanc y 
occurs. A  particula r difficult y i s that , whil e sterilizatio n 
should b e approache d a s i f i t wer e irreversible , patien t 
selection o f mean s ma y b e influence d b y th e possibilit y o f 
reversibility. Reversibilit y i s mor e achievable , perhap s b y 
microsurgery, wher e intrusivenes s o f th e procedur e i s less . 
Merely severin g th e fallopia n tube s i s les s intrusive , fo r 
instance, tha n remova l o f a  relativel y length y section . Th e 
difficulty i s tha t th e greate r th e chanc e o f reversibility , th e 
greater th e chanc e o f spontaneou s recanalizatio n o r othe r 
effect whic h restore s th e patient' s fertility . Th e patient' s 
interests i n reversibilit y an d i n finalit y o f th e procedure s 
conflict, an d a  patien t ma y requir e soun d counsellin g t o se t 
these interest s a t th e balanc e o f ris k t o benefi t preferre d b y 
the patient . 
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(i) Contrac t La w 

A l t h o u g h post-sterilizatio n procedur e conceptio n ma y no t 
be du e t o negligence , i t wil l b e successfull y actionabl e i f th e 
surgeon involve d gav e a n undertakin g o f a  "safe " o r steril e 
outcome. Th e plaintif f ma y su e no t fo r inheren t negligenc e i n 
the s e l e c t i o n , conduc t o r p o s t - o p e r a t i v e monitorin g o f th e 
procedure, bu t fo r breac h o f contract . Whil e n e g l i g e n c e la w 
c e n t r e s upo n reasonabl e perso n tests , contrac t la w doe s not . 
Persons ma y contractuall y bin d themselve s t o achiev e impossibl e 
or unreasonabl y expectabl e results , an d b e contractuall y liabl e 
when the y fail . Thi s occurre d a t tria l i n th e Englis h vasectom y 
case o f T h a k e v . M a u r i c e , [ 1 9 8 4 ] 1  Al l E.R . 51 3 ( Q . B . D . ) , 
although on  appea l the Court  o f Appea l foun d liabilit y no t i n 
contract la w pe r s e bu t fo r negligen t informin g o f th e patien t 
about th e vasectom y operatio n i n question ([1986 ] 1 All E.R . 4 9 7 ) . 

At Commo n law , a  medica l p r a c t i t i o n e r i s no t deeme d t o 
g u a r a n t e e th e e f f e c t i v e n e s s o f an y p r o c e d u r e o r t r e a t m e n t 
undertaken, but , b y e x p r e s s word s o r c o n d u c t , a  docto r ma y 
w a r r a n t tha t a  certai n o u t c o m e wil l b e a c h i e v e d , suc h a s 
sterility. Suc h a  warrant y form s par t o f an y contrac t mad e 
with th e doctor . Unde r a  nationa l healt h servic e i n whic h a 
d o c t o r i s pai d a  fixe d su m b y th e servic e pe r capit a o f th e 
patients empanelled , n o contrac t ma y exis t betwee n docto r an d 
patient fo r service s rendered . Unde r a  publi c healt h insuranc e 
plan wher e doctor s receiv e payment s o n a  fee-for-servic e basis , 
a contrac t betwee n docto r an d patien t doe s exis t eve n thoug h a 
third p a r t y , th e healt h i n s u r a n c e p l a n , pay s th e c o n t r a c t 
price, usuall y agree d betwee n representative s o f doctor s an d a 
govenment office r suc h a s a  healt h minister . I n eithe r case , 
services ma y b e sough t b y patient s outsid e th e healt h insuranc e 
s c h e m e , suc h a s b y p r i v a t e i n s u r a n c e o r persona l p a y m e n t . 
Whether a  contrac t exist s wit h th e patien t i n suc h a  cas e wil l 
be legall y determine d b y referenc e t o th e d o c t o r ' s basi s o f 
payment. 

In Thak e v . Maurice , th e tria l judg e foun d tha t th e docto r 
had warrante d th e succes s o f th e sterilizatio n treatment . Ther e 
is a  differenc e betwee n u n d e r t a k i n g "t o rende r th e patien t 
s t e r i l e " , whic h import s a  g u a r a n t e e o f e f f e c t i v e n e s s , an d 
undertaking "t o perfor m a  vasectomy" , whic h i s u n d e r s t o o d t o 
bear a n unavoidabl e ris k o f failure . Th e docto r i n th e cas e 
was foun d a t tria l t o hav e u n d e r t a k e n th e f o r m e r , an d wa s 
according hel d liabl e fo r failur e t o rende r th e patien t sterile . 
On appeal , th e Cour t o f Appea l reverse d thi s finding , o n th e 
g r o u n d tha t a  r e a s o n a b l e perso n woul d no t hav e take n th e 
doctor t o giv e a  guarante e o f absolut e sterility , bu t uphel d a 
second basi s o f liabilit y fo r negligenc e i n th e doctor' s failur e 
to war n th e patien t tha t h e migh t post-operativel y remai n o r 
become fertile . I n th e absenc e o f suc h warning , th e patient' s 
wife di d no t suspec t he r pregnanc y earl y enoug h t o b e abl e t o 
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terminate i t safely , an d accordingl y gav e birt h t o a n unplanne d 
sixth child . 

(ii) Tort La w 

Failure t o war n a  patien t o f th e risk s o f failur e o f a 
sterilization procedur e du e no t t o negligenc e i n it s performanc e 
but t o it s irreducibl e uncetaint y o f outcom e ca n constitut e 
professional negligence , o r negligenc e i n fact . Whethe r thi s 
is als o negligenc e i n law , however , a s foun d b y th e Cour t o f 
Appeal i n Thak e v . Maurice , depend s upo n lega l doctrine . 
Classically, ther e ar e fou r element s t o lega l negligence : 

(i) A  dut y o f care ; 

(ii) Breac h o f th e dut y o f care ; 

(iii) Damage ; an d 

(iv) Causation , tha t i s tha t th e damag e i s no t merel y 
subsequent t o bu t actuall y cause d b y th e breac h 
of dut y care . 

In sterilizatio n cases , ite m (i ) i s rarel y contested , sinc e i t 
is normall y clea r tha t th e attendin g docto r owe s th e patien t a 
duty o f care . Thi s i s bot h t o perfor m th e procedur e accordin g 
to th e professiona l standar d o f care , an d t o giv e th e patien t 
appropriate information relevant to choice of means and uncertainty 
of outcome . A  dut y o f car e ma y b e les s clear , however , whe n a 
mentally incompeten t perso n i s treate d (se e C , above) ; a  dut y 
exists t o trea t th e patien t carefully , bu t th e informin g dut y 
may b e owed , contractuall y o r otherwise , t o others . 

Whether ther e i s breac h o f dut y i s measured , wit h regar d 
to performanc e o f th e procedure , b y standard s o f a  competen t 
doctor o r specialist , a s th e cas e o f th e defendan t ma y be , i n 
the circumstances . Th e dut y o f disclosure i s measured, however , 
according t o prevailin g lega l doctrin e o n informe d consen t (se e 
B above) . A  dut y ma y exis t t o disclos e no t onl y uncertaint y o f 
the metho d o f sterilizatio n propose d an d accepted , bu t als o o f 
alternative method s available . I n th e Sout h Australi a cas e o f 
F. v . R . (1983) , 3 3 SAS R 18 9 th e patien t claime d that , ha d sh e 
been informe d o f th e ris k o f recanalizatio n i n tuba l ligation , 
she woul d hav e insiste d upo n a  mor e radica l treatmen t whic h 
would hav e considerabl y reduce d th e ris k o f post-operativ e 
fertility. Thepatientfailedonherclaimofwrongfu l nondisclosur e 
because th e Suprem e Cour t o f Sout h Australi a foun d tha t a  mor e 
radical sterilizatio n procedur e (fo r instanc e bilatera l 
salpingectomy) wa s no t goo d medica l practic e (a t p . 1 9 5 ). 
Applying th e professiona l standar d o f disclosur e o f informatio n 
embodied i n Bola m an d late r confirme d i n th e Hous e o f Lord s i n 
Sidaway (se e B  above) , th e Cour t rule d tha t th e docto r wa s no t 
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in breac h o f th e dut y o f disclosure , sinc e a  competen t docto r 
would no t hav e informe d he r o f suc h a n alternative . 

Where disclosur e mus t relat e no t t o th e conduc t o f othe r 
d o c t o r s bu t t o need s o f p a t i e n t s , a s i n Canad a undee r th e 
principle i n Reib l v . Hughe s (se e B  a b o v e ) , a  differen t resul t 
may follow . I n th e Britis h Columbi a cas e o f Dendaa s v . Yacke l 
( 1 9 8 0 ) , 10 9 D.L.R . (3d ) 455 , a  docto r wa s hel d liabl e fo r no t 
d i s c l o s i n g a n a l t e r n a t i v e mean s o f sterilizatio n whic h th e 
patient migh t hav e selected ; th e cas e ma y b e consisten t wit h 
F. v . R . , h o w e v e r , b e c a u s e th e mor e successfu l alternativ e 
procedure wa s professionall y acceptable . Th e Canadia n approac h 
is nevertheles s likel y t o follo w Unite d States ' jurisprudenc e 
in holdin g tha t choic e o f treatmen t mus t b e governe d b y th e 
patient's prioritie s an d risk-to-benefi t a s s e s s m e n t , an d no t 
merely b y th e doctor' s preferre d choic e o f options . Failur e t o 
inform accordin g t o th e p a t i e n t ' s i n f o r m a t i o n a l need s wil l 
constitute breac h o f th e dut y o f care . 

The issu e o f damage s i s addresse d below , bu t a  significan t 
point o f principl e i s whethe r birt h o f a  chil d ca n i n la w b e a 
species o f compensable injury . I t may b e considered instinctivel y 
or aestheticall y offensiv e t o regar d a  huma n being' s birt h a s a 
legal damage , an d court s hav e expresse d distast e a t th e concep t 
(see e.g . Doiro n v . Or r ( 1 9 7 8 ) , 8 6 D.L.R . (3d ) 71 9 (Ont . S . C . ) ) . 
N e v e r t h e l e s s , i t ma y b e equall y distastefu l an d contrar y t o 
good polic y t o hol d tha t medica l o r othe r negligenc e i n fac t i s 
legally protecte d o r cure d provide d tha t i t result s i n birt h o f 
a child . A  distinctio n ma y b e considere d betwee n birt h o f a 
healthy chil d an d birt h o f a  handicappe d child , bu t thi s ma y b e 
objectionable i n stereotypin g handicappe d childre n a s a  damag e 
to thei r p a r e n t s , an d i n openin g th e wa y t o discriminatio n 
against t h e m . I t ma y b e c l a i m e d , h o w e v e r , tha t th e chil d 
itself i s no t th e damage , bu t tha t birt h i s a  damagin g event . 
The Quebe c Superio r Cour t awarde d damage s o n birt h o f a  health y 
child followin g negligentl y conducte d sterilizatio n i n Catafor d 
v. Morea u ( 1 9 7 8 ) , 11 4 D.L.R . (3d ) 585 , an d th e Englis h Cour t o f 
Appeal in  Eme h v . Kensingto n an d Chelse a an d Westministe r Are a 
Health Authority , [1984 ] 3  Al l E.R . 104 4 hel d tha t ther e wa s n o 
inconsistency wit h publi c polic y t o awar d damage s fo r birt h o f 
a health y child . 

The causatio n issu e concern s whethe r sterilizatio n failur e 
was du e t o th e d o c t o r ' s i m p r o p e r c o n d u c t o f th e p r o c e d u r e 
i t s e l f , o r du e t o it s inheren t ris k o f spontaneou s failure , 
which i s resolve d b y medica l evidenc e an d th e lega l burde n o f 
p r o o f . A l t e r n a t i v e l y , c a u s a t i o n ma y depen d o n whethe r th e 
doctor's misinformatio n o f th e p a t i e n t a s t o o p t i o n s cause d 
the patien t t o selec t a  metho d whic h faile d du e t o eithe r 
negligent o r spontaneou s c a u s e s . Thi s involve s th e legall y 
required standar d o f disclosur e (se e B  above ) an d whethe r th e 
patient ca n sho w t h a t , i f mor e informatio n woul d hav e bee n 



46 

given, a different choic e woul d hav e bee n mad e whic h woul d hav e 
prevented th e injur y tha t resulted . Inadequat e informatio n a s 
to risk o f failur e o f the procedur e ma y als o den y a n opportunit y 
to see k abortio n o n pregnancy . Th e plaintif f mus t the n sho w 
that abortion coul d an d would hav e bee n obtained . Thi s concern s 
causation no t jus t o f th e injur y bu t o f th e exten t o f damage. 

(iii) Damage s 

Accepting tha t birt h o f a  chil d throug h negligenc e i n 
sterilization i s actionable , a n initia l issu e i s th e dut y t o 
mitigate th e damage . O n th e principl e tha t wrongdoer s tak e 
their victim s a s they fin d them , they canno t complai n i f victims 
prove t o be people t o whom abortio n o r adoptio n i s unacceptable; 
defendants canno t requir e injure d plaintiff s t o mitigate damage s 
by abortio n o f fetuse s o r adoptio n o f childre n resultin g fro m 
their negligenc e (se e Emeh , a t p . 1053) . I n Thak e v . Mauric e 
(see above ) th e abortio n issue s wa s treate d a s on e o n which th e 
plaintiff bor e th e onu s o f proof ; here , a s i n Emeh , th e Cour t 
of Appea l accepte d th e plaintiff' s contentio n that , du e t o th e 
pregnancy bein g disclose d a t a  relativel y advance d stage , i t 
was no t reasonabl e t o expec t abortio n t o mitigat e damage , eve n 
though ther e wa s n o conscientiou s objectio n t o abortio n pe r 
se. I f th e issu e i s whether th e refusa l o f abortio n break s th e 
chain o f causatio n whic h link s th e defendant' s breac h o f dut y 
of car e t o th e plaintiff' s damage , the plaintif f understandabl y 
bears th e burde n o f proo f o n th e issues . I f th e matte r i s 
treated, however , onl y a s a n unreasonabl e failur e t o mitigat e 
damage, th e defendan t mus t addres s thi s whe n liabilit y i s 
established an d th e cour t consider s th e leve l o f compensation . 
In Selvanayaga m v . Universit y o f Wes t Indies , [1983 ] 1  Al l 
E.R. 824 , th e Priv y Counci 1 state d otherwise , bu t thi s seem s 
inconsistent wit h th e overwhelmin g weigh t o f authorit y (se e 
W.V. Horton Rogers, "Legal implicationsofineffectivesterilization" 
(1985), 5  Legal Studie s 29 6 a t p . 300, n. 26). 

Parents' action s fo r sterilization o r contraceptive failur e 
are ofte n describe d a s wrongfu l conceptio n o r wrongfu l birt h 
actions (contras t th e child' s actio n fo r wrongfu l life , below) . 
Most court s acceptin g th e actio n i n principl e ar e willin g t o 
award damage s fo r inconvenienc e an d pai n an d sufferin g i n 
pregnancy, confinemen t an d deliver y an d fo r los t income , cost s 
of maternity clothes, preparing a nursery and similar out-of-pocket 
expenses. The y als o ma y allo w recover y o f medical cost s o f th e 
negligent sterilization or contraceptive advice and/or treatment. 
More contentiou s i s whethe r the y wil l awar d damage s fo r th e 
prospective cost s o f rearin g th e chil d unti l terminatio n o f 
parents' lega l responsibilit y provid e childre n wit h necessarie s 
of life . 

In Catafor d v . Moreau (above) , th e Quebe c Superio r Cour t 
awarded a  su m t o cove r suc h expenses , althoug h calculate d a t a 
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very modes t leve l (se e R.P . Kouri , cas e commen t a t (1979) , 5 7 
Can. Ba r Rev . 8 9 ) ; i n contrast , th e contemporaneou s Ontari o 
case of  Doiro n v . Or r (above ) observed , obiter , tha t suc h a n 
award woul d b e highl y offensiv e t o principl e an d dysfunctiona l 
in practice , becaus e o f har m t o a  chil d fro m knowin g tha t i t wa s 
unwanted an d wa s bein g supporte d fro m outsid e it s family . Th e 
South A u s t r a l i a n Suprem e Cour t i n R . v . F . (above ) similarl y 
rejected a  claim for care of the chil d bor n o f failed steri1izatio n , 
while awardin g d a m a g e s fo r pai n an d sufferin g i n wrongfu l 
pregnancy. Thi s show s ho w court s ma y balanc e th e cost s o f 
pregnancy agains t th e benefi t (ofte n cal l th e "blessing" ) o f 
having a  child ; th e benefi t o f a  health y chil d ma y excee d tha t 
of a  sickl y o r handicappe d chil d whos e healt h i s a  sourc e o f 
anxiety (se e Emeh , a b o v e ) . 

A b a l a n c i n g approac h wa s applie d t o damage s i n Udal e 
v. B l o o m s b u r y Are a Healt h Authority , [1982 ] 2  Al l E.R . 522 , 
where 1iabi1it y fo r faile d s t e r i 1 i z a t i on wa s a d m i t t e d . Th e 
High Cour t judg e weighe d heavil y th e mother' s lov e fo r an d jo y 
in th e child , an d foun d i t t o a t leas t balanc e th e inconvenienc e 
and financia l disadvantag e sh e ha d suffered . Th e Cour t als o 
expressed th e o p i n i o n , h o w e v e r , tha t damage s shoul d no t b e 
a w a r d a b l e a s a  matte r o f principl e les t unlovin g parent s ma y 
receive damag e award s whe n lovin g parent s woul d not . Thi s 
appears t o b e a n unnecessar y formulatio n o f a  normativ e rul e 
when i t i s m o r e a p p r o p r i a t e t o addres s eac h cas e upo n it s 
merits, i n a  pragmati c fashion . Th e judg e similarl y observe d 
that i t i s a  long-standin g cultura l assumptio n tha t birt h o f a 
child i s a  blessin g an d a n occasio n fo r rejoicin g (se e a t 
p. 5 3 1 ) . Again , thi s i s a  matter bette r addresse d pragmatically . 
A numbe r o f Commonwealt h Court s hav e implemente d th e observatio n 
of a  197 1 Michiga n judgmen t o n contraceptiv e erro r resultin g i n 
birth, equall y applicabl e t o sterilizatio n error , that : 

" C o n t r a c e p t i v e s ar e use d t o preven t th e birt h o f 
healthy children . T o sa y tha t fo r reason s o f publi c 
policy contraceptiv e failur e ca n resul t i n n o damag e 
as a  m a t t e r o f la w ignore s th e fac t tha t ten s o f 
millions o f person s us e contraceptive s dail y t o avoi d 
the ver y resul t whic h th e defendan t woul d hav e u s sa y 
is alway s a  benefit , neve r a  detriment . Thos e ten s 
of million s o f persons , b y thei r conduct , expres s th e 
sense o f th e c o m m u n i t y . " (Tropp i v . Scar f (1971) , 
187 N.W . 2 d 51 1 (Mich . C.A.) ) 

On thei r understandin g o f thei r community , base d o n th e empirica l 
data o f sterilizatio n an d contraceptiv e p r a c t i c e , court s ma y 
assess damage s fo r injurie s cause d b y childbirth . I n th e late r 
Emeh c a s e , th e Englis h Cour t o f Appea l sa w th e matte r o f 
damages differentl y fro m th e cour t i n Udale . Th e chil d i n Eme h 
had abnormalities , whic h ma y distinguis h th e cas e fro m Udale , 
b u t th e Cour t o f Appea l appeare d t o d i s a p p r o v e th e Uda l e 



48 

expression o f publi c polic y oppose d t o award s o f damage s 
for wrongfu l birt h followin g negligen t failur e o f contraceptio n 
or steri1ization . 

(iv) Wrongful Lif e 

The difficult y Commonwealt h court s hav e foun d befor e 
accepting th e contentio n tha t birt h o f a  child , fo r instanc e 
through negligen t sterilization , ca n b e a  specie s o f lega l 
damage t o th e parent s offer s som e guidanc e t o ho w the y migh t 
respond i n principl e t o th e clai m tha t th e chil d itsel f i s 
also legall y injure d b y suc h birth . A  clai m o f thi s natur e i s 
increasingly calle d a  "wrongfu l life " claim , bu t th e nam e aros e 
less b y wa y o f explanatio n tha n a s a  parod y o f th e wrongfu l 
death action , whic h Commo n la w court s als o rejected . Whe n 
statutes o f th e mid-nineteent h centur y afforde d a  decease d 
person's estat e th e mean s t o su e fo r th e injur y causin g death , 
the "wrongfu l death " actio n wa s created . Thi s wa s invoke d t o 
deride th e subsequen t clai m tha t a  plaintiff' s ver y lif e coul d 
be a  sourc e o f lega l injury . 

Modern commentator s g o further , to distinguish th e wrongfu l 
life actio n fro m th e "dissatisfie d life " action , i n whic h a 
child seek s damage s no t simpl y fo r havin g bee n bor n bu t fo r 
having bee n bor n illegitimat e o r otherwis e sociall y (a s oppose d 
to physicall y o r mentally ) disadvantaged . I n the Unite d States , 
the first case to allow a claim fo r wrongful lif e was a Californian 
case o f 198 0 (Curlende r v . Bio-Scienc e Laboratorie s (1980) , 16 5 
Cal. Rptr . 477) . Th e argument s tha t th e wron g o f wrongfu l lif e 
is no t th e lif e itsel f bu t th e predictabl e pai n an d sufferin g a 
child wit h a  foreseeable handica p suffers , an d tha t th e blessin g 
of th e experienc e o f lif e ca n b e weighe d agains t th e burde n o f 
such pai n t o asses s compensation , i f any , ha s no t greatl y 
promoted succes s o f th e action . I t i s clearl y accepte d i n les s 
than a  ful l handfu l o f Unite d States ' jurisdictions . 

When th e clai m firs t aros e i n th e Commonwealth , i n th e 
English cas e o f McKa y v . Esse x Are a Healt h Authority , [1982 ] 2 
All E.R . 771 , it was emphaticall y rejected . Thi s wa s compatibl e 
with th e Englis h La w Commission' s 197 4 Repor t o n Injurie s t o 
Unborn Childre n (No . 6 0 , HMS O 197 4 Cmnd . 5 7 0 9 ) , whic h wa s 
followed b y enactmen t o f th e Congenita l Disabilitie s (Civi l 
Liability) Act 1976. I n McKay , it was alleged tha t the defendant's 
laboratory negligentl y teste d prenata l bloo d samples , thereb y 
failing t o infor m a  mothe r o f rubell a infectio n an d denyin g he r 
the opportunit y t o hav e a n abortion . A  severel y handicappe d 
child was born, who was plaintiff i n the case, alleging negligenc e 
resulting i n birt h agains t th e Are a Healt h Authority , an d 
against th e attendin g docto r fo r negligen t treatmen t o f th e 
mother, an d negligen t managemen t o f th e chil d befor e birt h 
resulting i n aggravatio n o f it s injurie s experience d upo n 
birth. Th e Hig h Cour t an d Cour t o f Appea l (above ) dismisse d th e 
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claim, th e latte r presentin g reason s o f a n absenc e o f a  duty o f 
care owe d t o a  chil d befor e birth , a n absenc e o f damages , sinc e 
live birt h i s a  benefi t outweighin g an y disadvantage , an d 
principles o f publi c polic y whic h preclud e allowin g wrongfu l 
life claims . Thes e reason s ma y b e faulte d bot h i n substanc e 
and i n th e wa y the y wer e presente d (se e e.g . C.J . O'Neil , 
"Damages an d th e Unwante d Child " (1985) , 5  Aucklan d Univ . L.R . 
180, a t pp . 186-189 , an d H . Teff , "Th e Actio n fo r 'Wrongfu l 
Life' i n Englan d an d th e Unite d States " (1985) , 3 4 Int' 1 an d 
Comp. L.Q . 423 , a t pp . 43 8 - 4 4 1 ) , bu t fo r th e tim e bein g a t 
1 east the y see m likel y t o prevail i n Commonwealth jurisprudence . 

F. Spousa l Vet o 

It ha s bee n see n (se e Chapate r I , E, above ) tha t a  state' s 
enactment o r toleranc e o f law s permittin g husband s t o vet o 
their wives ' sterilizations , whethe r therapeutic , eugeni c o r 
purely contraceptive , coul d b e inconsisten t wit h th e Unite d 
Nations' Convention on the Elimination of Al1 Forms of Discrimination 
Against Women , an d a  violatio n b y Commonwealt h countrie s tha t 
are State s Partie s t o th e Convention . Th e sam e woul d b e tru e 
of law s givin g onl y wive s vet o powe r ove r husbands , althoug h n o 
Commonwealth provision s t o thi s effec t ar e apparent . Mor e 
difficult t o asses s ar e law s providin g fo r mutua l vet o powe r 
which ar e applie d i n fac t t o plac e on e se x unde r th e contro l o f 
spouses. Th e sam e i s tru e o f forma l an d informa l practice s 
lacking a  legislativ e foundatio n whic h discriminat e agains t on e 
sex. Sinc e the experience of laws and practices in the Commonwealth 
is tha t discriminatio n i n for m o r effec t i s directe d agains t 
women, the y ma y b e assesse d accordin g t o th e provision s an d 
values o f th e Convention . I t mus t b e observe d i n additio n 
that, eve n i n countrie s whic h hav e no t ratifie d o r accede d t o 
the Convention, spousal veto of a woman's therapeutic sterilizatio n 
will violat e law s obligin g a  husban d o r paren t t o provid e a 
wife o r dependen t wit h necessarie s o f life , whic h includ e 
therapeutic care . 

The differentia l opportunit y fo r spousa l vet o unde r law s 
or practice s whic h appea r applicabl e mutuall y t o husband s an d 
wives i s evidence d in , fo r instance , th e 198 3 Annua l Repor t o f 
the Nationa l Famil y Plannin g Programm e o f Trinida d an d Tobago . 
This show s (a t p . 9 ) that , whil e 1,31 3 tuba l ligation s wer e 
performed o n women , 5 2 vasectomie s wer e performe d o n men . 
Practices a t clinic s wher e sterilization s ar e offere d no t 
uncommonly differentiat e betwee n wome n an d me n patients . Th e 
1985 pape r Statu s o f Famil y Plannin g Practice s an d Policie s i n 
Dominica observe s o n voluntar y sterilizations , o f whic h 3,25 7 
have bee n don e sinc e 1967 , tha t (a t p . 6 ) "Wher e client s ar e 
married th e husbands ' writte n consen t mus t b e obtaine d prio r t o 
sterilization." O n vasectomy , th e pape r observe s onl y tha t 
"Few o f thes e wer e don e i n th e past. " Sinc e vasectom y i s 
considerably safe r tha n women' s treatments , som e agencie s hav e 
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promoted i t i n effectiv e campaigns . Th e 1984-8 5 Annua l Repor t 
of Th e Famil y Plannin g Associatio n o f Hon g Kong , fo r instance , 
shows that , whil e 45 1 femal e sterilization s wer e don e i n 1984 , 
a Mal e Responsibilit y Campaig n raise d th e annua l vasectom y 
total t o 632 . 
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