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INTRODUCTION 
I t i s necessary to i n t r o d u c e t h i s paper by a d v e r t i n g to one 
important feature of every human r i g h t enforcement. I t i s t h i s 
that although, as has been shown by many distinguished speakers, 
human r i g h t s norms are i n t e r n a t i o n a l i n the sense t h a t they 
re l a t e to standards of behaviour i n c i v i l i s e d s o c i e t i e s a l l over 
the world, i n the end i t s enforcement i n every State i s domestic 
i n that i t i s e s s e n t i a l l y a matter between a c i t i z e n and h i s 
s t a t e . Apart from r e s o l u t i o n s and imposition of l i m i t e d sanc­
t i o n s , there are l i m i t e d machineries f o r i n t e r n a t i o n a l enforce­
ment of human rights v i o l a t i o n s within a p a r t i c u l a r state i n the 
international community. By i n s i s t i n g on non-interference i n the 
i n t e r n a l a f f a i r s of member States, the Charter of the United 
Nations introduced a very e f f e c t i v e shackle against international 
enforcement of human r i g h t s . This was f o r many decades the pro­
t e c t i v e cover-shed f o r the human r i g h t s v i o l a t o r s i n apartheid 
South A f r i c a , u n i v e r s a l l y recognised as the worst anti-human 
rights v i o l a t i o n s since the a b o l i t i o n of slave trade and slavery 
and the elimination of colonialism. Admittedly, there are various 
measures for implementation contained i n the two Covenants and i n 
other l e g a l instruments of the Organisation and also e f f o r t s to 
improvise i n t e r n a t i o n a l enforcement procedure, as i n the recent 
case of South A f r i c a , within the framework of the United Nations, 
yet i n the end, the issue of human rights becomes one e s s e n t i a l l y 
between a c i t i z e n and h i s s t a t e . David Owen underscored t h i s 
point i n 1978 when he said: 

"The debate on human r i g h t s i s often depicted as an issue 
between c o u n t r i e s , but i t i s p r i m a r i l y an i s s u e w i t h i n 
countries. The espousal of human r i g h t s involves a commit­
ment to values at home before, as individuals or as a State, 
we can expect to carry conviction abroad." 2 

So, although human rights norms are international i n content, and 
i t i s doubtless the only system which stands between an oppressed 
or deprived c i t i z e n and tyranny, effectiveness of t h e i r enforce­
ment i n ind i v i d u a l cases must, of necessity, depend on the a v a i l ­
able machinery f o r t h e i r enforcement which i n turn brings i n t o 

1. See A r t i c l e 2.4 of the C h a r t e r of the U n i t e d N a t i o n s 
Organisation, 1945. 

2. Owen: Human Rights, p . l (London, 1978). 
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focus the e x i s t i n g practice and procedure for t h e i r enforcment i n 
the p a r t i c u l a r State. In considering human rights norms and t h e i r 
international character i n the abstract, i t i s necessary to bear 
i n mind the f a c t that these r i g h t s antedate p o l i t i c a l s o c i e t y 
i t s e l f . They have always existed, the r o l e of i n d i v i d u a l States 
being to recognise and declare them. Judge Tanaka sai d much the 
same thing i n the case of South West A f r i c a 3 where he stated: 

"A state or states are not capable of creating human rights 
by law or by convention; they can only declare t h e i r e x i s t ­
ence and give them protection. The role of the state i s not 
more than declaratory. Human r i g h t s have always existed i n 
the human being. They existed independently of and before 
the s t a t e . A l i e n and even s t a t e l e s s persons must not be 
deprived of them." 

This i s true. But the di f f e r e n c e between the e f f e c t i v e enforce­
ment of these rights i n one State from the other where i t i s not 
e f f e c t i v e l y enforced l i e s i n the e x i s t i n g machinery f o r t h e i r 
declaration, determination and enforcement by the courts. 

R e l a t i v e l y few lawyers ever stop to consider the importance of 
practice and procedure i n r e l a t i o n to the rights of man. Very few 
give due r e c o g n i t i o n to the f a c t that a b s t r a c t statements of 
ri g h t s no matter how benevolent or grandiose i n themselves can 
be of no a v a i l i n the absence of a proper forum and an e f f e c t i v e 
and e f f i c i e n t set of rules of practice and procedure, which w i l l , 
of n e c e s s i t y , define the e n t i r e cursus c u r i a e . Unless one can 
i n i t i a t e proceedings and continue them on to judgment, and have 
an e f f e c t i v e machinery f o r the enforcement of the judgment, a l l 
the abstract statements of one's rights w i l l come to nothing. 

A contrast between the p r a c t i c a l e f f e c t s of the A f r i c a n Charter 
and the European Charter w i l l bring home my point. In terms of 
abs t r a c t statements of human r i g h t s norms, both w i l l pass as 
great documents on the matter. But then the European Charter has 
a forum and an e f f e c t i v e procedure f o r challenging human r i g h t s 
v i o l a t i o n s , for adjudicating on cases thereon and for enforcement 
of the decisions of the European Court of Human Rights. On the 
other hand, there i s no court, and therefore no forum, f o r the 
enforcement of human rights c a r e f u l l y selected and stated i n the 
African Charter. The provision for an African Commission on Human 
Rights i s not enough. Indeed the provisions on the mandate and 
procedure of the Commission i n A r t i c l e s 45 and 46 of the Charter 
do not go far enough. In the end, the African Commission without 
a forum or procedure for enforcement, leaves i t looking l i k e , i n 
appropriate metaphor, a toothless bulldog. 

It can now be assumed that g e n e r a l l y the accepted norm i n the 
whole of the Commonwealth, indeed i n a l l common law countries, i s 
that the r e s p o n s i b i l i t y f o r the enforcement of human r i g h t s i s 
mainly placed on the j u d i c i a r y . This r e s p o n s i b i l i t y may be said 
to broadly extend to safeguarding of personal freedoms, protec-

3. (1951) 1 CJ Reports 1. 
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t i o n of p o l i t i c a l , p r i v a t e and moral r i g h t s , guaranteeing pro­
p r i e t a r y r i g h t s , ensuring f a i r hearing of disputes according to 
law and the rules of natural j u s t i c e , and p r o h i b i t i o n of inhumane 
and discriminatory treatment. These rights can, i n the constitu­
tions of most c i v i l i s e d common law countries, be l a w f u l l y dero­
gated from only i n the i n t e r e s t of p u b l i c order, p u b l i c safety, 
natural defence, public health and public morality and, even so, 
i n accordance with rules acceptable i n a c i v i l i s e d society. 

It i s from the above backgrounds that I s h a l l now consider the 
l e g a l provisions on rules of procedure as well as experience i n 
Nigeria. 

HUMAN RIGHTS PROCEEDINGS IN NIGERIA BEFORE 1979 
I t i s u s e f u l f o r our present purpose to consider the N i g e r i a n 
s i t u a t i o n from two h i s t o r i c a l standpoints, to wit: the p e r i o d 
before 1979 and a f t e r . 

Now as a r e s u l t of the W i l l i n k Commission of Inquiry i n 1958, 
fundamental r i g h t s provisions were introduced i n t o one Nigerian 
Constitution one a f t e r another i . e . i n 1960, 1963, 1979, and also 
1989 to be f u l l y operational i n 1992. These provisions, i n i t i a l l y 
intended f o r the p r o t e c t i o n of the s o - c a l l e d m i n o r i t i e s , became 
a p p l i c a b l e to every N i g e r i a n . It i s enough f o r t h i s paper to 
state that they were larg e l y based on the norms set out i n the UN 
U n i v e r s a l D e c l a r a t i o n of Human Rights 1948 and that only two 
A r t i c l e s , to wit: the r i g h t to enjoy p o l i t i c a l asylum i n other 
countries i n A r t i c l e 14 and that to freedom of marriage i n A r t i ­
c l e 16 have not found a place e i t h e r as fundamental r i g h t s i n 
Chapter IV or the fundamental objectives and d i r e c t i v e p r i n c i p l e s 
of state p o l i c y i n Chapter II. 

From the beginning, the founding fathers of the Nigerian Consti­
t u t i o n recognised the importance and s i g n i f i c a n c e of e f f e c t i v e 
provisions on practice and procedure i n order to make the state­
ment of rights work at a l l . For i t was provided i n section 31 of 
the 1960 Constitution as follows: 

"31. - (1) Any person who alleges that any of the p r o v i ­
sions of t h i s Chapter has been contravened i n 
any t e r r i t o r y i n r e l a t i o n to him may apply to 
the High Court of that t e r r i t o r y for redress. 

(2) Subject to the p r o v i s i o n s of s e c t i o n 108 of 
t h i s Constitution, the High Court of a t e r r i t o ­
ry s h a l l have o r i g i n a l j u r i s d i c t i o n to hear and 
determine any application made to i t i n pursu­
ance of t h i s section and may make such orders, 
issue such writs and give such directions as i t 
may consider appropriate f o r the purpose of 
enforcing, or securing the enforcement, within 
t h a t t e r r i t o r y of any r i g h t s to which the 
person who makes the a p p l i c a t i o n may be e n t i ­
t l e d under t h i s Chapter. 
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(3) Parliament may make pr o v i s i o n with respect to 
the practice and procedure of the High Courts of 
the t e r r i t o r i e s f o r the purposes of t h i s sec­
t i o n and may confer upon those c o u r t s such 
powers i n addition to those conferred by t h i s 
s e c t i o n as may appear to be necessary or de­
s i r a b l e f o r the purpose of e n a b l i n g those 
courts more e f f e c t i v e l y to exercise the j u r i s ­
d i c t i o n conferred upon them by t h i s section." 

It i s noteworthy that the r e s p o n s i b i l i t y of making the rules of 
p r a c t i c e and procedure was squarely placed on Parliament. As 
could be expected, Parliament was not a l i v e to i t s r e s p o n s i b i l i t y 
i n t h i s respect. So no rules were made f o r the purpose between 
1960 and 1979. 

What did the Nigerian courts do i n the unhappy position i n which 
they found themselves due to the absence of rules of practice and 
procedure? Did they allow t h i s to defeat j u s t i c e ? Or d i d they, 
l i k e i n some c o u n t r i e s such as Ghana and the United S t a t e s , 
r e s o r t to procedure by way of the prerogative w r i t s ? They d i d 
n e i t h e r . Rather, they held the view that an aggrieved person 
could come to court by any of the usual methods of i n i t i a t i n g 
process, and not n e c e s s a r i l y by way of prerogative w r i t s . The 
a t t i t u d e of Nigerian courts was summarised by t h i s Court, per 
Coker, J S C, i n the case of In Ref: G M Boyo 4 where he held: 

"No rules of court exist at present specifying the pa r t i c u ­
l a r p r a c t i c e and procedure by which these C o n s t i t u t i o n a l 
rights may be protected and i t must be protected and i t must 
be accepted that no formal way i s required f o r the invoca­
t i o n of the court's powers to protect the invasion of such 
r i g h t s . See Sanni Akande v Sanusi Araoye (1968) NMLR 283. If 
the Con s t i t u t i o n i s to be upheld, and undoubtedly i t must 
be, then a breach of i t must be capable not only of being 
vindicted but also of being prevented. This i s the substan­
t i v e matter to be decided i n t h i s appeal and i t would be 
perverse to argue that i f the present proceedings are not 
halted i t would s t i l l be impossible to rule out the l i k e l i ­
hood that a de c i s i o n on t h i s matter by t h i s Court might be 
rendered nugatory." 

The attitude of the courts was a wise expedient to ameliorate the 
harshness of a bad situa t i o n ; but i t was ce r t a i n l y not the best. 
The r e s u l t was that cases on the fundamental rights enshrined i n 
the C o n s t i t u t i o n had to compete with other cases on the crowded 
court l i s t s . They, therefore, got equally bogged down by a l l the 
known causes of delay i n our courts. This i r k e d our j u r i s t s and 
administrators of ju s t i c e ; but there was not much they could do. 

4. ( 1970) 1 ALL NLR ( P t . l ) 111, at p.115, see a l s o F a j i m i v 
Speaker, Western House of Assembly (1962) 1 ALL NLR ( P t . l ) 
205; Akande v Araoye (1968) NMLR 283; Aoko v Faabemi and DPP 
(1961) 1 ALL NLR 400; and Olawoyin v Attorney-General (1961) 
1 ALL NLR 269. 
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They were, however, able to i d e n t i f y the fact that rules of court 
should normally be made by leaders of courts and not by p o l i t i ­
cians i n Parliament, some of whom could not see why fundamental 
ri g h t s provisions should be made at a l l . When the M i l i t a r y took 
over the reigns of power (1966 - 1979) they did not see much need 
to advance human r i g h t s beyond where the c i v i l i a n s l e f t them. 
Rather, they suspended them a l t o g e t h e r 5 beyond where the c i v i l ­
ians l e f t them. The end r e s u l t , therefore, was that human rights 
cases were few and far between i n Nigeria between 1960 and 1979. 

THE PROMULGATION OF RULES OF PROCEDURE 

When the need came f o r a review of the N i g e r i a n C o n s t i t u t i o n 
before the M i l i t a r y handed back power to the c i v i l i a n s i n 1979, 
our lawyers i n the C o n s t i t u t i o n D r a f t i n g Committee and the Con­
s t i t u e n t Assembly were quick to a c t . The p r o v i s i o n i n s e c t i o n 
32(3) of the 1963 C o n s t i t u t i o n which required that the r u l e s of 
practice and procedure for the enforcement of fundamental rig h t s 
would be made by Parliament was amended. The power to make the 
rules was handed over to the Chief Justice of Nigeria. The then 
incumbent Chief Justice moved quickly to f u l f i l his c o n s t i t u t i o n ­
a l o b l i g a t i o n i n the matter. So between the commencement of the 
new Constitution on the 1st October 1979 and the end of the year 
he drafted and promulgated the Fundamental Rights (Enforcement 
Procedure) Rules 1979. It was printed, gazetted and became opera­
t i v e from 1st January 1980 f o r the enforcement of fundamental 
rights i n Nigeria. 

THE NATURE AND CONTENTS OF THE RULES 

The Fundamental Rights (Enforcement Procedure) Rules (to be 
h e r e i n a f t e r r e f e r r e d to simply as the Enforcement Rules) are 
analogous to the procedure f o r a p p l i c a t i o n f o r the prerogative 
orders of mandamus, pro h i b i t i o n and c e r t i o r a r i (to be referred to 
as prerogative order Rules) under our various High Court Rules; 7 

but the Enforcement Rules are made up of s i x d i f f e r e n t Orders, 
each dealing with d i f f e r e n t aspects of the procedure. 

The following are the main features/provisions of the new Rules: 

1. Like the Prerogative Order Rules, proceedings under the 
Enforcement Rules are commenced by an ex parte a p p l i c a t i o n 
for leave to apply, to be accompanied by a statement s e t t i n g 
out the p a r t i c u l a r s of the applicant, the r e l i e f sought, the 

5. See Section 1 and Schedule 3 of Decree No.l of 1966. 

6. See Section 42(3) of The 1979 Constitution. 

7. See 0.22 (Eastern States); 0.41 and 53 (Lagos) and RSC - 0.53 
applicable i n some other States by implication. 
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grounds therefore, and by an a f f i d a v i t v e r i f y i n g the f a c t s 
r e l i e d on. 

2. In place of one Order of eight paragraphs i n the e x i s t i n g 
Rules i n the East, and two Orders i n Lagos, and Orders 53 
and 54 of the RSC the Enforcement Rules have s i x Orders 
which consolidate and make detailed provisions on d i f f e r e n t 
aspects of the proceedings. I t i s now, by and l a r g e , a 
comprehensive code of procedure f o r j u d i c i a l review of 
administrative action. 

3. But the Enforcement Rules provides that i f the ex parte 
application s u f f i c i e n t copies for service on a l l who may be 
af f e c t e d i n the proceedings should be f i l e d . This enhances 
speed i n the proceedings. 

4. Like i n the prerogative orders (Order 22 of the High Court 
Rules i n the Eastern States; Orders 41 and 53 of the Lagos 
State Rules, Orders 53 and 54 of the RSC a p p l i c a b l e by 
i m p l i c a t i o n i n other s t a t e s ) , i f the court d i r e c t s , the 
grant of leave s h a l l operate as a stay of a l l a c t i o n or 
matters r e l a t i n g to, or connected with the complaint u n t i l 
the f i n a l determination of the application. 

5. Under the prerogative r u l e s , the period of l i m i t a t i o n f o r 
b r i n g i n g the a p p l i c a t i o n i s 6 months from the act of the 
commission or omission complained about. But under the 
Enforcement Rules, i t i s now 12 months. Moreover, the court 
can entertain an application even though i t i s being brought 
more than 12 months of the act of commission or omission 
complained about. 

6. By fa r the most important provision i n the Enforcement Rules 
i s that i t has given such proceedings a statutory precedence 
over a l l other proceedings - i n our over-congested court 
l i s t s . For i t i s provided i n Order 2 rule 1 (2) thus: 

"(2) The motion or summons must be entered for hearing 
w i t h i n f o u r t e e n days a f t e r such l e a v e has been 
granted.' 

In a country l i k e N i g e r i a where systemic and procedural 
delays are the hallmarks of the j u d i c i a l system, t h i s new 
pr o v i s i o n i s revolutionary. But considering the importance 
of human rights and the place given to fundamental rights i n 
the Nigerian Constitution, t h i s revolution i s j u s t i f i a b l e . 

7. In furtherance of the intention to expedite the proceedings, 
evidence i s by statements and a f f i d a v i t and even though the 
pro v i s i o n of eight days between service of the motion/sum­
mons i s retained, the court now has the power to d i r e c t a 
shorter period. 

8. Order 4 now contains detailed provisions for the production 
and/or release of persons unlawfully detained. Perhaps to 
underscore the importance of these provisions i n a country 
where, under our now endemic m i l i t a r y regimes, detention of 
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persons without t r i a l has been one of our main causes f o r 
complaint, the r u l e (Order 4 r u l e 1(2)) reduces the period 
between s e r v i c e and hearing to f i v e days. And, to guard 
against any bureaucratic causes of delays i n the release of 
persons who have been ordered to be released by a court, i t 
i s also provided: 

"Without p r e j u d i c e to r u l e 1(1), the Court or judge 
hearing an application where the applicant complains of 
wrongful or unlawful d e t e n t i o n may, i n i t s or h i s 
d i s c r e t i o n , order that the person r e s t r a i n e d be pro­
duced i n court, and such order s h a l l be a s u f f i c i e n t 
warrant to any Superintendent of a P r i s o n , P o l i c e 
O f f i c e r i n charge of a p o l i c e s t a t i o n , P o l i c e O f f i c e r 
or Constable i n charge of the complainant, or any other 
person responsible f o r his detention, f o r the produc­
t i o n i n court of the person under r e s t r a i n t . " 

A l s o , p r o v i s i o n i s made f o r making of r e t u r n s with 
respect of the order of release. 

9. The Enforcement Rules have made a serious attempt to nibble 
at and remove some fangs o f f the vexed question of locus 
standi. The rule provides i n Order 5: 

"Any person or body who desires to be heard i n respect 
of any a p p l i c a t i o n , motion, or summons, under these 
Rules, and appears to the Court or judge to be proper 
person or body to be heard, s h a l l be heard notwith­
standing that he or i t has not been served with the 
copy of the application, motion, or summons." 

Thus i t gives the status of amicus curiae to "any person who 
desires to be heard i n respect of any application." 

In N i g e r i a , locus s t a n d i i s a c o n s t i t u t i o n a l i s s u e . For 
section 6(6)(b) of the Constitution of 1979 l i m i t s exercise 
of j u d i c i a l power to: 

"... a l l matters between persons, or between government 
or a u t h o r i t y and any person i n N i g e r i a , and to a l l 
a c t i o n s and proceedings r e l a t i n g t h e r e t o , f o r the 
determination of any question as to the c i v i l r i g h t s 
and obligations of that person." 

I s h a l l return to t h i s l a t e r on. S u f f i c e i t to say at the 
moment that Order 5 of the Enforcement Rules has not given a 
locus s t a n d i to every person who wishes to be heard i n a 
human r i g h t matter. Rather i t gives to every body who de­
s i r e s to be heard i n such a cause t h a t r i g h t , once the 
a c t i o n has been p r o p e r l y commenced by a person who has a 
locus. To my mind, i t i s an important step forward. But we 
look forward to a time when N i g e r i a w i l l advance to the 
p o s i t i o n of Canada where every c i t i z e n has not only the 
r i g h t to be heard, but also the locus standi to challenge 
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such breaches of the provisions of the C o n s t i t u t i o n * 8 

10. F i n a l l y , worthy of s p e c i a l mention i s the remedy which i s 
a v a i l a b l e to an applicant under the Enforcement Rules. The 
court i s empowered to make such orders, issue such writs and 
give such directions as i t may consider appropriate for the 
purpose of enforcing or securing the enforcement of any of 
the fundamental r i g h t s provided f o r i n the C o n s t i t u t i o n to 
which the complainant may be e n t i t l e d . The court may commit 
a p a r t y d i s o b e y i n g such an order to p r i s o n i n order to 
compel obedience. 

SIGNIFICANCE OF THE FUNDAMENTAL RIGHTS 
(ENFORCEMENT PROCEDURE) RULES 
Every lawyer or student of the English and Nigerian le g a l h i s t o ­
r i e s knows that one of the p r i n c i p l e s which our law received from 
the B r i t i s h on the 1st of September, 1900 was the theory that the 
Crown could do no wrong. An extension of t h i s was the theory that 
no sovereign could be compelled to answer i n his own court. In 
s p i t e of the p r o t e s t a t i o n s of common law judges, the theory 
p e r s i s t e d g i v i n g r i s e to s p e c i a l procedure, such as p e t i t i o n of 
r i g h t s against the Crown. The P e t i t i o n of Rights Ordinance of 
Nigeria, which f i r s t found i t s way into our statute books on the 
1st of December 1915, was a perpetuation of t h i s feudal concept. 
As l a t e as 1958, i t was re-enacted as P e t i t i o n of Rights A c t . 1 0 

Under these laws, such s u i t s were commenced by a s p e c i a l proce­
dure. I t was only with a f i a t of the Governor-General or the 
President that the s u i t could be prosecuted. Quite often, no f i a t 
ever came. What i s more irksome i s that when the B r i t i s h , from 
whom we borrowed t h i s whole concept, i n t h e i r wisdom t r i e d to 
abolish or at least mellow the rigours of the obnoxious practice 
by the Crown Proceedings Act of 1947, the Act of 1947 d i d not 
apply i n Nigeria and so the o l d concept and p r a c t i c e p e r s i s t e d . 
It took the i n t e r p r e t a t i v e s k i l l of the Court of Appeal and the 
Supreme Court i n the case of Chief Dr (Mrs) Olufunmilayo Ransome-
K u t i & Others v The AG of the Federation & O t h e r s 1 1 to s t a t e 
c a t e g o r i c a l l y that section 6(6)(b) of the 1979 C o n s t i t u t i o n had 
impliedly abolished state immunity from s u i t s . 

It i s from t h i s background of state immunity from s u i t s that we 
can see the r e a l s i g n i f i c a n c e of the fundamental r i g h t s p r o v i ­
sions i n the Constitutions (which have been adequately dealt with 
i n another paper), as now reinforced and given r e a l teeth by the 

8. See Thorson v AG of Canada (1975) 1 SCR 138; Nova S c o t i a 
Board of Censors v McNeil (1976) 2 SCR 265. 

9. See Pollock & Maitland: History of English Law, 2nd E d i t i o n 
518. 

10. i . e . Cap.149 of 1958. 

11. (1985) 2 NWLR (Part 6) 211. 
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Fundamental Rights (Enforcement Procedure) Rules. Such provisions 
as are designed to enhance expeditious disposal of cases on human 
rights, the s i m p l i f i e d procedure, the machinery for enforcement, 
and the wide v a r i e t y of r e l i e f s now po s s i b l e , a l l give the much 
desired impetus to the c i v i l rights a c t i v i s t . To have also given 
him the r i g h t to be heard i n such proceedings o n l y i f he so 
desires i s to give him a l l he wanted. Surely Nigerian courts can 
no longer complain that they have not been given the free hand 
and the e f f e c t i v e procedure to deal with human rights cases. So, 
i f we f a i l , we are bound to admit, l i k e Cassius i n Shakespeare's 
Ju l i u s Caesar that the f a u l t i s not i n our stars (or the govern­
ment) but i n ourselves. 

In the case i f Shugaba Abdulrahaman Darman v The Federal Minister 
of Internal A f f a i r s & Others 1 2 the Maiduguri High Court held that 
where a person alleges an i n f r a c t i o n of his fundamental r i g h t s 
under Chapter IV of the 1979 Con s t i t u t i o n , he can only approach 
the court under the Fundamental Rights (Enforcement Procedure) 
Rules, 1979. This i s probably an over-statement. I may observe 
that when the issue of breach of a fundamental r i g h t a r i s e s not 
as a substantiative, but a subsidiary issue, the courts w i l l not 
ignore i t simply because the above Rules have not been followed. 
Examples are where the r i g h t to f a i r hearing under section 33 of 
the C o n s t i t u t i o n a r i s e s i n c i d e n t a l l y i n the course of any court 
proceeding. 13 Furthermore Shugaba's case (supra) i l l u s t r a t e s the 
wide range of r e l i e f s , including damages, which could be granted 
under the Enforcement Rules for breach of a fundamental r i g h t . 

Between 1960 when fundamental rights provisions were f i r s t w r i t ­
ten i n t o the N i g e r i a n C o n s t i t u t i o n and the end of the F i r s t 
Republic on the intervention of the M i l i t a r y on January 15, 1966, 
and a l l through the t h i r t e e n years of m i l i t a r y a d m i n i s t r a t i o n 
from 1966 to 1979, cases on fundamental r i g h t s were few and f a r 
between. Indeed a l l the reported cases a l l over the country from 
1960 to 1979 were not more than twenty. True, the f a c t that the 
country had just emerged from c o l o n i a l i s m and that human r i g h t s 
were a new experience might have contributed to the paucity of 
the number of cases. True the M i l i t a r y , during the t h i r t e e n years 
they were i n power, d e l i b e r a t e l y discouraged or completely 
blocked the exercise of human r i g h t s by t h e i r ouster provisions 
i n Decrees. 1 4 Yet the fewness of number of cases i n my view, owed 
so much to the un c e r t a i n t y of the enforcement process and the 
inevitable delay which competition of such cases with other cases 
i n our over-congested court l i s t s entailed. For aggrieved persons 
appeared to have asked, what use was i t to go to court to contest 

12. (1981) 2 NCLR 459. 

13. See e.g. Grace Akinfe v The State (1988) 3 NWLR 729; a l s o 
Sunday Okoduwa & Ors. v The State (1988) 2 NWLR 333. 

14. See e.g. S . l (1) 8 and Sch. l of Decree No.1 of 1966 and 
Decree No.28 of 1970. 
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a hot issue such as unlawful detention i f the person a f f e c t e d 
must wait for several years to get r e l i e f ? 

But as i f the Fundamental Rights (Enforcement Procedure) Rules, 
1979, were the tonic which c i t i z e n s were waiting for, from 1979, 
l i t i g a t i o n over human r i g h t s issues swung int o accelerated ac­
t i o n . Chief Gani Fawehinmi's C o n s t i t u t i o n a l Law Reports which 
cover the per i o d 1979 to 1983 cover s i x large volumes of law 
reports and reported over three hundred and s i x t y cases which 
span over 4000 pages of p r i n t . An overwhelming percentage of 
these cases i s on human ri g h t s . 

In those cases, the courts enforced a v a r i e t y of human r i g h t s -
the r i g h t to freedom of movement, 15 to personal l i b e r t y , 1 6 to 
property, 17 to freedom to own, e s t a b l i s h and operate any medium 
for the dissemination of information, ideas and opinions, 18 to 
f a i r t r i a l , 1 9 and the r i g h t against various executive abuses, 
termed executive lawlessness, 2 0 among many others. 

When the M i l i t a r y took over the reigns of Government at the end 
of 1983, human r i g h t s enforcement s u f f e r e d i t s worst debacle 
since i t s inception. Powers and j u r i s d i c t i o n s of courts to adju­
dicate i n human rights cases were suspended by many Decrees. 2 1 In 
1984 alone human rights were suspended or j u r i s d i c t i o n s of courts 
to adjudicate over them ousted by about eleven d i f f e r e n t Decrees. 
Although the s i t u a t i o n improved considerably when the present 
M i l i t a r y Administration came to power i n August, 1985, some of 
the ouster provisions s t i l l e x i s t . When there were such ouster 
provisions, the courts merely applied t h e i r i n t e r p r e t a t i v e j u r i s ­
d i ctions to inquire whether the matter i n l i t i g a t i o n came square­
l y w i t h i n the gambit of the ouster p r o v i s i o n . 2 2 Once i t was 

15. See Shagaba Abdurahaman Darman v Federal Ministry of Internal 
A f f a i r s (supra). 

16. See Folade v AG Lagos State & Ors (1983) 4 NCLR 771 Onu 
Obekpa v Commissioner of Police (1983) 4 NCLR 420. 

17. See Peenok Investments Ltd. v Hotel Presidential Ltd. (1983) 
4 NCLR 122. 

18. See AG Imo State v Ukaeabu (1981) 2 NCLR 568. 

19. See Uzodinma v COP (1982) 3 NCLR 325. 

20. See Qiukwu v Governor of Laaos State (1985) 2 NWLR 806; 
Ekeocha v C i v i l Service Commission, Imo State & Anor. (1981) 
1 NCLR 154. 

21. See Decree Nos.l and 13 of 1984. 

22. See Barclays Bank of Nigeria Ltd. v Central Bank of Nige r i a 
(1976) 1 ALL NLR 409; Sod AG Federation (1986) 2 NWLR 568. 
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s a t i s f i e d that i t did, i t declined j u r i s d i c t i o n to a d j u d i c a t e . 2 3 

But, as shown by the decision of the Supreme Court i n The Gover­
nor of Ondo State v Adewunmi 2 4 and many other cases, the courts 
guarded t h e i r j u r i s d i c t i o n s jealously and so c r i t i c a l l y examined 
such ouster p r o v i s i o n s . In the f i n a l a n a l y s i s , considering the 
ouster provisions and other constraints during the period 1985 -
1991, i t can be stated that s t r i k i n g l y a large number of cases on 
human r i g h t s went through the courts. Prominent among them were 
cases on f a i r hearing and cases i n which some government agencies 
t r i e d to abuse human r i g h t s . I s h a l l only mention t h i s fact here 
i n passing i n view of the theme of t h i s paper. Suffice i t , howev­
er, to say that on the balance, the courts t r i e d to l i v e up to 
the standards expected of them as stated by Eso, JSC i n A r i o r i v 
Elemo 2 5 where he stated: 

"Having regard to the nascence of our C o n s t i t u t i o n , the 
comparative educational backwardness, the socio-economic and 
c u l t u r a l background of the people of t h i s country and the 
r e l i a n c e that i s being placed and n e c e s s a r i l y have to be 
placed as a r e s u l t of t h i s background on the courts, and 
f i n a l l y the general atmosphere i n the country, I think the 
Supreme Court has a duty to safeguard fundamental rights i n 
th i s country which, from i t s age and problems that are bound 
to a s s o c i a t e with i t , i s s t i l l having an experiment with 
democracy." 

FACTORS MILITATING AGAINST EXERCISE OF HUMAN RIGHTS 
Enforcement of human r i g h t s i s l a r g e l y a r e s p o n s i b i l i t y of the 
courts which are, under the C o n s t i t u t i o n of the Federation 1979 
vested with j u d i c i a l power. 

In a recent e s s a y , 2 6 I i d e n t i f i e d the exercise of j u d i c i a l power 
as an act which e n t a i l s s i x processes, or some of them, namely: 

(i) Ascertainment, or sometimes p a r t i c u l a r l y i n the case of 
the Supreme Court or sometimes the Court of Appeal, laying 
down the law relevant to the p a r t i c u l a r case i n hand. 

( i i ) P a r t i c u l a r l y i n the Supreme Court expressing i t s opinion 
on any j u d i c i a l p o l i c y as may be relevant to the case i n 
hand. 

( i i i ) In l i n e with the law, as ascertained or l a i d down, and the 

23. See C i v i l Service Commission of Bendel State v Okonjo (1987) 
3 NWLR 166. 

24. (1988) 3 NWLR (Part 82) 280. 

25. (1083) 1 SCNLR 1. 

26. P Nnaemeka-Agu, JSC, " J u d i c i a l Powers: Quo Tendimus" i n 
Nigerian Essays i n Jurisprudence (1991). 
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j u d i c i a l p o l i c y , when relevant, determine the issues i n 
contention by applying the law to the facts of the p a r t i c ­
ular case. 

(iv) Sometimes, p a r t i c u l a r l y i n the highest appellate court, 
that i s the Supreme Court, when c a l l e d upon to do so, 
review the authority of previous decisions not only i n the 
B r i t i s h sense, as i l l u s t r a t e d by the case of Cornway v 
Rimmer; 2 7 that i s bringing the law up-to-date having due 
regard to recent developments i n society by o v e r - r u l i n g 
the previous decisions; but also, i n the American sense, 
of seeing that the decided case r e l i e d upon i s i n accord­
ance with the l e t t e r and s p i r i t of the C o n s t i t u t i o n ; 2 8 

(v) Making binding declarations of right or such consequential 
orders as flow from the judgment; and 

(vi) Enforcing, by due process of law, those orders which i t 
has made. 

I must emphasise that sometimes no p o s i t i v e or negative orders 
are made. The court merely makes a d e c l a r a t i o n of r i g h t . A l l 
parties, be they governments, authorities corporations or private 
c i t i z e n s are bound by, and expected to obey, such d e c l a r a t i o n s . 
As for governments, i t must be borne i n mind that the courts are 
also a part of the government. It would be tantamount to execu­
t i v e lawlessness f o r the same government to r e f u s e , f a i l or 
neglect to obey and respect an order or d e c l a r a t i o n made by i t s 
own court. 

When a Ni g e r i a n court i s c a r r y i n g out any or a l l of the above 
functions, i t invokes i t s statutory, interpretative and inherent 
powers and imposes some sanctions. So j u d i c i a l powers encompass 
not only the power of a court to decide issues i n l i t i g a t i o n but 
a l s o power to enforce i t s judgment. It i s from these premises 
that I s h a l l now examine the f a c t o r s which adversely m i l i t a t e 
against the enforcement of fundamental r i g h t s . 

OUSTER OF COURTS' JURISDICTION 
Paradoxically, every m i l i t a r y regime i n Nigeria began by declar­
ing that i t would respect a l l e x i s t i n g laws and o b l i g a t i o n s and 
would r u l e according to law. Often i n the same Decree, i t sus­
pended or modified sections of the Constitution - not i n exercise 
of any c o n s t i t u t i o n a l power but by sheer m i l i t a r y power. Invaria­
bly, i t suspended the Chapter of the Constitution dealing with 

27. See (1968) AC 910 i n which the d e c i s i o n i n (1967) 2 A l l ER 
1260 was over-ruled. 

28. See for example: Bucknor-Mclean v Inlax (1980) 8-11 SC 35. 
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fundamental r i g h t s , 2 9 often i n the declared intention to be able 
to deal with the abuses of the c i v i l i a n regime which preceded i t 
and whose wrongful acts of omission or commission afforded the 
reason f o r the int e r v e n t i o n of the M i l i t a r y . These Decrees and 
Edicts which followed i n t h e i r wake put the provisions of certa i n 
Decrees and Edicts beyond the scope of j u d i c i a l power. I t i s a 
truism that the Courts are by t h e i r very nature and p o s i t i o n i n 
the Nigerian State as spelt out by the Constitution, a "constitu­
t i o n a l o p p o s i t i o n " to a r b i t r a r i n e s s and other abuses of human 
rights and an e f f e c t i v e bulwark against tyranny and oppression. 

By the very p r a c t i c e of ouster of the j u r i s d i c t i o n s of courts, 
p a r t i c u l a r l y under M i l i t a r y regime, i t appears that the j u d i c i a r y 
i s regarded as an a p p o s i t i o n to government. But that type of 
"opposition" as constituted by the courts i s necessary f o r the 
s t a b i l i t y of the State i n every democracy. The only alternatives 
to i t are repression and anarchy. Experience i n Russia and other 
countries of Eastern Europe shows c l e a r l y that one can repress a 
people for some time; not for a l l the time. For, with repression, 
an explosion at some stage becomes in e v i t a b l e . 

It i s r e f r e s h i n g to note that i n Nige r i a , a newspaper r e c e n t l y 
reported on a front page banner headline, thus: 

"MILITARY TIRED OF RULING." Col. A j i b o r i s a 

"The M i l i t a r y i s t i r e d of running the government and would 
be happy to go back to the barracks at the e a r l i e s t time 
possible . . . " 3 0 

This i s welcome news. As usual, t h i s r e t u r n to the barracks, 
which i s scheduled f o r September 1992, w i l l be heralded by a 
suspension of a l l the ouster provisions i n our laws. But I dare 
say that i n the absence of repression the only way to keep the 
apparatus f u n c t i o n a l and smooth i s to allow the courts to func­
t i o n as an independent and co-equal t h i r d arm of government, i n 
accordance with the s p i r i t and l e t t e r of the C o n s t i t u t i o n . In 
that respect, ouster of the j u r i s d i c t i o n s of courts over human 
rights questions - or on any j u s t i f i a b l e issue for that matter -
i s a contradiction i n terms. It i s bad for democracy when, as has 
happened often, the Co n s t i t u t i o n , the organic law of the land, 
has to be tampered with, by suspending i t s operation, i n order to 
remove the st i n g of uncon s t i t u t i o n a l i t y from an obviously uncon­
s t i t u t i o n a l act, p a r t i c u l a r l y when such an act impinges on human 
r i g h t s norms which have been s e l e c t e d and guaranteed by the 
Con s t i t u t i o n . It i s , perhaps, worse when the courts which have 
been created by the Co n s t i t u t i o n to safeguard those r i g h t s have 
been compelled not to inquire into them at a l l . It i s hoped that 
there w i l l be no ouster of courts* j u r i s d i c t i o n s i n the T h i r d 
Republic come 1992. 

29. See e.g. Decrees No.l of (1966); No.28 of 1970; No.l of 1984; 
and No.13 of 1984. 

30. See The "Daily Champion" Newspaper of October 8, 1991, at 
page 1. 
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Systemic Constraints to Enforcement of Human Rights 

Since 1979, N i g e r i a has embraced the P r e s i d e n t i a l system of 
government. But regrettably, perhaps due to i t s long connection 
with the Westminster system, there s t i l l survive i n the country 
many features which had worked i n the former system but are a l i e n 
to the present. I can only deal with some of these i n outline i n 
a paper l i k e t h i s . 

(a) The p o t e n t i a l weakness of the j u d i c i a r y i n the enforcement 
of i t s process and execution of i t s process and execution of 
i t s judgments 

As I sa i d above, j u d i c i a l power includes the power not only to 
adjudicate but also to enforce and execute the d e c i s i o n of the 
p a r t i c u l a r court. But i n our system our courts have no independ­
ent organ or machinery of i t s own for the execution and enforce­
ment of i t s decisions. They have to r e l y upon the Executive arm 
of government to enforce and execute judgments are de j u r e 
vested i n the Sheriff and B a i l i f f (court o f f i c i a l s ) aided by the 
c o e r c i v e f o r c e of the P o l i c e who are themselves a part of the 
Executive. The powers to serve processes and execute judgments of 
court are d i r e c t l y vested i n the Police by Law. 3 1 The Police are 
f u l l y equipped with the wherewithal to perform these functions. 
What happens, one may ask, i f the P o l i c e should refuse to co­
operate with the courts g e n e r a l l y or i n any p a r t i c u l a r case? 
Certain events which took place i n some parts of the Federation 
during the Second Republic (1979-1983) show that t h i s i s not a 
f a r - f e t c h e d question. Professor Nwabueze catalogued many i n ­
stances i n which some members of the Nigeria Police Force i n some 
parts of the country openly defied or refused to enforce court 
o r d e r s . 3 2 What w i l l happen where the enforcement order i s made 
against a top member of the p o l i c e force f o r the v i o l a t i o n of a 
c i t i z e n ' s c i v i l right? This i s why I had to opine elsewhere. 3 3 

" I t i s obvious that i n the Nigerian context to leave the 
courts i n a s i t u a t i o n i n which they cannot even enforce 
t h e i r decisions i s to guarantee perpetual impotence of the 
J u d i c i a l arm of government. The only answer appears to me to 
be the creation of the position of armed court marshals for 
the enforcement of court decisions and processes. The r e l i ­
ance upon the Police, now an important part of the Executive 
arm of government, was suitable and served i t s purpose under 
a Unitary, Regional, and Quasi-Federal forms of government. 
But, i n my opinion, i t i s out of tune with, and i n e f f e c t i v e 
i n , the present Federal P r e s i d e n t i a l System i n which there 
are sharp d i v i s i o n s of areas of sovereignty and authority 
between the Federal and State authorities as 

31. See ss.4 & 22 of the Police Act, Cap.154. 

32. See Prof Nwabueze: Nigeria's Presidential Constitution 1979 -
1983, pp.308-323. 

33. In my paper on " J u d i c i a l Powers: Quo Tendimus" at p.33. 
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well as clearer separation of powers among the three arms of 
government." 

An important element i n the systemic weakness of the J u d i c i a r y i r 
the scheme of things i s that i t i s n e i t h e r i n c o n t r o l of i t s 
purse, nor of i t s s t a f f , nor even of i t s s e r v i c e s . I t depends 
upon the l e g i s l a t u r e to vote the funds, the Executive to release 
the funds, the E x e c u t i v e to ( u n t i l the r e c e n t c i v i l s e r v i c e 
reforms) provide i t with i t s s t a f f and provide i t with s h e l t e r , 
repair and maintain the residences of j u d i c i a l o f f i c e r s - indeed 
with even providing i t with water, cold a i r and security. If the 
enforcement of human r i g h t s i n N i g e r i a must have any meaning, 
then the courts must be given the power and the wherewithal to 
run t h e i r a f f a i r s and enforce and execute t h e i r d e c i s i o n s . Thej 
must be given a J u d i c i a l Service Commission which i s not just one 
of the Federal or State Executive Bodies, but one which i s so 
structured, funded and equipped, to cater f u l l y f o r the J u d i c i ­
ary. In the United States which we have u s u a l l y looked up to as 
model because we run a system s i m i l a r to t h e i r own, such i s the 
c a s e . 3 4 P r o v i s i o n of armed court marshals who w i l l serve court 
processes and execute court decisions i s the only answer. 

(b) N o n - J u s t i c i a b i l i t y 

Our C o n s t i t u t i o n of 1979 i s very much unlike that of the United 
States i n one important respect. In the United States any lav 
which purports to exclude the j u r i s d i c t i o n of ordinary courts is 
u n c o n s t i t u t i o n a l : 3 5 i t i s l e f t f o r the courts to decide such 
issues that i t i s expedient that they do not a d j u d i c a t e upon 
because they ra i s e p o l i t i c a l questions. 36 But i n Nigeria, rather 
l i k e i n India, the Constitution i t s e l f has selected c e r t a i n norms 
which form part of e i t h e r the U n i v e r s a l D e c l a r a t i o n of Human 
Rights or the two Covenants on s o c i a l economic and p o l i t i c a l and 
educational r i g h t s and declared them u n j u s t i c i a b l e . 3 7 They are 
merely "fundamental objectives and the d i r e c t i v e p r i n c i p l e s of 
state p o l i c y , " expected to be observed and applied by a l l author­
i t i e s and persons exercising l e g i s l a t i v e , executive, or j u d i c i a l 
functions. This s i t u a t i o n i s repeated i n the 1989 Constitution 
which w i l l come f u l l y into force i n 1992. Considering the d i f f i ­
c u l t i e s i n any amendment to the Constitution i n a democratic set­
up, i t i s submitted that t h i s l i m i t a t i o n by the C o n s t i t u t i o n 
i t s e l f i s unwise. When i t i s remembered that a l l the p r i n c i p l e s 
set up i n Chapter II of the C o n s t i t u t i o n under p o l i t i c a l objec­
t i v e s , economic o b j e c t i v e s , s o c i a l o b j e c t i v e s and educational 
o b j e c t i v e s and d e c l a r e d u n j u s t i c i a b l e , are well-known human 
rights norms under the Declaration and the Covenants, one doubts 

34. See (1911) Muskrat v United States 219 US 341. 

35. See Toth v Ouarless 350 US 11 (1965). 

36. See F i n k e l s t e i n : J u d i c i a l Self Limitation - Harv. L Rev. 37 
(1923) 3381 at p.344-345. 

37. See Chapter II of the 1979 Constitution. 
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very much the wisdom of the constitutional exclusion of exercise 
of j u d i c i a l power from those provisions. In practice, members of 
the Executive pay l i t t l e or no heed to those objectives, as they 
cannot be taken to court for f a i l u r e to do so. And these breaches 
by them i n v a r i a b l y form a good part of the reason why the m i l i ­
tary intervenes from time to time. 

(c) The pos i t i o n of the Attorney-General 

During the Westminster model of democracy which Nigeria operated 
t i l l 1979, the Attorney-General was the spokesman for the J u d i c i ­
ary and i t s representative i n the cabinet. Since 1979, the posi­
t i o n has changed because the Attorney-General i s now a member of 
the Executive. Before 1979 by some p r o v i s i o n s i n our l a w s 3 8 a 
successful l i t i g a n t could not execute a court decision over money 
under the control of a public o f f i c e r i n his o f f i c i a l capacity or 
i n custodia l e g i s without the consent of the Attorney-General. 
From t h i s and s i m i l a r provisions i n the Laws of The Regions, a 
view was developed that government funds could not be attached i n 
execution, and that execution should not issue i n respect of 
money debt owed by a government, without the consent of the 
Attorney-General. The argument was that the p r i v a t e i n t e r e s t of 
the c r e d i t o r should not be allowed to o v e r - r i d e the community 
i n t e r e s t represented by the State. What happens, one may ask, 
where a c i t i z e n ' s fundamental r i g h t has been i n f r i n g e d and he 
goes to court and i s awarded damages against a government or i t s 
agency? Granted that the power to execute a judgment i s part and 
parcel of j u d i c i a l power as vested i n the courts under section 6 
of the C o n s t i t u t i o n , i t i s not an u n c o n s t i t u t i o n a l e r osion of 
j u d i c i a l power to prevent a court from due execution of such a 
judgment simply because the Attorney-General has not given his 
consent therefore. Is that p r o v i s i o n i n the S h e r i f f s and C i v i l 
Process Act s t i l l c o n s t i t u t i o n a l ? In view of the i n t e r p r e t a t i o n 
given to the scope of section 6(6)(b) of the Constitution i n the 
case of Ransome-Kuti v A.G. Federation and Others, 3 9 one wonders 
whether such a r e s t r a i n t on due exercise of an aspect of j u d i c i a l 
power can s t i l l be supported. It cannot be doubted that i t i s a 
serious constraint against due enforcement of human rights where 
a person who has been awarded damages for the unlawful i n f r a c t i o n 
of his r i g h t cannot execute the judgment against the government 
because the Honourable Attorney has withheld h i s consent. I 
suggest that such requirements of consent of the Attorney-General 
before execution be expunged from our s t a t u t e books and that, 
pending that, our courts examine c r i t i c a l l y i t s c o n s t i t u t i o n a l 
implication. 

The court's own r e s p o n s i b i l i t y 

So f a r I have d e a l t with c o n s t r a i n t s against due e x e r c i s e of 
human rights where the blame and the remedy are e x t r a - j u d i c i a l i n 
that i t i s for the l e g i s l a t o r or the executive to f i n d the solu-

38. See Section 84 of the Sheriffs and C i v i l Process Act. 

39. (1985) 2 NWLR (Part 6) 211. 

254 



t i o n . I s h a l l now consider some constraints over which the solu­
t i o n l i e s wholly or p a r t l y on the j u d i c i a r y . 

The problem of Locus Standi 

Like i n a l l common law countries, a p l a i n t i f f ' s having a locus 
standi i s a pre-condition to his r i g h t to sue i n any p a r t i c u l a r 
cases. The courts w i l l not invoke t h e i r j u d i c i a l powers i n favour 
of a p l a i n t i f f who has not shown that he has locus s t a n d i . 40 In 
countries l i k e England which have no written c o n s t i t u t i o n s the 
pr i n c i p l e s upon which the courts determine the issue of locus are 
worked out by the courts . But i n most countries with w r i t t e n 
c o n s t i t u t i o n s , the parameters of locus standi are f i x e d by the 
constitution: but even so, i t i s l e f t for the courts to adumbrate 
and determine when a p l a i n t i f f has locus standi. In Nig e r i a , i t 
i s f i x e d by s e c t i o n 6(6)(b) of the C o n s t i t u t i o n of 1979 which 
states that the j u d i c i a l powers vested i n accordance with that 
section: 

"(b) s h a l l extend to a l l matters between persons, or be­
tween government or authority and any person i n Nige­
r i a , and to a l l a c t i o n s and proceedings r e l a t i n g 
thereto, f o r the determination of any question as to 
the c i v i l rights and obligations of that person." 

The Supreme Court i n t e r p r e t e d t h i s p r o v i s i o n i n the case of 
Senator Abraham A Adesanya v President of the Federal Republic 
and Anor 4 1 where i t unanimously held that the Senator had no 
locus standi to challenge the appointment of the 2nd defendant as 
the Chairman of the Federal E l e c t o r a l Commission - an appointment 
the p l a i n t i f f had unsuccessfully opposed i n the National Assem­
bly. His c i v i l r i g h t s and ob l i g a t i o n s were not involved; he had 
no r i g h t to l i t i g a t e over a r i g h t common to a l l the c i t i z e n s , 
unless he could show that he had s u f f e r e d a damage s p e c i a l to 
himself, the court reasoned. The argument that every Nigerian had 
an i n t e r e s t to see that every holder of a public o f f i c e performed 
i t properly was not accepted by the court. What i s s t r i k i n g i s 
that even the respected Chief J u s t i c e agreed with h i s learned 
brethren, even though he had observed: 

"... In the Nigerian context, i t i s better to allow a party 
to go to court and to be heard than to refuse him access to 
our courts. Non-access, to my mind, w i l l stimulate the free-
f o r - a l l i n the media ..." 

However, the p r i n c i p l e i n Adesanya Case (supra) has been applied 
i n several scores of cases. 

40. See Thomas v Olufosoye (1986) 1 NWLR 669 Ugo v Obiekwe (1989) 
1 NWLR (Part 99) 566. 

41. (1981) 1 A l l NLR (Part 1) 1. 
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In Attorney-General. Kaduna State v Hassan 4 2 the court opened the 
gate for access to court wider by giving locus standi to a father 
to challenge the act of the Solicitor-General (in the State where 
there was no Attorney-General at the time) who entered n o l l e 
prosequi on a charge against those standing t r i a l of unlawfully 
k i l l i n g h i s son. I t may be observed t h a i r i g h t to l i f e i s a 
fundamental right under our C o n s t i t u t i o n . 4 3 Also, i n Fawehinmi v 
Aki l u & An o r 4 4 the gates were thrown wider open i n criminal cases 
on the premises that every Nigerian was his brother's keeper. So 
a l o t of progress has been made on the law since the Adesanya 
decision. Some of the learned Justices who participated i n Fawe­
hinmi's case (supra) made i t c l e a r that they were changing the 
law. Yet a good number of Judges s t i l l f e e l that more could and 
ought to be done with respect to locus s t a n d i i n human r i g h t s 
cases. They urge that whatever might be the position with respect 
to locus standi i n respect of c i v i l r i g h t s of Nigerian c i t i z e n s 
c o n s t i t u t i o n a l r i g h t s , p a r t i c u l a r l y human r i g h t s should be d i f ­
ferent: every Nigerian c i t i z e n ought to have a locus to challenge 
an u n c o n s t i t u t i o n a l act of a pub l i c functionary as well as any 
abuse of fundamental rights guaranteed by the Constitution, they 
argue. Kayode Eso, JSC i n a paper which he read at the A l l Nige­
r i a Judges' Conference held at Abuja i n 1988 said: 

"Whatever one may say of the dec i s i o n of the Supreme Court 
i n the A k i l u Case and the previous d e c i s i o n i n Abraham 
Adesanya Case, the l a s t has not been heard or read on the 
locus standi issue." 

What p o s i t i o n should the Nigerian courts therefore take on the 
matter? It i s useful to look at the position i n two Commonwealth 
countries with Federal constitutions. 

In Canada, the Supreme Court has r e c e n t l y come out to draw a 
d i s t i n c t i o n between locus s t a n d i i n a l i t i g a t i o n over p r i v a t e 
rights and obligations and one i n which the c o n s t i t u t i o n a l i t y of 
a p u b l i c l e g i s l a t i o n or act i s being challenged. I t has come to 
the conclusion that unlike i n the former class of cases, i n the 
l a t t e r case a person who has just as much i n t e r e s t as any other 
member of the community can maintain an action. Reference may be 
made to the cases of Thorson v Attorney-General of Canada 4^ and 
Nova Scotia Board of Censors v McNeil. 4 6 

In India, the relaxation i n what have been termed "public i n t e r ­
est l i t i g a t i o n s " i s s t i l l more far-reaching. Locus standi can be 
given to any person who writes a l e t t e r of complaint from any 

42. (1985) 2 NWLR (Part 8) 483. 

43. See Section 30 of the 1979 Constitution. 

44. (1989) 2 NWLR 122. 

45. (1975) 1 SCR 138. 

46. (1976) 1 SCR 265. 
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part of the country i n the name of the People•s Union f o r Demo­
c r a t i c Rights to the Chief Justice. J u s t i f y i n g the rationale, 
Dayal, J, i n People's Union f o r Democratic Rights v M i n i s t e r of 
Home A f f a i r s 4 7 said: " 

"Following English and American decisions, our Supreme Court 
has of late admitted exceptions from the s t r i c t rules r e l a t ­
ing to locus standi and the l i k e i n the case of a c l a s s of 
l i t i g a t i o n s which have acquired c l a s s i f i c a t i o n known as 
"public i n t e r e s t l i t i g a t i o n " that i s , where the p u b l i c i n 
general are i n t e r e s t e d i n the enforcement of fundamental 
r i g h t s and other statutory r i g h t s . . . Today i t i s perhaps 
commonplace to observe that as a r e s u l t of a s e r i e s of 
j u d i c i a l decisions since 1950, there has been a dramatic and 
r a d i c a l change i n the scope of j u d i c i a l review. The change 
has been described ... as an upsurge of j u d i c i a l activism." 

With the b e n e f i t of these two s i t u a t i o n s i n other j u r i s d i c t i o n s 
with s i m i l a r background with us, I now r e t u r n to the N i g e r i a n 
s i t u a t i o n , and make the following suggestions. 

F i r s t : Where the issue i s that of infringement of p u b l i c r i g h t , 
duty, or obligation, every c i t i z e n should, following the Canadian 
example, have a l o c u s . This i s the only way by which p u b l i c 
a c c o u n t a b i l i t y can become meaningful. In the p e c u l i a r s i t u a t i o n 
which e x i s t s i n Nigeria, to go to the extent to which India has 
gone i s to k i l l the j u d i c i a r y . 

Secondly: But when the issue i s the enforcement of private rights 
and obligations, only a person d i r e c t l y affected should have the 
locus standi to enforce his personal rights and obligations. 

Delay 

The next impediment to due enforcement of human r i g h t s and one 
which i s lar g e l y traceable to the courts i s the problem of delay. 
Admittedly the courts i n t h i s r e s p e c t would i n c l u d e judges, 
lawyers f o r l i t i g a n t s and o f f i c e r s of courts. Each of them has 
his own share of blame i n the delay of cases on c i v i l r i g h t s . Not 
l e s s important of course i s the congestion of case l i s t s , as 
o r d i n a r i l y human r i g h t s cases must have to compete with other 
types of cases on the cause l i s t . 

But, by t h e i r very nature most human r i g h t s cases r a i s e issues 
which ought to be gone i n t o and a d j u d i c a t e d upon as soon as 
p o s s i b l e . A person who i s unlawfully detained without t r i a l , or 
who i s subjected to dehumanising ordeal, or whose freedom of ex­
pression i s i n t e r f e r e d with, or whose r i g h t to p r i v a t e l i f e i s 
invaded or r i g h t to peaceful assembly i s unlawfully i n t e r f e r e d 
with, or a p u b l i c servant who f e e l s that he has been thrown out 
of h i s job without a hearing, needs to go to court and get a 
verdict one way or the other as soon as possible. A long delay at 
the t r i a l could defeat the whole purpose of his guaranteed r i g h t . 

47. (1986) LRC (Const.) 547 
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This i s why the provision of a sort of time table i n the Enforce­
ment Rules for the enforcement of fundamental rights i s not only 
apt but desirable. The time frame runs l i k e t h i s : 

( i ) F i l e an application for leave to apply for the fundamental 
ri g h t on a motion ex parte just one day before the date of 
hearing. Enough copies for service are exhibited. The next 
day the motion may be granted and, i n a deserving case, a 
stay of action or proceedings i n the matter complained of 
granted. 

( i i ) Then the a p p l i c a t i o n i s f i l e d by a motion on n o t i c e or 
o r i g i n a t i n g summons and served on the respondent. Not 
e a r l i e r than eight days or l a t e r than fourteen days the 
motion must be set down for hearing. 

( i i i ) On the hearing the applicant gets any r e l i e f he i s e n t i ­
t l e d t o , i n c l u d i n g damages, order f o r r e l e a s e of the 
person or his property, order n u l l i f y i n g or s e t t i n g aside 
the act complained of, and so on. 

It follows from the above that given a d i l i g e n t counsel and a 
conscientious and hard working court, proceedings i n an important 
human rights case can be over within one month. 

But what has been happening i n p r a c t i c e ? The true p o s i t i o n i s 
that these cases when f i l e d j u s t take t h e i r turn on the case 
l i s t s of N i gerian courts. The journey of a case from the High 
Court to the Supreme Court las t s quite often to about ten years. 
In the recent case of A l h a j i Abdullahi v Nigerian C i v i l Aviation 
T r a i n i n g Centre, Zaria & Anor,48 t h e T p l a i n t i f f was on the 27th 
October 1981 terminated from his employment as the Chief Security 
O f f i c e r of the f i r s t defendant. He went to court f o r a declara­
t i o n that the termination was void and of no e f f e c t on the ground 
that he was not given a f a i r hearing. He therefore claimed conse­
quential r e l i e f including his salary up to the date of judgment. 
The dismissal of his claims by the Kaduna High Court was affirmed 
by the Court of Appeal. His further appeal to the Supreme Court 
was dismissed only i n July, 1991. Thus i t took about ten years 
for him to know his fate over a right guaranteed by the Constitu­
t i o n . I s h a l l give one more set of examples. In 1988 the M i l i t a r y 
Governor of a State decided to meddle i n the administration of a 
State U n i v e r s i t y i n Nig e r i a . He ordered the termination of the 
appointment or downgrading of t h i r t e e n members of s t a f f of the 
U n i v e r s i t y i n c l u d i n g two p r o f e s s o r s f o r reasons which would 
appear to be p o l i t i c a l . Each of them went to court on the ground 
that, contrary to the provisions of section 33 of the Constitu­
t i o n they were not heard at a l l , much less f a i r l y , before t h e i r 
fates were determined. Most of those cases are s t i l l pending i n 
the High Court. P o l i t i c a l pressure on the courts has been alleged 
or suspected. If t h i s i s so, then the Judges concerned have done 
a serious damage to the image of the j u d i c i a r y . Be that as i t 

48. (1991) 7 SCN J1 
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may, i t i s clear that the s p i r i t and l e t t e r s of the provisions of 
Enforcement Rules have not been r e f l e c t e d by the i n o r d i n a t e 
delay. In my r e s p e c t f u l opinion, one resolve I would urge t h i s 
colloquium to make i s to enhance the enforcement of human righ t s 
i n our courts by g i v i n g precedence and p r i o r i t y to human r i g h t s 
cases as against other c i v i l cases. That i s , to my mind, the 
clear intendment of the entrenched rights read together with the 
provisions of Order 2 rule 1(2) of the Enforcement Rules. Speedy 
hearing of those cases on human rights i s the only way to give a 
meaning to those r i g h t s . 

There can be only one answer to the problem of p o l i t i c a l pressure 
as o f t e n c o n s t i t u t i n g a major source of delay of human r i g h t s 
cases. This i s the establishment of a supra-national, perhaps a 
regional, court of human r i g h t s i n the pattern of the European 
Court of Human Rig h t s , with wide powers of a d j u d i c a t i o n and 
enforcement. If i t i s granted, as i t must be, that these r i g h t s 
are e s s e n t i a l l y r i g h t s against governments, and t h e i r agencies, 
i t can be seen that i t i s not always easy to enforce them i n 
State High Courts i n an atmosphere f r e e from l o c a l p o l i t i c a l 
pressure or influence. Indeed, State governments, more often than 
not, see these cases as signs of confrontation by both the l i t i ­
gant and any court which gives a decision against the government, 
no matter the merit or otherwise of t h e i r case. I t , therefore, 
often demands a l o t of courage f o r Judges to decide such cases. 
Some Judges take the l i n e of least resistance - to the chagrin of 
the law and the C o n s t i t u t i o n - by simply adjourning the cases, 
hoping that the p o l i t i c a l atmosphere might c o o l . But i n such 
cases, even i f they eventually decide against the government, the 
long delays might have defeated j u s t i c e : the popular aphorism 
that j u s t i c e delayed i s j u s t i c e denied can s c a r c e l y have a more 
apt i l l u s t r a t i o n . 

Lack of necessary equipment i n Court 

I am aware that many of learned colleagues w i l l plead i n defence 
the lack of necessary equipment i n our courts - typewriters, law 
books and stationery, computers and automatic recording equip­
ment. It i s true that we are under-equipped f o r e f f i c i e n t j u d i ­
c i a l work. Nigerian Judges have complained about these for quite 
some time - with every amount of j u s t i f i c a t i o n . Something ought 
to be done i n t h i s respect as a matter of urgency. But t h i s i s 
not the only cause of delay. For, a f t e r a l l , other cases s t i l l go 
on. Much more re l e v a n t to what I am t a l k i n g about i s the f a c t 
that Judges, p a r t i c u l a r l y at the t r i a l c ourts, do not seem to 
advert t h e i r minds to the fact that i t i s the intendment of Order 
2 r u l e 2(1) of the enforcement rules which I have set out above 
that human r i g h t s cases should be set down f o r hearing and be 
disposed of as expeditiously as possible. They should take prece­
dence over other cases, save, perhaps c a p i t a l cases i f the courts 
must keep to the set out time frame. But because courts do not 
seem to advert to t h i s at a l l , they compete with other c i v i l 
cases on the case l i s t and t h e r e f o r e s u f f e r i n o r d i n a t e delay. 
This should not be so. 
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Factors I n h i b i t i n g The Right to Personal Liberty 

The r i g h t to personal l i b e r t y of the subject i s c l e a r l y guaran­
teed by the C o n s t i t u t i o n . 4 9 Right to personal l i b e r t y i s one of 
the entrenched rights i n the 1979 (as well as the 1989) Constitu­
t i o n . Each c l e a r l y s p e l l s out circumstances i n which a person 
could l a w f u l l y be deprived of that r i g h t as w e l l as i t s wide 
implications. Order 4, rules 1-7, of the Enforcement Rules makes 
adequate provisions on the a p p l i c a t i o n which could be made by a 
person who has been unlawfully detained or res t r a i n e d . It pro­
vides f o r not only the return that should be made therefore but 
also for the expeditious hearing of such an application; also f o r 
the production to court of the person unlawfully r e s t r a i n e d and 
his release. On the whole the rules are a more comprehensive code 
of procedure for such matters than the provisions i n the Rules of 
the Supreme Court on habeas corpus and other related proceedings. 
Besides, s e c t i o n 32 and 33 of the C o n s t i t u t i o n give v a r i o u s 
rights to a person charged with or suspected of having committed 
a criminal offence. In p a r t i c u l a r , I would quote the provision of 
sub-section (4) and (5) of section 32. They provide: 

"(4) Any person who i s arrested or detained i n accordance 
with s u b s e c t i o n ( l ) ( c ) of t h i s s e c t i o n s h a l l be 
brought before a court of law w i t h i n a reasonable 
time, and i f he i s not t r i e d within a period of -

(a) 2 months from the date of his arrest or detention 
i n the case of a person who i s i n custody or i s 
not e n t i t l e d to b a i l ; or 

(b) 3 months from the date of his arrest or detention 
i n the case of a person who has been released on 
b a i l , 

he s h a l l (without prejudice to any further proceedings 
that may be brought against him) be released e i t h e r 
unconditionally or upon such conditions as are reason­
ably necessary to ensure that he appears for t r i a l at 
a l a t e r date. 

(5) In subsection (4) of t h i s section the expression "a 
reasonable time" means -

(a) i n the case of an a r r e s t or d e t e n t i o n i n any 
place where there i s a court of competent j u r i s ­
d i c t i o n w i t h i n a r a d i u s of 40 k i l o m e t r e s , a 
period of one day; and 

(b) i n any other case, a period of 2 days or such 
longer p e r i o d as i n the circumstances may be 
considered by the court to be reasonable." 

49. See section 32 of the 1979 Constitution. 
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Considering the fact that a Constitution usually states rights i n 
general terms and leave i t to the c o u r t s to f a s h i o n out the 
d e t a i l s , the contents of the Constitution are not only unusually 
detailed but also highly commendable. What i s more, these pro v i ­
sions are supplemented by provisions i n the Criminal Procedure 
Act and Laws and the Criminal Procedure Code with respect to b a i l 
to suspects and accused persons. Most importantly, the Chief 
Judge of each State i s empowered by law to go on j a i l d e l i v e r y 
from time to time and order the release of those who are over­
staying i n prison custody awaiting t r i a l . 

A l l these are highly commendable provisions: but there are s t i l l 
problems. Indeed the Decree empowering Chief Judges to go round 
prisons on j a i l d e l i v e r y from time to time was informed by the 
over congestion of prisons by persons awaiting t r i a l who stay i n 
custody some time f o r periods longer than those of l i k e l y sen­
tence i f they were expeditiously t r i e d , convicted and sentenced. 

The P o l i c e sometimes have p r a c t i c a l problems i n dealing expedi­
t i o u s l y with suspects and r e l e a s i n g them on b a i l . These include 
communication, t r a n s p o r t a t i o n and l o g i s t i c a l problems of the 
p o l i c e force as well as the attitude of some po l i c e personnel to 
b a i l to accused persons. The funding and equipment of the p o l i c e 
do not appear to adequately keep pace with the r a p i d growth of 
crime and c r i m i n a l i t y i n society. Also some of the p o l i c e person­
nel do not appear to have the correct attitude to the problem of 
b a i l . They do not often see i t as a r i g h t which a suspect has i n 
a l l b a i l a b l e offences. A complete o r i e n t a t i o n , re-equipment and 
f u l l e r funding of the p o l i c e are necessary. 

The courts, too, are not free from blame. Magistrates who deal 
with a bulk of c r i m i n a l cases do not appear to always r e a l i s e 
that an accused person has a c o n s t i t u t i o n a l r i g h t to b a i l i n a l l 
b a i l a b l e offences. The t y p i c a l guideline i n a l l our laws i s as 
follows: 

(1) A person charged with any offence punishable with death 
s h a l l not be admitted to b a i l , except by a judge of the High 
Court. 

(2) Where a person i s charged with any f e l o n y other than a 
felony punishable with death, the court may, i f i t thinks 
f i t , admit him to b a i l . 

(3) When a person i s charged with any offence other than those 
referred to i n the two l a s t preceding subsections, the court 
s h a l l adnd-t him to b a i l , unless i t sees good reason to the 
c o n t r a r y . 5 0 

In s p i t e of these, magistrates refuse b a i l altogether or impose 
harsh and d i f f i c u l t conditions i n many cases. 

50. See s e c t i o n 118 of The C r i m i n a l Procedure Act. There are 
sim i l a r provisions i n The CPC. 

261 



It i s common i n Lagos State, for example, to come across a condi­
t i o n such as that the surety s h a l l be a person who has a house i n 
Lagos. The number of house-owners i n Lagos cannot match the 
number of crimes i n Lagos. Furthermore many of the criminals do 
not know any house-owner who might be w i l l i n g to r i s k taking him 
on b a i l . We do not have, as i n the United States, companies or 
p r o f e s s i o n a l b a i l e r s who can take accused persons on b a i l . The 
end r e s u l t i s that our prisons are bursting with persons awaiting 
t r i a l because the r i g h t to b a i l has been reduced to a sham. Even 
High Courts do not seem to always remember that under s e c t i o n 
118(1) of the CPA they can grant b a i l to a person charged with a 
c a p i t a l offence. I hope that t h i s Colloquium w i l l s e i z e t h i s 
opportunity to give an indepth consideration to the question of 
b a i l as an aspect of human ri g h t . 

Other Cause of Delay i n Criminal Cases 

I can o n l y make a p a s s i n g mention of the way the r i g h t of a 
person charged with a criminal offence to have i t t r i e d within a 
reasonable time by a court of competent j u r i s d i c t i o n (section 33 
(4) of the C o n s t i t u t i o n ) i s e x e r c i s e d . Even cases of murder 
sometimes l a s t f o r over ten years from t h e i r i n c e p t i o n to the 
judgment of the Supreme Court; and the accused person i s i n v a r i a ­
b l y i n custody a l l the time. This i s due to the delay which 
derives from many problems, i n c l u d i n g competition with other 
cases, time spent i n g e t t i n g the opinions of, say, f o r e n s i c and 
handwriting experts who are mostly based i n Lagos and copying 
case f i l e s i n order to get the opinion of the Director of Public 
Prosecutions. As I said i n Abuja i n September 1990, I believe the 
only answer i s to follow the example of B r i t a i n , which was i n ­
formed by several centuries of similar experience, by e s t a b l i s h ­
ing f o r each State of the Federation and Abuja c e n t r a l l y orga­
nised and well funded Directorate of Public Prosecutions to which 
a l l the M i n i s t r i e s and Departments of Government concerned with 
p u b l i c prosecutions w i l l post the necessary personnel to ensure 
speedy processing of case f i l e s through inter-agency co-operation 
and thereby minimise delay i n g e t t i n g criminal cases to t r i a l . 
Time wasted i n the passage of cases from one court to another can 
be minimised i f a l l courts borrow a leaf from the Court of Appeal 
wherein records f o r appeal to that court are supplied i n s u f f i ­
c i e n t numbers as to leave over some f o r t r a n s m i s s i o n to the 
Supreme Court i n case of further appeal. 

Conclusion 

My brother Judges, I have t r i e d to focus on domestic enforcement 
of international human rights norms with p a r t i c u l a r reference to 
N i g e r i a . I have dealt with the procedure before and a f t e r 1979. 
In p a r t i c u l a r the contents, significance an impact of the enact­
ment of Fundamental Rights (Enforcement Procedure) Rules which 
came into force on the 1st of January, 1980 have been examined. I 
have also t r i e d to i d e n t i f y some of the factors s t i l l m i l i t a t i n g 
against the enforcement of human r i g h t s norms i n N i g e r i a - i n 
both c i v i l and criminal cases. In hoping that a l l Nigerian Judges 
w i l l see the whole si t u a t i o n as I see i t - i d est: a great chal­
lenge - I would l i k e to end with the message of Honourable Jus­
t i c e Kirby during the Banjul Colloquium, i n 1990, i n his paper on 
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The Role of the Judge i n Advancing Human Rights where he stated: 

The simple message of t h i s colloquium can be st a t e d i n a 
sentence. When common law judges are faced (as so often we 
are) with ambiguities of l e g i s l a t i o n or uncertainty of the 
common law, i t i s appropriate and legitimate, i n f i l l i n g the 
gap to have regard to international human rights norms. The 
i n t e r n a t i o n a l statements of p r i n c i p l e c oncerning human 
r i g h t s are found i n the U n i v e r s a l D e c l a r a t i o n of Human 
Rights, the i n t e r n a t i o n a l covenants, re g i o n a l human r i g h t s 
instruments, s p e c i f i c t r e a t i e s , the jurisprudence of i n t e r ­
national and regional courts, the determinations of interna­
t i o n a l agencies of high a u t h o r i t y , and the w r i t i n g s of 
scholars on i n t e r n a t i o n a l law. In the age of the iumbo j e t 
and rapid developments of international tele-communications, 
i t i s necessary to adjust our l e g a l p e r s p e c t i v e . We must 
l i f t our eyes from our own j u r i s d i c t i o n s . We must escape the 
i n t e l l e c t u a l p r i s o n s to which we have been consigned by 
paro c h i a l a t t i t u d e s , l e g a l t r a i n i n g and statements of the 
law f a s h i o n e d f o r the q u i t e d i f f e r e n t circumstances of 
e a r l i e r times. I t f a l l s to us, the common law judges of 
today, i n the post-Hiroshima age, to make a p r a c t i c a l con­
t r i b u t i o n to the peaceful evolution- of a new i n t e r n a t i o n a l 
l e g a l order. 

This order w i l l not come overnight, any more than the au­
t h o r i t y of the Royal Courts of England was e s t a b l i s h e d 
without t r a v a i l . But i t w i l l also not come about unless the 
judges of today are aware of the need for i t , sympathetic to 
i t s development and aware of the sources to which they may 
turn for the i n t e l l e c t u a l guideposts for i n d i v i d u a l c o n t r i ­
butions .51 

Now that our p e c u l i a r problems have been h i g h l i g h t e d , l e t us 
rededicate ourselves to come to firm grips with them, for the en­
hancement of human r i g h t s . 

51. Developing Human Rights Jurisprudence, Vol.3 at p.55. 
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