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The European Convention on Human Ri g h t s 1 represents an 

h i s t o r i c step forward i n international law. The Convention was 

adopted i n 1950 and came into force on 3 September 1953. I t was 

the f i r s t i nternational human rights treaty to provide 

i n d i v i d u a l s with l e g a l l y enforceable rights against states. Such 

a development was never previously contemplated under t r a d i t i o n a l 

i n t e r n a t i o n a l law which made redress for the i n d i v i d u a l dependent 

upon the decision of hi s or her national State whether to take 

up a claim or not. Consequently, the European Convention 

established a t r u l y remarkable advance i n the e f f e c t i v e 

protection of human rig h t s under the rule of law. Even more 

s i g n i f i c a n t , the Convention affords the same protection to every 

i n d i v i d u a l - regardless of n a t i o n a l i t y - provided the in d i v i d u a l 

i s "within the j u r i s d i c t i o n " of the relevant State Party. 

The European Convention on Human Rights i s today considered 

to be the most advanced and e f f e c t i v e of a l l the ex i s t i n g 

i n t e r n a t i o n a l systems for the protection of human r i g h t s . I t s e l f 

modelled on the Universal Declaration of Human Rights, the 

Convention has served as a model i n the d r a f t i n g of many national 

B i l l s of Rights as well as other regional human ri g h t s t r e a t i e s . 

1 A l l figures are taken from the Council of Europe Survey 
of A c t i v i t i e s and S t a t i s t i c s 1990 and the Council of Europe Press 
Communique dated 31 January 1990. 
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The Convention's case law increasingly provides guidance on the 

int e r p r e t a t i o n of fundamental r i g h t s guarantees to national 

courts and to other regional and in t e r n a t i o n a l human r i g h t s 

t r i b u n a l s . The influence of i t s jurisprudence has spread f a r 

beyond the borders of Europe. 

A l l of t h i s i s not to say that the system i s a perfect one. 

It embraces a l i m i t e d number of basic c i v i l and p o l i t i c a l r i g h t s , 

f o r example, the r i g h t to l i f e , l i b e r t y and sec u r i t y of the 

person, the p r o h i b i t i o n of forced labour and of torture, inhuman 

and degrading treatment or punishment, the r i g h t to a f a i r t r i a l , 

to freedom of expression, r e l i g i o n and association. Some of the 

most g l a r i n g omissions - the r i g h t to freedom of movement, to 

property, education, and the r i g h t to vote - have since been 

remedied by the adoption of a number of Protocols to the 

Convention. 

However, other d e f i c i e n c i e s remain. Absent i s any s p e c i f i c 

guarantee of equal protection of the law. Although such a r i g h t 

i s afforded to ind i v i d u a l s , i t exi s t s only by v i r t u e of the 

Treaty of Rome (which set up the European Community) and re l a t e s 

only to discrimination based on n a t i o n a l i t y or gender. (It i s 

worth noting here that the European Community has made compliance 

with the European Convention a condition of membership i n the 

European Community). The r i g h t of non-discrimination under the 

European Convention does not stand alone but instead, applies 

only i n respect of the enjoyment of the other r i g h t s which i t 

guarantees. Except to the extent mentioned above, economic and 
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s o c i a l r i g h t s , too, are excluded. 

The European Convention on Human Rights has now been 

r a t i f i e d by 24 Member States of the Council of Europe, under 

whose auspices i t was adopted. They have also accepted the 

European Court's j u r i s d i c t i o n to render decisions which are 

l e g a l l y - b i n d i n g on them. The preamble to the European Convention 

states: 

" [ c o n s i d e r i n g that the aim of the Council of Europe i s the 
achievement of greater unity between i t s Members and that 
one of the methods by which that aim i s to be pursued i s 
the maintenance and further r e a l i s a t i o n of Human Rights and 
Fundamental Freedoms" (underlining supplied) . 

The Council of Europe i s i n the process of embracing a wider 

membership 2. The impact of i t s case law i s l i k e l y to have an 

ever wider impact. 

THE SUPERVISORY MACHINERY 

The task of supervising Contracting States' compliance with 

t h e i r obligations under the Convention l i e s with the European 

Commission and Court of Human Rights and that of enforcement with 

the Committee of Ministers. These bodies were established by the 

Convention 3 and the se l e c t i o n process for the membership of each 

body follows a s i m i l a r procedure. A r t i c l e 20 requires that the 

European Commission be composed of a number of members equal to 

Hungary became a member on 6 November 1990, 
Czechoslovakia on 21 February 1991, Poland on 26 
November 1991 and Bulgaria on 7 May 1992. Yugoslavia 
made an o f f i c i a l application on 6 A p r i l 1990. Romania 
and a number of republics of the former USSR have also 
expressed an in t e r e s t i n j o i n i n g (see Interights 
B u l l e t i n Vol.5 1990 No.l and Vol.6 1991 No.l). 

3 see A r t i c l e 19. 

138 



that of the States Parties to the Convention while A r t i c l e 38 

requires membership of the Court to be equal to the number of 

Member States i n the Council Europe. Commission Members are 

elected by the Committee of Ministers (by the Consultative 

Assembly i n the case of the Court) from a l i s t of nominees 

submitted by each Member State. While no two Members of the 

Commission or Court may be nationals of the same State, a 

Contracting State may nevertheless nominate a non-national to 

represent i t on eithe r body. Commission candidates must be 

persons "of high moral character and must e i t h e r possess the 

q u a l i f i c a t i o n s required for appointment to high j u d i c i a l o f f i c e 

or be persons ["jurisconsults" i n the case of the Court] of 

recognised competence i n national or in t e r n a t i o n a l law" ( A r t i c l e 

21(3) ). 

The Commission's p r i n c i p a l function i s to conduct 

preliminary investigations into allegations of v i o l a t i o n s of 

Convention r i g h t s . A r t i c l e 25 enables i n d i v i d u a l s to submit 

t h e i r complaints to the Commission where the applicant claims to 

be the "victim" of a v i o l a t i o n by h i s or her Contracting State, 

of any of the ri g h t s guaranteed under the Convention. The 

Convention jurisprudence has now broadened t h i s notion to include 

" i n d i r e c t victims", f o r example, the widow or widower of, or 

those standing i n a p a r t i c u l a r r e l a t i o n s h i p to, the alleged 

v i c t i m . 

Once the Commission has established that a l l the procedural 
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rules have been complied w i t h 4 and that the case i s admissible, 

i t w i l l then embark on a f a c t - f i n d i n g procedure to e s t a b l i s h the 

facts of each application. I t i n i t i a t e s negotiations between the 

Applicant and the Respondent State i n an attempt to secure a 

" f r i e n d l y settlement" of the dispute i n question ( A r t i c l e 28). 

However, any such " f r i e n d l y settlement" may only be achieved i f 

the terms accord with the Convention guarantees. 

In general, monetary compensation i s considered appropriate 

only i n cases where a r e p e t i t i o n of the alleged breach i s 

u n l i k e l y . This w i l l be the case where, for example, new 

l e g i s l a t i o n has been enacted or new administrative d i r e c t i o n s 

issued by the government concerned. From the time of i t s 

inception to 31 December 1989, the Commission has succeeded i n 

bringing about 84 f r i e n d l y settlements. 

Where the negotiations provided f o r under A r t i c l e 28 prove 

unsuccessful, the Commission draws up i t s report on the facts and 

states i t s opinion as to whether there has been a breach of any 

of the Convention r i g h t s . This report i s then sent to the 

Committee of Ministers - together with any proposals the 

Commission may think appropriate - and to the State Party or 

Part i e s . Within three months thereafter, the case may be 

referred to the Court, either by the Commission i t s e l f or by the 

4 For example, that e f f e c t i v e domestic remedies have 
been exhausted, that the s i x month time l i m i t has been 
complied with, that the alleged v i o l a t i o n r e l a t e s to 
a Convention-guaranteed r i g h t and that the application 
i s not anonymous or an abuse of the r i g h t of p e t i t i o n . 
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Contracting Party or Parties involved. I f no such reference i s 

made, i t i s f o r the Committee of Ministers to determine the fate 

of the a p p l i c a t i o n , and i t s decision i s f i n a l and b i n d i n g 5 on 

the Contracting States ( A r t i c l e 32). 

This provision has given cause for concern f o r a number of 

reasons. The Committee of Ministers i s not a j u d i c i a l authority 

but a p o l i t i c a l body; i t comprises the Foreign Ministers of the 

Council of Europe. The Commission's legally-based f i n d i n g of a 

v i o l a t i o n i s not automatically upheld by the two-thirds vote of 

the Committee of Ministers. Furthermore, the Committee of 

Ministers often allows the Respondent State a very lengthy period 

of time - sometimes up to two or three years - i n which to 

implement measures c a l l e d f o r by the Committee. The Committee's 

lack of j u d i c i a l competence and independence from the Governments 

of the States Parties also means that i t i s not well placed to 

ensure that the remedial measures taken by a State Party are i n 

f a c t i n conformity with the Convention. 

Another major concern i s that Committee decisions can also 

r e s u l t i n an inconsistent a p p l i c a t i o n of the Convention 

guarantees. For example, i n the case of Dobbertin v. France 6, 

the Commission found, by 10 votes with one abstention, that the 

applicant's r i g h t s under A r t i c l e 5(3) had been v i o l a t e d i n that, 

5 A two-thirds majority of the Committee of Ministers i s 
required to e s t a b l i s h a v i o l a t i o n of the Convention (Art. 32 
para.1). 

6 Application Nos. 9863/82 and 10924/84. 
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i n t e r a l i a , he had not been brought promptly before a j u d i c i a l 

authority to have the lawfulness of his six-day administrative 

detention reviewed. The case was not referred to the European 

Court and i t was therefore for the Committee of Ministers to 

decide whether there had been a v i o l a t i o n of the Convention. The 

Committee was unable to reach the necessary two-thirds majority, 

concluded that no further action was c a l l e d for, and therefore 

removed the case from i t s agenda7 without a f i n a l decision on 

the merits of Mr. Dobbertin's complaint. 

This case contrasts sharply with that of Broaan and others 

v. United Kingdom.8 which was referred to the European Court 

for a l e g a l l y - b i n d i n g decision. The Court held, i n t e r a l i a , that 

the four men held on suspicion of involvement i n t e r r o r i s t 

offences without being charged or brought before a j u d i c i a l 

authority f o r periods ranging from four days and s i x hours to 

nearly seven days, had suffered a v i o l a t i o n of t h e i r r i g h t s under 

A r t i c l e 5(3). 

In those cases where the Commission declares an a p p l i c a t i o n 

inadmissible, that i s the end of the matter; there i s no 

provision for appeal to the Court. This i s so even i f the 

Commission exceeds i t s mandate and considers the merits at the 

a d m i s s i b i l i t y stage. This has occurred i n a number of cases, 

perhaps most notably i n Council of C i v i l Service Union and Others 

7 Committee Resolution DH (88) 12, adopted 29 September 
1988. 

8 11 EHRR [1988] 117. 
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v. United Kincrtom9 which concerned the secu r i t y v e t t i n g of trade 

union members. In r u l i n g the ap p l i c a t i o n inadmissible, the 

Commission held that the interference with the applicant's 

freedom to j o i n a trade union was j u s t i f i e d under A r t i c l e 11(2) 

of the Convention. The Commission arri v e d at i t s conclusion even 

though the case raised novel and important questions of 

in t e r p r e t a t i o n of the Convention i n the l i g h t of International 

Labour Organisation (ILO) Conventions, and even though i t raised 

novel and important questions about the a p p l i c a t i o n of the 

requirement contained i n the f i r s t sentence of A r t i c l e 11(2) that 

any r e s t r i c t i o n on the r i g h t must be "necessary i n a democratic 

society i n the i n t e r e s t s of national s e c u r i t y or pu b l i c safety". 

There i s also a worrying tendency of the Court to give Member 

States a very wide "margin of appreciation" i n exercising powers 

which i n t e r f e r e with fundamental human r i g h t s and freedoms. 

EFFECTIVENESS OF THE CONVENTION SYSTEM 

In s p i t e of these shortcomings, there i s no denying the 

effectiveness and the p o s i t i v e and far-reaching impact of the 

Convention case law. 

While compliance with the Court's judgments i s generally 

s a t i s f a c t o r y among Member States, t h i s does not represent the 

complete pi c t u r e . Friendly settlements play a s i g n i f i c a n t part. 

Increasingly also, States Parties are more conscious of the 

9 10 EHRR [1987] 269. 
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Convention jurisprudence and w i l l review proposed l e g i s l a t i o n to 

ensure conformity with the Convention. They may also amend 

e x i s t i n g l e g i s l a t i o n or a l t e r t h e i r administrative practices so 

as to pre-empt an adverse finding by the Commission or Court. 

Each year the Commission receives approximately 5,000 

in d i v i d u a l communications. Of those received i n 1990, the 

Commission registered 1,657 applications. To January 1991, the 

Commission has received a t o t a l of 20,853 in d i v i d u a l applications 

and of these, has declared 821 admissible. 

The Commission's case load i s not l i m i t e d to i n d i v i d u a l 

applications. A r t i c l e 24 provides for i n t e r - s t a t e complaints to 

be lodged by one Contracting State against another, i n respect 

of any alleged breach of the Convention. However, Member States 

are reluctant to lodge such complaints - possibly influenced by 

economic, p o l i t i c a l or other considerations of international 

r e l a t i o n s . Inter-state cases therefore form a very small 

proportion of the Commission's case load; between the coming into 

force of the Convention and up to 1989, only 18 such applications 

have been lodged with the Commission 1 0 and only one has reached 

the C o u r t 1 1 . 

A r t i c l e 48 l i m i t s standing to bring cases before the 

European Court, the f i n a l supervisory body i n the Convention 

system, to the Commission and the Contracting States involved i n 

These appear i n the b i l i n g u a l series (English and 
French) e n t i t l e d "Decisions and Reports" which can be ordered 
free of charge from the Publications and Documents D i v i s i o n of 
the Council of Europe, F-67006 STRASBOURG CEDEX. 

1 1 Ireland v United Kingdom, [1978] 2 EHRR 25 

144 



any alleged breach. Consequently, neither the Court nor the 

applicant (except i n the case of i n t e r - s t a t e applications) has 

any part i n determining the number of cases or the issues which 

appear i n i t s docket. The Court's case load has nevertheless 
12 

grown s i g n i f i c a n t l y i n recent years 1 2 . Between 1959 and 1975 -

a period of almost 17 years - the Court gave only 20 judgments. 

In almost 15 years from 1976 to 1990, the Court gave 214 

judgments 1 3. This represents an eleven-fold increase i n the 

Court's caseload during the second period. 

ACCESS TO COURT 

A prerequisite f o r the e f f e c t i v e protection of human ri g h t s 

i s r e a l and e f f e c t i v e access to equal j u s t i c e under the law. 

Before turning to examine some of the Convention jurisprudence 

and i t s impact i n a number of national j u r i s d i c t i o n s , p a r t i c u l a r 

mention should be made of the r i g h t of access to an independent 

and impartial court. 

The Banjul Affirmation highlighted t h i s c r u c i a l issue when 

i t confirmed that i t i s : 
"es s e n t i a l for there to be r e a l and e f f e c t i v e access to the 
ordinary courts f o r the determination of criminal charges 
and c i v i l r i g h t s and obligations by due process of law. 
These safeguards are necessary i f the ru l e of law i s to be 
meaningful, and i f the law i s to be of p r a c t i c a l value to 
ordinary men and women" (page 3). 

1 2 
The Court's judgments may also be ordered free of 

charge from the Council of Europe. 
13 

from "The Future of the European Court of Human 
Rights", Public Lecture given by Rolv Ryssdal, 
President of the European Court of Human Rights, at 
King's College, London, 22 March 1990. 
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I f i n d i v i d u a l s are to f u l f i l the requirement contained i n 

int e r n a t i o n a l and regional human rights t r e a t i e s that domestic 

remedies be exhausted before they can resort to lodging 

complaints under the appropriate instrument then, indeed, 

e f f e c t i v e access to national courts must be ensured. Without 

such access, the j u s t i c i a b l e B i l l of Rights i n domestic 

constitutions becomes meaningless. 

The European Court of Human Rights has upheld t h i s r i g h t i n 
14 

a number of cases. In Airey v. Ireland 1 4 , the applicant wished 

to obtain a j u d i c i a l separation from her husband but lacked the 

means to employ a lawyer. No le g a l a i d was available f or c i v i l 

proceedings. A j u d i c i a l separation was only available i n the 

I r i s h High Court and the prescribed procedure was very complex. 

Mrs. Airey complained to the Commission that the p r o h i b i t i v e cost 

of l i t i g a t i o n prevented her from i n s t i t u t i n g the proceedings she 

wished to and that her r i g h t of access to the courts was, as a 

re s u l t , e f f e c t i v e l y denied. The European Court upheld her 

complaints, finding a v i o l a t i o n of her right s under A r t i c l e s 6 1 5 

and 8 1 6 of the Convention. In doing so, the Court observed that 
1 4 2 EHRR [1980] 305; Judgment of 9 October 1979, Series 

A No. 32. 
1 5 A r t i c l e 6 of the European Convention states: 

"In the determination of his c i v i l r i g h t s and obligations 
or of any criminal charge against him, everyone i s e n t i t l e d 
to a f a i r and public hearing within a reasonable time by an 
independent and impartial t r i b u n a l established by law. ... 
". c f . A f r i c a n Charter, Art. 7. 
1 6 A r t i c l e 8 of the Convention states that everyone 

has the r i g h t t o r e s p e c t f o r h i s p r i v a t e and 
f a m i l y l i f e , h i s home and h i s correspondence. 
Interferences with the exercise of t h i s r i g h t by a 
p u b l i c a u t h o r i t y must be i n accordance with the 
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[ j J u d i c i a l separation i s a remedy provided f o r by I r i s h law 
and, as such, i t should be a v a i l a b l e to anyone who s a t i s f i e s 
the conditions prescribed thereby; ..." (para. 23). 

and further, that "hindrance i n f a c t can contravene the 

Convention j u s t l i k e a l e g a l impediment ...". The State i n t h i s 

case had f a i l e d to provide an accessible l e g a l procedure fo r the 

determination of the r i g h t s and obligations created by I r i s h 

family law. In r e j e c t i n g the State Party's contention that i t 

had i n no way d e l i b e r a t e l y impeded Mrs. Airey's access to 

j u s t i c e , the Court noted that the Convention at times imposes 

p o s i t i v e obligations on States i n order to give p r a c t i c a l value 

to the Convention r i g h t s . This i s so i n order to ensure that the 

guarantees are, i n r e a l i t y , 

"not r i g h t s that are t h e o r e t i c a l or i l l u s o r y but r i g h t s 
that are p r a c t i c a l and e f f e c t i v e . This i s p a r t i c u l a r l y so 
of the r i g h t of access to court i n view of the prominent 
place held i n a democratic society by the r i g h t to a f a i r 
t r i a l ..." (para.24). 

Under the European Convention system, l e g a l a i d i s a v a i l a b l e 

but the scheme i s very l i m i t e d . Legal a i d only becomes ava i l a b l e 

once the government has lodged i t s views on a d m i s s i b i l i t y . There 

i s no l e g a l a i d to cover the cost of lodging an a p p l i c a t i o n and 

an applicant frequently does t h i s preliminary work without being 

aware of the services of an organisation such as Interights, or 

of a public-minded lawyer with the necessary expertise. The 

i n i t i a l submissions may have a decisive r o l e i n whether the 

a p p l i c a t i o n i s ruled admissible or not and the applicant's 

law and necessary i n a democratic so c i e t y i n the 
i n t e r e s t s of matters s p e c i f i e d i n A r t i c l e 8(2). 
Cf. African Charter, a r t . 18 and The Constitution 
of Nigeria 1979, s. 34. 
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chances of success would c e r t a i n l y be improved i f l e g a l a i d were 

to be made available at an e a r l i e r stage. As i t stands, i f a case 

c a l l s f o r an exchange of arguments between the respondent State 

and the applicant, the l a t t e r must est a b l i s h h i s lack of means 

by producing an o f f i c i a l l y c e r t i f i e d document, before l e g a l aid 

w i l l be granted. As at 31 January 1990, l e g a l a i d has been 

granted to 468 applicants. Even where i t i s granted, however, the 

l e v e l i s derisory. 

INTERPRETATION 

The jurisprudence of international and regional courts and 

tri b u n a l s provides useful examples of the purposive approach to 

co n s t i t u t i o n a l interpretation and of ways i n which international 

human ri g h t s norms may us e f u l l y be applied i n domestic law. Some 

national courts are already adopting t h i s international and 

comparative approach. At the Banjul Colloquium i n 1990, Professor 

Umozurike, the then Chairman of the Afric a n Commission on Human 

and Peoples' Rights, acknowledged the trend towards an 

i n t e r n a t i o n a l i s t approach to common problems i n an increasingly 

interdependent world when he stated that 

"human rig h t s have grown beyond the exclusive concern of 
in d i v i d u a l states ...". 

In t h i s context, he emphasized that A f r i c a n States cannot 

contract out of the international customary law of respect for 
17 

human r i a h t s . 

1 7 
Developing Human Rights Jurisprudence, Vol. 3: The 
Third J u d i c i a l Colloquium on The Domestic Application 
of International Human Rights Norms, 1990, p. 51. 
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The Banjul Colloquium gave senior Commonwealth Judges from 

around West A f r i c a and elsewhere the opportunity to examine the 

issue of the domestic app l i c a t i o n of in t e r n a t i o n a l human ri g h t s 

norms (including those prescribed by the European Convention on 

Human Rights) through c o n s t i t u t i o n a l and administrative law 

cases. The Banjul Affirmation - issued by p a r t i c i p a n t s i n that 

Colloquium -recognises the importance and relevance of 

int e r n a t i o n a l human ri g h t s norms and acknowledges that 

fundamental human ri g h t s and freedoms are inherent i n humankind. 

The Affirmation further reinforces: 

- the need to include human ri g h t s i n l e g a l education and 
professional l e g a l t r a i n i n g so as to improve and widen the 
dissemination of information about basic human r i g h t s and 
freedoms, and 

- the objective of seeking p r a c t i c a l ways of r e a l i s i n g 
i n t e r n a t i o n a l human ri g h t s standards; 

- the need for closer l i n k s and cooperation across national 
boundaries, by the j u d i c i a r y of Commonwealth and non-
Commonwealth A f r i c a , on the in t e r p r e t a t i o n and ap p l i c a t i o n 
of human ri g h t s law, 

the Harare Declaration that such co-operation must be 
brought about, i n part, by the development of e f f e c t i v e 
arrangements for the publication and exchange of judgments, 
a r t i c l e s and other information and sp e c i a l expertise i n the 
realm of fundamental human rig h t s and freedoms. 

On October 23, 1953, the Government of the United Kingdom 

extended the European Convention on Human Rights to those 

overseas t e r r i t o r i e s f o r whose int e r n a t i o n a l r e l a t i o n s they 

retained r e s p o n s i b i l i t y , including Nigeria. Following the 

Constitutional Conference i n London, an enforceable B i l l of 

Rights - the f i r s t of many Commonwealth B i l l s of Rights to be 

modelled on the European Convention of Human Rights - was 
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18 

incorporated into the pre-independence Nigerian Constitution. 1 8 

These r i g h t s formed an important part of the 1979 Constitution 

of Nigeria and included the r i g h t to personal l i b e r t y , the r i g h t 

to a f a i r hearing, the r i g h t to freedom of expression and the 

press, and the r i g h t to the dignity of the human person. Since 

then, important sections of the B i l l of Rights have been over

ridden by m i l i t a r y decrees - i n p a r t i c u l a r , Decree Nos. 1 1 9 , 2 2 0 

and 1 3 2 1 . 

Nigeria has played an important ro l e i n the formulation of 

1 8 
Nigeria (Constitution) (Amendment No. 3) Order i n 

Council 1959 (S.I. 1959 No. 1772), Art. 69 and Schedule. The 
code of fundamental rights was subsequently reproduced i n Chapter 
III of the independence Constitution of the Federation of 
Nigeria, set out i n the Second Schedule to the Nigeria 
(Constitution) Order i n Council 1960 (S.I. 1960 No. 165); Chapter 
IV, ss. 30-40 of the 1979 Constitution and su b s t a n t i a l l y re-
enacted i n ss. 32-42 of the 1989 Constitution, to be f u l l y 
operational i n 1992. 

1 9 Decree No.1 of 1983 suspends substantial sections of 
the 1979 Constitution - including the r i g h t to personal 
l i b e r t y - and modifies others; i t conferred power on 
the Federal M i l i t a r y Government "to make laws for the 
peace, order and good government" of Nigeria. 

2 0 Decree No.2, e n t i t l e d State Security (Detention of 
Persons) Decree 1984, provides for the detention of 
persons i f the Chief of S t a f f " i s s a t i s f i e d that [that 
person] i s or recently has been concerned i n acts 
p r e j u d i c i a l to state security or has contributed to 
the economic adversity of the nation ...". 

2 1 Decree No.13 of 1984 removes the r i g h t to i n s t i t u t e 
c i v i l proceedings i n respect of "any act, matter or 
thing done" by the M i l i t a r y Government. 
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the A f r i c a n Charter on Human and Peoples' R i g h t s 2 2 , many of whose 

provisions were also influenced by the European Convention on 

Human Rights. S i m i l a r i t i e s between the fundamental ri g h t s 

embodied i n the A f r i c a n Charter and those i n the European 

Convention i l l u s t r a t e the pot e n t i a l relevance of the European 

Convention system and case law for the e f f e c t i v e protection of 

human r i g h t s throughout Member States of the Organisation of 

Af r i c a n Unity. Opportunities for r e a l i z i n g t h i s p o t e n t i a l w i l l 

hopefully be greatly increased once the A f r i c a n Commission s t a r t s 

to develop i t s own body of jurisprudence. However, t h i s appears 

to be a dis t a n t prospect as the Commission has yet to make public 

the r e s u l t s of i t s examination of any i n d i v i d u a l or i n t e r - s t a t e 

communication referred to i t under the Charter's complaints 

provisions. 

Meantime, the Commission's progress i n t h i s d i r e c t i o n i s 

keenly watched and awaited. P r a c t i t i o n e r s and the j u d i c i a r y i n 

a number of Af r i c a n countries continue to make references to the 

Charter p r i n c i p l e s and provisions i n the course of c o n s t i t u t i o n a l 

l i t i g a t i o n . That there i s pressing need f o r the A f r i c a n 

Commission's j u r i s p r u d e n t i a l guidance i s demonstrated, f o r 

example, by the uncertainty surrounding the status of the A f r i c a n 

Charter on Human and Peoples' Rights ( R a t i f i c a t i o n and 

Enforcement) Act of 1983, which seeks to incorporate the A f r i c a n 

2 2 The Charter came into force on 21 October 1986 
following r a t i f i c a t i o n by a majority of OAU Member 
States as provided by A r t i c l e 63(3). As of October 
1991, the Charter has been r a t i f i e d by 41 OAU Member 
States. 
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Charter into Nigerian law. 

In the most recent of two c o n f l i c t i n g judgments from Nigeria 

- both from the High Court of Lagos State - the Court rejected 

the Applicants' request for an order r e s t r a i n i n g the au t h o r i t i e s 

from carrying out t h e i r execution pending determination of 

complaints f i l e d on t h e i r behalf before the Afr i c a n Commission 

on Human and Peoples' Rights. In doing so the Court stated that 

i t was precluded from considering the matter because i t s 

j u r i s d i c t i o n had been unambiguously ousted by Section 10(2) of 

the 1984 Robbery and Firearms Decree No.5 under which the 

Applicants had been convicted. Further r e j e c t i n g the submission 

by Counsel for the Applicants that the Afric a n Charter was part 

of the laws of Nigeria and as such, was enforceable i n a court 

of law, the Court stated: 

"As f o r the Afric a n Charter on Human Right ( s i c ) , t h i s 
cannot override the Laws of the Land. ... The Applicants 
are Nigerians r e s i d i n g i n Nigeria. They were charged i n 
Nigeria for Armed Robbery and were convicted and sentenced 
to death by a Competent Tribunal on the Law of the Land" 
(Wahab Akanmu & Anr. v. Attorney-General of Lagos State & 
Anor., Suit No. M/568/91, judgment of 31 January 1992, as 

yet unreported). 

This i s i n sharp contrast to the po s i t i o n adopted i n the 

e a r l i e r case of Muhammed Garuba & Ors. v. Lagos State Attorney-

General & Ors. (Suit No. ID\559M\90) . The Applicants i n t h i s 

case were 12 boys who had been convicted of armed robbery and 

sentenced to death by the Lagos State Armed Robbery and Firearms 

Tribunal. In an ex parte application for leave, they sought a 
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declaration that the auth o r i t i e s ' decision to carry out t h e i r 

execution (by f i r i n g squad) was unconstitutional and v i o l a t e d 

t h e i r r i g h t to l i f e , to a f a i r hearing and to freedom from 

discrimination. On the hearing of the substantive issue, the 

High Court granted leave to the Applicants to enforce t h e i r 

r i g h t s and further granted an interim order to r e s t r a i n the State 

Government from carrying out the executions. Referring to the 

incorporating Act which had been c i t e d by counsel f o r the 

Applicants, the Court observed: 

"As from the commencement of t h i s Act, the provisions of 
the A f r i c a n Charter on Human and Peoples' Rights which are 
set out i n the schedule to t h i s Act s h a l l , subject as 
thereunder provided, have force of law i n Nigeria and s h a l l 
be given f u l l recognition and e f f e c t and be applied by a l l 
a u t h o r i t i e s and powers exercising l e g i s l a t i v e , executive or 
j u d i c i a l powers i n Nigeria" (Judgment of 31 October 1990, 
unreported) . 

No such uncertainty appears to ex i s t s i n Tanzania where the 

Court of Appeal recently decided the f i r s t of three 

c o n s t i t u t i o n a l cases to have come before i t since the Fundamental 

Rights and Duties chapter of the Constitution came into force i n 

March 1988. 

In the case of DPP v Pete (Criminal Appeal No. 28 of 1990), the 

Court had to determine the c o n s t i t u t i o n a l i t y of an impugned 

section of the Criminal Procedure Act of 1985 which denied b a i l 

to persons charged, i n t e r a l i a , with the offence of robbery with 

violence. Dismissing the appeal by the DPP, the Court ruled that 

2 3 See case review i n Journal of Human Rights Law & 
Practice, Vol. 1 No. 1, May 1991 p.123. 
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the section was v i o l a t i v e of the c o n s t i t u t i o n a l r i g h t to personal 

l i b e r t y and was therefore n u l l and avoid. Delivering the 

judgment of the Court, N y a l a l i , CJ., referred to Tanzania's 

r a t i f i c a t i o n of the A f r i c a n Charter i n February 1984 and had t h i s 

to say: 

"Since our B i l l of Rights and Duties was introduced into 
the Constitution under the F i f t h Amendment i n February 1985, 
that i s , s l i g h t l y over three years a f t e r Tanzania signed the 
Charter, and about a year a f t e r r a t i f i c a t i o n , account must 
be taken of that Charter i n interpreting our B i l l of Rights 
and Duties" (judgment of the Court of Appeal of Tanzania, 
16 May 1991, as yet unreported). 

Referring to the preamble to the Af r i c a n Charter, the Chief 

J u s t i c e continued: 

" I t seems evident i n our view that the B i l l of Rights and 
Duties embodied i n our Constitution i s consistent with the 
concepts underlying the African Charter on Human and 
Peoples' Rights as stated i n the Preamble to the Charter". 

154 



IMPORTANCE AND RELEVANCE OF THE EUROPEAN CONVENTION JURISPRUDENCE 
FOR THE AFRICAN CHARTER, NIGERIA AND OTHER COMMONWEALTH COUNTRIES 

The Banjul Affirmation recognises and affirms the relevance 

and importance of 

"... a growing tendency f o r national courts to have regard 
to these int e r n a t i o n a l norms for the purpose of deciding 
cases where the domestic law - whether c o n s t i t u t i o n a l , 
statute or common law - i s uncertain or incomplete" 
( P r i n c i p l e 4). 

A number of national courts already r e f e r to European 

Convention case law i n the in t e r p r e t a t i o n of t h e i r c o n s t i t u t i o n a l 

guarantees and administrative law. This domestic a p p l i c a t i o n of 

Convention case law demonstrates the persuasive value and 

influence of i t s jurisprudence. A few p r a c t i c a l examples may 

us e f u l l y serve to i l l u s t r a t e the p o t e n t i a l f or making use of t h i s 

body of case law. 

INHUMAN AND DEGRADING TREATMENT 

A r t i c l e 3 of the European Convention states that "[n]o one 

s h a l l be subjected to torture or to inhuman or degrading 

treatment or punishment". 2 4 

An important instance of the domestic a p p l i c a t i o n of 

European Court case law may be seen from the case of Stephen 
25 . 

Ncube & Others v. the State 2 5 , a leading case from Zimbabwe 

2 4 Cf. Af r i c a n Charter, a r t . 5 and the Constitution of 
Nigeria 1979, s. 31. 

2 5 Judgment of 14 December 1987; [1988] LRC (Const.) 442. 
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concerning the c o n s t i t u t i o n a l i t y of j u d i c i a l corporal punishment 

of adults. Section 15(1) of the Constitution of Zimbabwe 

pr o h i b i t s torture and inhuman or degrading punishment i n terms 

almost i d e n t i c a l to the analogous A r t i c l e 3 of the European 

Convention. In r u l i n g the punishment v i o l a t i v e of Section 15(1) 

of the Constitution, the Supreme Court of Zimbabwe referred to 

decisions of the European Court under A r t i c l e 3 of the European 

Convention 2 6. The Supreme Court was f o r t i f i e d by these decisions, 

and by the progress made i n a number of other countries to 
27 

r e s t r i c t or abolish whipping.27 The Supreme Court subsequently 

applied the same reasoning i n the case of S v. A Juvenile ([1990] 

(4) SA 151 (ZSC)), i n which i t also held that j u d i c i a l corporal 

The Supreme Court r e l i e d p a r t i c u l a r l y on the judgment 
of the European Court of Human Rights i n Tvrer v. 
United Kingdom ([1978] 2 EHRR 1) which held that 
j u d i c i a l corporal punishment (birching) on the I s l e of 
Man amounted to "degrading punishment" and v i o l a t e d 
A r t i c l e 3 of the European Convention notwithstanding 
the fact that birching did not outrage public opinion 
of the Islanders. In coming to i t s decision, the 
European Court was much influenced by developments and 
commonly accepted standards i n penal p o l i c y of member 
States of the Council of Europe. See also Campbell 
and Cosans v. United Kingdom ([1982] 4 EHRR 293) i n 
which i t was held that although the d i s c i p l i n a r y 
p r actice of birching i n schools i n Scotland d i d not, 
as such, v i o l a t e A r t i c l e 3, suspension of the 
applicants from school for refusing to submit to the 
d i s c i p l i n a r y measures (on parental instructions) 
breached the respect for parental convictions against 
corporal punishment protected under A r t i c l e 2 of 
Protocol No. 1. 

2 7 In a subsequent judgment of 29 June 1989, the Court 
s i m i l a r l y ruled j u d i c i a l corporal punishment of juveniles to be 
also unconstitutional i n A Juvenile v. The State ([1989] LRC 
(Const.) 774). See also judgment of the Court of Appeal of 
Botswana i n The State v. Petrus and Another ([1985] LRC (Const.) 
699) which held that corporal punishment was u l t r a v i r e s s. 7 of 
the Constitution of Botswana which prohibits inhuman or degrading 
punishment. 
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punishment of juveniles was unconstitutional. 

One of the landmark decisions under Namibia's Constitution 

centres on t h i s same issue. The judgment of the Supreme Court -

s i t t i n g as a court of f i r s t instance - i s remarkable as much for 

i t s substance as f o r the f a c t that i t was given i n response to 

a reference by the State's Attorney-General who also engaged 

counsel to a s s i s t the Court with argument both f o r and against 

the proposition. The Supreme Court had been asked to determine 

whether 

"... the imposition and i n f l i c t i o n of corporal punishment 
by or on the authority of any organ of state contemplated 
i n l e g i s l a t i o n i s ... i n c o n f l i c t with any of the provisions 
of Chapter 3 (fundamental r i g h t s and freedoms) ... and more 
i n p a r t i c u l a r with A r t i c l e 8 (prohibition of torture, c r u e l , 
inhuman or degrading treatment or punishment) thereof 

Responding a f f i r m a t i v e l y , the Supreme Court issued a 

declaratory judgment which struck down a s e r i e s of pre-

independence l e g i s l a t i v e and other instruments which had 

sanctioned the imposition of corporal punishment on adults and 

juveniles a l i k e i n Namibia. The Court also ruled that the Code 

(formulated and administered by the Ministry of Education, 

Culture and Sport) , under which corporal punishment was i n f l i c t e d 

on school children, v i o l a t e d A r t i c l e 8 of the Constitution. 

Mohamed, AJA, d e l i v e r i n g the judgment of the Court, c i t e d with 

approval the statement by Dumbutshena C.J. i n the Juvenile's case 

to the e f f e c t that: 

"... i n a system of education which has formal rules on 
corporal punishment drawn by a competent authority, the 
same considerations governing j u d i c i a l corporal punishment 
must apply" (in Re: Corporal Punishment by organs of State, 
Judgment of 5 A p r i l , 1991). 
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The Court therefore concluded that corporal punishment, 

whether imposed j u d i c i a l l y or q u a s i - j u d i c i a l l y , was an invasion 

of the inherent dig n i t y of the in d i v i d u a l and constituted inhuman 

and degrading punishment contrary to A r t i c l e 8 of the 

Constitution. Pointing to an "impressive j u d i c i a l consensus" i n 

support, the Court l i s t e d a number of general objections to 

corporal punishment, i n t e r a l i a , i t was r e t r i b u t i v e , open to 

abuse, i n part i r r a t i o n a l and as demeaning of the society which 

permitted i t as much as of the rec i p i e n t . 

This decision was affirmed i n an appeal judgment (also on 

5 A p r i l 1991) i n which Berker, CJ, on behalf of the Supreme 

Court, emphasized that the Court had taken f u l l cognisance of the 

s o c i a l conditions, experiences and perceptions of the people of 

Namibia. He said that these considerations had influenced the 

Court's judgment even more than l e g a l rules or precedents. The 

Chief J u s t i c e noted the deep revulsion which the people of 

Namibia had developed towards corporal punishment and other 

extreme forms of punishment, and that t h i s had found expression 

i n the B i l l of Fundamental Human Rights enshrined i n the Namibian 

Constitution. 

A r t i c l e 3 of the European Convention was successfully used 

i n argument before the European Commission i n the East Afr i c a n 

Asians' c a s e 2 8 to challenge the Commonwealth Immigrants Act 1968, 

which sought to impose immigration controls on B r i t i s h c i t i z e n s 

2 8 [1973] 3 EHRR 76. 
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of Asian descent who were not themselves, or d i d not have at 

le a s t one parent or grandparent, born, naturalized or adopted i n 

the United Kingdom. The l e g i s l a t i o n was neutral on i t s face but 

r a c i a l l y discriminatory i n intent - as was c l e a r from the 

Parliamentary debates which preceded i t s rapid enactment - and 

discriminatory i n e f f e c t . The Act was passed to put an end to 

the u n r e s t r i c t e d immigration of B r i t i s h passport holders who 

were being made desti t u t e i n East A f r i c a , victims of a p o l i c y of 

"A f r i c a n i s a t i o n " , designed to give preference to c i t i z e n s of 

Kenya and Uganda i n many areas of trade and employment, following 

independence. 

The Commission concluded that the r a c i a l d i scrimination to 

which the applicants had been p u b l i c l y subjected by ap p l i c a t i o n 

of the immigration l e g i s l a t i o n constituted an interference with 

t h e i r human dignity, which amounted to degrading treatment and 
29 • 

v i o l a t e d A r t i c l e 3.29 The United Kingdom Government accepted 

the Commission's opinion i n 1974 and changed i t s administrative 

p o l i c y , rather than challenging the decision before the European 

Court of Human Rights. Thereafter, there was a marked increase 

i n the rate of entry of the B r i t i s h Asian passport holders. 

The same issue of inhuman and degrading treatment came 

before the European Court more d i r e c t l y i n the i n t e r - s t a t e 

a p p l i c a t i o n of Ireland v. United Kingdom 3 0. Ireland challenged 

2 9 Id. at 86. 
3 0 [1978] 2 EHRR 25. 

159 



c e r t a i n techniques of interrogation which involved the combined 

use of f i v e methods of "sensory deprivation". These included 

deprivation of sleep, food and drink, hooding, wall-standing and 

subjection to noise. The techniques were employed by the B r i t i s h 

s ecurity forces i n Northern Ireland pursuant to emergency powers 

conferred on them. The European Court held that these methods 

of interrogation constituted inhuman and degrading treatment i n 

breach of A r t i c l e 3. 

Again i n the case of Soerincr v. United Kingdom31 , the 

European Court of Human Rights was faced with an important claim 

under A r t i c l e 3. The United States, a non-signatory to the 

Convention, had sought the extradition from the United Kingdom 

of a United States resident who was also a German national. The 

request was made pursuant to the Extradition Treaty 1972 between 

the United Kingdom and the United States, so that Soering could 

face t r i a l i n V i r g i n i a on a charge of c a p i t a l murder. The 

decision by a Contracting State (the United Kingdom) to extradite 

a f u g i t i v e may give r i s e to an issue under A r t i c l e 3 where 

substantial grounds e x i s t f or believing that the person 

extradited faces a r e a l r i s k of being subjected to torture, or 

inhuman or degrading treatment or punishment i n the requesting 

country - i n t h i s case, the United States. 

While A r t i c l e 3 cannot be interpreted as generally 

p r o h i b i t i n g the death penalty, circumstances r e l a t i n g to the 

3 1 7 July 1989, Series A No. 161; [1989] 11 EHRR 439 
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penalty may nevertheless give r i s e to an issue under A r t i c l e 3. 

The European Court referred to these circumstances as the "death 

row phenomenon", which involves long periods of detention on 

death row while awaiting execution, combined with Soering's 

re l a t e d mental and physical s u f f e r i n g . I f returned to V i r g i n i a 

to face t r i a l , Soering faced a r e a l r i s k of r e c e i v i n g a death 

sentence on conviction and of being exposed to the "death row 

phenomenon". The Court held that i f the decision to extradite 

Soering to the U.S. was implemented, i t would expose him to a 

r e a l r i s k of inhuman and degrading treatment or punishment which 

would constitute a v i o l a t i o n of A r t i c l e 3 of the European 

Convention. 

32 
Both the A f r i c a n Charter 32 and the Nigerian Constitution 

197933 p r o h i b i t torture, inhuman or degrading treatment and 

slavery. The Nigerian Constitution of 1979 also p r o h i b i t s forced 

or compulsory labour, subject to c e r t a i n enumerated exceptions, 

including labour imposed by the sentence or order of a court and 

labour required of members of the armed forces or p o l i c e . 3 4 

FREEDOM OF EXPRESSION 

3 2 A r t i c l e 5 of the A f r i c a n Charter states that 
"Every i n d i v i d u a l s h a l l have the r i g h t to the respect 
of the d i g n i t y inherent i n a human being and to the 
recognition of h i s l e g a l status. A l l forms of 
e x p l o i t a t i o n and degradation of man p a r t i c u l a r l y 
slavery, slave trade, torture, c r u e l , inhuman or 
degrading punishment and treatment s h a l l be 
prohibited". 

3 3 The Constitution of Nigeria 1979, s. 31. 
3 4 The Constitution of Nigeria 1979, s. 31(2). 
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In India, the Supreme Court has also referred to decisions 

of the European Court of Human Rights. In Ranaaraian v. Jaaiivan 
35 

Ram & Ors and Union of India v. Jacneevan Ram & Ors , the Court 

had to consider f i l m censorship under A r t i c l e 19(1)(a) of the 

Indian Constitution which guarantees freedom of expression. The 

European Court's decision i n Handyside v. United Kingdom36 was 

c i t e d with approval and the Supreme Court concluded that the 

European Court's approach to the protection of freedom of 

expression under A r t i c l e 10 of the Convention was s i m i l a r to i t s 

own i n int e r p r e t i n g the c o n s t i t u t i o n a l guarantee of free speech. 

Both Courts agree that the r i g h t to freedom of expression i s 

fundamental i n a democratic society. In allowing the appeal 

against a decision to revoke the f i l m c e r t i f i c a t e i n question, 

the Indian Supreme Court stated that any 

" r e s t r i c t i o n must be j u s t i f i e d on the a n v i l of necessity 
and not the quicksand of convenience ...". 

The Inter-American Court of Human Rights has also looked to 

European Convention case law as providing the clearest source of 

guidance i n assessing the necessity for r e s t r i c t i o n s imposed by 

public a u t h o r i t i e s upon the r i g h t to freedom of expression. 

Unlike A r t i c l e 10 of the European Convention, the analogous 

A r t i c l e 13 of the American Convention does not require 

r e s t r i c t i o n s on the r i g h t to be j u s t i f i e d as necessary " i n a 

democratic society"; i t stipul a t e s only that a r e s t r i c t i o n must 

3 5 [1989] Vol. 2 SCJ 128. 
3 6 [1976] 1 EHRR 737. 
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be "necessary 1 1 f o r one of the stated purposes. Nevertheless, i n 

a powerful Advisory Opinion on the l e g a l i t y of the compulsory 

l i c e n s i n g of j o u r n a l i s t s , the Inter-American Court has held that 

f o r a r e s t r i c t i o n on free speech to be "necessary" under A r t i c l e 

13(2), the government must s a t i s f y the t e s t a r t i c u l a t e d by the 

European Court of Human Rights. In other words, even without 

being a democratic society, i t must show that the r e s t r i c t i o n i s 
3 8 

required by a pressing s o c i a l need, and that i t i s necessary 

or proportionate to achieve a legitimate objective. 

Freedom of expression i s also a q u a l i f i e d r i g h t under the 

A f r i c a n Charter; i t may be l i m i t e d or derogated from by law but 

such l i m i t a t i o n s need not be "reasonably j u s t i f i a b l e i n a 

democratic society" 3 9 . However, i t i s relevant that A r t i c l e s 60 

and 61 of the A f r i c a n Charter, which set out the p r i n c i p l e s 

applicable to the in t e r p r e t a t i o n of the Charter provisions, c a l l 

upon the A f r i c a n Commission to "draw i n s p i r a t i o n from 

i n t e r n a t i o n a l law on human and peoples' r i g h t s " as i t seeks to 

give e f f e c t to the guarantees set out i n the Charter. I f the 

3 7 • 
Compulsory Membership of J o u r n a l i s t s ' Association, 

Advisory Opinion OC-5/85 of 13th November 1985 (8 EHRR 165 at 
para. 46). 

3 8 "The necessity for r e s t r i c t i n g them (rights and freedoms 
under A r t i c l e 10(1)) must be convincingly established". 
(Autronic, 22 May 1990, Series A No. 178, para. 61, 
c i t i n g Barthold, 25 March 1985, Series A No. 90, p. 26 
para. 58; [1990] 12 EHRR 485). 

3 9 A r t i c l e 9 of the A f r i c a n Charter states that 
"1. Every i n d i v i d u a l s h a l l have the r i g h t to receive 
information. 
2. Every i n d i v i d u a l s h a l l have the r i g h t to express 
and disseminate h i s opinions within the law". 
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A f r i c a n Commission adopts t h i s guidance, then i t i s to be 

expected that i n time, i t w i l l have regard to the jurisprudence 

of other int e r n a t i o n a l and regional bodies as a matter of course, 

when in t e r p r e t i n g and applying the provisions of the Af r i c a n 

Charter, including the need to interpret exception clauses 

s t r i c t l y so as not to d i l u t e the right s and freedoms guaranteed. 

In the United Kingdom, a country without a written B i l l of 

Rights and which has s t i l l not incorporated the European 

Convention into i t s domestic law, the J u d i c i a r y has also referred 

to Convention case law where the common law i s uncertain or 

statutory law i s ambiguous. 

For example, the United Kingdom Government i n s t i t u t e d 

proceedings to r e s t r a i n B r i t i s h newspapers from publishing 

extracts from Spvcatcher, the memoirs of Peter Wright, a former 

member of the B r i t i s h Security Services. The newspapers r e l i e d 

upon the public i n t e r e s t i n freedom of speech, recognised by the 

United Kingdom's adherence to A r t i c l e 10 of the European 

Convention. The House of Lords (by 3 votes to 2) granted 

inter l o c u t o r y injunctions to r e s t r a i n publication of the extracts 

but i n doing so, they accepted the pote n t i a l relevance of 

inte r n a t i o n a l guarantees of free speech. 4 0 

40 Lord Templeman, with whom Lord Ackner agreed, accepted 
that the House of Lords should have regard to the 
standards contained i n A r t i c l e 10 for the purpose of 
determining whether to continue the interlocutory 
injunctions against publication. See Attorney-General 
v. Guardian, Observer and Times Newspapers ([1987] 1 
WLR 1248 at pp. 1296E-97E and 1307E) . In i t s judgment 
of 26 November 1991, the European Court of Human Rights 
held that the injunction had been granted i n breach of 
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FREEDOM OF RELIGION 

In the recent English case of Reaina v. Chief Metropolitan 

Stipendiary Magistrate, Ex parte Choudhury 4 1, the D i v i s i o n a l 

Court considered the relevance of A r t i c l e s 9, 4 2 1 0 4 3 and 1 4 4 4 of 

the European Convention and the European Commission's decision 

i n Ahmad v. United Kingdom 4 5. The applicant, who sought 

summonses against the author and the publisher of "The Satanic 

Verses" f o r blasphemous and seditious l i b e l , r e l i e d on these 

sources to contend that the absence of a domestic law of 

blasphemy r e l a t i n g to Islam was i n breach of the European 

Convention. 

The D i v i s i o n a l Court found that freedom of r e l i g i o n under 

A r t i c l e 9 of the Convention i s not absolute, but subject to 

l i m i t a t i o n s prescribed by law and necessary i n a democratic 

society f o r the purposes of, among other things, the protection 

A r t i c l e 10. In i t s judgment i n Derbyshire County 
Council v Times Newspapers, 19 February 1992 (as yet 
unreported), the English Court of Appeal applied 
A r t i c l e 10 i n holding that i t would be an unnecessary 
interference with free speech to permit a corporate 
public authority to invoke l i b e l law to protect i t s 
"governing reputation". The case i s pending on appeal 
to the House of Lords. 

4 1 [1991] 1 Q.B. 429. 
4 2 Cf. A f r i c a n Charter, a r t . 8 and The Constitution of 

Nigeria 1979, s. 35. 
4 3 c f . A f r i c a n Charter, a r t . 9 and The Constitution of 

Nigeria 1979, s. 36. 
4 4 Cf. A f r i c a n Charter, a r t . 2 and The Constitution of 

Nigeria 1979, s. 39. 
4 5 [1981] 4 EHRR 126. 
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of p u b l i c order or the protection of the r i g h t s and freedoms of 

others (including freedom of speech). Freedom of r e l i g i o n i s 

subject to c e r t a i n r e s t r i c t i o n s including that "of i t not 

including the r i g h t to bring criminal proceedings f o r blasphemy 

where i t cannot be shown that a domestic law has been offended 

against". The D i v i s i o n a l Court also held that the difference of 

treatment made i n English blasphemy law between the Anglican 

f a i t h and Islam was not discriminatory because any extension of 

blasphemy to other r e l i g i o n s would increase the anomalies 

inherent i n the e x i s t i n g law. The Court was p l a i n l y influenced 

by the importance of the competing interests inherent i n freedom 

of expression and the need to prevent blasphemy law from being 

used as a sword by supporters of one r e l i g i o n against supporters 

of another. (The European Commission subsequently declared a 

complaint i n t h i s case to be inadmissible). 

DEPRIVATION OF PERSONAL LIBERTY 

A r t i c l e 5 4 6 of the European Convention guarantees the r i g h t 

to l i b e r t y and security of the person. Any deprivation of 

l i b e r t y or security must f a l l within s p e c i f i e d circumstances and 

be implemented i n accordance with a procedure prescribed by law. 
47 . 

The case of Broqan and others v. United Kingdom involved the 

v a l i d i t y of the arrest and detention, executed under Section 12 

of the Prevention of Terrorism (Temporary Provisions) Act 1984, 

of persons suspected of involvement i n acts of terrorism i n 

4 6 Cf. A f r i c a n Charter, a r t . 6 and The Constitution of 
Nigeria 1979, s. 32. 

4 7 29 November 1988, Series A No. 145; [1988] 11 EHRR 117. 
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Northern Ireland. 

The European Court had to consider the meaning of the word 
48 

"promptly" i n paragraph 3 of A r t i c l e 5.48 E f f e c t i v e j u d i c i a l 

control of interferences by the executive with an i n d i v i d u a l ' s 

r i g h t to l i b e r t y i s an e s s e n t i a l feature of the guarantee under 

A r t i c l e 5(3), which i s intended to minimise the r i s k of 

a r b i t r a r i n e s s . The Court agreed that the s p e c i a l context of 

terrorism i n Northern Ireland has the e f f e c t of prolonging the 

period during which persons suspected of serious t e r r o r i s t 

offences can be kept i n custody before being brought before a 

judge or other j u d i c i a l o f f i c e r , subject to adequate procedural 

safeguards. The applicants had been detained f o r periods ranging 

from four days s i x hours to seven days without being brought 

before a judge or other j u d i c i a l o f f i c e r . The Court considered 

that t h i s amounted to an u n j u s t i f i a b l e delay which denied the 

applicants t h e i r r i g h t to prompt j u d i c i a l control of t h e i r 

detention, i n v i o l a t i o n of A r t i c l e 5(3). 

Fox, Campbell and Hartley 4 9 also involved the arrest and 

detention i n Northern Ireland of persons suspected of being 

t e r r o r i s t s , t h i s time under Section 11 of the Northern Ireland 

(Emergency Provisions) Act 1978. The issue was whether the 

48 
A r t i c l e 5(3) provides that everyone a r r e s t e d or 
detained i n accordance with paragraph ( l ) ( c ) s h a l l 
be brought promptly before a judge or other o f f i 
cer authorised by law to exercise j u d i c i a l power 
and s h a l l be e n t i t l e d to t r i a l within a reasonable 
time or to r e l e a s e pending t r i a l . Cf. A f r i c a n 
Charter, Arts. 6 & 7. 

4 9 30 August 1990, Series A No. 182. 
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a r r e s t i n g o f f i c e r s had a "reasonable suspicion" that the 

applicants committed the offences for which they were arrested 

and detained. The requirement of "reasonable suspicion", upon 

which an arrest may be based, forms an e s s e n t i a l part of the 

safeguard against a r b i t r a r y arrest and detention guaranteed by 

A r t i c l e 5(1)(c) of the Convention. 5 0 

The Court referred to the United Kingdom case of McKee v. 

Chief Constable for Northern I r e l a n d 5 1 i n which the House of 

Lords had applied a subjective t e s t of i n assessing the state of 

mind of the arresting o f f i c e r i n determining whether he had 

properly exercised the power of arrest conferred by Section 11(1) 

of the 1978 Act. Lord R o s k i l l had explained that the suspicion 

need not be reasonably, but merely honestly, held. The Court 

could only enquire as to the bona fides of the existence of the 

suspicion i n the mind of the arresting o f f i c e r . 

The European Court rejected t h i s lower threshold applied by 

the House of Lords and held that "reasonable suspicion" under 

A r t i c l e 5(1)(c) imports an objective t e s t requiring the 

Government to demonstrate the existence of facts or furnish 

information that would s a t i s f y an objective observer that the 

5 0 A r t i c l e 5(1)(c) states: "Everyone has the r i g h t to 
l i b e r t y and security of the person. No one s h a l l be 
deprived of h i s l i b e r t y save i n the following cases and 
i n accordance with a procedure prescribed by law: (c) 
the lawful arrest or detention of a person effected 
for the purpose of bringing him before the competent 
l e g a l authority on reasonable suspicion of having 
committed an offence ...". 

5 1 1 A l l E.R. [1985] (HL). 
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person concerned may have committed the alleged offence. On the 

facts, t h i s t e s t was not s a t i s f i e d by e i t h e r the previous 

convictions of the applicants f o r the alleged acts of terrorism 

or questioning during detention about s p e c i f i c t e r r o r i s t acts; 

without more the applicants' r i g h t s under A r t i c l e 5 had been 

violated. 5 2 

RIGHT TO RESPECT FOR PRIVATE LIFE 

The r i g h t to respect f o r private l i f e guaranteed by A r t i c l e 

8 of the Convention was i n t e r f e r r e d with i n Malone v. United 

Kingdom 5 4 by interception of the applicant's postal and 

telephone communications by the p o l i c e , i n the course of a 

criminal i n v e s t i g a t i o n . The secret s u r v e i l l a n c e system i n the 

United Kingdom was not " i n accordance with the law" as required 

by A r t i c l e 8. The scope and manner of the exercise of d i s c r e t i o n 

conferred on the p o l i c e as public a u t h o r i t i e s was not indicated 

with reasonable c l a r i t y . This constituted a lack of adequate 

safeguards and e f f e c t i v e control i n domestic law against 

a r b i t r a r y interferences by the public a u t h o r i t i e s , on which the 

The United Kingdom Government subsequently f a i l e d to 
comply with the judgment. This f a i l u r e i s now being 
challenged under the Convention. 

5 3 A r t i c l e 8 of the Convention protects the r i g h t to 
respect f o r private and family l i f e , home and correspondence, not 
to be i n t e r f e r e d with by a public authority except i n accordance 
with the law and where necessary i n a democratic society i n the 
int e r e s t s of " ... the prevention of disorder or crime ..." Cf. 
The Constitution of Nigeria 1979, s. 34 which protects and 
guarantees the privacy of c i t i z e n s , t h e i r homes, correspondence, 
telephone conversations and telegraphic communications. 

5 4 2 August 1984, Series A No. 82; [1982] 5 EHRR 385. 
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d i s c r e t i o n was conferred, with the right s safeguarded 55. 

Si m i l a r l y , i n Kr u s l i n v. France 5 6 the Court held that 

interception by the po l i c e of the applicant's telephone 

conversations had infringed h i s r i g h t to respect for private l i f e 

and correspondence. Mr. Kru s l i n was committed for t r i a l on 

charges of aiding and abetting a murder, aggravated t h e f t and 

attempted aggravated t h e f t . One item of evidence i n the case was 

the recording of a telephone conversation involving the 

applicant, on a l i n e belonging to a t h i r d party, made at the 

request of an investigating judge i n connection with other 

proceedings. 

The Court was required to consider whether the interferences 

were " i n accordance with the law" and held that they had a le g a l 

basis i n French law, namely the Code of Criminal Procedure. The 

Court pointed out that tapping and other forms of interception 

of telephone conversations represent a serious interference with 

private l i f e and correspondence, and therefore must be based on 

a "law" that i s p a r t i c u l a r l y precise. I t i s es s e n t i a l to have 

clear, d e t a i l e d rules on the subject, p a r t i c u l a r l y given that the 

technology available i s continually becoming more sophisticated. 

Notwithstanding a number of safeguards provided f o r i n French 

law, the system did not afford adequate safeguards against 

possible abuses. The practice i n r e l a t i o n to interceptions 

5 5 The decision was followed by l e g i s l a t i o n which 
introduced s t r i c t e r controls on telephone tapping. 

5 6 24 A p r i l 1990, Series A No. 176; [1990] 12 EHRR 547. 
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lacked the necessary regulatory control i n the absence of 

l e g i s l a t i o n or case law. As i n Maione, the French law did not 

indicate with reasonable c l a r i t y the scope and manner of exercise 

of d i s c r e t i o n conferred on the public a u t h o r i t i e s . 

FREEDOM OF EXPRESSION 

a. The Press 

Freedom of expression and the press i s protected by A r t i c l e 

10 of the European Convention on Human Rights. 5 7 A r t i c l e 10 

does not expressly mention freedom of the press but the Court has 

emphasised the importance of t h i s freedom to ensure proper 

discussion of matters of public i n t e r e s t . 

The European Court of Human Rights f i r s t affirmed the 

importance of freedom of the press i n the Sunday Times c a s e 5 8 , 

which concerned an injunction ordered by the House of Lords to 

r e s t r a i n the Sunday Times newspaper from publishing an a r t i c l e 

about the drug thalidomide which had caused b i r t h deformities. 

The injunction was granted on the ground that p u b l i c a t i o n would 

i n t e r f e r e with the administration of j u s t i c e i n pending 

proceedings concerning alleged negligence i n the manufacture and 

d i s t r i b u t i o n of the drug and so could constitute criminal 

contempt. The European Court held that the injun c t i o n v i o l a t e d 

A r t i c l e 10 because i t was not "necessary" i n that i t did not 

s a t i s f y a "pressing s o c i a l need". The Court emphasised that i t 

was incumbent on the mass media to keep the publ i c informed on 

5 7 Cf. Af r i c a n Charter, a r t . 9 and The Constitution of 
Nigeria 1979, s. 36. 

5 8 26 A p r i l 1979, Series A No. 30. 

171 



j u d i c i a l proceedings as a matter of public in t e r e s t , and that the 

public had a r i g h t to receive such i n f o r m a t i o n . 5 9 This landmark 

decision compelled the passage of the Contempt of Court Act, 1981 

i n the United Kingdom. 

60 
In Linaens v. Austria 6 0 , the Court emphasised the v i t a l 

r o l e of the press i n fostering p o l i t i c a l debate: 

"Freedom of the press furthermore affords the public one b 
the best means of discovering and forming an opinion of the 
ideas and attitudes of p o l i t i c a l leaders. More g e n e r a l l y , 
freedom of p o l i t i c a l debate i s at the very core of the concept 
of a democratic society which pr e v a i l s t h r o u g h o u t t h e 
Convention". 

The case concerned a successful criminal prosecution brought 

against a j o u r n a l i s t for a r t i c l e s he wrote impugning the 

p o l i t i c a l morality and i n t e g r i t y of a leading Austrian 

p o l i t i c i a n . The Court found Austrian criminal l i b e l law to be 

i n v i o l a t i o n of A r t i c l e 10, stressing the c h i l l i n g e f f e c t of the 

f i n e imposed upon the j o u r n a l i s t . Although the penalty d i d not, 

s t r i c t l y speaking, prevent him from expressing himself (the 

a r t i c l e s had already been widely circulated) i t would be l i k e l y 

to discourage him from making future c r i t i c i s m s of a s i m i l a r kind 

and to deter j o u r n a l i s t s from contributing to public discussion 

of issues a f f e c t i n g the l i f e of the community. 

The Court followed Linaens i n the recent case of Oberschlick 

5 9 Id. para. 65. 
6 0 8 July 1986, Series A No. 103; [1986] 8 EHRR 407. 
6 1 Id. paras. 41 and 42. 
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62 v. A u s t r i a 6 2 and found that the applicant's p u b l i c a t i o n i n a 

review, of a criminal information l a i d against a p o l i t i c i a n , 

contributed to public debate on a p o l i t i c a l question of general 

importance ( d i f f e r e n t i a l treatment of nationals and foreigners 

i n providing family allowance b e n e f i t s ) . 

The Court affirmed the p r i n c i p l e that the l i m i t s of 

acceptable c r i t i c i s m are wider with regard to a p o l i t i c i a n than 

i n r e l a t i o n to a private i n d i v i d u a l and that the requirements of 

protection of h i s reputation must be weighed against the 

i n t e r e s t s of open discussion of p o l i t i c a l issues. The 

a l l e g a t i o n s of the applicant were characterised as value-

judgments and the requirement by domestic courts that he prove 

the t r u t h of those value-judgments, being an i m p o s s i b i l i t y , 

i n f r i n g e d h i s freedom of opinion and v i o l a t e d A r t i c l e 10 of the 

Convention. 

b. Right to Receive Information and Ideas 

A r t i c l e 10 also guarantees the r i g h t to receive information 

and ideas without interference by public a u t h o r i t i e s . I t does 

not, however, expressly impose a duty upon the State to provide 

information. In Leander v. Sweden63 the European Court 

interpreted the r i g h t to receive information under A r t i c l e 10 to 

mean that i t 

" b a s i c a l l y p r o h i b i t s a Government from r e s t r i c t i n g a person 
from receiving information that others may wish or may be 

6 2 23 May 1991, Series A No. 204. 
6 3 26 March 1987, Series A No. 116; [1987] 9 EHRR 433. 
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w i l l i n g to impart to him". 6 4 

The applicant did not have a r i g h t of access to a government 

r e g i s t e r containing information on h i s personal p o s i t i o n compiled 

for s e c u r i t y reasons, nor was there any obl i g a t i o n on the 

Government to impart the information to him. 

This approach was affirmed i n the Gaskm case 65. The 

applicant, a former c h i l d i n care, was refused unrestricted 

access to s o c i a l services case records containing personal 

information compiled while he was i n state care. The Court found 

that there was no obligation under A r t i c l e 10 to impart the 

information to the applicant. 

I t d i d hold, however, that A r t i c l e 8 (guaranteeing personal 
6 6 

privacy) imposes a p o s i t i v e obligation upon the State to ensure 

that the interests of an ind i v i d u a l seeking access to 

c o n f i d e n t i a l records, r e l a t i n g to h i s private and family l i f e , 

i s secured when a contributor to the records i s not avail a b l e or 

improperly refuses to consent to access to the records. The 

absence of an independent authority with the power to decide 

whether access must be granted i n cases where the contributor i s 

not avai l a b l e , or improperly withholds consent, v i o l a t e d A r t i c l e 

8 of the Convention. 

6 4 IcL para. 74. 
6 5 7 July 1989, Series A No. 160; [1989] 12 EHRR 36. 
6 6 Cf. A f r i c a n Charter, a r t . 18 and The Constitution of 

Nigeria 1979, s. 34. 
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67 

In S i l v e r v. United Kingdom the European Court held that 

interferences with prisoners' correspondence by B r i t i s h prison 

a u t h o r i t i e s on the basis of unpublished orders and i n s t r u c t i o n s 
68 

v i o l a t e d A r t i c l e 10 • The orders and i n s t r u c t i o n s d i d not 

s a t i s f y the t e s t of l e g a l c e r t a i n t y because they were not 

adequately accessible or s u f f i c i e n t l y precise to enable the 

prisoners to regulate t h e i r conduct. In addition, the 

a u t h o r i t i e s • powers to control prisoners' correspondence were not 

subject to adequate safeguards against abuse. There was no 

e f f e c t i v e remedy to challenge and secure redress of an alleged 

v i o l a t i o n of prisoners' r i g h t s under the Convention; the 

j u r i s d i c t i o n of the English Courts was l i m i t e d to examining 

whether the measures were taken a r b i t r a r i l y , i n bad f a i t h , f or 

improper motives or were u l t r a v i r e s . 

c. Means of Transmission and Reception of Information 

The European Court has also considered the a p p l i c a t i o n of 

A r t i c l e 10 to the means of transmission or reception of 
69 

information and free speech i n the context of e l e c t r o n i c media. 

6 7 25 March 1983, Series A No. 61; [1983] 5 EHRR 347. 
6 8 The Commission had held that various interferences 

were unnecessary, i n breach of A r t i c l e 8. The United 
Kingdom Government abolished these interferences before 
the case reached the Court. 

6 9 The t h i r d sentence of A r t i c l e 10(1) states that A r t i c l e 
10 " s h a l l not prevent States from req u i r i n g the 
l i c e n s i n g of broadcasting, t e l e v i s i o n or cinema 
enterprises". 
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7 0 

In Autronic AG 70, the Swiss Government had prohibited the 

applicant from retransmitting t e l e v i s i o n signals received from 

a Soviet s a t e l l i t e . The Swiss Government argued that the Soviet 

s a t e l l i t e s i gnal was telecommunications rather than broadcasting 

and that they were required to pr o h i b i t the retransmission of 

telecommunications signals because the applicant had not obtained 

permission from the Soviet Government. The Court refused to 

di s t i n g u i s h between signals communicated to the general public 

i n the 'footprint' of a d i r e c t broadcasting s a t e l l i t e and s i m i l a r 

signals transmitted by a telecommunications s a t e l l i t e . I t 

accepted the applicant's argument that the Convention protects 

the content of the information and the means of transmission or 

reception because any interference with the means necessarily 

i n t e r f e r e s with the r i g h t to receive and impart information. I t 

stated that 
"Where, as i n the instant case, there has been an 
interference with the exercise of the righ t s and freedoms 
guaranteed i n paragraph 1 of A r t i c l e 10, the supervision 
must be s t r i c t , because of the importance of the r i g h t s i n 
question; the importance of these rig h t s has been stressed 
by the Court many times. The necessity f o r r e s t r i c t i n g them 
must be convincingly established". 

With the p r o l i f e r a t i o n of electronic broadcasting across 

national boundaries more cases i n t h i s area are l i k e l y to come 

before the European Court, as well as other international and 

national courts, i n the future. 

7 0 22 May 1990, Series A No. 178; [1990] 12 EHRR 485. 
7 1 Id. oara. 61. 

176 



ROLE OF AMICUS CURIAE BRIEFS BEFORE THE EUROPEAN COURT OF HUMAN 
RIGHTS 

The Banjul Affirmation encourages the use of amicus curiae 

b r i e f s and concludes that i t i s 

"important to adopt a generous approach to the matter of 
l e g a l standing i n p u b l i c law cases, while ensuring that 
the Courts are not overwhelmed with hopeless cases. 
Courts would be a s s i s t e d by well-focused amicus c u r i a e 
submissions from independant non-governmental organisa-
t i o n s , such as Inte r i g h t s , i n novel and important cases 
where i n t e r n a t i o n a l and comparative law and p r a c t i c e 
might be relevant" (page 4). 

Since 1983, the European Court of Human Rights has enabled 

t h i r d p a r t i e s , with the President's leave, to make written 

comments on issues s p e c i f i e d by the President. This s i g n i f i c a n t 

procedural change gives new and important opportunities f o r t h i r d 

p a r t i e s to submit information and arguments, gathered from 

comparative and international sources, to the Court. The Revised 
72 

Rules of Court 7 2 do not provide a r i g h t of intervention f o r 

Contracting States or for other t h i r d p a r t i e s . I t i s e n t i r e l y 

within the d i s c r e t i o n of the President to grant or refuse leave 

to intervene and to specify the issues upon which the third-party 

intervention may be made. The President must be s a t i s f i e d that 

the intervention i s " i n the interests of j u s t i c e " i n the sense 

that i t i s l i k e l y to a s s i s t the Court i n carrying out i t s task. 

Rule 37, s. 1 of the Revised Rules states: "The 
President may, i n the i n t e r e s t of the proper 
administration of j u s t i c e , i n v i t e or grant leave to 
any Contracting State which i s not a Party to the 
proceedings to submit written comments within a time-
l i m i t and on issues which he s h a l l specify. He may 
also extend such an i n v i t a t i o n or grant such leave to 
any person concerned other than the applicant". 
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73 

In the Malone case which concerned the interception of 

telecommunications, the Post O f f i c e Engineering Union (whose 

members were involved i n the interception of the 

telecommunications complained of by the applicant) requested 

leave to submit written comments, i n d i c a t i n g i n t e r a l i a the 

Union's " s p e c i f i c occupational i n t e r e s t " i n the case and f i v e 

themes i t wished to develop i n those comments.74 The President 

granted leave but on narrower terms than those sought. He 

sp e c i f i e d that the comments should bear s o l e l y on the f i r s t three 
of the f i v e themes and 

" i n so f a r as those matters r e l a t e to the p a r t i c u l a r issues 
of alleged v i o l a t i o n of the Convention which are before the 
Court for decision i n the Malone case". 

The intervention had an important e f f e c t upon the Court's 

judgment. The applicant complained that h i s telephone had been 

"metered" by the Post O f f i c e on behalf of the p o l i c e , and d e t a i l s 

of the numbers he had c a l l e d had thus been recorded and 

communicated to the p o l i c e . The Court made factu a l findings 

about the process of "metering" and held that the pra c t i c e was 

not " i n accordance with the law" within the meaning of A r t i c l e 

8(2) of the Convention. These factual and le g a l findings were 

strongly contested by the United Kingdom Government, u n t i l the 

third-party intervention. The Court was able to make these 

7 3 2 August 1984, Series A No. 82; [1984] 7 EHRR 14. 
7 4 The Union was assisted by Interiqhts and by Just i c e 

(the B r i t i s h section of the International Commission 
of J u r i s t s ) i n the preparation both of i t s i n i t i a l 
request for permission to submit written comments and 
of the written comments themselves. 
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findings as a d i r e c t r e s u l t of the Union's intervention i n the 

proceedings, because the relevant evidence was within the 

Union's, as well as the respondent Government's, knowledge. 

The most s i g n i f i c a n t third-party intervention occurred i n 

the Linaens case 75 , concerning freedom of expression i n the 

context of the app l i c a t i o n of the Austrian law of defamation to 

p o l i t i c i a n s . The International Press I n s t i t u t e (IPI) sought 

leave, through Interights. to submit written comments i n order 

to a s s i s t the Court i n int e r p r e t i n g and applying the t e s t of 

necessity i n A r t i c l e 10(2) i n the circumstances of the Linaens 

case. I n t e r i g h t s 1 l e t t e r explained that the IPI wished to submit 

evidence of law and pract i c e i n c e r t a i n member States of the 

Council of Europe and North America on how f a r i t i s necessary 

i n a democratic society to r e s t r i c t the expression of opinion i n 

the press i n order to protect the reputation of the i n d i v i d u a l 

affected, where the in d i v i d u a l i s a p o l i t i c i a n or holds public 

o f f i c e . In p a r t i c u l a r , i t wished to provide information on: 

"(1) how f a r the protection afforded to 'public figures' 
d i f f e r s from that afforded to other i n d i v i d u a l s under the 
law of defamation; and 
(2) how f a r a d i s t i n c t i o n i s drawn between the expression 
of f a c t and the expression of opinion". 

The written comments submitted on behalf of the IPI 

contained a survey of the relevant law and pr a c t i c e of ten 

Contracting States and of the United States. The United States 

was chosen because i t s Supreme Court has dealt s p e c i f i c a l l y with 

the issue under consideration i n Linaens, and, more generally, 

7 5 8 Ju l y 1986, Series A No. 103; [1986] 8 EHRR 407. 
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because of i t s wealth of jurisprudence on the int e r p r e t a t i o n of 

the c o n s t i t u t i o n a l guarantee of freedom of expression. 

In Monnell and Morris v. the United Kingdom76 , which 

concerned detention pursuant to orders of loss of time made by 

the English Court of Appeal a f t e r dismissing a criminal appeal, 

J u s t i c e sought leave to submit written comments. The appl i c a t i o n 

explained the p a r t i c u l a r i n t e r e s t of Jus t i c e (the B r i t i s h Section 

of the International Commission of Ju r i s t s ) i n the functioning 

of the Court of Appeal i n criminal cases. I t stated that i t s 
u n r i v a l l e d experience of conducting cases before the Criminal 

D i v i s i o n of the Court of Appeal 

"would enable us to provide the Court with a useful, broader 
view of the matters currently under review".77 

Leave was granted, but the Court s p e c i f i e d that 

"(1) the 'useful, broader view' which J u s t i c e proposes to 
present should be s t r i c t l y l i m i t e d to matters d i r e c t l y 
connected with the issues before the Court for decision i n 
the case of Monnell and Morris"; 
(2) the comments should be submitted i n as concise a form 
as possible". 

The J u s t i c e submission drew attention to statements made 

i n the United Kingdom Government's memorial to the Court 

suggesting that loss of time i s ordered only where a prisoner 

seeks leave to appeal against the advice of h i s counsel, and 

pointed out that there i s i n fact no l i m i t a t i o n on the power of 

the Court of Appeal. As a r e s u l t of t h i s intervention, the 

7 6 2 March 1987, Series A No. 115. 
7 7 Applications nos. 9562/81 and 9818/82. The report of 

the Commission was adopted on 11 March 1985. 
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Government wrote to the Registrar correcting the statements i n 

i t s memorial. The Court's judgment referred to the intervention 

by J u s t i c e but did not discuss i t s content or e f f e c t . 

Amnesty International submitted written comments to the 
78 

European Court i n the case of Soering 7 8 , to which reference has 

already been made. Amnesty International argued that evolving 

standards i n Western Europe regarding the existence and use of 

the death penalty required that i t should now be considered as 

an inhuman and degrading punishment within the meaning of A r t i c l e 

3 of the European Convention. The Court held that i f the 

decision to extradite Soering to the U.S. was implemented, i t 

would expose him to a r e a l r i s k of inhuman and degrading 

treatment or punishment (the "death row phenomenon") and would 

constitute a v i o l a t i o n of A r t i c l e 3. 

Amicus curiae b r i e f s have also been submitted i n the 

Spycatcher 7 9 and Dublin Well Woman Centre L t d . 8 0 cases. The 

b r i e f submitted i n the Spycatcher case consists of a survey of 

cases from German, Swedish, Norwegian, Danish and American law, 

as well as references to international law. I t addresses the 

j u r i d i c a l difference between p r i o r r e s t r a i n t s on pu b l i c a t i o n and 

7 8 7 July 1989, Series A No. 161, paras. 101-102; [1989] 
11 EHRR 439. 

7 9 W r i t t e n comments were submitted by A r t i c l e 19, The 
International Centre Against Censorship. 

8 0 Written comments have been drafted by A r t i c l e 19, The 
International Centre Against Censorship, with 
assistance from Interights. 
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post-publication remedies, such as criminal prosecution and c i v i l 

damage, and the relevance of t h i s difference f o r the alleged 

v i o l a t i o n of A r t i c l e 10 presented by the interlocutory 

injunctions ordered by the House of Lords. 

The comments submitted i n the Dublin Well Woman case address 

"the correct approach to the interpretation of the t e s t of 

necessity and the concept of the margin of appreciation i n the 

circumstances of the present case" (paragraph 1). The central 

issue, i n the view of the written comments, i s whether the public 

a u t h o r i t i e s of Ireland (where abortion i s unlawful under the 

Constitution and ordinary law) may, compatibly with A r t i c l e 10 

of the European Convention, forbid everyone within t h e i r 

j u r i s d i c t i o n , including doctors and nurses and private c l i n i c s , 

from imparting any information which may a s s i s t pregnant women 

i n Ireland to know about the id e n t i t y , location of, and means of 

communication with, B r i t i s h c l i n i c s i n which abortions may 

law f u l l y be c a r r i e d out i n accordance with B r i t i s h law, and 

hence, i f they so choose, to t r a v e l to such c l i n i c s to obtain an 

abortion (paragraph 4). The written comments include evidence 

of relevant comparative law or practice i n Member States and i n 

the United States. 

CONCLUSION 

The European Convention system and i t s case law demonstrate 

the v i a b i l i t y of re c o n c i l i n g respect for the u n i v e r s a l i t y of 

fundamental human right s and freedoms with l o c a l laws, 

t r a d i t i o n s , circumstances and needs. I t i s not intended to 
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replace national human ri g h t s protection. The primary 

r e s p o n s i b i l i t y f o r the e f f e c t i v e safeguarding of human ri g h t s and 

freedoms l i e s with the public a u t h o r i t i e s of the States 

themselves, including courts with the necessary independence, 

i m p a r t i a l i t y and authority to protect i n d i v i d u a l s against the 

misuse of public powers. European Court case law provides a r i c h 

p o t e n t i a l source of i n t e r p r e t a t i o n a l guidance f o r national 

lawyers and judges i n Commonwealth A f r i c a , as elsewhere, i n 

t r a n s l a t i n g the fundamental r i g h t s and freedoms enshrined i n 

int e r n a t i o n a l law into p r a c t i c a l r e a l i t y f o r ordinary men, women 

and c h i l d r e n . 
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