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W i t h t h e t h r e e c o n f e r e n c e s on t h e r e g i o n a l b a s i s f o r t h e Domestic 
A p p l i c a t i o n o f I n t e r n a t i o n a l Human R i g h t s Norms s u c c e s s f u l l y 
h e l d 1 , t h e i d e a has by now c r y s t a l l i s e d t h a t t h e r e i s need t o 
h o l d r e g i o n a l c o n f e r e n c e s on human r i g h t s p a r t i c u l a r l y i n A f r i c a 
where t h e r o o t s o f Human and P e o p l e s ' R i g h t s have n o t been 
s o l i d l y e s t a b l i s h e d i n v e r y f i r m ground. I n a c o n t i n e n t where 
governments range from t h o s e e l e c t e d by p o p u l a r v o t e t o t h o s e 
w h i c h a r e a b s o l u t e d i c t o r s h i p s , i t w i l l n o t be out o f p l a c e t o 
re m i n d t h e l e a d e r s t h a t t h e A f r i c a n C h a r t e r f o r Human and 
P e o p l e s ' R i g h t s i s now i n f o r c e s i n c e 1986. I t may be r e c a l l e d 
t h a t t h e movement f o r Human R i g h t s re-emerged a f t e r t h e Second 
World War. I t may be s a i d t h a t S i r W i n ston C h u r c h i l l and Mr F D 
R o o s e v e l t may be s a i d t o u s h e r t h e f i r s t modern " c r y " f o r Human 
R i g h t s when t h e y i n t r o d u c e d i n t h e A t l a n t i c C h a r t e r i n 1941 t h e i r 
f o u r freedoms, namely, freedom of l i f e , freedom o f r e l i g i o n , 
freedom from want and freedom from f e a r . No doubt t h e s e freedoms 
r e f l e c t e d t h e mood of the w o r l d a t t h a t t i m e . 2 A f t e r t h e Second 
World War t h e U n i t e d N a t i o n s O r g a n i s a t i o n was formed. I n December 
1948 t h e G e n e r a l A s s e m b l y o f t h e U n i t e d N a t i o n s a d o p t e d t h e 
U n i v e r s a l D e c l a r a t i o n of Human R i g h t s . T h i s document i s i m p o r t a n t 
i n t h e sense t h a t i t i s t h e f i r s t i n t e r n a t i o n a l d e c l a r a t i o n of 
human r i g h t s . I t i s however t o o t h l e s s as i t has no m a c h i n e r y f o r 
enforcement of t h e human r i g h t s . I t i s not even c l e a r whether i t 
i s b i n d i n g on any n a t i o n . 

Whatever might be t h e weakness o f t h e U.N. U n i v e r s a l D e c l a r a t i o n 
of Human R i g h t s i t has succeeded i n g i v i n g b i r t h t o some r e g i o n a l 
human r i g h t s c h a r t e r s a t t h e i n t e r n a t i o n a l l e v e l . The most 
i m p o r t a n t and s u c c e s s f u l r e g i o n a l i n t e r n a t i o n a l c h a r t e r was t h e 
European C o n v e n t i o n on Human R i g h t s c o n c l u d e d i n 1950. The n e x t 
r e g i o n a l i n t e r n a t i o n a l C h a r t e r was t h e American C o n v e n t i o n on 
Human R i g h t s c o n c l u d e d i n November, 1969. The y o u n g e s t 
i n t e r n a t i o n a l C h a r t e r i s t h e A f r i c a n C h a r t e r on Human and 
P e o p l e s ' R i g h t s w h i c h was a d o p t e d by t h e members o f t h e 
O r g a n i s a t i o n of A f r i c a n U n i t y i n June 1981 a t N a i r o b i , Kenya. 

I t may be r e c a l l e d t h a t t h e S t a t e p a r t i e s t o t h e C h a r t e r o f t h e 
O r g a n i s a t i o n of A f r i c a n U n i t y were v e r y c o n s c i o u s o f t h e h a r d won 
independence of t h e member c o u n t r i e s and t h e y were v e r y much 
de t e r m i n e d t o r e s p e c t t h e independence, t e r r i t o r i a l i n t e g r i t y and 
the n o n - i n t e r f e r e n c e i n t h e a f f a i r s o f each member c o u n t r y . The 
i s s u e , i n 1963, when t h e t r e a t y f o r t h e O r g a n i s a t i o n was s i g n e d 
was t h e u n i t y of t h e A f r i c a n S t a t e s and t h e p r o t e c t i o n of t h e 
p o l i t i c a l independence r e c e n t l y a c q u i r e d by most o f t h e S t a t e s . 
T h i s r a i s e s a number o f r e l e v a n t i s s u e s i n r e s p e c t o f human 
r i g h t s . F i r s t l y , when t h e U n i v e r s a l D e c l a r a t i o n o f Human R i g h t s 
was made i n 1948 most A f r i c a n c o u n t r i e s were t h e n c o l o n i e s and 
t h e r e f o r e not independent. S e c o n d l y , when t h e C h a r t e r o f t h e 
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U n i t e d N a t i o n s (adopted i n 1945) and the U n i v e r s a l D e c l a r a t i o n of 
Human R i g h t s ( a d o p t e d i n 1948) were a d o p t e d most A f r i c a n 
c o u n t r i e s were not independent. They were t h e r e f o r e n o t p a r t i e s 
t o t h e s e enactments b u t t h e c o l o n i a l m a s t e r s s a i d t h e y had 
ad o p t e d f o r a l l t h e i r c o l o n i e s . 3 T h i r d l y , even t h o u g h t h e 
movement f o r human r i g h t s s t a r t e d as f a r back as 1945 when t h e 
P a n - A f r i c a n Movement - t r i e d t o l i n k human r i g h t s w i t h t h e f i g h t 
a g a i n s t c o l o n i a l i s m , 4 n o t much was a c h i e v e d u n t i l a f t e r t h e 
c r e a t i o n o f t h e O r g a n i s a t i o n o f A f r i c a n U n i t y i n 1963 and 
e x c e s s i v e and p e r s u a s i v e campaigns f o r t h e e s t a b l i s h m e n t o f human 
r i g h t s C h a r t e r f o r A f r i c a . The c u l m i n a t i o n came a t B a n j u l , The 
Gambia, when t h e A f r i c a n C h a r t e r on Human and P e o p l e s ' R i g h t s was 
d r a f t e d . I t was adopted by t h e O r g a n i s a t i o n of A f r i c a n U n i t y i n 
June 1981 a t t h e 1 8 t h As s e m b l y o f t h e Heads o f S t a t e and 
Governments i n N a i r o b i , Kenya. The C h a r t e r came i n t o f o r c e i n 
1986 a f t e r i t has been r a t i f i e d by more than a s i m p l e m a j o r i t y o f 
the members of t h e O r g a n i s a t i o n o f A f r i c a n U n i t y . 

S a l i e n t p o i n t s i n the C h a r t e r 

The a d o p t i o n and r a t i f i c a t i o n o f t h e A f r i c a n C h a r t e r on Human and 
P e o p l e s ' R i g h t s by the m a j o r i t y members of t h e O.A.U. w i t h i n a 
s h o r t p e r i o d (1981-1986) was by i t s e l f a v e r y i m p o r t a n t 
a c h i e v e m e n t . The C h a r t e r however ought t o be h i g h l i g h t e d i n 
d i f f e r e n t a s p e c t s i n o r d e r t o show t h e amount o f work and 
d e v o t i o n d e d i c a t e d t o t h e making of t h e C h a r t e r . The Preamble 
r e c a l l s t h e p r o v i s i o n s of t h e C h a r t e r of t h e O.A.U. on "freedom, 
e q u a l i t y , j u s t i c e and l e g i t i m a t e a s p i r a t i o n s o f t h e A f r i c a n 
P e o p l e s " . I t f u r t h e r r e a f f i r m e d t h e p l e d g e f o r t h e e r a d i c a t i o n of 
a l l forms o f c o l o n i a l i s m , t o i n t e n s i f y c o o r d i n a t i o n and 
c o o p e r a t i o n o f A f r i c a n p e o p l e s and promote i n t e r n a t i o n a l 
c o o p e r a t i o n h a v i n g r e g a r d t o t h e C h a r t e r of t h e U n i t e d N a t i o n s 
and t h e U n i v e r s a l D e c l a r a t i o n of Human R i g h t s . I n a d d i t i o n t o 
a f f i r m i n g t h e d e s i r a b i l i t y o f freedom and human r i g h t s , t h e 
Preamble emphasised t h e importance of " t a k i n g i n t o c o n s i d e r a t i o n 
t h e v i r t u e s o f t h e i r h i s t o r i c a l t r a d i t i o n and t h e v a l u e s o f 
A f r i c a n c i v i l i s a t i o n w h i c h s h o u l d i n s p i r e and c h a r a c t e r i s e t h e i r 
r e f l e c t i o n on t h e c o n c e p t o f human and p e o p l e s ' r i g h t s " and 
" t h e i r d u t y t o promote and p r o t e c t human and p e o p l e s ' r i g h t s and 
freedoms t a k i n g i n t o a c c o u n t t h e i m p o r t a n c e t r a d i t i o n a l l y 
a t t a c h e d t o t h e s e r i g h t s and freedoms i n A f r i c a " . Based on t h e 
above Preamble, the C h a r t e r i s d i v i d e d i n t o t h r e e p a r t s , t h u s : -

P a r t I R i g h t s and D u t i e s 

P a r t I I Measures of S a f e g u a r d , and 

P a r t I I I G e n e r a l P r o v i s i o n s . 

The theme o f t h e p r e s e n t paper i s " D i s c u s s i o n on t h e R e g i o n a l 
A p p l i c a t i o n of Human R i g h t s Norms i n the A f r i c a n C o n t e x t . " T h i s 
w i l l be d i s c u s s e d h e r e i n a f t e r . 

I t i s i m p o r t a n t t o r e - s t a t e here t h a t p a r t of t h e c o n s i d e r a t i o n 
g u i d i n g t h e heads of s t a t e and governments i n t h e f r a m i n g and 
a d o p t i o n of t h e C h a r t e r was h i s t o r i c a l A f r i c a n background w i t h i t 
immense c u l t u r e based on t h e l o n g and r i c h h i s t o r y o f t h e 
d i f f e r e n t p a r t s of A f r i c a . Each p a r t , w i t h i t s own p e c u l i a r i t i e s , 

g e o g r a p h i c a l , e n v i r o n m e n t a l and s o c i a l c o n d i t i o n s , has e v o l v e d 
t r a d i t i o n s i n f l u e n c e d by t h e v a r i o u s c l i m a t i c c o n d i t i o n s 
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i n f l u e n c e d by t h e M e d i t e r r a n e a n s e a , t h e Sahara d e s e r t , savannah, 
r a i n f o r e s t , t h e A t l a n t i c and t h e P a c i f i c Oceans. I t i s n a t u r a l 
i n s u c h s i t u a t i o n s t o have d i f f e r e n t c u l t u r e s and d i f f e r e n t 
p e o p l e s . I t i s t h e r e f o r e a v e r y g r e a t achievement t o produce a 
s i n g l e document on human r i g h t s a c c e p t a b l e t o a l l t h e S t a t e 
p a r t i e s . A l i t t l e more d e t a i l e d c o n s i d e r a t i o n s w i l l be made i n 
r e s p e c t o f t h e p r o v i s i o n s o f t h e C h a r t e r and t h e f o r c e s 
i n f l u e n c i n g t h e s e p r o v i s i o n s . 

R e g i o n a l A p p l i c a t i o n o f Human R i g h t s 

A l l t h e s t a t e p a r t i e s t o t h e C h a r t e r a r e a l s o members o f t h e 
O.A.U. and o f t h e U n i t e d N a t i o n s . Many a r e members o f t h e 
Movement of N o n - A l i g n e d C o u n t r i e s . As such members t h e s t a t e 
p a r t i e s had by t r e a t i e s , c o n v e n t i o n s and o t h e r agreements 
a c c e p t e d and a r e bound by t h e C h a r t e r o f t h e U n i t e d N a t i o n s , t h e 
C h a r t e r of t h e O r g a n i s a t i o n o f A f r i c a n U n i t y and t h e U n i v e r s a l 
D e c l a r a t i o n o f Human R i g h t s . What t h e A f r i c a n C h a r t e r f o r Human 
and P e o p l e s 1 R i g h t s d i d was t o p u t i n a s e p a r a t e document a l l t h e 
known and i n t e r n a t i o n a l l y r e c o g n i s e d norms of human r i g h t s i n an 
A f r i c a n document w i t h n e c e s s a r y m o d i f i c a t i o n s and a d d i t i o n s 
i n c l u d i n g some measures of s a f e g u a r d , w i t h b i a s f o r e g a l i t a r i a n 
pan A f r i c a n i s m and c u l t u r a l A f r i c a n o u t l o o k . The main d i s t i n c t i o n 
of t h i s A f r i c a n C h a r t e r w i t h t h e o t h e r C h a r t e r s i s t h a t i t i s 
made more b i n d i n g and more e n f o r c e a b l e a g a i n s t each s t a t e p a r t y . 
I t i s i n t h i s c o n t e x t t h a t P a r t I , C h a p t e r 1 A r t i c l e s t a t e s : 

"The member S t a t e s o f t h e O r g a n i s a t i o n o f A f r i c a n U n i t y 
p a r t i e s t o t h e p r e s e n t C h a r t e r s h a l l r e c o g n i s e t h e r i g h t s , 
d u t i e s and freedoms e n s h r i n e d i n t h i s C h a r t e r and s h a l l 
u n d e r t a k e t o adopt l e g i s l a t i v e o r o t h e r measures t o g i v e 
e f f e c t t o them". 

By s u b s c r i b i n g t o t h e C h a r t e r each s t a t e p a r t y u n d e r t a k e s t o 
e n f o r c e t h e human r i g h t s p r o v i s i o n s i n t h e C h a r t e r . D i v e r g e n t as 
th e customs and t r a d i t i o n s o f t h e v a r i o u s c o u n t r i e s a r e , t h e r e i s 
no s p e c i a l r e s e r v a t i o n made f o r any c o u n t r y as t o t h e 
i m p l e m e n t a t i o n of t h e C h a r t e r . I n t h e C h a r t e r f o r t h e I n t e r -
American C o n v e n t i o n on Human R i g h t s a s p e c i a l r e s e r v a t i o n was 
made f o r Uruguay i n r e s p e c t o f s u s p e n s i o n o f c i t i z e n s h i p o f a 
p e r s o n a c c u s e d o f a c r i m i n a l o f f e n c e p u n i s h a b l e w i t h 
i mprisonment. 6 The b i n d i n g e f f e c t o f t h i s C h a r t e r and t h e 
pr o c e d u r e f o r enforcement w i l l be f u r t h e r d i s c u s s e d when we come 
t o c o n s i d e r t h e Commission e s t a b l i s h e d under P a r t I I w h i c h d e a l s 
w i t h Measures of S a f e g u a r d . 

As c l e a r l y i n d i c a t e d i n t h e A f r i c a n C h a r t e r , and e l s e w h e r e 7 by 
l e a r n e d a u t h o r s , a l o t has been d i s c u s s e d on t h e r e g i o n a l C h a r t e r 
on Human R i g h t s . When t h e A f r i c a n C h a r t e r u l t i m a t e l y came i n t o 
b e i n g i t was not o n l y h o p e f u l l y b e i n g e x p e c t e d but i t was h i g h l y 
welcomed. Thus P r o f e s s o r U 0 Umozurike s a i d i n B a n j u l : - 8 

"Perhaps nowhere i s a c o n t i n e n t a l o r g a n i s a t i o n f o r t h e 
p r o t e c t i o n and p r o m o t i o n o f human r i g h t s more d e s i r a b l e t h a n 
i n A f r i c a w h i c h has e x p e r i e n c e d some o f t h e w o r s t abuses o f 
human r i g h t s . " 
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Thus t h e A f r i c a n C h a r t e r i s here t o s t o p a l l abuses whether by 
governments o r i n d i v i d u a l s . 

C o n t e n t s of t h e A f r i c a n C h a r t e r 

I t w i l l n o t be p o s s i b l e t o g i v e d e t a i l s of a l l t h e p r o v i s i o n s o f 
the A f r i c a n C h a r t e r . I t i s however i m p o r t a n t t o h i g h l i g h t some o f 
the s a l i e n t p r o v i s i o n s . I t i s d e s i r a b l e a t t h i s s t a g e t o draw t h e 
a t t e n t i o n o f t h e r e a d e r s t o t h e f a c t t h a t t h e O.A.U. has no 
machinery f o r e n f o r c i n g t h e p r o v i s i o n s of t h e fundamental r i g h t s 
e n s h r i n e d i n t h e C h a r t e r . As w i l l be seen l a t e r , t h e Commission 
e s t a b l i s h e d i n t h e C h a r t e r i s a d v i s o r y t o t h e Heads of S t a t e and 
Governments of t h e O.A.U. The Commission can however i n f l u e n c e 
c o m p l i a n c e w i t h t h e C h a r t e r . I t i s b e t t e r t h a n what t h e U n i t e d 
N a t i o n s has been a b l e t o a c h i e v e b u t n o t good enough as t h e 
European C o n v e n t i o n f o r t h e P r o t e c t i o n o f Human R i g h t s and 
Fundamental Freedoms o r t h e I n t e r - A m e r i c a n C o n v e n t i o n on Human 
R i g h t s . B o t h t h e European and t h e I n t e r - A m e r i c a n C h a r t e r s have 
s p e c i a l C o u r t s w i t h j u r i s d i c t i o n t o e n f o r c e t h e p r o v i s i o n s o f t h e 
Co n v e n t i o n s . 

F o r t h e p r e s e n t purpose t h e i m p o r t a n t i s s u e i s t o h i g h l i g h t t h e 
main p r o v i s i o n s . As e a r l i e r s t a t e d t h e A f r i c a n C h a r t e r i s i n 
t h r e e main P a r t s : -

PART I : 

T h i s p a r t d e a l s w i t h (a) Human and P e o p l e s ' R i g h t s and (b) 
D u t i e s . The R i g h t s i n c l u d e : 

(1) E v e r y i n d i v i d u a l s h a l l be e n t i t l e d t o t h e enjoyment o f t h e 
r i g h t s and freedoms r e c o g n i s e d and g u a r a n t e e d i n t h e 
C h a r t e r . 

(2) E v e r y i n d i v i d u a l s h a l l be e q u a l b e f o r e t h e law. 

(3) E v e r y i n d i v i d u a l t o have e q u a l p r o t e c t i o n of t h e law. 

(4) E v e r y i n d i v i d u a l t o have r e s p e c t f o r h i s l i f e and d i g n i t y o f 
h i s p e r s o n . 

(5) E v e r y i n d i v i d u a l t o have d i g n i t y of h i s b e i n g and l e g a l 
s t a t u s . 

(6) E v e r y i n d i v i d u a l s h a l l have r i g h t t o l i b e r t y and s e c u r i t y o f 
h i s p e r s o n . 

(7) E v e r y i n d i v i d u a l t o have r i g h t t o have h i s cause h e a r d 
i n c l u d i n g : 

( i ) t h e r i g h t t o a p p e a l 
( i i ) p r e s u m p t i o n of inno c e n c e 
( i i i ) t o defence h i m s e l f o r by c o u n s e l of h i s c h o i c e 
( i v ) t o be t r i e d w i t h i n r e a s o n a b l e t i m e . 

(8) No one t o be p u n i s h e d by ex p o s t f a c t o l e g i s l a t i o n . 

(9) E v e r y one t o have freedom o f c o n s c i e n c e , p r o f e s s i o n and 
r e l i g i o n . 
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(10) E v e r y i n d i v i d u a l t o have r i g h t t o r e c e i v e i n f o r m a t i o n and 
e x p r e s s and d i s s e m i n a t e o p i n i o n . 

(11) E v e r y i n d i v i d u a l t o have f r e e a s s o c i a t i o n and f r e e assembly 
w i t h o t h e r s . 

(12) E v e r y i n d i v i d u a l t o have (a) freedom of movement w i t h i n and 
t o go o u t s i d e h i s c o u n t r y and (b) n o n - n a t i o n a l s n o t t o be 
m o l e s t e d and (c) no mass e x p u l s i o n o f n o n - n a t i o n a l s . 

(13) E v e r y c i t i z e n t o have r i g h t t o (a) p a r t i c i p a t e i n government 
(b) e q u a l a c c e s s t o p u b l i c s e r v i c e ( c ) p u b l i c p r o p e r t y 
(d) work and e q u a l pay f o r e q u a l work (e) e n j o y b e s t 
a t t a i n a b l e s t a t e o f p h y s i c a l and m e n t a l h e a l t h 
( f ) e d u c a t i o n . 

A r t i c l e s 17-26 p r o v i d e f o r : -

(a) P a r t i c i p a t i o n i n c u l t u r a l l i f e . 

(b) P r o m o t i o n and p r o t e c t i o n o f m o r a l s and t r a d i t i o n a l v a l u e s . 

(c) The f a m i l y t o be u n i t o f t h e s o c i e t y . 

(d) The s t a t e t o a s s i s t and p r o t e c t t h e f a m i l y . 

(e) The s t a t e t o s t o p d i s c r i m i n a t i o n a g a i n s t women, t h e 
c h i l d r e n , t h e aged and t h e d i s a b l e d . 

( f ) A l l p e o p l e s s h a l l be e q u a l and s h a l l have same r e s p e c t . 

(g) A l l p e o p l e s s h a l l have r i g h t t o e x i s t e n c e and s e l f -
d e t e r m i n a t i o n and s h a l l have p o l i t i c a l freedom. 

(h) C o l o n i s e d o r o p p r e s s e d p e o p l e s t o have r i g h t t o f r e e 
t h e m s e l v e s . Other s t a t e s t o a s s i s t them. 

( i ) A l l p e o p l e s t o have t h e r i g h t t o own and d i s p o s e o f t h e i r 
w e a l t h and n a t u r a l r e s o u r c e s . 

( j ) A l l p e o p l e s t o have t h e r i g h t t o e c o n o m i c , s o c i a l and 
c u l t u r a l development. S t a t e t o a s s i s t development. 

(k) A l l p e o p l e s t o have n a t i o n a l and i n t e r n a t i o n a l peace and 
s e c u r i t y under t h e C h a r t e r s of t h e U n i t e d N a t i o n s and o f t h e 
OAU. 

For t h e purpose of s t r e n g t h e n i n g peace, s o l i d a r i t y and f r i e n d l y 
r e l a t i o n , S t a t e p a r t i e s t o t h e C h a r t e r s h a l l e n s u r e t h a t any 
i n d i v i d u a l e n j o y i n g r i g h t of asylum does not engage i n s u b v e r s i v e 
a c t i v i t i e s a g a i n s t h i s c o u n t r y and S t a t e p a r t i e s s h a l l n o t 
t o l e r a t e i n t h e i r t e r r i t o r i e s any s u b v e r s i v e o r t e r r o r i s t 
a c t i v i t i e s a g a i n s t o t h e r p e o p l e s o r S t a t e s . 

There s h a l l a l s o be g e n e r a l s a t i s f a c t o r y e n v i r o n m e n t f o r 
development. The S t a t e p a r t i e s s h a l l have t h e d u t y t o promote 
and ensure t h r o u g h t e a c h i n g , e d u c a t i o n and p u b l i c a t i o n t h e 
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r e s p e c t of t h e r i g h t s and freedoms i n t h e C h a r t e r . The S t a t e 
p a r t i e s s h a l l have t h e d u t y t o guarantee t h e independence o f t h e 
C o u r t and s h a l l a l l o w t h e e s t a b l i s h m e n t and improvement o f 
i n s t i t u t i o n s f o r human r i g h t s . 

Under P a r t I , Chapter I I , A r t i c l e s 27-29 t h e A f r i c a n C h a r t e r 
i n t r o d u c e d d u t i e s of e v e r y i n d i v i d u a l . These i n c l u d e : 

(a) d u t i e s towards h i s f a m i l y and s o c i e t y . 

(b) due r e g a r d t o r i g h t s o f o t h e r s , c o l l e c t i v e s e c u r i t y , 
m o r a l i t y and common i n t e r e s t . 

(c) d u t y t o r e s p e c t f e l l o w b e i n g s w i t h o u t d i s c r i m i n a t i o n . 

(d) d u t y t o ( i ) p r e s e r v e and d e v e l o p t h e f a m i l y ( i i ) t o s e r v e 
community ( i i i ) t o s e r v e t h e S t a t e and not compromise i t s 
s e c u r i t y ( i v ) t o p r e s e r v e and s t r e n g t h e n s o c i a l and n a t i o n a l 
s e c u r i t y , i n d e p e n d e n c e , t e r r i t o r i a l i n t e g r i t y and t o 
c o n t r i b u t e t o the defence of h i s S t a t e (v) t o work t o t h e 
b e s t o f h i s a b i l i t y and pay t a x e s ( v i ) t o p r e s e r v e and 
s t r e n g t h e n A f r i c a n c u l t u r a l v a l u e s and c o n t r i b u t e t o t h e 
pr o m o t i o n of t h e mo r a l w e l l b e i n g of t h e s o c i e t y and ( v i i ) 
t o c o n t r i b u t e t o the p r o m o t i o n and achievement of A f r i c a n 
u n i t y . 

The above r i g h t s and o b l i g a t i o n s s i g n i f y t h e s e r i o u s attempt made 
by t he OAU t o e n t r e n c h human r i g h t s i n A f r i c a . These r i g h t s 
i n c o r p o r a t e t o a g r e a t e x t e n t t h e c i v i l , p o l i t i c a l , c u l t u r a l , 
s o c i a l and economic r i g h t s not o n l y of t h e i n d i v i d u a l but a l s o of 
the S t a t e p a r t y t o t h e c o n v e n t i o n . Some of t h e s e r i g h t s a r e 
s t r i c t u sensu human r i g h t s i n t h e p o p u l a r and a c c e p t e d concept of 
the term and o t h e r s a r e fundamental r i g h t s i n t h e sense t h a t t h e y 
have g e n e r a l l y s p e a k i n g been a c c e p t e d as such b o t h i n d o m e s t i c 
and i n t e r n a t i o n a l law. I t was s a i d i n C h i e f 0 Ransome-Kuti & o r s 
v A t t o r n e y G e n e r a l of the F e d e r a t i o n and o r s (1985) 6 S.C. 246 
t h a t a f u n d a m e n t a l r i g h t i s a r i g h t "which s t a n d s above t h e 
o r d i n a r y laws of t h e l a n d " and what has been done i n N i g e r i a " i s 
t o have t h e s e r i g h t s e n s h r i n e d i n t h e C o n s t i t u t i o n . " I t was 
f u r t h e r s a i d i n Uzoukwu & o r s v Ezeonn I I and o r s (1991) 6 NWLR 
( P a r t 200) 708 a t 760 t h a t human r i g h t s were d e r i v e d from and out 
of t h e w i d e r concept of n a t u r a l r i g h t s and t h a t t h e y were r i g h t s 
w hich e v e r y c i v i l i s e d s o c i e t y must a c c e p t as b e l o n g i n g t o each 
p e r s o n as a human b e i n g . Fundamental r i g h t s were s a i d t o be 
fundamental because t h e y had been gua r a n t e e d by t h e fundamental 
law of t h e c o u n t r y i e the C o n s t i t u t i o n . The modern t r e n d a t 
p r e s e n t i s t h a t c e r t a i n r i g h t s w h i c h a r e p u r e l y s o c i a l and 
economic a r e b e i n g e l a t e d t o t h e l e v e l o f not o n l y human r i g h t s 
but a l s o fundamental. Thus t h e A f r i c a n C h a r t e r ( A r t i c l e s 22-24) 
has enumerated such r i g h t s as t h e r i g h t t o economic, s o c i a l and 
c u l t u r a l development w i t h due r e g a r d t o t h e freedom and i d e n t i t y 
and has imposed on t h e S t a t e t o p r o t e c t and ensure t h e e x e r c i s e 
of t h e r i g h t t o development. There a r e a l s o p r o v i s i o n s f o r t h e 
r i g h t t o n a t i o n a l and i n t e r n a t i o n a l peace and s e c u r i t y . There i s 
f i n a l l y t h e r i g h t t o g e n e r a l s a t i s f a c t o r y environment f a v o u r a b l e 
t o t h e development of a l l p e o p l e s . These r i g h t s no doubt b i n d 
the s t a t e p a r t i e s but t h e y cannot s t r i c t l y be e n f o r c e a b l e f o r two 
main r e a s o n s . F i r s t l y , t h e A f r i c a n C h a r t e r has no p r o v i s i o n s f o r 
e n f o r c i n g any b r e a c h . To t h i s e x t e n t t h e A f r i c a n C h a r t e r f a l l s 
f a r b e h i n d t h e European o r t h e I n t e r - A m e r i c a n C h a r t e r s w h i c h 
p r o v i d e d f o r C o u r t s t o implement t h e p r o v i s i o n s of t h e C h a r t e r s . 
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The Commission, p r o v i d e d f o r i n P a r t I I , A r t i c l e s 30-44, cannot 
t a k e the p l a c e of a C o u r t and n o r was i t i n t e n d e d so t o do. To 
u n d e r s t a n d t h e a p p l i c a t i o n one must t a k e t h e p r a c t i c e i n N i g e r i a 
as a case s t u d y . 

Fundamental R i g h t s i n t h e N i g e r i a n C o n s t i t u t i o n 

The second w o r l d war was a g r e a t c a t a l y s t t o t h e demand, and a t 
t i m e s f i g h t , f o r freedom i n many d e v e l o p i n g c o u n t r i e s i n A f r i c a 
and e l s e w h e r e . N i g e r i a was n o t an e x c e p t i o n . A f t e r a number of 
p o l i t i c a l and c o n s t i t u t i o n a l c o n f e r e n c e s a C o n s t i t u t i o n f o r 
N i g e r i a was drawn up i n 1954 9 . T h i s C o n s t i t u t i o n however d i d not 
s u f f i c i e n t l y , o r a t l e a s t r e a s o n a b l y , c o v e r t h e a s p i r a t i o n s o f 
t h e d i v e r s e and numerous e t h n i c , t r i b a l and g e o g r a p h i c a l groups 
c o n s t i t u t i n g N i g e r i a . I n p a r t i c u l a r t h e m i n o r i t y t r i b e s , o f 
w h i c h t h e r e were many, f e l t t h a t an added s e c u r i t y was r e q u i r e d . 
A f t e r f u r t h e r c o n f e r e n c e s and a R o y a l C o m m i s s i o n 1 0 on t h e 
m i n o r i t i e s ' problems t h e C o n s t i t u t i o n was amended i n 1959 and a 
C h a p t e r on Fundamental R i g h t s was a d d e d . 1 1 These f u n d a m e n t a l 
r i g h t s were i n c o r p o r a t e d as C h a p t e r I I I of t h e C o n s t i t u t i o n o f 
t h e F e d e r a t i o n of N i g e r i a . 1 2 Almost i d e n t i c a l p r o v i s i o n s were 
r e p e a t e d i n t h e R e p u b l i c a n C o n s t i t u t i o n - The C o n s t i t u t i o n o f t h e 
F e d e r a t i o n . 1 3 I n a l l t h e s e f o u r C o n s t i t u t i o n w h i c h were based on 
t h e W e s t m i n s t e r democracy t h e p r o v i s i o n s f o r f u n d a m e n t a l r i g h t s 
were almost i d e n t i c a l . 

The p r o v i s i o n s o f C h a p t e r I I I of t h e C o n s t i t u t i o n o f t h e 
F e d e r a t i o n c o n s i s t of t h e u s u a l and a c c e p t e d human r i g h t s such as 
d e p r i v a t i o n o f l i f e , p r o t e c t i o n a g a i n s t inhuman t r e a t m e n t , 
s l a v e r y and f o r c e d l a b o u r , d e p r i v a t i o n o f p e r s o n a l l i b e r t y , 
f reedom t o p r i v a t e and f a m i l y l i f e , f r e edom o f c o n s c i e n c e , 
freedom of e x p r e s s i o n , f r eedom o f p e a c e f u l a s s e m b l y and 
a s s o c i a t i o n , freedom of movement, freedom from d i s c r i m i n a t i o n , 
freedom t o have any i n f r i n g e m e n t of t h e f u n d a m e n t a l r i g h t s t o be 
d e t e r m i n e d by an i n d e p e n d e n t c o u r t o r o t h e r t r i b u n a l w i t h a 
g uarantee of f a i r h e a r i n g . The C o u r t s i n N i g e r i a have g i v e n wide 
i n t e r p r e t a t i o n t o t h e s e f u n d a m e n t a l r i g h t s as w e l l be shown 
l a t e r . 

A g l a n c e a t t h e p r o v i s i o n s of t h e N i g e r i a n C o n s t i t u t i o n w i l l show 
t h a t none of t h e modern and w i d e r concept of human r i g h t s , eg 
s o c i a l , p o l i t i c a l and economic r i g h t s , has been i n c o r p o r a t e d . I n 
f a c t t h e r e i s no c o u n t r y i n A f r i c a w h i c h has c o v e r e d more a s p e c t s 
of human r i g h t s t h a n N i g e r i a . I t i s not s u r p r i s i n g t h e r e f o r e 
t h a t N i g e r i a p l a y e d prominent r o l e s b o t h i n t h e f o r m a t i o n of t h e 
OAU i t s e l f and i n t h e a d o p t i o n of t h e A f r i c a n C h a r t e r f o r human 
and p e o p l e s ' r i g h t s . 

When N i g e r i a d e c i d e d t o have a n o t h e r l o o k a t i t s C o n s t i t u t i o n t h e 
C o n s t i t u t i o n makers r e s o l v e d t o do away w i t h t h e B r i t i s h 
W e s t m i n s t e r t y p e of democracy and t o adopt t h e A m e rican t y p e of 
p r e s i d e n t i a l s y s t e m . I t d i d more. I t a l s o d e c i d e d t o 
i n c o r p o r a t e i n t h e new C o n s t i t u t i o n a l o t of t h e p r o v i s i o n s of 
t h e A f r i c a n C h a r t e r of Human and P e o p l e s ' R i g h t s . So i n t h e 
C o n s t i t u t i o n o f t h e F e d e r a l R e p u b l i c o f N i g e r i a , 1 9 7 9 1 4 t h e 
p r o v i s i o n s o f Fundamental R i g h t s were i n c o r p o r a t e d , and i n 
a d d i t i o n , t h e p r o v i s i o n s o f t h e F undamental O b j e c t i v e s and 
D i r e c t i v e P r i n c i p l e s of S t a t e P o l i c y were a l s o i n c o r p o r a t e d . 
These O b j e c t i v e s and P r i n c i p l e s c o v e r most o f t h e o t h e r 
p r o v i s i o n s of t h e A f r i c a n C h a r t e r w h i c h have not been e n a c t e d as 
Fundamental R i g h t s . Thus N i g e r i a has shown s u f f i c i e n t and 
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d e t e r m i n e d i n t e n t i o n t o observe and a p p l y t h e p r o v i s i o n s of t h e 
A f r i c a n C h a r t e r . 

As w i t h t h e p r o v i s i o n s of a l l t r e a t i e s t h e r e i s no s a t i s f a c t o r y 
concept of enforcement e x c e p t t h r o u g h t h e a p p l i c a t i o n of d o m e s t i c 
law made f o r t h e i m p l e m e n t a t i o n of the t r e a t i e s . The Preamble 
and A r t i c l e 1 of the A f r i c a n C h a r t e r put an o b l i g a t i o n on t h e 
Member S t a t e s of t h e OAU t o r e c o g n i s e and e n f o r c e t h e p r o v i s i o n s 
and " s h a l l u n d e r t a k e o r adopt l e g i s l a t i v e o r o t h e r measures t o 
g i v e e f f e c t t o them." The problem i n im p l e m e n t i n g t h e p r o v i s i o n s 
of t h e A f r i c a n C h a r t e r i s not t h e weakness o r i n e f f e c t i v e n e s s of 
the C o u r t s o r o t h e r arms of government but i n t h e g e n e r a l problem 
of under-development w i t h i t s consequent economic backwardness, 
s o c i a l and p o l i t i c a l i n a d e q u a c i e s . I n a d d i t i o n t o t h e s e n a t u r a l 
phenomenon t h e l e a d e r s h i p i n many c o u n t r i e s c o n t r i b u t e d t o t h e 
slow pace of d e v e l o p i n g human r i g h t s . I n some of t h e s e c o u n t r i e s 
t h e i n t e r p r e t a t i o n g i v e n t o human o r o t h e r r i g h t s o f t h e 
i n d i v i d u a l was v e r y n e g a t i v e . The i r o n y i s t h a t i t i s n o t 
n e c e s s a r i l y t h e c o u n t r i e s w h i c h have m i l i t a r y d i c t a t o r s h i p w h i c h 
have t h e w o r s t government. Some m i l i t a r y d i c t a t o r s h i p s a r e v e r y 
much more d e m o c r a t i c t h a n some o f t h e " p o p u l a r l y " e l e c t e d 
P r e s i d e n t s w i t h a m a j o r i t y of 99% and a l s o t h e o n l y c a n d i d a t e . 
Some of them were "so p o p u l a r " as t o be "unanimously" e l e c t e d 
l i f e P r e s i d e n t s of t h e i r c o u n t r i e s . 1 5 

I n a c o u n t r y l i k e N i g e r i a , w h i c h has a m i l i t a r y d i c t a t o r s h i p , t h e 
r e s p e c t f o r t h e A f r i c a n C h a r t e r i s v e r y much r e a l . The F e d e r a l 
Government p r o j e c t s i t s e l f as a government w i t h human r i g h t s 
p o s t u r e and b e l i e v e s i n t h e r u l e of law. There a r e always cases 
e i t h e r on human r i g h t s o r o t h e r r i g h t s i n s t i t u t e d a g a i n s t t h e 
Government. The Government always c o m p l i e s w i t h C o u r t o r d e r s and 
no judge was e v e r removed o r m o l e s t e d f o r g i v i n g judgment a g a i n s t 
the Government. N i g e r i a i s p r o b a b l y one of the b e s t c o u n t r i e s i n 
w h i c h r e s p e c t f o r t h e R u l e o f Law, Fundamental R i g h t s and 
Independence of t h e J u d i c i a r y a r e r e a l and t h r i v i n g . I n 
c o n s i d e r i n g t h e independence of t h e J u d i c i a r y I s h a l l show by 
d e c i d e d cases what has been a c h i e v e d i n N i g e r i a . 

C i v i l , P o l i t i c a l and Other R i g h t s 

In a d d i t i o n t o the c o n v e n t i o n a l human r i g h t s t h e A f r i c a n C h a r t e r 
p r o t e c t s c i v i l , p o l i t i c a l , economic, s o c i a l and c u l t u r a l r i g h t s 
o f t h e i n d i v i d u a l o r o f t h e p e o p l e as members o f t h e i r own 
s o c i e t y . 1 6 These r i g h t s w h i c h a r e v e r y b r o a d and a t t i m e s v e r y 
e x p e n s i v e t o p r o v i d e cannot be u n i f o r m l y a p p l i e d by t h e S t a t e 
p a r t i e s t o the c o n v e n t i o n . I n o r d i n a r y c o n t e x t t h e c i v i l and 
p o l i t i c a l r i g h t s a r e broad enough t o c o v e r such r i g h t s as t h e 
r i g h t t o l i f e , freedom of speech, freedom of movement and a l l t h e 
o t h e r c o n v e n t i o n a l r i g h t s . I t i s however the r i g h t t o p r o p e r t y , 
t h e r i g h t t o p a r t i c i p a t e f r e e l y i n t h e government, t h e r i g h t t o 
p u b l i c s e r v i c e and so on t h a t a r e more d i f f i c u l t t o p r o v i d e by 
government. 

The b a s i c problem c o n f r o n t i n g A f r i c a n c o u n t r i e s i s t h a t of under
development. I n a d d i t i o n t o t h e s e r i o u s h a n d i c a p s caused by 
g e o g r a p h i c a l l o c a t i o n s many c o u n t r i e s s u f f e r from t h e m u l t i -
t r i b a l o r r a c i a l groups w h i c h c o n s t i t u t e t h e v a r i o u s A f r i c a n 
c o u n t r i e s . The c o l o n i a l m a s ters i n t h e i r g reed f o r power n e v e r 
c o n s i d e r e d t h e w i s h o r w e l f a r e of the c i t i z e n s b e f o r e c a r v i n g out 
v a r i o u s p o r t i o n s of the c o n t i n e n t as t h e i r ' e s t a t e ' . To add t o 
the d e s t a b i l i s a t i o n of t h e p e o p l e each of t h e c o l o n i a l powers 

116 



brought w i t h them t h e i r language, c u l t u r e and t h e i r own 
understanding and respect f o r the A f r i c a n people. In many cases 
the A f r i c a n was t r e a t e d as a sub-human and b a r b a r i c . The 
education meted out t o the people was t h a t s u f f i c i e n t to serve 
the requirement of the c o l o n i a l government. I t i s not s u r p r i s i n g 
t h a t the C h a r t e r emphasised the importance of e d u c a t i o n , 
information and respect f o r the A f r i c a n c u l t u r e . 

The most s e r i o u s p r i c e being p a i d f o r being under-developed i s 
the l a c k of economic and p o l i t i c a l s t a b i l i t y . Many A f r i c a n 
c o u n t r i e s s u f f e r from s e r i o u s l a c k of m a t e r i a l resources 
i n s u f f i c i e n t f o r the too numerous needs of competing groups, eg 
e t h n i c and p o l i t i c a l groupings, which u s u a l l y l e a d t o 
i n s t a b i l i t y . The d e s t a b i l i s a t i o n e f f e c t of the l a c k of p o l i t i c a l 
and economic base u s u a l l y r e s u l t s i n coups and counter-coups, 
p o l i t i c a l a s s a s s i n a t i o n and, at times, attempted secessions. To 
t h i s extent the State p a r t i e s t o the A f r i c a n Charter are almost 
a l l at par i n t h e i r i n a b i l i t y t o provide economic and p o l i t i c a l 
s t a b i l i t y . As long as A f r i c a n c o u n t r i e s continue to s u f f e r from 
poverty, l a c k of h e a l t h care, ignorance and l a c k of i n f o r m a t i o n 
or e d u c a t i o n , so long w i l l the enforcement of human r i g h t s 
continue to elude the m a j o r i t y of the people. In c o u n t r i e s 
where l e g a l a i d i s l i m i t e d to c a p i t a l offences or i s non-existent 
at a l l , nobody can boast of equal o p p o r t u n i t y or equal p r o t e c t i o n 
of the law. One must t h e r e f o r e accept the r e a l i t y t h a t A f r i c a n 
S t a t e s can o n l y implement the A f r i c a n C h a r t e r g r a d u a l l y at 
d i f f e r e n t speeds. This does not mean th a t such b a s i c r i g h t s as 
the r i g h t t o l i f e , property or freedom of speech or f a i r hearing 
i n the Courts can be denied. 

The A f r i c a n Charter has introduced new concepts of r i g h t s . I 
need only r e f e r to two of them here. F i r s t l y , the f a m i l y has 
been made the b a s i c u n i t of s o c i e t y and i t has been provided t h a t 
the S t a t e s h a l l a s s i s t the f a m i l y . T h i s i s a t r u l y A f r i c a n 
concept. The f a m i l y i n A f r i c a and what i t connotes and 
encompasses can only be f u l l y understood by people who belong t o 
or l i v e i n c l o s e contact w i t h the system. Some members of the 
f a m i l y may not be known t o each other and cannot by any s t r e t c h 
of imagination a l l be known by any one i n d i v i d u a l . But you have 
a f f i n i t y , t r a d i t i o n a l and c u l t u r a l t i e s . You have a duty t o 
belong t o the f a m i l y and serve the f a m i l y . The enforcement of 
t h i s duty i s not done by the Courts but by the v a r i o u s e l d e r s i n 
the f a m i l y . The q u a l i t y of the r e c o g n i t i o n of the f a m i l y as the 
b a s i c u n i t of s o c i e t y i s t h a t of l a y i n g s o l i d foundation f o r 
u n i t y , d i s c i p l i n e and morals. This i s probably one aspect of the 
A f r i c a n Charter which the m a j o r i t y of State p a r t i e s w i l l be very 
w i l l i n g t o support. 
Secondly, the c u l t u r a l r i g h t s which the C h a r t e r v e r y much 
emphasises, have the cementing e f f e c t of u n i t i n g A f r i c a n peoples. 
I t may be r e c a l l e d t h a t the p o l i t i c a l boundaries of many A f r i c a n 
c o u n t r i e s put t r i b e s and even f a m i l i e s i n t o d i f f e r e n t c o u n t r i e s . 
There i s however the i n f l u e n c e of c u l t u r e which can be used t o 
u n i t e c i t i z e n s of d i f f e r e n t S t a t e s . I f t h i s i s achieved, and I 
b e l i e v e i t can be, then the hope of a l l A f r i c a n leaders of the 
u n i t y of the continent can be assured. 
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D u t i e s of I n d i v i d u a l i n t h e A f r i c a n C h a r t e r 

The c o n c e p t o f p u b l i c r i g h t s b r i n g s t o t h e f o r e f r o n t t h e 
n e c e s s i t y o f g e t t i n g t h e s o c i e t y c l o s e l y k n i t t e d i n o r d e r t o 
i d e n t i f y and p r o t e c t t h e r i g h t s w h i c h b e l o n g t o a f a m i l y , a group 
o r a t r i b e o r even a n a t i o n . The r i g h t s b e l o n g i n g t o t h e p e o p l e 
under t h e A f r i c a n C h a r t e r a r e i n many r e s p e c t s a l s o r i g h t s 
b e l o n g i n g t o t h e i n d i v i d u a l s . They a r e however of such g e n e r a l 
n a t u r e t h a t 'the p e o p l e ' as a u n i t have t h e c o n t r o l o f s u c h 
r i g h t s . The A f r i c a n C h a r t e r i s t h e r e f o r e t r y i n g t o e n s h r i n e a l l 
t h o s e r i g h t s w h i c h t h e p e o p l e have by t h e i r v e r y e x i s t e n c e as 
human b e i n g s . They i n c l u d e some p o l i t i c a l r i g h t s such as r i g h t 
t o s e l f - d e t e r m i n a t i o n , r i g h t t o e x i s t e n c e and t o p r o p e r t y . The 
essence of p e o p l e s ' r i g h t s connotes more th a n t h e a u t h o r i t y o r 
v a l i d i t y o f u s i n g t h e r i g h t s but a l s o t h e d u t y t o use such r i g h t s 
p r u d e n t l y and w i t h t h e e x p r e s s d e t e r m i n a t i o n t o p r e s e r v e t h e 
r i g h t s f o r t h e use of f u t u r e g e n e r a t i o n s where such i s d e s i r a b l e . 

I f t h e p e o p l e s have such r i g h t s as a group and have such r i g h t s 
as i n d i v i d u a l s o r as c i t i z e n s , t h e A f r i c a n l e a d e r s v e r y p r u d e n t l y 
and w i s e l y brought i n t o f o c u s t h e c o r r e s p o n d i n g r e s p o n s i b i l i t y of 
d u t i e s t o t h e s o c i e t y o r t h e S t a t e . These d u t i e s as s t a t e d i n 
P a r t 1, Chap t e r I i A r t i c l e s 27-29, have always been a c c e p t e d by 
a l l w e l l t h i n k i n g p e o p l e as t h e r e s p o n s i b i l i t y of an i n d i v i d u a l . 
The entrenchment of such d u t i e s i s t h e r e f o r e w i t h i n t h e A f r i c a n 
t r a d i t i o n and c u l t u r e of t h e A f r i c a n s o c i e t y . 

I t i s i m p o r t a n t t o mention here how f a r the S t a t e p a r t i e s t o t h e 
A f r i c a n C h a r t e r have implemented t h e p r o v i s i o n s . A g a i n we use 
N i g e r i a as an example. No doubt N i g e r i a i s not t h e o n l y c o u n t r y 
w h i c h r e s p e c t s t h e A f r i c a n C h a r t e r but I b e l i e v e i t i s one o f t h e 
c o u n t r i e s w h i c h has f a i t h f u l l y t r i e d t o comply w i t h t h e 
p r o v i s i o n s of the C h a r t e r . T h i s has been done by i n c o r p o r a t i n g 
most of t h e s e p r o v i s i o n s , as e a r l i e r s t a t e d , i n t h e C o n s t i t u t i o n 
e i t h e r as Fundamental R i g h t s o r as Fundamental O b j e c t i v e s and 
D i r e c t i v e P r i n c i p l e s . What i s i m p o r t a n t i s n o t t h e mere 
entrenchment o f the v a r i o u s r i g h t s but t h e p r a c t i c a l a p p l i c a t i o n 
of t h e p r o v i s i o n s when t h e need a r i s e s . 

The Commission i n t h e A f r i c a n C h a r t e r 

As can be seen, t h e r e i s no p r o v i s i o n i n the A f r i c a n C h a r t e r f o r 
C o u r t s w i t h powers t o d e c i d e on c o m p l i a n c e o r b r e a c h o f any 
p r o v i s i o n of t h e A f r i c a n C h a r t e r . There a r e however i n A r t i c l e s 
1 and 26 p r o v i s i o n s d i r e c t i n g t h e S t a t e s t o see t h a t t h e 
p r o v i s i o n s of the C h a r t e r a r e i n c o r p o r a t e d i n t h e d o m e s t i c law 
and t h a t C o u r t s a r e gu a r a n t e e d t h e i r independence t o d e c i d e on 
a l l t h e s e m a t t e r s . As a l r e a d y s t a t e d , t h e A f r i c a n Heads of S t a t e 
c o n s i d e r e d t h e r e l e v a n c e and importance of t h e A f r i c a n t r a d i t i o n 
and c u l t u r e i n r e s o l v i n g human r i g h t s m a t t e r s . I n a t y p i c a l 
A f r i c a n s e t t i n g t h e need f o r s e t t l i n g d i s p u t e s o r o t h e r 
d i s a g r e e m e n t s by a r b i t r a t i o n and r e c o n c i l i a t i o n has v e r y h i g h 
premium. I t i s o n l y i n r a r e c ases t h a t d i s p u t e s go t o o r d i n a r y 
c o u r t s as l e a d e r s of f a m i l i e s o r groups o r c o u n t r i e s can a m i c a b l y 
s e t t l e them. These may be t h e reasons why t h e A f r i c a n C h a r t e r 
has made no p r o v i s i o n s f o r C o u r t s b ut o n l y f o r an A f r i c a n 
Commission on Human and P e o p l e s ' R i g h t s . T h i s Commission of 
e l e v e n members has the mandate t o c o l l e c t documents, u n d e r t a k e 
s t u d i e s and r e s e a r c h e s on A f r i c a n problems i n t h e f i e l d o f human 
and p e o p l e s ' r i g h t s . I n a d d i t i o n t o i t s power t o i n t e r p r e t t h e 
A f r i c a n C h a r t e r i t has power t o c o n s i d e r and submit t o t h e Heads 
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of S t a t e and Governments i t s o p i n i o n on any m a t t e r c o n s i d e r e d by 
i t e i t h e r a t t h e i n s t a n c e o f a S t a t e p a r t y o r o t h e r s o u r c e s . 

A t t h e moment n o t much has been p r a c t i c a l l y a c h i e v e d by t h e 
Commission. There i s more p r o t e c t i o n g i v e n t o t h e i n d i v i d u a l 
t h r o u g h o r d i n a r y c o u r t p r o c e s s i n d i f f e r e n t c o u n t r i e s . I t may be 
t h a t more t i m e i s r e q u i r e s b e f o r e f u l l a s s e s s m e n t on t h e 
Commission can be g i v e n . The modern t r e n d however i s t h a t t h e 
i d e a of h a v i n g C o u r t s of Human and P e o p l e s ' R i g h t s as e s t a b l i s h e d 
by t h e European and I n t e r - A m e r i c a n C o n v e n t i o n s , a r e more l i k e l y 
t o h e l p as measure t o s a f e g u a r d t h e r i g h t s . 

Independence of t h e J u d i c i a r y 

I t i s d i f f i c u l t t o w r i t e on t h e independence o f t h e J u d i c i a r y i n 
a l l t h e A f r i c a n c o u n t r i e s . I t i s I b e l i e v e r e a s o n a b l e t o make a 
c a s e s t u d y on t h e N i g e r i a n J u d i c i a r y . I n h i s P a p e r a t t h e 
J u d i c i a l C o l l o q u i u m i n H a r a r e (19-22 A p r i l 1989) t h e H onourable 
Mr J u s t i c e E Dumbutshena, f o r m e r C h i e f J u s t i c e o f Zimbabwe, has 
g i v e n v e r y c l e a r and h i g h l y commendable examples of c a s e s i n h i s 
c o u n t r y i n w h i c h t h e C o u r t s have c o u r a g e o u s l y and f a i t h f u l l y 
t r i e d t o implement t h e p r o v i s i o n s o f human r i g h t s . I t may be 
t h a t a few c a s e s showing t h e N i g e r i a n approach may show how f a r 
t h e N i g e r i a n C o u r t s have e n j o y e d independence. I w i s h however t o 
put on r e c o r d t h a t t h r o u g h o u t my s t a y i n t h e Supreme C o u r t of 
N i g e r i a and i n t h e C o u r t of A p p e a l t h e r e was no o c c a s i o n when any 
member of t h e E x e c u t i v e ( M i l i t a r y o r C i v i l i a n ) o r o f t h e 
L e g i s l a t u r e e v e r c o n t a c t e d me o r members of my C o u r t f o r any 
s p e c i a l c o n s i d e r a t i o n i n any p e n d i n g case b e f o r e t h e C o u r t s . 

The l o c u s c l a s s i c u s i n N i g e r i a i s t h e case of E 0 Lakanmi & an v 
The A G W e s t e r n S t a t e & o r s (1974) 4 EC SLR 713. T h i s c a s e 
c h a l l e n g e d t h e powers of t h e M i l i t a r y Government and d e c l a r e d 
t h a t t h e M i l i t a r y c o u l d n o t l e g i s l a t e c o n t r a r y t o t h e p r o v i s i o n s 
of t h e C o n s t i t u t i o n . I t was a b o l d d e c i s i o n w h i c h a l m o s t d e c i d e d 
t h e M i l i t a r y Government t o be u n c o n s t i t u t i o n a l . The M i l i t a r y 
Government d i d not s e r i o u s l y p a n i c . I t c e r t a i n l y d i d not a c t i n 
a way s u g g e s t i n g p a n i c . A new Decree was e n a c t e d w h i c h gave 
supremacy t o t h e M i l i t a r y Government o v e r t h e C o n s t i t u t i o n . 
About t h a t t i m e t h e C h i e f J u s t i c e who p r e s i d e d i n t h e case was 
about t o r e t i r e by v i r t u e of t h e r e t i r i n g age p r o v i d e d i n t h e 
C o n s t i t u t i o n . The Head of S t a t e however e x t e n d e d h i s term by a 
s p e c i a l Decree. 

There was t h e c a s e o f S e i d u Garba v F e d e r a l C i v i l S e r v i c e 
Commission (1988) 1 NWLR ( P t . 71) 449. T h i s was a case i n w h i c h 
a c i v i l s e r v a n t who went t o c o u r t i n d e f e n c e of h i s r i g h t was 
d i s m i s s e d by t h e Government. I n t h e judgment on a p p e a l t o t h e 
Supreme C o u r t , t h e C o u r t h e l d as f o l l o w s : -

"What r e m a i n s now i s an e x a m i n a t i o n o f t h e a c t o f t h e 
Respondents i n d i s m i s s i n g t h e A p p e l l a n t from o f f i c e d u r i n g 
t h e pendency o f t h e a c t i o n . Such a c t i o n , I t h i n k i s 
contemptuous of t h e J u d i c i a r y , w h i c h has been s e i z e d w i t h 
d e t e r m i n a t i o n o f c i v i l r i g h t under t h e C o n s t i t u t i o n and 
w h i c h has been l e f t u n s c a t h e d by a l l m i l i t a r y coups. F o r 
t h e j u d i c i a r y , a p o w e r f u l arm o f government t o o p e r a t e under 
t h e r u l e o f l a w , f u l l c o n f i d e n c e , and t h i s must be 
u n a d u l t e r a t e d , must e x i s t i n t h a t i n s t i t u t i o n . " 

A f t e r f u r t h e r d e m o n s t r a t i o n o f i t s independence t h e A p p e l l a n t was 
r e s t o r e d t o h i s o f f i c e . 
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F i n a l l y l e t me deal with the famous case of Governor of Lagos 
State and ors v Ojukwu (1986) 1 NWLR (Part 18) 621. In t h i s 
case, a case between the parties was going on i n the High Court. 
Lagos State Government, without any Court order, went f o r c e f u l l y 
and took over the property i n dispute. As part of the judgment 
on an appeal to the Supreme Court, i t was held that: 

"To use force to e f f e c t an act and while under the marshall 
of that force seek the Court's equity, i s an attempt to 
infuse t i m i d i t y into Court and operate a sabotage of the 
cherished rule of law. It must never be." 

These examples show i n a n u t s h e l l the stand of the Nigerian 
Supreme Court i n defence of human rights and the independence of 
the Judiciary. 

1. Conferences held at Bangalore i n India i n February, 1988, 
the Harare Conference i n Zimbabwe i n A p r i l , 1989 and the 
Banjul Conference i n The Gambia i n November, 1990. 

2. The Second World War 1939-1945 was on. S i r Winston C h u r c h i l l 
was the war time Prime Minister of the United Kingdom and 
Mr F D Roosevelt was the President of the United States of 
America at that period. 

3. See e.g. A r t i c l e 63 of the European Convention on Human 
Rights of 1950. Also A r t i c l e 73 of the United Nations 
Charter. 

4. See paper for United Nations on Problems concerning the 
setting up of Regional Commissions on Human Rights, with 
sp e c i a l Reference to A f r i c a - Cairo 2nd to 15th September 
1969 by Karel Vasak. 

5. See A r t i c l e 63(3) of the Charter. 

6. See Statements and Reservations at the end of the Charter of 
22 November 1969. Also c a l l e d the Pact of San Jose, Costa 
Rica. 

7. Eq. by Prof. Osita C. Eze i n Human Rights i n A f r i c a and 
other writings. 

8. The African Charter on Human and Peoples' Rights. A paper by 
Prof. O. Umozurike delivered at the J u d i c i a l Colloquium i n 
Banjul, The Gambia, 7-9 November, 1990. 

9. The Nigeria Constitution Order i n Council 1954 (S.I. 1954 
No. 1146) 

10. Minorities Commission, popularly c a l l e d Willink's Commission 
(1958 Cmd 505). 
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11. See L.N. 228 of 1959. The Nigeria (Constitution) (Amendment 
No. 3) Order i n Council, 1959 which came into operation on 
24 October 1959. 

12. See the Nigeria Constitution Orderr In Council 1960 (S.I. 
1960 No. 1652). 

13. See The Constitution of the Federation (Act No. 20 of 1963). 

14. See The Constitution of the Federal Republic of Nigeria 
(Enactment) Decree, 1978 (No. 25 of 1978). A l l these 
provisions of Fundamental Rights and Fundamental Objectives 
and Directive P r i n c i p l e s have also been incorporated i n 
Chapters II and IV of the Constitution of the Federal 
Republic of Nigeria, 1989 which i s to come into force on 1 
October 1992. 

15. See the Nigerian Newspapers such as Guardian (page 7) the 
New Nigerian (page 16) and the Daily Times (page 5) a l l of 1 
October 1991, a l l i n respect of Kenya's one party system and 
president f o r l i f e . 

See Afr i c a n Charter, A r t i c l e s 13-24. 

16. See A r t i c l e s 16 to 22 of the Afri c a n Charter. 
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