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This i s the f o u r t h i n the s e r i e s of J u d i c i a l C o l l o q u i a which are 
b e i n g o r g a n i s e d by the members of the j u d i c i a r y throughout the 
Commonwealth under t h e s p o n s o r s h i p o f I n t e r - r i g h t s w i t h t h e 
a s s i s t a n c e of the Legal D i v i s i o n of the Commonwealth S e c r e t a r i a t . 
The f i r s t was convened by me i n Bangalore, I n d i a where predomi­
n a n t l y South Asian and South East Asian Judges of Superior Courts 
met i n order t o d i s c u s s the t o p i c "Domestic A p p l i c a t i o n of I n t e r ­
n a t i o n a l Human Rights Norms". A number of p r i n c i p l e s were adopted 
at the Bangalore Colloquium concerning the r o l e of the j u d i c i a r y 
i n a dvancing human r i g h t s by r e f e r e n c e t o i n t e r n a t i o n a l human 
r i g h t s norms. These p r i n c i p l e s have come t o be known as th e 
Bangalore p r i n c i p l e s and they have i n s p i r e d a good number of 
judges i n the Commonwealth to develop human r i g h t s jurisprudence 
i n c o n f o r m i t y w i t h the I n t e r n a t i o n a l Human Ri g h t s Norms. When 
the Bangalore p r i n c i p l e s were formulated, the p a r t i c i p a n t s i n ­
c l u d e d h i g h j u d i c i a l o f f i c e r s not o n l y from the Commonwealth 
co u n t r i e s of South A s i a and South East A s i a but a l s o from A u s t r a ­
l i a , P a k i s t a n , U n i t e d Kingdom and the U n i t e d S t a t e s of America. 
The meeting was not an e x c l u s i v e l y Commonwealth a f f a i r as th e r e 
were Judges from P a k i s t a n and U n i t e d S t a t e s of America who par­
t i c i p a t e d i n the colloquium. 

Thereafter a second j u d i c i a l colloquium was held i n Harare where 
Chief J u s t i c e s and Judges from Commonwealth A f r i c a p a r t i c i p a t e d . 
I a l s o had the p r i v i l e g e of p a r t i c i p a t i n g i n the c o l l o q u i u m and 
a t the end of the d e l i b e r a t i o n s , we came out w i t h t h e Harare 
D e c l a r a t i o n of Human Rights . I understand t h a t t h e r e a f t e r a t h i r d 
j u d i c i a l c o l l o q u i u m was h e l d i n B a n j u l some time i n 1990 and 
though I d i d not have the p r i v i l e g e of p a r t i c i p a t i n g i n t h a t 
colloquium, the proceedings of th a t colloquium when p r i n t e d were 
sent t o me by the Legal D i v i s i o n of the Commonwealth S e c r e t a r i a t . 
I am gla d t h a t t h i s wonderful work of f a m i l i a r i s i n g the judges of 
the S u p e r i o r Courts w i t h the norms of the i n t e r n a t i o n a l human 
r i g h t s law so t h a t they can endeavour, so f a r as p o s s i b l e , t o 
b r i n g t h e i r d e c i s i o n s i n t o c o n f o r m i t y w i t h such norms, which 
began i n Bangalore, i s now b e i n g s y s t e m a t i c a l l y c a r r i e d forward 
to d i f f e r e n t p a r t s of the Commonwealth. The Judges i n the Common­
wealth c o u n t r i e s are a l l u n i t e d by the bond of common law. The 
Judges a d m i n i s t e r i n g the common law have a considerable margin of 
choice i n the d e c i s i o n s which they have t o make and t h a t e x p l a i n s 
how the common law has developed and grown over the y e a r s by 
responding t o the changing needs and requirements of the S o c i e t y . 
We have a l l i n h e r i t e d the common law t r a d i t i o n and we are t r y i n g 
t o b u i l d our own n a t i o n a l jurisprudence on the s o l i d foundations 
of the common law t r a d i t i o n . We have taken common law as the base 
and w i t h the emerging n a t i o n a l c o n s c i o u s n e s s and the growing 
r e a l i s a t i o n t h a t law i s not a t h e o r e t i c a l a b s t r a c t i o n but a 
dynamic instrument i n the hands of the S o c i e t y t o meet the needs 
and s a t i s f y the wants and d e s i r e s of the people, i t has become 
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necessary t o adapt the common law and each of the c o u n t r i e s t o 
which we b e l o n g i s t r y i n g i n i t s own way t o g r a p p l e w i t h the 
problem of a d a p t a t i o n . In f a c t the problem of a d a p t a t i o n i s a 
gener a l problem a p p l i c a b l e i n case of a l l normative systems and 
the necessary a d a p t a t i o n i s c a r r i e d out not o n l y by l e g i s l a t i v e 
i n t e r v e n t i o n which i s sometimes slow and t a r d y but a l s o through 
the j u d i c i a l process. The j u d i c i a r y has an important r o l e t o p l a y 
i n adapting the common law so as to b r i n g i t i n harmony w i t h the 
I n t e r n a t i o n a l Rights Norms. 
The same r e s p o n s i b i l i t y r e s t s on the judges w h i l e i n t e r p r e t i n g 
t h e i r n a t i o n a l c o n s t i t u t i o n which embodies, i n most of the coun­
t r i e s , b a s i c human r i g h t s . You w i l l f o r g i v e me i f I d w e l l a 
l i t t l e on t h e s i g n i f i c a n c e of human r i g h t s i n so f a r as t h e 
J u d i c i a l f u n c t i o n i s concerned. The b a s i c theme i n the discourse 
of human r i g h t s t o which we i n the j u d i c i a r y must address our­
s e l v e s i s how we can convert the r h e t o r i c of human r i g h t s i n t o 
r e a l i t y . The r h e t o r i c of human r i g h t s draws on the moral r e ­
sources of our b e l i e f i n the s i g n i f i c a n c e of an un d e r l y i n g common 
humanity and p o i n t s i n the d i r e c t i o n of a type of s o c i e t y which 
ensures t h a t the b a s i c human needs and reasonable a s p i r a t i o n s of 
a l l i t s members are e f f e c t i v e l y r e a l i s e d i n , and p r o t e c t e d by 
law. Human r i g h t s discourse can the r e f o r e serve both as a potent 
source f o r r a d i c a l c r i t i q u e s of a c t u a l s o c i a l arrangements and 
al s o as a powerful b a s i s f o r working out and present i n g a l t e r n a ­
t i v e i n s t i t u t i o n a l p r a c t i c e s . The language of human r i g h t s c a r ­
r i e s great r h e t o r i c a l f o r c e of unc e r t a i n p r a c t i c a l s i g n i f i c a n c e . 
At the l e v e l of r h e t o r i c , human r i g h t s have an image which i s 
both morally compelling and a t t r a c t i v e l y uncompromising. But what 
i s n e c e s s a r y i s t h a t t he h i g h l y g e n e r a l s t a t e m e n t s of human 
r i g h t s which i d e a l l y use the language of u n i v e r s a l i t y , i n a l i e n ­
a b i l i t y and i n d e f e a s i b i l i t y s h o u l d be t r a n s f e r r e d i n t o more 
p a r t i c u l a r f o r m u l a t i o n s , i f the r h e t o r i c of human r i g h t s i s t o 
have major impact on the r e s o l u t i o n of s o c i a l and economic prob­
lems. The meaning and scope of each r i g h t has t o be c l a r i f i e d , 
the content and l o c a t i o n of any c o - r e l a t i v e d u t i e s t o which i t 
gives r i s e must be s p e l t out and the p e r m i s s i b l e range of excep­
t i o n s and l i m i t a t i o n s s p e c i f i e d . Whether t h i s work i s done by the 
framers of the C o n s t i t u t i o n or by the ord i n a r y law making proce­
dures o r by the a c t i v i t i e s of the j u d i c i a l organs, i t may be 
regarded as p a r t i c u l a r i s a t i o n or p o s i t i v i z a t i o n of human r i g h t s 
through law. The most obvious forms i n which t h i s i s u s u a l l y done 
i s through s p e c i f i c c o n s t i t u t i o n a l p r o v i s i o n s which in c o r p o r a t e a 
statement or b i l l of r i g h t s which are given the status of funda­
mental law. These r i g h t s are then regarded as s u p e r i o r t o o r d i ­
nary l e g i s l a t i o n and are used t o render i n v a l i d any l e g i s l a t i v e 
a c t i o n or a d m i n i s t r a t i v e or other governmental d e c i s i o n s which 
are held to run counter t o the enumerated r i g h t s . I n s t i t u t i o n a l l y 
t h i s i n v a l i d a t i o n i s n o r m a l l y a c h i e v e d through the medium of 
c o u r t s whose t a s k i t i s t o r u l e on t h e c o n s t i t u t i o n a l i t y o f 
o r d i n a r y l e g i s l a t i o n as a l s o e x e c u t i v e a c t i o n and t o determine 
whether the fundamental r i g h t s of the c i t i z e n have been i n f r i n g e d 
i n p a r t i c u l a r c a s e s . T h i s model which had i t s o r i g i n i n t h e 
U n i t e d S t a t e s has been adopted w i t h v a r i a t i o n s i n most of the 
countri e s which a t t a i n e d independence a f t e r the U n i v e r s a l Decla­
r a t i o n of Human R i g h t s was adopted on 10th December 1948 and 
r e c e n t l y i t has been i n c o r p o r a t e d a l s o as p a r t of the Canadian 
C o n s t i t u t i o n . This mechanism gi v e s major power i n p o s i t i v i z i n g 
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human r i g h t s t o c o u r t s , s i n c e the type of d e c i s i o n t o be made i n 
app l y i n g h i g h l y general statements of r i g h t s t o s p e c i f i c circum­
s t a n c e s r e s u l t s i n e f f e c t and substance, i n c r e a t i n g d e t a i l e d 
formulations which are a p p l i c a b l e i n the p a r t i c u l a r circumstances 
of each case. This mechanism has the advantage t h a t t h e r e i s an 
i n s t i t u t i o n a l avenue f o r c h a l l e n g i n g v i o l a t i o n s of human r i g h t s 
by Governments though i t i s open to the charge t h a t i t i s undemo­
c r a t i c . I t i s perhaps f o r reasons of democracy and a c c o u n t a b i l i t y 
t h a t the p r o t e c t i o n of human r i g h t s i s l e f t t o e l e c t e d l e g i s l a ­
t i v e bodies l i k e P a r l i a m e n t i n the U n i t e d Kingdom where c o u r t s 
are i n e f f e c t l i m i t e d t o the determination of whether the execu­
t i v e organs of Government have a c t e d w i t h i n the law. However, 
t h i s a p p a r e n t l y more d e m o c r a t i c p r o c e s s l e a v e s human r i g h t s 
v u l n e r a b l e t o the d e c i s i o n s of bo d i e s which have much more on 
t h e i r c o l l e c t i v e minds than the p r o t e c t i o n of human r i g h t s and 
are s u b j e c t t o m a j o r i t a r i a n p o p u l i s t p r e s s u r e s and reasons of 
s t a t e which so o f t e n l e a d t o human r i g h t s v i o l a t i o n s . I t i s , 
t h e r e f o r e , b e l i e v e d i n many j u r i s d i c t i o n s such as the U n i t e d 
States, Canada and most of the co u n t r i e s which have f o l l o w e d the 
American model, t h a t the s p e c i a l f u n c t i o n o f human r i g h t s i n 
p l a c i n g l i m i t s on State a c t i o n cannot be l e f t s a f e l y i n the hands 
of the l e g i s l a t u r e s or the o r d i n a r y processes of law. I t i s the 
f i r m c o n v i c t i o n of the people of these c o u n t r i e s t h a t the bes t 
mechanism f o r p o s i t i v i z i n g human r i g h t s and r e a l i s i n g human 
r i g h t s through law i s through the enactment of b a s i c or fundamen­
t a l r i g h t s i n the C o n s t i t u t i o n and e n t r u s t i n g c o n s t i t u t i o n a l 
c o u r t s w i t h the power and duty t o i n t e r p r e t and e n f o r c e t h e s e 
human r i g h t s . I t i s t o my mind not an e f f e c t i v e answer t o the 
acceptance of t h i s mechanism t h a t i t i s a n t i - m a j o r i t a r i a n , be­
cause i t i s p r e c i s e l y i n o r d e r t o p r o t e c t t h e i n d i v i d u a l o r 
m i n o r i t y group a g a i n s t m a j o r i t a r i a n e x c e s s , t h a t fundamental 
r i g h t s have been found necessary t o be provided i n the C o n s t i t u ­
t i o n and moreover, w h i l e i t i s t r u e the judges who are c a l l e d 
upon t o i n t e r p r e t the scope and a p p l i c a b i l i t y of the fundamental 
r i g h t s are not e l e c t e d by the people, they are s t i l l accountable 
t o t h e p e o p l e , f o r t h e i r c o n s t i t u e n c y i s not a g e o g r a p h i c a l 
s e c t o r of the country or a s e c t i o n of the people but the e n t i r e 
people themselves and they are expected to be j u d i c i a l statesmen 
- v i s i o n a r y a r c h i t e c t s i n tune w i t h the c o n s t i t u t i o n a l values and 
not j u s t masons p i l i n g up one b r i c k upon another i n sh a p i n g a 
j u d i c i a l d e c i s i o n . 

I t i s necessary t o p o i n t out t h a t there are c e r t a i n human r i g h t s 
which operate as a r e s t r a i n t on the power of the St a t e and such 
r e s t r a i n t i s necessary because of the p o s s i b i l i t y of abuse and 
misuse of power by the State which i s inherent i n the l e g i t i m a t e 
possession of the monopoly of fo r c e w i t h i n a s o c i e t y and e q u a l l y 
t h e r e are c e r t a i n other human r i g h t s which r e q u i r e a f f i r m a t i v e 
a c t i o n t o be taken by the State, p a r t i c u l a r l y i n cases where the 
r e a l i s a t i o n of a given human r i g h t r e q u i r e s t o be f a c i l i t a t e d by 
State a c t i o n . I t would not t h e r e f o r e be i n c o r r e c t t o observe t h a t 
the State i s the necessary f r i e n d as w e l l as the re c u r r e n t enemy 
of human r i g h t s . I t would be no exaggeration t o s t a t e t h a t human 
r i g h t s would remain s a f e i n a s o c i e t y governed by a w r i t t e n 
C o n s t i t u t i o n so long as i t s judges are strong and independent, do 
not cave i n t o pressures or i n f l u e n c e s of cen t r e s of power and 
are committed t o the cause of human r i g h t s . The j u d i c i a r y has t o 
be ever a l e r t t o r e p e l a l l a t t a c k s , gross o r s u b t l e , a g a i n s t 
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human r i g h t s and they have t o guard against the danger of a l l o w ­
i n g themselves t o be persuaded t o attenuate or c o n s t r i c t human 
r i g h t s out of mi s c o n c e i v e d concern f o r S t a t e i n t e r e s t o r con­
cealed p o l i t i c a l preference or sometimes ambition or weakness or 
blandishments or f e a r of e x e c u t i v e r e a c t i o n . J u d i c i a l somnambu­
l a n c e , i n d i f f e r e n c e or t i m i d i t y can be the source of g r e a t e r 
t h r e a t t o human r i g h t s enforcement than the a g g r e s s i o n of the 
v i o l a t o r s , f o r the greatest bulwark against State a u t h o r i t a r i a n ­
ism or a r b i t r a r i n e s s would then be gone. 
I t would be u s e f u l at t h i s stage t o co n s i d e r the nature of the 
j u d i c i a l f u n c t i o n because without a proper understanding of i t , 
i t w i l l not be p o s s i b l e to appreciate the c r e a t i v e r o l e t h a t the 
j u d i c i a r y can p l a y i n e v o l v i n g human r i g h t s jurisprudence e i t h e r 
through adaptation of common law or through i n t e r p r e t a t i o n of the 
B i l l of Rights i n the n a t i o n a l C o n s t i t u t i o n . 
A r i s t o t l e b e l i e v e d t h a t the Government should be of laws and not 
of men, because he s a i d "law i s reason f r e e from d e s i r e and 
p a s s i o n p e r v e r t s r u l e r s even though they be the be s t of men." 
P l a t o on the o t h e r hand b e l i e v e d i n the p h i l o s o p h e r k i n g who 
would do j u s t i c e t o every one ac c o r d i n g t o h i s need. Almost a l l 
c o u n t r i e s have adopted the A r i s t o t e l i a n i d e a l of Government of 
laws and not of men but i t i s obvious t h a t the g e n e r a l i t i e s of 
law f a l t e r before the s p e c i f i c s of l i f e and moreover laws cannot 
operate a u t o m a t i c a l l y ; they are not s e l f - s p e a k i n g , s e l f - a p p l y i n g 
and s e l f - e x e c u t i n g . Thus, though our i d e a l i s Government of laws 
and not of men, we cannot e l i m i n a t e men from law. Law has t o be 
i n t e r p r e t e d i n view of the i m p e r f e c t i o n s of the human language 
and the inherent i m p o s s i b i l i t y of encompassing the complex r e a l i ­
t y w i t h i n the neat and l o g i c a l framework of law and law has t o be 
a p p l i e d t o the endless d i v e r s i t y of human s i t u a t i o n s . This t a s k 
i s a ssigned t o the judge under our system of j u r i s p r u d e n c e . The 
r e s u l t i s t h a t though we b a n i s h the p h i l o s o p h e r K i n g from our 
democratic realm, we b r i n g him back i n the form of a Judge. I t i s 
f o r the Judge t o d i s c o v e r what the law i s i n a given s i t u a t i o n 
and to apply i t w i t h a view to doing j u s t i c e between the p a r t i e s . 
Now i n t h i s p r o c e s s of d i s c o v e r i n g law and i n t e r p r e t i n g and 
app l y i n g i t , the Judge performs a h i g h l y c r e a t i v e f u n c t i o n and he 
r e a l l y makes the law. I t i s vehemently a s s e r t e d by Anglo-Saxon 
lawyers t h a t judges do not make or change the law but merely 
a p p l y i t . Law i s t h e r e e x i s t i n g and imminent and they merely 
f i n d i t . They no more make or inv e n t law than Columbus made or 
invented America. Law-making f u n c t i o n belongs t o the l e g i s l a t u r e 
and the judges merely r e f l e c t what the l e g i s l a t u r e has s a i d . This 
f o r m a l i s t theory which I sometimes d e s c r i b e as the phonographic 
theory of the j u d i c i a l f u n c t i o n , does not i n my opinio n represent 
a c o r r e c t view of the j u d i c i a l f u n c t i o n . I t hides the r e a l nature 
of the j u d i c i a l process. I t has been d e l i b e r a t e l y constructed i n 
order t o i n s u l a t e judges a g a i n s t v u l n e r a b i l i t y t o p u b l i c c r i t i ­
cism and to preserve t h e i r image of n e u t r a l i t y . I t i s regarded as 
neces s a r y f o r enhancing t h e i r c r e d i b i l i t y . I t a l s o serves an 
important s o c i a l f u n c t i o n . While the law i s presented and accept­
ed as i m p e r s o n a l , o b j e c t i v e , l o g i c a l s c i e n t i f i c t i m e l e s s and 
gapless system, the judges can, without provoking c o n t r o v e r s y , 
impose t h e i r own p r i n c i p l e s and p o l i c i e s t o r e s o l v e complex 
s o c i a l problems which the l e g i s l a t u r e has not considered. This 
theory a l s o helps judges t o escape a c c o u n t a b i l i t y f o r what they 
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d e c i d e , because they can always p l e a d h e l p l e s s n e s s even i f the 
law they d e c l a r e i s un j u s t , by saying t h a t i t i s the law made by 
the l e g i s l a t u r e and they have no choice but t o giv e e f f e c t t o i t . 
I t i s only n a t u r a l t h a t judges should wish t o e x e r c i s e power and 
yet not be accountable t o anyone f o r such e x e r c i s e . I t i s n a t u r a l 
f o r them t o o t o i n d u l g e i n t h e f i c t i o n t h a t t h e y a r e m e r e l y 
c a r r y i n g out the i n t e n t i o n of the l e g i s l a t u r e o r d i s c o v e r i n g the 
immanent something c a l l e d the law. The t r a d i t i o n of law and the 
c r a f t o f j u r i s p r u d e n c e o f f e r such judges p l e n t y o f d i g n i f i e d 
e x i t s from t he agony of s e l f - c o n s c i o u s w i e l d i n g of power. Yet 
there can be no doubt t h a t judges do take p a r t i n the law making 
process. I t was S i r F r e d e r i c k P o l l o c k who s a i d "No i n t e l l i g e n t 
lawyer would i n t h i s day pretend t h a t the d e c i s i o n s of the Court 
do not add t o and a l t e r the law." You have merely t o look at the 
d e c i s i o n s of the Supreme Courts of vari o u s c o u n t r i e s i n order t o 
r e a l i s e how the Supreme Courts have been continuously making and 
changing the law. Law making i s an i n h e r e n t and i n e v i t a b l e p a r t 
of t he j u d i c i a l p r o c e s s . Even when a judge i s concerned w i t h 
i n t e r p r e t a t i o n of a B i l l of R i g h t s or a s t a t u t e , t h e r e i s ample 
scope f o r him t o develop and mould the law. He i t i s who i n f u s e s 
l i f e and bloo d i n t o the dry s k e l e t o n p a i n t e d by the l e g i s l a t u r e 
and c r e a t e s a l i v i n g organism a p p r o p r i a t e and adequate t o meet 
the needs of the So c i e t y and by thus making and moulding the law, 
he takes p a r t i n the work of c r e a t i o n and t h i s i s much more t r u e 
i n t he case of i n t e r p r e t a t i o n of the c o n s t i t u t i o n as I s h a l l 
p r e s e n t l y show. Greatness on the Bench l i e s i n c r e a t i v i t y and i t 
i s o nly through b o l d and imaginative i n t e r p r e t a t i o n t h a t the law 
can be moulded and developed and human r i g h t s advanced. I t does 
not matter t h a t i n t h i s process of c r e a t i o n a Judge makes what 
c o n s e r v a t i v e and s t a i d judges might d e s c r i b e as "mistake". As 
pointed out by Mr J u s t i c e Holmes, "A Judge who i s not prepared t o 
make m i s t a k e s w i l l never make a n y t h i n g . Such a Judge may be 
regarded as sound and safe i n h i s own times but he w i l l not leave 
any impact on the law". C K A l l e n a l s o says "Our l e g a l h i s t o r y 
shows t h a t a l l our g r e a t e s t Judges have been those of the more 
adventurous t y p e , whatever e r r o r they may have committed and 
howsoever much c r i t i c i s m they may have i n c u r r e d . Those who have 
i n s i s t e d merely on s t a n d i n g super a n t i quas v i a s have u s u a l l y 
stood nowhere at a l l and have soon been f o r g o t t e n . " 

Now once i t i s conceded t h a t the j u d i c i a l f u n c t i o n i s a c r e a t i v e 
f u n c t i o n and th a t the judges do make law i n the process of i n t e r ­
p r e t a t i o n , a heavy r e s p o n s i b i l i t y immediately f a l l s on the shoul­
ders of the judges i n d i s c h a r g i n g the j u d i c i a l f u n c t i o n p a r t i c u ­
l a r l y i n r e l a t i o n t o enforcement of human r i g h t s . The approach of 
the j u d i c i a r y i n the i n t e r p r e t a t i o n of human r i g h t s s h o u l d be 
c r e a t i v e and purposive and the j u d i c i a r y must adopt an a c t i v i s t 
g o al o r i e n t e d approach i n the i n t e r p r e t a t i o n of the fundamental 
r i g h t s embodied i n the B i l l of Ri g h t s or i n s t a t u t o r y l e g i s l a ­
t i o n . The Judges must b o l d l y i n t e r p r e t t h e c h a r t e r o f human 
r i g h t s enshrined i n the C o n s t i t u t i o n and take i n t o account i n t e r ­
n a t i o n a l human r i g h t s norms embodied i n the two i n t e r n a t i o n a l 
i n s t r u m e n t s f o r exp a n d i n g t h e r e a c h and ambit o f t h e human 
r i g h t s . There i s considerable scope f o r c r e a t i v i t y f o r a judge i f 
only he i s dedicated t o the cause of human r i g h t s and i s prepared 
to advance human r i g h t s j u r i s p r u d e n c e by a process of j u d i c i a l 
i n t e r p r e t a t i o n . That i s why Jackson J s a i d i n the U.S. t h a t "The 
C o n s t i t u t i o n i s what we say i t i s . " The judges can and must so 
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i n t e r p r e t the C o n s t i t u t i o n a l guarantees so as t o expand t h e i r 
meaning and content and widen t h e i r reach and ambit. That i s what 
the Indian j u d i c i a r y has done i n the l a s t few years by adopting a 
c r e a t i v e and purposive approach. The Indian j u d i c i a r y has adopted 
an a c t i v i s t goal o r i e n t e d approach and expanded the f r o n t i e r s of 
fundamental r i g h t s . I t has through j u d i c i a l a c t i v i s m found a new 
h i s t o r i c a l b a s i s f o r t h e l e g i t i m a t i o n of j u d i c i a l power and 
ac q u i r e d a new c r e d i b i l i t y w i t h the people. This i s an approach 
which must be adopted by the j u d i c i a r y i n the T h i r d World, i f 
human r i g h t s are t o become meaningful and e f f e c t i v e . When the 
j u d i c i a r y i n t e r p r e t s the words of the c h a r t e r of human r i g h t s 
embodied i n the C o n s t i t u t i o n i n a c r e a t i v e and g o a l - o r i e n t e d 
manner, i t i s not de f y i n g the words used i n the C o n s t i t u t i o n nor 
i s i t g o i n g c o n t r a r y t o the c o n s t i t u t i o n a l mandate but i t i s 
merely i n t e r p r e t i n g the C o n s t i t u t i o n - g i v i n g meaning t o i t -
which i s i t s l e g i t i m a t e f u n c t i o n . The j u d i c i a r y t h e r e f o r e , can 
and must i n t e r n a l i s e human r i g h t s norms embodied i n the v a r i o u s 
i n t e r n a t i o n a l instruments adopted by the Uni t e d Nations and i t s 
a l l i e d organs such as I.L.O. Even i f the j u d i c i a r y f i n d s t h a t a 
p a r t i c u l a r human r i g h t s instrument has not been r a t i f i e d by i t s 
country, i t must have regard to the human r i g h t s embodied i n such 
instrument because these human r i g h t s represent norms accepted by 
the e n t i r e i n t e r n a t i o n a l community. We i n India have done i t i n a 
f a i r l y l a r g e measure through j u d i c i a l c r e a t i v i t y and a c t i v i s m . I 
s h a l l g i v e you some examples of the way i n which t h i s has been 
done by the Indian j u d i c i a r y . I do not wish t o suggest t h a t the 
o t h e r c o u n t r i e s have not done so, but i t i s o n l y because I am 
f a m i l i a r w i t h the I n d i a n e x p e r i e n c e t h a t I am g i v i n g examples 
from I n d i a . 

The j u d i c i a r y i n India has expanded the f r o n t i e r s of fundamental 
r i g h t s and i n the process r e - w r i t t e n some parts of the c o n s t i t u ­
t i o n through a v a r i e t y of techniques of j u d i c i a l a c t i v i s m . Now 
when I t a l k of j u d i c i a l a c t i v i s m I mean not merely t e c h n i c a l 
a c t i v i s m where judges declare the breadth of t h e i r power and are 
w i l l i n g t o e x e r c i s e such power, nor do I mean j u r i s t i c a c t i v i s m 
which i s concerned not wit h j u s t a p p r o p r i a t i o n of increased power 
but i s concerned w i t h the c r e a t i o n of new concepts, i r r e s p e c t i v e 
of the purpose which they s e r v e . I r e f e r t o what I would c a l l 
s o c i a l a c t i v i s m or human r i g h t s a c t i v i s m , where t e c h n i q u e s of 
j u d i c i a l a c t i v i s m are employed f o r the achievement of c e r t a i n 
d e f i n i t e o b j e c t i v e s such as d i s t r i b u t i v e j u s t i c e or r e a l i s a t i o n 
of b a s i c human r i g h t s . I t i s t h i s s o c i a l or human r i g h t s a c t i v i s m 
which has investe d the Supreme Court of India w i t h a high s o c i o ­
p o l i t i c a l v i s i b i l i t y and provided a new c r e d i b i l i t y t o i t . 

I propose now t o gi v e a few examples of the manner i n which the 
j u d i c i a r y i n India has t r i e d t o give e f f e c t to human r i g h t s norms 
embodied i n the two i n t e r n a t i o n a l Covenants. The Covenant on 
C i v i l and P o l i t i c a l R i g h t s provides t h a t persons a w a i t i n g t r i a l 
should be released subject to guarantees to appear f o r t r i a l and 
A r t i c l e 28 of the P r i n c i p l e s of E q u a l i t y i n the A d m i n i s t r a t i o n of 
J u s t i c e l a y s down t h a t " n a t i o n a l laws c o n c e r n i n g p r o v i s i o n a l 
r e l e a s e from custody pending or d u r i n g t r i a l s h a l l be so framed 
as t o e l i m i n a t e any requirement of pecuniary guarantees" and so 
a l s o A r t i c l e 16 Clause (2) of the P r i n c i p l e s of Freedom from 
A r b i t r a r y A r r e s t and Detention provides t h a t "to ensure t h a t no 
person s h a l l be denied the p o s s i b i l i t y of o b t a i n i n g p r o v i s i o n a l 
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r e l e a s e on account of l a c k of means, oth e r forms of p r o v i s i o n a l 
r e l e a s e than upon f i n a n c i a l s e c u r i t y s h a l l be p r o v i d e d " . These 
human r i g h t s norms have been incorporated i n the domestic law of 
In d i a by a process of j u d i c i a l i n t e r p r e t a t i o n . The Indian C o n s t i ­
t u t i o n has A r t i c l e 21 which says t h a t "No person s h a l l be de­
p r i v e d of h i s l i f e or personal l i b e r t y except by procedure estab­
l i s h e d by law". The view was h e l d by the Supreme Court of I n d i a 
f o r a l o n g time t h a t t h i s A r t i c l e merely embodied t h e D i c y i a n 
concept of the r u l e of law, namely , t h a t no one can be deprived 
of h i s l i f e o r p e r s o n a l l i b e r t y by t h e E x e c u t i v e w i t h o u t the 
a u t h o r i t y of law. I t was enough so l o n g as t h e r e was some law 
a u t h o r i s i n g such d e p r i v a t i o n and i t d i d not matter what was the 
nature or c h a r a c t e r of such law. But i n the d e c i s i o n i n Maneka 
Gandhi's case which marks a watershed i n the h i s t o r y of C o n s t i t u ­
t i o n a l law i n I n d i a , the Supreme Court of I n d i a h e l d t h a t i t i s 
not s u f f i c i e n t merely t o have a law i n order t o a u t h o r i s e c o n s t i ­
t u t i o n a l d e p r i v a t i o n of l i f e and p e r s o n a l l i b e r t y but such law 
must p r e s c r i b e a procedure and such procedure must be reasonable, 
f a i r and j u s t . The Supreme Court of I n d i a thus by a process of 
j u d i c i a l i n t e r p r e t a t i o n brought i n the p r o c e d u r a l due p r o c e s s 
concept of the American C o n s t i t u t i o n , though the o r i g i n a l i n t e n t 
of framers of the C o n s t i t u t i o n was t o e x c l u d e the due p r o c e s s 
c l a u s e . The Supreme Court of I n d i a then proceeded t o h o l d t h a t 
i n s i s t a n c e on monetary b a i l i n case of a poor accused should be 
i n c o n s i s t e n t w i t h r e a s o n a b l e , f a i r and j u s t procedure and i t 
would be v i o l a t i v e of the c o n s t i t u t i o n a l guarantee under A r t i c l e 
21. The view was taken f o r the f i r s t time t h a t more l i b e r a l norms 
c o n s i s t e n t w i t h human r i g h t s should be adopted, on which accused 
persons may be allowed t o remain at l i b e r t y pending t r i a l . I t was 
observed by the Supreme Court t h a t the r i s k of monetary l o s s i s 
not the o n l y d e t e r r e n t against f l e e i n g from j u s t i c e but there are 
other f a c t o r s which act as equal d e t e r r e n t s a g a i n s t f l e e i n g . The 
e n t i r e law of b a i l was humanised by j u d i c i a l i n t e r p r e t a t i o n of 
A r t i c l e 21 and the Supreme Court of I n d i a h e l d t h a t a new i n s i g h t 
should i n f o r m the j u d i c i a l approach i n the matter of p r e - t r i a l 
r e l e a s e and i f the Court i s s a t i s f i e d a f t e r t a k i n g i n t o account, 
on the b a s i s of i n f o r m a t i o n p l a c e d b e f o r e i t , t h a t the accused 
has h i s r o o t s i n the community and i s not l i k e l y t o abscond, i t 
need not i n s i s t on monetary b a i l and may s a f e l y r e l e a s e t h e 
accused on h i s p e r s o n a l bond. The human r i g h t s norm s e t out i n 
the i n t e r n a t i o n a l instruments was thus t r a n s l a t e d i n t o n a t i o n a l 
p r a c t i c e . 

The Supreme C o u r t o f I n d i a a l s o i n t h e same case adopted an 
a c t i v i s t approach and took p o s i t i v e s t e p s i n the d i r e c t i o n of 
implementing A r t i c l e 14 Clause (3) of the I n t e r n a t i o n a l Covenant 
on C i v i l and P o l i t i c a l Rights which l a y s down t h a t everyone s h a l l 
be e n t i t l e d i n the d e t e r m i n a t i o n of any c r i m i n a l charge a g a i n s t 
him " t o be t r i e d w i t h o u t undue d e l a y " and A r t i c l e 16 o f t h e 
P r i n c i p l e s of E q u a l i t y i n the A d m i n i s t r a t i o n of J u s t i c e which 
r e i t e r a t e s t h a t every one s h a l l be guaranteed i n the examination 
of any c r i m i n a l charge a g a i n s t him, t h e r i g h t t o prompt and 
speedy hearing. The Supreme Court of I n d i a h e l d t h a t the r i g h t t o 
a reasonably expeditious t r i a l i s an i n t e g r a l and e s s e n t i a l p a r t 
of reasonable, f a i r and j u s t procedure i n case of an accused who 
i s i n jeopardy of h i s l i f e o r p e r s o n a l l i b e r t y and t h a t i t i s 
t h e r e f o r e i m p l i c i t i n the fundamental r i g h t t o l i f e and personal 
l i b e r t y e n s h r i n e d i n A r t i c l e 21 and the S t a t e i s a c c o r d i n g l y 
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under a c o n s t i t u t i o n a l mandate t o do whatever i s nec e s s a r y t o 
ensure e x p e d i t i o u s i n v e s t i g a t i o n and speedy t r i a l . The Supreme 
Court of I n d i a f o r the f i r s t time read the fundamental r i g h t s as 
imposing an a f f i r m a t i v e o b l i g a t i o n on the State i n s t e a d of merely 
r e a d i n g them as negative r e s t r a i n t s on the power of the S t a t e . 
The Supreme Court of I n d i a , i n another case f o l l o w i n g upon t h i s 
view, h e l d t h a t so f a r as j u v e n i l e s are concerned, the c r i m i n a l 
t r i a l a g a inst them must be completed w i t h i n a p e r i o d of two years 
at the ou t s i d e and i f i t i s not so completed, the c r i m i n a l prose­
c u t i o n must be quashed. The Supreme Court of India thus not only 
gave e f f e c t t o the r i g h t t o speedy t r i a l enshrined i n the I n t e r ­
n a t i o n a l Instruments but a l s o gave e f f e c t t o the r i g h t of an 
accuse d t o e x p e d i t i o u s d i s p o s a l of any c r i m i n a l p r o c e e d i n g s 
against him. 
N a t i o n a l l y and i n t e r n a t i o n a l l y access t o j u s t i c e has now been 
recognised as one of the most important b a s i c human r i g h t s w i t h ­
out which i t i s not p o s s i b l e to r e a l i s e many of the human r i g h t s , 
whether they be c i v i l and p o l i t i c a l or s o c i a l and economic. There 
i s i n f a c t c o n s i d e r a b l e l i t e r a t u r e on access t o j u s t i c e as a 
human r i g h t . The C o n s t i t u t i o n of India included an amendment made 
i n 1976 A r t i c l e 39A i n the D i r e c t i v e P r i n c i p l e s of S t a t e P o l i c y 
w i t h a view t o en s u r i n g equal access t o j u s t i c e t o the people, 
i r r e s p e c t i v e of t h e i r caste, creed or resources. But t h i s D i r e c ­
t i v e p r i n c i p l e was not b e i n g implemented by the S t a t e and the 
Supreme Court of India found t h a t the State was dragging i t s f e e t 
i n e n f o r c i n g t h i s b a s i c human r i g h t and t h a t l a r g e masses of 
people i n the country who were leadi n g a l i f e of want and d e s t i ­
t u t i o n were, on account of l a c k of awareness, a s s e r t i v e n e s s and 
a v a i l a b i l i t y of machinery, p r i c e d out of the l e g a l system and 
were denied access to j u s t i c e . The Supreme Court of In d i a accord­
i n g l y , i n Hooseinure Khtoon's case, held t h a t i n a c r i m i n a l case 
which i m p e r i l s the l i f e or personal l i b e r t y of an accused, i f the 
accused i s , on account of h i s poverty or ignorance or s o c i a l l y or 
e c o n o m i c a l l y d i s a d v a n t a g e d p o s i t i o n , unable t o a f f o r d l e g a l 
r e p r e s e n t a t i o n , i t would be v i o l a t i v e of A r t i c l e 21 of the Con­
s t i t u t i o n t o proceed t o t r y him w i t h o u t g i v i n g him proper and 
adequate l e g a l r e p r e s e n t a t i o n . The Supreme Court of I n d i a took 
the view t h a t p r o v i d i n g proper and l e g a l r e p r e s e n t a t i o n t o a poor 
accused i n a c r i m i n a l t r i a l i s i m p l i c i t as a fundamental r i g h t i n 
A r t i c l e 21 of the C o n s t i t u t i o n . The Supreme Court of I n d i a i n 
keeping w i t h i t s newly found r o l e of p r o t e c t o r and promoter of 
human r i g h t s , d i r e c t e d the State to provide f r e e l e g a l a s s i s t a n c e 
to a poor accused i n a c r i m i n a l t r i a l , through c r e a t i v e j u d i c i a l 
i n t e r p r e t a t i o n of A r t i c l e 21. When the S t a t e pleaded l a c k of 
adequate funds t o f i n a n c e the l e g a l a i d programme, the Court 
p o i n t e d out t h a t poverty i s no defence f o r f a i l u r e t o enforce a 
fundamental r i g h t . The Court thus s p e l t out the r i g h t t o l e g a l 
a i d i n a c r i m i n a l proceeding from the language of A r t i c l e 21 and 
evolved an a f f i r m a t i v e o b l i g a t i o n on the State t o p r o v i d e l e g a l 
a s s i s t a n c e . The Supreme Court of India a l s o held i n a subsequent 
case t h a t i f the M a g i s t r a t e does not inform the accused t h a t he 
i s e n t i t l e d t o f r e e l e g a l a s s i s t a n c e or the accused i s not pro­
vided such f r e e l e g a l a s s i s t a n c e i n a c r i m i n a l t r i a l , the convic­
t i o n would be l i a b l e t o be set aside. 
The J u d i c i a r y i n India had a l s o occasion to i n t e r p r e t the expres­
s i o n " r i g h t of l i f e " and i n a seminal d e c i s i o n , the Supreme Court 
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h e l d t h a t l i f e does not mean merely p h y s i c a l e x i s t e n c e but i t 
a l s o includes the use of every limb or f a c u l t y through which l i f e 
i s enjoyed and t h e r e i s a l s o i m p l i c i t i n i t t he r i g h t t o l i v e 
w i t h b a s i c human d i g n i t y because without b a s i c human d i g n i t y l i f e 
would not be worth l i v i n g . The r i g h t t o l i v e w i t h b a s i c human 
d i g n i t y was thus s p e l t out by the Court from the language of 
A r t i c l e 21 and i t was h e l d t o comprise the b a s i c n e c e s s i t i e s of 
l i f e . The S t a t e c o u l d , on the words of A r t i c l e 21, d e p r i v e a 
person of the r i g h t t o l i v e w i t h b a s i c human d i g n i t y by a law 
which p r e s c r i b e s reasonable f a i r and j u s t procedure but the Court 
h e l d t h a t no procedure which d e p r i v e s a person of the r i g h t t o 
l i v e w i t h b a s i c human d i g n i t y can ever be reasonable, f a i r and 
j u s t and t h e r e f o r e t h e S t a t e i s p r o h i b i t e d from a c t i n g i n a 
manner which would t r e a d upon the b a s i c human d i g n i t y of the 
i n d i v i d u a l . The r i g h t t o l i v e w i t h b a s i c human d i g n i t y was thus 
e l e v a t e d t o the s t a t u s of a fundamental r i g h t which cannot be 
a b r i d g e d , d e f e a t e d o r t a k e n away by t h e S t a t e and t h i s was 
achieved through a process of j u d i c i a l i n t e r p r e t a t i o n . 

I may a l s o r e f e r t o A r t i c l e 7 of the Covenant on C i v i l and P o l i t ­
i c a l R i g h t s which p r o v i d e s t h a t no one s h a l l be s u b j e c t e d t o 
t o r t u r e or t o c r u e l , inhuman or degrading punishment or t r e a t ­
ment. This human r i g h t does not f i n d a p l a c e i n the India n Con­
s t i t u t i o n which was framed i n 1948-1950. Again the Supreme Court 
had t o f i l l up the v o i d and b r i n g the B i l l of R i g h t s i n t o con­
f o r m i t y w i t h the I n t e r n a t i o n a l norm s e t out i n A r t i c l e 7. The 
Supreme Court t h e r e f o r e h e l d i n F r a n c i s C r a t i e M u l l e n i ' s case 
t h a t the r i g h t t o l i v e w i t h b a s i c human d i g n i t y i m p l i c i t i n the 
r i g h t t o l i f e guaranteed under A r t i c l e 21 i n c l u d e d the r i g h t not 
t o be s u b j e c t e d t o t o r t u r e o r t o c r u e l , inhuman o r d e g r a d i n g 
punishment or treatment. This a l l - i m p o r t a n t r i g h t was t h e r e f o r e 
read by the Supreme Court i n t o the r i g h t t o l i f e and made p a r t of 
domestic j u r i s p r u d e n c e . Taking t h i s r i g h t of p r o t e c t i o n a g a i n s t 
t o r t u r e or c r u e l , inhuman or degrading punishment or treatment, 
as the base, t he Supreme Court proceeded t o h o l d t h a t p u b l i c 
hanging was v i o l a t i v e of the r i g h t t o l i f e and hence p r o h i b i t e d 
under the Indian C o n s t i t u t i o n . In a d i s s e n t i n g judgement I a l s o 
condemned the death p e n a l t y as c r u e l , inhuman or degrading pun­
ishment and t h e r e f o r e v i o l a t i v e of the r i g h t t o l i f e . But my 
d i s s e n t was a lone d i s s e n t , the other four judges t a k i n g the view 
t h a t the death penalty was c o n s t i t u t i o n a l . 
The human r i g h t embodied i n A r t i c l e 11 of the Covenant on C i v i l 
and P o l i t i c a l R i g h t s was a l s o i n c o r p o r a t e d as p a r t of domestic 
j u r i s p r u d e n c e by j u d i c i a l i n t e r v e n t i o n . T h i s a r t i c l e p r o v i d e s 
t h a t no one s h a l l be imprisoned merely on the ground of i n a b i l i t y 
t o f u l f i l a c o n t r a c t u a l o b l i g a t i o n . The Supreme Court read i t as 
p r o t e c t i o n against a r b i t r a r y and i r r a t i o n a l i n t e r f e r e n c e w i t h the 
r i g h t t o p e r s o n a l l i b e r t y and hence a g u a r a n t e e i m p l i c i t i n 
A r t i c l e 21 of the Indian C o n s t i t u t i o n . 
The Supreme Court a l s o i n c o r p o r a t e d as p a r t of domestic j u r i s ­
prudence the r i g h t t o seek and r e c e i v e i n f o r m a t i o n guaranteed 
under clause 2 of A r t i c l e 19 of the Covenant on C i v i l and P o l i t ­
i c a l R i ghts. The r i g h t i s not a s p e c i f i c a l l y enumerated r i g h t i n 
the B i l l of Rights under the Indian C o n s t i t u t i o n but i t was s p e l t 
out as a r i g h t i m p l i c i t i n the r i g h t of f r e e speech and expres­
s i o n enshrined i n A r t i c l e 19(1) (a) of the Ind i a n C o n s t i t u t i o n . 
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This was done by the Supreme Court i n the famous Judge's Appoint­
ment case. 
Let me now give a few examples of the way i n which the j u d i c i a r y 
i n I n d i a has i n t e r n a l i s e d the r i g h t s embodied i n the Covenant on 
Economic and S o c i a l R i g h t s . But before I do so, I may r e f e r t o 
one i n s t a n c e i n which an ILO Convention was used by the Supreme 
Court f o r g r a n t i n g r e l i e f t o t r i b e s who were being d i s p l a c e d by 
the c o n s t r u c t i o n of a l a r g e dam, without any adequate p r o v i s i o n 
being made f o r t h e i r r e h a b i l i t a t i o n . Now there was no l e g i s l a t i o n 
w hich r e q u i r e d t h e Government t o r e h a b i l i t a t e t h e d i s p l a c e d 
t r i b e s . The o n l y o b l i g a t i o n of the Government under the law was 
t o pay t o those t r i b e s who owned l a n d and whose l a n d would be 
submerged by the c o n s t r u c t i o n of the dam, market v a l u e of such 
land by way of compensation. The payment of a lump-sum represent­
i n g the market value of the land would h a r d l y p r o v i d e adequate 
means of s u b s i s t e n c e t o the d i s p l a c e d t r i b e s . The Supreme Court 
had t h e r e f o r e t o innovate and f o r t h i s purpose the Supreme Court 
r e l i e d on Convention 107 of ILO which prov i d e d i n t e r a l i a t h a t 
t r i b e s who are being d i s p l a c e d must be provided a l t e r n a t i v e land 
of equal q u a l i t y or other s u i t a b l e employment, the o b j e c t b e i n g 
t h a t they should have means of s u b s i s t e n c e . This Convention was 
r a t i f i e d by I n d i a but i t had not been made p a r t of the domestic 
law by l e g i s l a t i o n . The Supreme Court i n c o r p o r a t e d i t i n the 
domestic law through a process of j u d i c i a l i n t e r p r e - t a t i o n . The 
Supreme Court took the view t h a t the r i g h t to l i f e guaranteed to 
the t r i b e s under A r t i c l e 21 of the Indian C o n s t i t u t i o n i n c l u d e d 
the r i g h t to l i v e w i t h b a s i c human d i g n i t y and not t o be deprived 
of t h e i r means of s u b s i s t e n c e and hence i t a l s o comprised the 
r i g h t under Convention 107 and hence the t r i b e s c o u l d not be 
d i s p l a c e d by the Government unless they were given a l t e r n a t i v e 
land or s u i t a b l e employment and u n t i l t h i s was done, the Govern­
ment must go on paying minimum wages to them. 

Turning now t o economic and s o c i a l r i g h t s , there are a few r i g h t s 
i n the Covenant on Economic and S o c i a l Rights t o which I would 
l i k e to r e f e r and which we have t r i e d to enforce by i n c o r p o r a t i n g 
them i n our domestic j u r i s p r u d e n c e . A r t i c l e 7 p r o v i d e s , i n t e r 
a l i a , t h a t everyone s h a l l have the r i g h t to the enjoyment of j u s t 
and f a v o u r a b l e c o n d i t i o n s of work which ensure amongst o t h e r 
t h i n g s , safe and h e a l t h y working c o n d i t i o n s . The r i g h t embodied 
i n t h i s A r t i c l e i s , on the p l a i n terms of A r t i c l e 2 of the Cove­
nant, not e n f o r c e a b l e i n a Court of law and under the I n d i a n 
C o n s t i t u t i o n a l s o , i t i s p a r t of the D i r e c t i v e P r i n c i p l e s of 
S t a t e P o l i c y and hence not j u s t i f i a b l e i n a Court of law. The 
question was how to i n t e r n a l i s e i t i n our domestic jurisprudence. 
A case came b e f o r e the Supreme Court by way of s o c i a l a c t i o n 
l i t i g a t i o n complaining t h a t a large number of workers employed i n 
stone q u a r r i e s near D e l h i are working under abnormal c o n d i t i o n s . 
They do not have c l e a n , h e a l t h y d r i n k i n g water: they have no 
medical help - no medical s e r v i c e s : they do not have any schools 
w i t h the r e s u l t t h a t t h e i r c h i l d r e n are going without education 
and t h e stone c r u s h e r s i n which the q u a r r i e d stone i s b e i n g 
crushed, emit a l o t of dust which i s a f f e c t i n g the lungs of the 
w o r k e r s . There was c l e a r v i o l a t i o n of the r i g h t embodied i n 
A r t i c l e 7 of the Covenant. The Supreme Court held t h a t t h i s r i g h t 
was a p a r t of the r i g h t t o l i v e w i t h b a s i c human d i g n i t y which 
was i m p l i c i t i n the r i g h t t o l i f e and hence i t was e n f o r c e a b l e 

32 



under A r t i c l e 21 of the India n C o n s t i t u t i o n • The Supreme Court 
a c c o r d i n g l y gave a d i r e c t i o n t o the Government t h a t the workers 
must be s u p p l i e d c l e a n and h e a l t h y d r i n k i n g w a t e r , a m o b i l e 
m e d i c a l van must v i s i t them once i n a week, p r o v i s i o n must be 
made f o r t a k i n g the c h i l d r e n of the workers t o s c h o o l and t h e 
stone crushers must be f i t t e d w i t h d e v i c e s which would prevent 
emission of dust. 
Then there i s A r t i c l e 21 of the Covenant on Economic and S o c i a l 
and C u l t u r a l R i g h t s which p r o v i d e s t h a t everyone s h a l l have the 
r i g h t t o the enjoyment of the h i g h e s t a t t a i n a b l e s t a n d a r d of 
p h y s i c a l and mental h e a l t h and one of the steps r e q u i r e d t o be 
taken t o t h i s end s h a l l be the "improvement of a l l a s p e c t s of 
environmental and i n d u s t r i a l hygiene". But the r i g h t t o a c l e a n 
and healthy environment i s not a s p e c i f i c a l l y enumerated r i g h t i n 
the B i l l of R i g h t s under the I n d i a n C o n s t i t u t i o n . The Supreme 
Court of I n d i a however hel d i n a d e c i s i o n , w i t h a view t o i n c o r ­
p o r a t i n g t h i s r i g h t set out i n A r t i c l e 12 of the Covenant i n the 
domestic j u r i s p r u d e n c e , t h a t the r i g h t t o a c l e a n and h e a l t h y 
environment i s i m p l i c i t i n the r i g h t t o l i f e , because l i f e would 
be s e r i o u s l y i m p e r i l l e d i f t h e environment i s not c l e a n and 
healthy environment must be taken to be pa r t of the r i g h t t o l i f e 
g u a r a n t e e d under A r t i c l e 21 of t h e I n d i a n C o n s t i t u t i o n . The 
Supreme Court thus e l e v a t e d the r i g h t t o a c l e a n and h e a l t h y 
environment t o the s t a t u s of a fundamental r i g h t which c o u l d be 
enforced by the c o u r t s , even i f t h e r e was no l e g i s l a t i o n on the 
s u b j e c t . Thus c o n f o r m i t y w i t h A r t i c l e 12 of the Covenant was 
ensured through j u d i c i a l i n t e r p r e t a t i o n . 

These are o n l y some of the examples which I have t r i e d t o p l a c e 
before you. They ex e m p l i f y the c r u c i a l r o l e which the j u d i c i a r y 
can p l a y i n advancement of human r i g h t s p r o v i d e d the judges are 
committed t o the cause of human r i g h t s and are not timorous souls 
and they have the r e q u i s i t e j u d i c i a l c r a ftsmanship t o mould and 
shape the p r o v i s i o n s of the C o n s t i t u t i o n and the law so as t o 
b r i n g them i n t o accord w i t h the i n t e r n a t i o n a l human r i g h t s norms. 
I t i s a daunting t a s k which c a l l s f o r a high degree of c r e a t i v e 
s k i l l and statesmanship from the j u d i c i a r y , but however daunting 
such t a s k , we judges must r i s e t o the c h a l l e n g e of making human 
r i g h t s a r e a l i t y and not j u s t an a s p i r a t i o n . In the words of Don 
Quixote's h e r o i n e , D u l c i n a : "You have shown me the s k i e s , but 
what good are the s k i e s t o a c r e a t u r e who w i l l never do b e t t e r 
than cr a w l " . While man's reach should indeed exceed h i s grasp, we 
need t o both reach and grasp and p l a y a determined and pr o p h e t i c 
r o l e i n making i n t e r n a t i o n a l human r i g h t s a r e a l i t y f o r a l l . 
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