
Chapter 2 

Legal and Administrative Framework 

As already indicated , on e o f th e notabl e feature s i n Malaw i wa s th e existenc e o f carefull y 
designed transitiona l mechanism s intende d t o facilitat e nationa l decision-makin g i n th e 
interregnum betwee n th e June 199 3 national referendu m an d th e elections o f 1 7 May 1994. 
The legal structure s whic h governe d th e organisatio n an d conduc t o f th e election s fo r th e 
National Assembly and the Office o f the President were thus designed to ensure free and fai r 
multi-party elections . These structures were also aimed a t neutralising the influence tha t th e 
one-party system was likely to have had on the electoral process in favour of the ruling party. 

The principal ne w lega l instrument s enacte d durin g th e interregnum wer e th e Nationa l 
Consultative Counci l Ac t 1993 , the Constitutio n (Amendment ) (No . 3) Act 199 3 and th e 
Parliamentary and Presidential Elections Act 1993. 

The National Consultative Council 

The Nationa l Consultativ e Counci l (NCC ) wa s establishe d b y th e Nationa l Consultativ e 
Council Act 1993 to oversee the transition from the one-party political system to a multi-party 
one following the June 1993 referendum. 

The Council consisted of representatives of all political parties which had registered by 30 
November 199 3 under th e Politica l Partie s (Registratio n an d Regulations ) Ac t 1993 . Each 
political party was entitled to designate not more than seven representatives on the Council. 

The functions o f the NCC were as follows: 
• t o participat e i n the formulatio n o f policie s an d i n th e initiation o f legislativ e measure s 

necessary for the transition; 
• t o initiat e suc h amendment s t o th e Constitutio n a s wer e necessar y t o facilitat e th e 

transition to the first multi-party general elections; 
• t o prepare the draft o f a new electoral law suitable for a  multi-party political system, to be 

enacted by Parliament; 
• t o revie w th e la w governin g th e registratio n o f politica l partie s fo r th e attentio n o f 

Parliament; 
• t o prepar e th e draf t o f a  new Constitutio n suitabl e fo r a  multi-party politica l syste m t o 

become effective immediately after the first multi-party general elections; and 
• t o prepare the draft Bil l of Rights either as part of the new Constitution or as a separate Act 

of Parliament. 

The National Executive Committee 

The National Executive Committee (NEC ) was also established by the Act which establishe d 
the NCC. The Committee consisted of two representatives each designated from amongs t the 
seven representatives of each of the political parties on the NCC. 

The functions of the Committee were: 
• t o monitor the implementation of policies governing the transition; 
• t o receive such information relatin g to or affecting th e transition process as required fro m 

the Government; 
• t o monitor the activities of all public offices which , in the view of both the Committee and 

the Cabinet, had a bearing on the management of the transition; 
• t o consul t wit h th e Cabine t o n an y measure s relatin g t o the transitio n warrante d i n th e 

management of the transition; 
• t o bring t o th e attentio n o f th e Cabine t fo r correctiv e actio n an y abuse s o f politica l 

authority, publi c finance s o r propert y i n th e Governmen t o r i n an y statutor y bod y fo r 
political campaigning or gain; 
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• t o monito r th e implementatio n b y th e Governmen t o f legislatio n relatin g t o th e transition ; 
and 

• t o monito r th e activitie s o f th e Malaw i Broadcastin g Corporatio n (MBC ) t o ensur e equa l 
and fai r acces s an d coverag e o f th e activitie s o f al l politica l partie s generall y and , i n 
particular, in relation to the campaign fo r th e firs t multi-part y genera l elections . 
A decisio n o f th e Counci l o r th e Committe e requirin g legislativ e o r executiv e actio n o f th e 

Government ha d t o be submitte d b y th e Secretar y o f th e Counci l (wh o wa s als o Secretary o f 
the Committee ) t o th e Ministe r responsibl e fo r th e matte r i n question . I n turn , th e Ministe r 
had t o refer th e matter t o the Cabinet with dispatch fo r necessar y action . 

If th e Cabine t di d no t agre e wit h th e decisio n o f th e Counci l o r th e Committe e o n an y 
matter referre d t o it , the Cabine t ha d th e righ t t o refer th e matte r bac k onc e to the Counci l o r 
Committee fo r reconsideration , statin g i n writin g th e reason s fo r doin g so . I f th e Counci l o r 
the Committe e thereafte r confirme d o r varie d it s earlie r decision , th e Cabine t wa s oblige d t o 
take necessar y actio n expeditiousl y t o giv e legislativ e o r executiv e effec t t o th e decisio n i n 
question. 

The Counci l an d th e Committe e wer e t o ceas e functionin g whe n th e ne w governmen t 
resulting from th e elections assumed office . 

Bill of Rights 

The Constitution (Amendment ) (No . 3)  Act 199 3 established a  regime i n th e Constitutio n fo r 
the protection o f fundamenta l right s an d freedoms . Amon g th e newly create d freedom s wer e 
those of expression, assembl y an d association . These were essentia l t o the holding o f free  an d 
fair multi-party elections . 

The Electoral Commission 

An independen t Electora l Commissio n wa s establishe d b y th e Parliamentar y an d Presidentia l 
Elections Act 1993. 

The Members of the Commission wer e recommended b y th e NCC for forma l appointmen t b y 
the President . Ther e wer e eigh t members , seve n o f who m wer e i n fac t nominee s o f th e seve n 
political partie s represente d o n th e Council , th e Chairperso n bein g th e eight h member . (Th e 
eighth political party, the CSR, registered too late to have a nominee on the Commission. ) 

The Commissio n wa s charge d wit h th e genera l responsibilit y o f conductin g th e genera l 
elections. Specifically, the Commission was expected to: 
• determin e th e numbe r o f constituencie s fo r th e purpose s o f th e genera l election s an d t o 

undertake or supervise the demarcation of boundaries of constituencies; 
• organis e and direct the registration of voters; 
• devis e an d establis h voters ' register s an d ballo t papers ; 
• print , distribute and take charge of ballot papers; 
• approv e and procure ballot boxes; 
• establis h and operate polling stations; 
• tak e measure s fo r ensurin g tha t th e election s wer e conducte d unde r condition s o f complet e 

freedom an d fairness ; 
• establis h the security conditions necessary for the conduct of the elections; 
• promot e civic education concerning the elections through the media and other appropriate an d 

effective means ; and 
• ensur e complianc e wit h th e Parliamentar y an d Presidentia l Election s Ac t 199 3 and generall y 

adopt measures necessary to guarantee that the elections were free and fair . 
In dischargin g it s functions , th e Commissio n an d ever y membe r thereo f wa s require d t o ac t 

and be seen t o act independently o f an y public officer , orga n o f the Government, politica l party , 
candidate, person or organisation . 

For th e purpose o f accountability , th e Commissio n an d eac h o f it s individual member s wer e 
answerable an d require d t o repor t directl y t o th e Presiden t o n th e overal l fulfilmen t o f th e 
functions o f the Commission . 
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A membe r o f th e Commissio n hel d offic e fro m th e dat e o f his/he r appointmen t unti l 3 0 
days after th e publication in the Gazette of the national results of the general elections . 

The Clerk of Parliament an d th e officer s subordinat e t o him wer e als o required t o serve a s 
election officers an d t o be attached t o the Commission an d ac t in its service for th e conduct o f 
an election . 

The Commissio n wa s empowere d t o reques t b y writin g t o th e Secretar y t o th e Presiden t 
and Cabine t th e secondmen t o f suc h numbe r o f othe r publi c officer s a s was require d fo r th e 
conduct o f th e elections . An y publi c office r wh o wa s s o seconde d ha d t o perfor m hi s dutie s 
solely under th e direction of the Commission . 

Among th e othe r principa l feature s o f th e Ac t wer e highlight s o f th e provision s fo r 
registration o f voters , nominatio n o f candidate s t o th e Nationa l Assembly , campaignin g b y 
political parties, the voting process and internationa l observers . 

Registration of Voters 

The Ac t conferre d th e franchis e o n citizen s o f Malaw i wh o wer e 1 8 years o f ag e an d over . 
Each eligibl e perso n wa s entitle d t o registe r onc e onl y i n th e are a i n whic h he / sh e wa s 
ordinarily resident , born , employe d o r carrie d o n business. The Commission wa s require d t o 
establish registration centre s in every constituency throughou t th e country . 

The eligibilit y o f a  perso n wishin g t o registe r ha d t o b e prove d t o th e satisfactio n o f th e 
Registration Officer. Thi s was done either by : 

(a) producin g a  passport , driver' s licenc e (eve n i f expired) , ta x certificat e o r marriag e 
certificate, employmen t identit y card , employment discharg e certificate , birth certificate , o r 
similarly authenti c document o f identity ; 
(b) written, verbal or visual testimony of 
(i) the Chief o r Village Headman o r a registered vote r o f the area; or 
(ii) the Registration Officer . 
When a  person wa s registered , he/sh e wa s issue d wit h a  voter' s registratio n certificat e i n 

the prescribe d form . I f a  registratio n certificat e wa s destroyed , defaced , tor n o r otherwis e 
damaged, a  duplicate copy was issued upon satisfyin g th e Registration Officer o f that fact . 

Professional, dedicated and committed... Electoral  Commission Chairperson Mrs Justice  Anastasia Msosa (centre) 
and her fellow Commissioners,  here with Commonwealth  Observer  Group Chairman Dato' Musa Hitam  (right) 
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A political party or its representative or any aggrieved person eligible to be registered wa s 
entitled to complain or appeal to the Commission, which was empowered t o determine such 
complaint or appeal. 

Each voters ' registe r wa s t o be ope n t o inspection b y th e genera l public , political partie s 
and international observers. 

Nomination of Candidates 

The Act stipulated, inter alia, that each parliamentary candidate should be a citizen of Malawi, 
of the minimum ag e required unde r th e Constitution fo r electio n t o the National Assembl y 
and abl e to spea k an d rea d th e Englis h languag e well  enoug h t o tak e a n activ e par t i n th e 
proceedings of the Assembly. He/she was also expected to establish being a registered vote r 
in th e constituency . Th e Commissio n wa s expecte d t o appoin t a  place , date an d tim e fo r 
receipt b y th e Returnin g Office r o f th e nomination s o f candidate s fo r eac h constituency , 
which should be not less than 14.days after the order notifying th e elections. Nomination was 
to b e mad e b y a t leas t 1 0 voters registere d i n th e constituenc y concerne d an d t o b e 
accompanied by a deposit. 

Similar provisions were set out for election to the Office of the President. 
A notable feature o f the nomination proces s was the right  o f a  person whose nominatio n 

was rejected t o appeal to the High Court, which was required t o hear and rule on the matter 
at the earliest opportunity . 

Campaigning by Political Parties 

The Act set out provisions which governed th e campaign activitie s of the political parties. It 
stipulated tha t al l partie s ha d th e righ t t o campaig n i n a n election . I t fixed th e perio d o f 
campaign in public at two months - closin g 48 hours before the opening of the poll. However, 
a longer period was specially permitted for the 1994 election campaign. 

A political part y ha d t o notif y th e Distric t Commissione r i n writin g an d th e Officer-in -
Charge o f Polic e of th e are a i n which campaignin g i n a  public plac e was t o be conducted . 
Permission to conduct any such campaign activity was granted on the basis of the notification 
received first by the District Commissioner . 

The Act guaranteed complet e and unhindere d freedo m o f expressio n an d informatio n t o 
every politica l part y representative , membe r o r supporte r thereo f durin g th e electio n 
campaign period . However , th e us e o f languag e whic h wa s inflammatory , defamator y o r 
insulting, or which constitute d incitemen t t o public disorder , insurrection , hate , violence or 
war wa s prohibited . Th e Commission ha d th e power t o prescribe a  Code o f Conduc t t o be 
observed by every political party in conducting its election campaign. 

The Ac t als o conferre d th e righ t o f ever y politica l part y t o hav e th e substanc e o f it s 
campaign propaganda reported o n radio news broadcasts of the MBC and in any newspaper 
in circulatio n i n Malawi . Wher e th e Commissio n mad e arrangement s wit h th e MB C t o 
allocate radi o tim e t o politica l partie s durin g th e campaig n period , equa l tim e ha d t o be 
allocated to every political party (see Chapter 4). 

The Voting Process 

Voting was t o take plac e by secre t ballot . Ballo t paper s woul d carr y distinctl y identifiabl e 
features fo r eac h candidate fo r electio n a s Member o f Parliamen t an d fo r eac h presidentia l 
candidate. Thes e include d th e nam e o f th e candidat e printe d clearl y an d legibly , o r a n 
abbreviation thereof an d his/her election symbol or the election symbol of his/her party and 
any other particulars which identified th e candidate distinctly (see election symbols at Annex 
IX). 

Voting hours were prescribed t o begin at 6.00 a.m. and close at 6.00 p.m. The first person s 
required t o vote a t eac h statio n wer e th e Presidin g Office r an d othe r pollin g statio n staff , 
representatives o f political parties and officer s responsibl e for ensuring order and security a t 
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the pollin g stations . Othe r person s wer e require d t o vot e accordin g t o th e orde r o f thei r 
arrival at the polling stations . 

The procedure fo r votin g require d a  voter t o present his/he r voter' s registratio n certificat e 
at th e pollin g station . Onc e th e pollin g staf f wer e satisfie d wit h th e identit y o f th e voter , th e 
officer concerne d marke d th e voter's nam e an d registratio n number . The right  inde x finger  o f 
the vote r wa s the n dippe d i n indelibl e ink . Th e vote r wa s hande d a  se t o f perforate d ballo t 
papers fo r th e parliamentar y candidate s i n th e constituenc y an d on e speciall y printe d 
envelope (sampl e ballo t a t Annex  X) . He/she wa s nex t directe d t o th e votin g boot h fo r th e 
parliamentary pol l an d require d t o tea r ou t th e ballo t pape r indicatin g his/he r preference , 
place i t i n th e envelop e an d discar d th e remainin g ballot s int o a  'discar d box ' positione d 
inside th e votin g booth . Th e vote r the n lef t th e boot h an d place d th e envelop e i n th e ballo t 
box provide d fo r th e parliamentar y elections , which wa s site d i n th e ope n wher e i t could b e 
seen by al l polling station officers an d other s present . 

The vote r wa s the n ushere d t o th e des k whic h deal t wit h th e presidentia l electio n wher e 
the righ t inde x finge r wa s first  checke d t o verify tha t i t had bee n dippe d i n th e indelibl e ink . 
Thereafter, th e voter' s lef t inde x finge r wa s dippe d i n indelibl e in k an d he/sh e wa s give n a 
set o f perforate d ballo t paper s fo r th e presidentia l candidate s an d anothe r speciall y printe d 
envelope o f a  differen t colour . Th e procedur e fo r ballotin g fo r th e presidentia l candidat e o f 
the voter's choice was identical to that for Member s of Parliament . 

International Observers 

The Act provided fo r internationa l observer s t o verify th e various stage s o f the elections . Th e 
terms of reference o f international observer s were defined a s follows : 
• t o verif y an d monito r th e impartialit y an d th e functionin g o f th e Commissio n an d it s 

officers i n conformity wit h th e Act ; 
• t o verif y an d monito r th e impartialit y an d legalit y o f decision s take n b y th e Commissio n 

and it s officers i n settling disputes ; 
• t o verify an d monito r th e registration o f voters ; 
• t o observe the campaign ; 
• t o verify an d monito r th e voting process ; 
• t o verify an d monito r the determination o f the results of the elections at all stages; and 
• t o observe access to and us e of the media . 

International observer s wer e require d t o repor t an y irregularit ie s observe d t o th e 
Commission o r t o it s competen t officers . A  wid e rang e o f r ight s wer e conferre d o n 
international observers , the principal ones being: 
• unimpede d acces s t o al l electio n event s an d t o observ e al l aspect s o f th e civi c educatio n 

programmes, th e registratio n o f voters , th e nominatio n o f candidates , th e campaign , th e 
voting and th e counting of votes at all stages; 

• freedo m o f circulation throughout Malawi ; 
• freedo m t o communicate with an y politica l party an d an y organisation o r person ; 
• acces s to information transmitte d b y or to the Commission an d it s officers; an d 
• acces s to complaints an d response s abou t an y occurrenc e o n matters related t o the conduc t 

of elections . 
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