ISSN 2413-3175
2020/11

N2
\ 4
%‘:\\ The Commonwealth
7N\

INTERNATIONAL TRADE WORKING PAPER

Climate and Energy Provisions in Trade
Agreements with Relevance to the
Commonwealth

Markus W. Gehring and Emily Morison



International Trade Working Paper 2020/11
ISSN 2413-3175

© Commonwealth Secretariat 2020

By Markus W. Gehring and Emily Morison.

This paper would not have been possible without help from CISDL and Cambridge colleagues.
The authors wish to thank Professor Marie-Claire Cordonier Segger and Alexandra Harrington
for their invaluable comments as well as colleagues from the Commonwealth Secretariat, in
particular Dr Brendan Vickers for comments and insights.

The annex for this paper will be available upon request from the International Trade Working
Paper series editor, Dr Brendan Vickers.

Please cite this paper as: Gehring, M W and E Morison (2020), ‘Climate and Energy Provisions
in Trade Agreements with Relevance to the Commonwealth, International Trade Working Paper
2020/11, Commonwealth Secretariat, London.

The International Trade Working Paper series promptly documents and disseminates
reviews, analytical work and think-pieces to facilitate the exchange of ideas and to stimulate
debates and discussions on issues that are of interest to developing countries in general and
Commonwealth members in particular. The issues considered in the papers may be evolving
in nature, leading to further work and refinement at a later stage. The views expressed here
are those of the author(s) and do not necessarily represent those of the Commonwealth
Secretariat.

For more information contact the Series Editor: Dr Brendan Vickers, b.vickers@
commonwealth.int.

Abstract
This paper considers domestic climate laws among Commonwealth countries, and climate change
language across an array of trade and investment agreements featuring Commonwealth parties, in
order to identify key trends and useful mechanisms for future agreement negotiations, particularly
regarding climate-vulnerable countries and LDCs.

Trends identified among Commonwealth countries’ domestic legislation include climate change
action plans; the imposition of climate change-related duties upon government and other deci-
sion-makers; innovative approaches to enhancing carbon sinks and protecting forests; the integra-
tion of climate change and renewable energy into educational curriculums; disaster management
legislation; international cooperation and assistance provisions; and carbon credit regulations.
Legislated climate-related financial mechanisms included renewable energy funds, tax benefits for
renewable energy projects, and carbon pricing and investment vehicles. Climate-related features
of free trade agreements and bilateral investment treaties involving Commonwealth countries
include commitments to improving environmental protection; non-regression clauses; coopera-
tion; dispute settlement mechanisms; removal of tariff and non-tariff barriers; voluntary market
mechanisms; corporate social responsibility commitments; and disaster response provisions.

These trends demonstrate that Commonwealth countries have displayed innovation in their
domestic climate legislation and trade and investment agreements, and that there is much poten-
tial for further development, particularly with respect to enhancing the resilience of climate-vul-
nerable states.

JEL Classifications: F10, K32, Q54
Keywords: domestic legislation, climate, Commonwealth, trade agreements, investment agreements
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Abbreviations and Acronyms

BIT bilateral investment treaty

BLEU Belgium-Luxembourg Economic Union

CARIFORUM  Caribbean Forum

CDM Clean Development Mechanism

CETA Comprehensive Economic and Trade Agreement (EU-Canada)

CSR corporate social responsibility

EPA economic partnership agreement

ETS emissions trading scheme

FTA free trade agreement

GCF Green Climate Fund

GEF Global Environment Facility

GHG greenhouse gases

INDC intended nationally determined contribution

LDCs least developed countries

LSE London School of Economics

NDC nationally determined contribution

REDD Reducing emissions from deforestation and forest degradation

REDD+ Reducing emissions from deforestation and forest degradation, plus the sustain-
able management of forests, and the conservation and enhancement of forest
carbon stocks

SDGs Sustainable Development Goals

TPA trade promotion agreement

TPP Trans-Pacific Partnership

UNFCC United Nations Framework Convention on Climate Change

WTO World Trade Organization
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1. Introduction

International trade of goods and services has
become, on the one hand, an important deter-
minant of natural resource depletion and envi-
ronmental degradation. On the other hand, it
is a significant opportunity for financing and
development to help countries achieve their
Sustainable Development Goals (SDGs). In
recent years, the world has seen a proliferation
of trade and investment agreements that reflect
a growing awareness of climate change and sus-
tainable development concerns. Recent surveys
document over 140 new free trade agreements
(FTAs) that explicitly commit to sustainable
development, including the EU-CARIFORUM
economic partnership agreement (EPA), US-
PERU trade promotion agreement (TPA),
the Trans-Pacific Partnership (TPP) and
the Comprehensive Economic and Trade
Agreement (CETA). In these agreements, the
Parties display innovation and experimenta-
tion in moving towards their objectives. Such
FTAs could, if drafted and implemented care-
fully, play a pivotal role in achieving Article
2.1(c) of the 2015 UNFCC Paris Agreement,
which encourages members to make finance
flows consistent with a pathway towards low
greenhouse gas emissions and climate-resilient
development.

Potential models for the relationship, and its
implications for global climate policy, include
existing climate change collaborations between
Commonwealth members. Each of these

countries also has strong trading relationships
and links to climate change policies, rules, and
emissions trading systems. Indeed, nearly all
Commonwealth countries are WTO mem-
bers and all have signed the Paris Agreement.
A plethora of energy and climate-related rules
apply in these relationships, currently not as
part of an overall trade agreement but as stand-
alone co-operation agreements or as part of
Paris Agreement commitments.

New trade agreements are negotiated
around the world every day. The dynamic and
evolving trade relationship between and by
Commonwealth countries provides an oppor-
tunity to ensure that trade does not contribute
to climate change or frustrate sustainable devel-
opment. Including a climate or sustainable
development chapter (or of detailed provisions
for co-operation within a sustainable devel-
opment chapter) in new agreements will help
to ensure that the Commonwealth countries
continue to meet their domestic commitments
to climate change and contribute towards the
achievement of the SDGs.

In the context of international law, trade
within the Commonwealth provides a unique
opportunity to harmonise economic growth,
environmental sustainability and social objec-
tives, and set the gold standard for climate
change provisions in future global or regional
trade agreements.

2. Methodology

The findings and recommendations in this
paper are based on data collected on domestic
climate laws in Commonwealth countries and
climate change language across an array of trade
and investment agreements involving at least
one Commonwealth party (see Annexes 1 and 2,
available upon request from the series editor).
Climate-related domestic legislation was
sourced using the LSE Climate Law Database,
and analysed to identify external elements.
To identify climate and energy trends across
a broad array of trade and investment

agreements, the RTA Exchange database was
used to identify trade agreements including
references to climate change, renewable energy,
disaster and sustainable development goals.
The International Investment Agreements
Navigator was also used to identify BITs
and treaties with investment provisions that
included references to sustainable development
and environment in their preambles; not lower-
ing environmental standards; and mentions of
corporate social responsibility in the agreement
body.
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3. Key trends in Commonwealth climate legislation
with a focus on their external dimensions

All Commonwealth countries have ratified
the Paris Agreement, and the vast major-
ity have submitted their first NDC.! The
power of Commonwealth countries to drive
the global solutions needed to achieve Paris
Agreement objectives, including art 2.1(c), is
manifested by the fact that Commonwealth
states represent a third of the world’s popula-
tion across every continent and ocean, and
account for over a quarter of the parties to
the UNFCCC. The Commonwealth’s com-
mitment to climate action, and the recog-
nition that many Commonwealth member
states — as small island states, low-lying coastal
states and least developed countries (LDCs) -
face the greatest challenges, was manifest in
the 2009 Commonwealth Climate Change
Declaration. The Commonwealth’s support for
the Paris Agreement was emphasised in the
2015 Commonwealth Leaders’ Statement on
Climate Action, wherein Commonwealth lead-
ers declared that each NDC registered would
be at least as ambitious as their corresponding
intended nationally determined contributions
(INDCs). Leaders also declared their commit-
ment to encouraging public and private finance
to fund adaptation and mitigation, and to mobil-
ising public finance from developed countries
to help developing countries, while in particu-
lar, encouraging the mobilisation of resources
for the newly established Commonwealth
Climate Finance Access Hub.? Building on this,
in 2018, Commonwealth Heads of Government
declared international trade and investment
to be an ‘engine for generating inclusive and
participative economic growth and a means
to deliver the 2030 Agenda for Sustainable
Development’ (The Commonwealth, 2018).

In light of this strong commitment to imple-
menting the Paris Agreement, it follows that
Commonwealth countries are exhibiting some
innovative approaches to climate change legis-
lation. A survey of a number of Commonwealth
states’ climate-related legislation reveals the fol-
lowing trends and innovations:

3.1 Generaltrends in climate legislation

The vast majority of countries have legislation -
particularly energy legislation - that directly

addresses climate change, either in specific leg-
islation or integrated into other sectoral laws
(Nachmany et al., 2017).

3.2 Climate change action plans

The domestic legislation of many states pro-
vides for the formulation of national climate
change action plans.’> Malta’s Climate Action
Act 2015 requires government to develop a
national low-carbon development strategy to
monitor UNFCCC obligations and to meet
EU standards and sinks across all sectors,
and a national adaptation strategy focused on
preventing and reducing the adverse effects
of climate change, with both to be updated at
least every four years.* In Kenya, the National
Climate Change Council was established to
approve five-year national climate change
action plans. Formulation of these plans is
to be informed by a broad range of factors,
including scientific knowledge, economic
and fiscal circumstances, international law,
indigenous knowledge, social circumstances,
and impacts on biodiversity and ecosystem
services, and is to allow for public and stake-
holder engagement.> The legislation sets out
the required contents of the plan in detail,
including a requirement to set out actions for
mainstreaming climate change responses into
sector functions.®

3.3 Climate change duties and integrated
decision-making

A number of domestic Acts in Commonwealth
states impose climate change-related obliga-
tions on government and other decision-mak-
ers. By way of example, New Zealand’s Energy
Efficiency and Conservation Act 2000 requires
decision-makers exercising responsibilities,
powers, or functions under the Act to consider
a number of ‘sustainability principles, including
the need to maintain and enhance the quality
of the environment, the needs of future gen-
erations, and social and cultural wellbeing of
people and communities.” New Zealand also
requires that all persons exercising functions
and powers under its Resource Management
Act 2004 - which relates to managing the use,
development and protection of natural and
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physical resources — have particular regard to
the effects of climate change and the benefits
of renewable energy.® Maltas Climate Action
Act 2015 goes further, imposing a duty upon
everyone to protect the climate,” and a duty
upon the government to protect the climate for
present and future generations'® and to ensure
that climate change actions contribute to sus-
tainable development. Kenya’s legislation goes
further still, imposing a duty on government
public entities to integrate the national action
plan into sectoral strategies and to designate
an adequately resourced unit for this purpose,
regularly review performance of this integra-
tion and report annually on performance.!
Climate change duties may also be imposed
on private entities.!? Unsatisfactory perfor-
mance of climate change duties by public and
private entities may be subject to investigation.
Kenya’s legislation further promotes integrated
decision-making by requiring the National
Environmental Management Authority to
integrate a climate change risk and vulner-
ability assessment into every assessment that it
undertakes.!?

Beyond allowing for climate change obli-
gations to be imposed on public and private
sector entities, and for performance of these
duties to be subject to monitoring and investi-
gation, Kenya’s legislation also allows individu-
als to take legal action by alleging that a person
has acted in a manner that has or is likely to
adversely affect efforts toward climate change
adaptation and mitigation.!*

3.4 Carbon sinks

Commonwealth states have shown a number
of innovative approaches to enhancing carbon
sinks and protecting forests. In Antigua and
Barbuda, the government has the power to des-
ignate areas as carbon sinks. In the Bahamas,
the government has established a Forestry
Unit to regulate exploitation and other forestry
activities (including on private lands), and
to declare and manage forest reserves.!”> This
includes the development of five-year Forest
Management Plans, which must include the
objectives of carbon sequestration and refores-
tation. In Zambia, permits are required to trade
in forest produce, while in New Zealand, legis-
lation prohibits indigenous timber felling and
export. In Vanuatu, legislation establishes car-
bon sequestration rights, which decouple car-
bon rights from land rights.

3.5 Education, information and reporting

Integration of climate change and renewable
energy into the educational curriculum has
been observed in the legislation of a number of
states,!¢ as well as the provision of public par-
ticipation in the formulation of climate change
law and policies.!” Reporting requirements on
energy efficiency are common, which is unsur-
prising given the importance of transparency
for Paris Agreement reporting objectives. The
Bahamas requires public suppliers to submit
their renewable energy objectives to a desig-
nated authority. Australia has a specific Act that
provides a national framework for reporting and
disseminating information about greenhouse
gas emissions and energy consumption of cor-
porations, with one of the purposes of the Act
being to ensure the fulfilment of international
reporting requirements.'® Australia also has a
separate Act that requires disclosures relating
to the energy efliciency of buildings.' In Kenya,
building owners who fail to conserve energy or
to audit and analyse the energy consumption
of their buildings are liable to conviction.?® A
number of states have established specific bod-
ies responsible for monitoring national compli-
ance with UNFCCC (and SDG) obligations.?!

3.6 Disaster management legislation

As mentioned above, a significant number of
Commonwealth member states are small island
states, low-lying coastal states and least devel-
oped countries (LDCs), and are thus most vul-
nerable to the effects of climate change. It follows
that a significant number of Commonwealth
states have disaster management legislation
with specific climate change provisions, with
a view towards adaptation.?? Bangladesh has
established a disaster management system and
an institute to research links between climate
change and disasters. Kenya requires authorities
to identify disaster risk reduction strategies on
an annual basis, and for drought management
authorities to co-ordinate and implement proj-
ects that strengthen climate change resilience. In
Seychelles, all government institutions and pri-
vate organisations must formulate disaster risk
management plans, and in doing so, co-operate
with international organisations and govern-
ments. Pakistan requires plans to be formulated
at all levels of government. As discussed further
below, disaster management is a key area where
trade and investment agreements may serve to
strengthen LDC’s climate resilience.



8 Climate and Energy Provisions in Trade Agreements with Relevance to the Commonwealth

4. Financial mechanisms relating to climate action

4.1 Renewable energy funds

Legislation establishing funds for the purpose of
financing renewable energy research and devel-
opment is a common feature of Commonwealth
climate legislation.”> National funds are also
established to assist reforestation, conservation
and education activities;?* to redress adverse
impacts of climate change;?> as well as to provide
grants for climate change research and innova-
tion, business loans to develop innovative actions,
and to provide technical assistance to lower levels
of government.? Some countries explicitly allow
for their funds to receive international donations
or aid funding for particular projects.?”’

4.2 Financial incentives and tax
exemptions for renewable energy projects

Many states legislate feed-in tariff schemes for
the purchase of renewable energy.?® In addi-
tion, several states legislate tax exemptions
as a means to incentivise use of renewable
energy resources.”” Examples include provid-
ing income tax exemptions for the sale of cer-
tified emissions reductions derived from CDM
projects;*® exempting electricity projects using
renewable sources from import, corporate and
retail tax; and exempting renewable energy
equipment from import duties.*! Innovatively,
Barbados offers income tax deductions for
renewable energy production and use, and for
training in renewable energy and energy effi-
cient systems for unemployed young people.

4.3 Carbon pricing

Carbon pricing initiatives are gaining momen-
tum globally, with 11 new initiatives imple-
mented in 2018 and 2019, bringing the total
number of initiatives (emissions trading
schemes and carbon taxes) implemented and
scheduled to be implemented to 57 (World
Bank, 2019, p. 9). These initiatives cover

approximately 20 per cent of global greenhouse
gas (GHG) emissions (Ibid.). The increased rate
of adoption of these initiatives demonstrates an
active international commitment to achieving
the emission reduction goals set out in the Paris
Agreement (Gehring and Phillips, 2019).3?
Canada, Singapore and South Africa are among
the Commonwealth nations that have recently
introduced carbon taxes.3? Canada’s carbon tax,
which was introduced in January 2019, applies
to any province or territory of Canada that
requests the price, or to any province or terri-
tory that has not already implemented a com-
pliant carbon pricing system.** This legislation
thus encourages provincial-level carbon pricing
initiatives. Some states also have carbon taxes
for motor vehicles, depending on their carbon
dioxide emissions.’> Emissions trading schemes
operate in Commonwealth countries that
are part of the EU, as well as in New Zealand.
Expanding carbon pricing and emissions trad-
ing schemes among Commonwealth states
represents an opportunity to enhance achieve-
ment of NDCs: as the World Bank’s 2019 report
suggests (World Bank Group, 2019), coverage
and price levels of international carbon pricing
initiatives remain insufficient for meeting Paris
Agreement objectives.

4.4 Investment

Australias Clean Energy Finance Corporation
has a mandate to invest, directly and indirectly,
in clean energy technologies.*® In particular, the
Corporation isempowered to invest in Australian
(or mainly Australian) businesses or projects
that develop or commercialise energy efficient,
low-emission or renewable energy technologies,
and in businesses that supply goods or services
needed for those purposes. The corporation is
able to make investments itself or through sub-
sidiaries or other investment vehicles.

5. External features of climate legislation

5.1 International co-operation

A common feature of Commonwealth climate
legislation is the reference to international

co-operation regarding issues such as disaster
response and renewable technology invest-
ment. Some states refer to a ‘principle’ of
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co-operation, requiring government officials to
promote co-operation with other governments
and international organisations concerned
with environmental protection,”” or require
government to negotiate multilateral environ-
mental agreements in a way that integrates
Lillendaal Declaration principles on climate
change adaptation.® More specific provisions
require designated authorities to co-operate or
collaborate with international institutions and
foreign governments to promote, invest in and
develop alternative and renewable energies;*
for example, Malaysia’s Sustainable Energy
Development Authority Act 2011, which estab-
lished its Sustainable Energy Development
Authority.#? This link between co-operation
and investment should be encouraged. With
respect to disaster management, some climate-
vulnerable Commonwealth states require gov-
ernment and even private organisations to
co-operate internationally to respond to disas-
ters and reduce climate risk,*! with Seychelles’
Disaster Risk Management Act containing
extensive provisions governing such interna-
tional co-operation.*?

5.2 International assistance

Obtaining international financial assistance for
the purpose of climate change adaptation and
mitigation is particularly important for small
island states and LDCs. Legislation in one state
requires government bodies to participate in
international conventions and forums, with a
view to obtaining the fullest possible assistance
to address climate change and undertake adap-
tation initiatives.*> Another charges an author-
ity with preparing suitable mitigation and
adaptation projects to submit to local and inter-
national institutions for funding (for example,
from the Clean Development Mechanism
(CDM), Global Environment Facility (GEF),
Green Climate Fund (GCF) and Adaptation

Fund).** Seychelles’ Energy Act requires the
Minister responsible for Environment to estab-
lish procedural requirements for CDM projects,
prescribe criteria for eligible projects, develop
a CDM policy, review proposed projects, and
monitor and implement the projects located
within Seychelles.*> Unusually, Seychelles has
legislation allowing for debt swap transactions,
enabling the country to swap part of its sover-
eign debt in return for undertaking conserva-
tion and climate adaptation activities.*® This
kind of innovative legislation may be useful for
other Commonwealth states in debt situations.

5.3 Carbon credits

Several Commonwealth countries’ domestic
legislation provides for regulation of carbon
credit schemes.*” Some countries also promote
carbon credit usage by requiring government
agencies to encourage and assist project devel-
opers to apply for carbon credits for energy efhi-
ciency projects using a CDM.*8 Samoa’s forestry
management legislation aims to manage forest
resources in a manner that maximises conser-
vation and financial benefits from carbon credit
trading and related opportunities.*® It recog-
nises the part that forest resources can play in
implementing carbon trading through carbon
credits and offsets, and allows for regulations
to be made for this purpose, including enter-
ing agreements with any party to participate
in such schemes and share the benefits.*® With
respect to REDD and REDD+, few Acts spe-
cifically mention these initiatives; however, one
does charge a government agency with prepar-
ing projects for REDD+ funding,>! and another
empowers a national body to monitor REDD
and REDD+ activities.

The general absence of investment and
trade provisions in the domestic legislation of
Commonwealth nations presents an opportu-
nity for increased ambition.

6. Analysis of key trends in climate/energy provisions
of Commonwealth FTAs/BITs

Trade and investment agreements are increas-
ingly integrating environmental language into
their provisions. Some agreements integrate
climate issues throughout their text,? and dis-
tinct chapters on trade and the environment

are a common feature of modern FTAs.>?
Promisingly, some agreements have even pro-
gressed to include chapters on ‘climate action’
(Annis, 2015). Further, a number of BITs and
treaties with investment provisions involving
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Commonwealth states include commitments
to sustainable development and environmental
aspects in their preambles. The section below
discusses some key features observed in recent
trade and investment agreements that include
Commonwealth country parties, with a view
to identifying useful mechanisms for future
agreement negotiations, particularly regarding
climate-vulnerable countries and LDCs.

6.1 Commitments to improving
environmental protection

Many FTAs involving Commonwealth parties
seek to establish high levels of environmental
protection. By way of example, Canada-Chile
1996 states that ‘each Party shall ensure that its
laws and regulations provide for high levels of
environmental protection and shall strive to
continue to improve those laws and regulations,
thus imposing a result-based obligation. Other
agreements contain weaker obligations of con-
duct, asking parties to ‘strive to’ ensure high
levels of environmental protection.>* Uniquely,
CETA 2016 contains an obligation of conduct,
but adds that the governance of environmen-
tal protection is to be conducted ‘in a manner
consistent with the multilateral environmental
agreements and that laws and policies are to
‘provide for and encourage high levels of envi-
ronmental protection’ (Gehring and Phillips,
2019).%°

Interestingly, the  BLEU  (Belgium-
Luxembourg Economic Union)-Mozambique
BIT (2006) provides that, ‘Contracting Parties
recognise that co-operation between them
provides enhanced opportunities to improve
environmental protection standards. Upon
request by either Contracting Party, the other
Contracting Party shall accept to hold expert
consultations on any matter falling under the
purpose of this Article’>®

Including explicit references to climate
change mitigation and adaptation to these pro-
visions may help drive ambition toward achiev-
ing Paris Agreement objectives, particularly
with respect to climate change adaptation mea-
sures, which may not be considered to be envi-
ronmental protection measures.

6.2 Non-regression clauses

Non-regression provisions are also an increas-
ingly common feature of FTAs, and consti-
tute a commitment on behalf of the parties
not to regress on internationally recognised

environmental standards and obligations
in order to secure trade advantage or eco-
nomic gain (Gehring and Phillips, 2019;
Lofts et al. 2017).”” A survey of FTAs involv-
ing Commonwealth states reveals a number
of formulations of non-regression provisions.
Agreements involving Canada commonly pro-
vide that neither party shall encourage trade or
investment by weakening or reducing levels of
protection afforded in its environmental laws.>8
Similarly, the CARIFORUM-EC EPA 2008 pro-
vides that parties agree not to encourage trade
or foreign direct investment to enhance or
maintain a competitive advantage by (inter alia)
lowering domestic environmental protection
levels. More comprehensively, Malaysia—New
Zealand 2009 provides that ‘Neither Party shall
seek to encourage or gain trade or investment
advantage by weakening or failing to enforce or
administer its environment laws, regulations,
policies and practices in a manner affecting
trade between the Parties. The Environment
chapters of the TPP 2015 and New Zealand-
Korea 2015 agreements go further by stating
that parties ‘shall not waive or otherwise dero-
gate from, or offer to waive or otherwise dero-
gate from environmental law in a manner that
weakens or reduces the protections, thus broad-
ening the scope of prohibited conduct.

FTAs and BITs also commonly include spe-
cific non-regression provisions with respect
to investment. A simple example of a provi-
sion that features in a number of FTAs involv-
ing Commonwealth countries is this one from
Brunei-Japan 2007, which states that ‘Each
Party recognises that it is inappropriate to
encourage investments by investors of the other
Party by relaxing its environmental measures’>
Some agreements contain non-regression pro-
visions in both their environment and invest-
ment chapters.

CARIFORUM-EC EPA 2008 and New
Zealand-Korea 2015 provide the following use-
ful examples:®°

CARIFORUM-EC EPA 2008

— Title II (Investment, Trade in Services and
E-Commerce), Chapter 2 (Commercial pres-
ence), Article 73 — Maintenance of standards

— The EC Party and the Signatory
CARIFORUM States shall ensure that for-
eign direct investment is not encouraged by
lowering domestic environmental, labour
or occupational health and safety legislation
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and standards or by relaxing core labour

standards or laws aimed at protecting and

promoting cultural diversity.

— Title IV (Trade related issues), chapter 4
(environment), Article 188 - Upholding
levels of protection
1. Subject to Article 184(1), the Parties

agree not to encourage trade or foreign

direct investment to enhance or main-
tain a competitive advantage by:

a. lowering the level of protection
provided by domestic environmen-
tal and public health legislation;

b. derogating from, or failing to apply
such legislation.

2. The Parties and the Signatory
CARIFORUM States commit to not
adopting or applying regional or
national trade or investment-related
legislation or other related administra-
tive measures as the case may be in a
way which has the effect of frustrating
measures intended to benefit, protect
or conserve the environment or natural
resources or to protect public health.

New Zealand-Korea 2015

— Investment chapter art 8.10 Investment and
Environment
(2) The Parties recognise that it is inap-

propriate to encourage investment by
relaxing domestic health, safety, or
environmental measures.

— Environment chapter art 17.5 Upholding
Levels of Protection in the Application and
Enforcement of Laws
(3) The Parties recognise that it is inappro-

priate to encourage trade or investment
by weakening or reducing the protec-
tions afforded in each Party’s respective
environmental law. Accordingly, each
Party shall not waive or otherwise der-
ogate from, or offer to waive or other-
wise derogate from environmental law
in a manner that weakens or reduces
the protections afforded in that law to
encourage trade or investment between
the Parties.

Many of the surveyed BITs allow parties to
request consultation upon an alleged breach.5!
One of the more comprehensive clauses is that
of Canada-Mali BIT (2014), which provides:

11

1. The Parties recognize that it is inappropri-
ate to encourage investment by relaxing
domestic health, safety, or environmen-
tal measures. Accordingly, a Party should
not waive or otherwise derogate from,
or offer to waive or otherwise derogate
from, those measures to encourage the
establishment, acquisition, expansion, or
retention in its territory of an investment
of an investor.

2. If a Party considers that the other Party
has offered such an encouragement, it may
request consultations with the other Party
and the Parties shall consult with a view to
avoiding any such encouragement. During
these consultations, the Parties undertake
to make best efforts in good faith to resolve
any dispute regarding the application of
paragraph 1. ...

Canada-Nigeria BIT (2014) goes further,
allowing for parties to consult or request estab-
lishment of an arbitral tribunal.6?

Including non-regression clauses such as
thoseaboveisauseful meansfor Commonwealth
states to commit to maintaining their environ-
mental standards and achieving their NDCs, in
accordance with the Paris Agreement (Gehring
and Phillips, 2019).%® Further, non-regression
has been described by Professor Jorge Vifiuales
as ‘perhaps a major new principle of interna-
tional environmental law in the years to come’
(Vinuales, 2016). Detailed non-regression pro-
visions, such as those that feature in Malaysia—
New Zealand 2009, TPP 2015 and New
Zealand-Korea 2015, should be encouraged.
Including non-regression clauses in investment
chapters as well as in the environment chapters
of FTAs is an important means of integrating
environmental concerns more thoroughly into
FTAs, and should feature in future agreement
negotiations. To bring international trade law
into better alignment with Paris Agreement
objectives, non-regression provisions should
make explicit reference to climate change law
as well as environmental protection laws, and
could even refer to a requirement not to dero-
gate from NDC commitments.

A challenge for future FTAs will be establish-
ing (a) how regression can be proven and (b) the
legal consequences of regression (Gehring and
Phillips, 2019).%* Clauses allowing for consulta-
tion and arbitral tribunals upon alleged breach
may provide a step in the right direction.
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7. Broad co-operation on climate and environmental
issues and renewable energy

Co-operation with respect to climate change
and other environmental issues is an increas-
ingly common feature of trade agreements,
particularly those involving the EU (Gehring
and Phillips, 2019).%5 The intricacy of climate
change co-operation provisions has increased
over the past decade: many older agreements
that refer to climate change simply provided
that parties would develop and strengthen co-
operation on environment, including climate
change and its prevention.®® By contrast, more
recent climate change co-operation provisions
are more extensive,

Some agreements incorporate co-opera-
tion on strengthening the UNFCCC regime:
EU-Japan contains a commitment to imple-
menting the Paris Agreement, requiring both
parties to work together to realise UNFCCC
aims, take steps to meet Paris objectives and
promote trade as a means of reducing GHG
emissions and of achieving climate-resilient
development.®” In EC-Singapore, parties reaf-
firm their commitment to the UNFCCC, Kyoto
and Paris agreements, to work together to
strengthen the UNFCCC regime, and to sup-
port efforts to develop a post-2020 international
climate change agreement under the UNFCCC
that applies to all parties.®

Where renewable energy technologies are
mentioned in FTAs, this is commonly in the
context of co-operation provisions; for exam-
ple, promoting research, investment, develop-
ment and trade related to these technologies.®®
In EC-Singapore, areas of co-operation include
addressing adverse effects of trade on climate
and promoting low-carbon technologies and
energy efficiency.”’

CETA's article on ‘co-operation on environ-
mental issues’ provides that parties commit to
co-operate in areas such as (among others): the
environmental dimension of corporate social
responsibility; ‘trade-related aspects of the cur-
rent and future international climate change
regime, as well as domestic climate policies and
programmes relating to mitigation and adapta-
tion, including issues relating to carbon mar-
kets, ways to address adverse effects of trade

on climate, as well as means to promote energy
efficiency and the development and deploy-
ment of low-carbon and other climate-friendly
technologies’; ‘trade and investment in environ-
mental goods and services, including environ-
mental and green technologies and practices;
renewable energy; energy efficiency; and water
use, conservation and treatment.”!

Notably, EU-Republic of Moldova 2014
contains a separate ‘Climate Action’ chapter,
under the title ‘Economic and Other Sectoral
Co-operation’’? This chapter contains extensive
co-operation provisions with respect to climate
change, many of which relate to capacity-building
and are particularly relevant for climate-vulner-
able countries, stating that parties ‘shall develop
and strengthen their cooperation to combat cli-
mate change,”?® and more specifically, that

co-operation shall promote measures at

domestic, regional and international level,

including in the areas of:

a. mitigation of climate change;

b. adaptation to climate change;

c. carbon trading;

d. research, development, demonstration,
deployment and diffusion of safe and
sustainable low-carbon and adaptation
technologies;

e. mainstreaming of climate consider-
ations into sector policies; and

f. awareness raising, education
training.”

and

Additionally, parties shall exchange information
and expertise, implement joint research activi-
ties and exchanges of information on cleaner
technologies, and implement joint activities at
regional and international levels, including with
regard to multilateral environmental agreements
ratified by parties.”> According to article 95,

cooperation shall cover, among others, the

development and implementation of:

a. an overall climate strategy and action
plan for the long-term mitigation of
and adaptation to climate change;
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b. vulnerability and adaptation
assessments;

c. a National Strategy for Adaptation to
Climate Change;

a low-carbon development strategy;

e. long-term measures to reduce emis-
sions of greenhouse gases;

f.  measures to prepare for carbon trading;
measures to promote technology trans-
fer on the basis of a technology needs
assessment;

h. measures to mainstream climate con-
siderations into sector policies; and

i. measures related to ozone-depleting
substances.

Further, the parties are to have regular dia-
logue on the issues covered in the Climate
Action chapter.’® Under the agreement, the
Republic of Moldova undertakes to gradually
approximate its legislation to specific EU cli-
mate legislation and international instruments
within specified time periods.”” The agree-
ment also contains a separate chapter on “Trade
and Sustainable Development, which includes
‘trade-related aspects of the current and future
international climate change regime, includ-
ing means to promote low-carbon technologies
and energy efficiency’ among the list of areas in
which parties ‘may co-operate’”®

The EU-Central America 2012 agreement is
another example of an agreement that recog-
nises differences in capacity between parties,
and features a number of provisions that may
be of assistance to LDC negotiators:

- Its chapter on ‘Political Dialogue’ provides
that ‘Parties shall promote a dialogue in the
areas of environment and sustainable devel-
opment by exchanging information and
encouraging initiatives on local and global
environmental issues, recognising the prin-
ciple of shared but differentiated responsibil-
ities, as set forth in the 1992 Rio Declaration
on Environment and Development, and
that this dialogue ‘shall be aimed, inter alia,
at fighting the threat of climate change,
biodiversity conservation, the protection
and sustainable management of forests to,
inter alia, reduce emissions from deforesta-
tion and forest degradation, the protection
of hydro and marine resources, basins and
wetlands, the research and development

13

of alternative fuels and renewable energy
technologies and the reform of environ-
mental governance in view of increasing its
efficiency’.”®

- The ‘Economic and Trade Development’
chapter provides that ‘Parties agree to
cooperate, including by supporting techni-
cal assistance, training and capacity build-
ing actions in, inter alia, ‘promoting trade
related cooperation mechanisms as agreed
by the Parties to help implement the cur-
rent and future international climate change
regime.®

— The Parties also agree that ‘their joint objec-
tive shall be to foster co-operation in the
field of energy, in particular sustainable
clean and renewable energy sources, energy
efficiency, energy saving technology, rural
electrification and regional integration of
energy markets, among others as identi-
fied by the Parties, and in compliance with
domestic legislation, and that such co-
operation may include, inter alia, ‘promo-
tion of the application of clean development
mechanisms to support the climate change
initiatives.®!

The co-operation provisions in some agree-
ments involving the Commonwealth recognise
the intersection between climate change and
particular industries. One example is Korea—
Australia 2014, whose chapter on co-operation
welcomes parties to cooperate in relation to the
impact of climate change on marine ecosys-
tems,®? and on forestry resources.®* Korea—New
Zealand 2015 is another example, referring to
the ‘role of the agriculture, forestry and fisher-
ies sectors in contributing to low-carbon green
growth’®

Climate change co-operation is likely to
continue to feature in FTAs, with increas-
ing calls for mutual compliance with Paris
Agreement objectives as a precondition of any
trade negotiation or agreement (Gehring and
Phillips, 2019).%> Negotiators should recognise
that taking effective climate change mitigation
measures could constitute a competitive disad-
vantage in some areas, and should provide for
broad collaboration to counter this (Gehring
and Phillips, 2019).8¢ Including separate chap-
ters on climate action, as seen in EU-Republic
of Moldova and EU-Georgia, is a progressive
step that should guide future FTA negotiations.
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7.1 Climate change in dispute settlement
provisions

FTAs involving Commonwealth states may
also include climate change provisions in
their dispute settlement provisions. CETA’s
Trade and Environment chapter contains a
dispute resolution clause and provides for
the creation of a Committee on Trade and
Sustainable Development to implement chap-
ter provisions. EU-Korea also contains provi-
sion for a Committee on Trade and Sustainable
Development, and for government consulta-
tions and creation of a panel where a dispute
arises. Because these provisions are contained
within trade and environment chapters, they
operate separately from the general dispute
resolution provisions, thus carry less force, and
do not specify penalties (Gehring and Phillips,
2019).%” This approach is in line with the facili-
tative approach that many environmental law
treaties, including the UNFCCC and Paris
Agreement, take toward enforcement (Gehring
and Phillips, 2019).88

7.2 Removal of tariff and non-tariff barriers
to address climate change

Some FTAs involving Commonwealth states
go further than requiring co-operation on cli-
mate change matters. For example, the “Trade
and Environment’ chapter in New Zealand-
Chinese Taipei (Taiwan) 2013, which aims to
contribute to sustainable development by pro-
moting mutually supportive trade and environ-
ment policies, and enhancing capacities and
capabilities of parties to address trade-related
environmental issues,®® provides for eliminat-
ing tarift and non-tariff barriers to address cli-
mate change:”

1. The Parties recognise that facilitating
trade in environmental goods and services
through elimination of tariff and non-tarift
barriers can enhance economic perfor-
mance and address global environmental
challenges including climate change; natu-
ral resources protection; water, soil and air
pollution; management of waste and waste
water; and depletion of the ozone layer.

2. Accordingly, the Parties shall:

a. eliminate all tariffs on environmental
goods®! upon entry into force of this
Agreement;

b. facilitate the movement of business
persons involved in the sale, delivery

or installation of environmental goods
or the supply of environmental ser-
vices”? in accordance with Chapter
14 (Temporary Entry of Business
Persons);

c. endeavour to address any non-tariff
barriers identified by either Party that
impede trade in environmental goods
or services, working through the Joint
Commission as appropriate; and

d. encourage the application of good
regulatory principles to the design
of any future standards and regula-
tions relating to environmental goods
and services, including transparency,
proportionality, a preference for least
trade-distorting measures, and the use
of internationally agreed standards.

Another model example is found in Title IX,
‘Trade and Sustainable Development, art 275
of EU-Colombia and Peru 2012, titled ‘climate
change’:

1. Bearing in mind the United Nations
Framework Convention on Climate Change
(hereinafter referred to as UNFCCC’) and
the Kyoto Protocol, the Parties recognise
that climate change is an issue of common
and global concern that calls for the wid-
est possible co-operation by all countries
and their participation in an effective and
appropriate international response, for the
benefit of present and future generations of
mankind.

2. 'The Parties are resolved to enhance their
efforts regarding climate change, which
are led by developed countries, including
through the promotion of domestic poli-
cies and suitable international initiatives to
mitigate and to adapt to climate change, on
the basis of equity and in accordance with
their common but differentiated responsi-
bilities and respective capabilities and their
social and economic conditions, and taking
particularly into account the needs, cir-
cumstances, and high vulnerability to the
adverse effects of climate change of those
Parties which are developing countries.

3. 'The Parties also recognise that the effect
of climate change can affect their current
and further development, and therefore
highlight the importance of increasing and
supporting adaptation efforts, especially
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in those Parties which are developing

countries.

4. Considering the global objective of a rapid
transition to low-carbon economies, the
Parties will promote the sustainable use of
natural resources and will promote trade
and investment measures that promote and
facilitate access, dissemination and use of
best available technologies for clean energy
production and use, and for mitigation of
and adaptation to climate change.

5. The Parties agree to consider actions to
contribute to achieving climate change mit-
igation and adaptation objectives through
their trade and investment policies, inter
alia by:

a. facilitating the removal of trade and
investment barriers to access to, inno-
vation, development, and deployment
of goods, services and technologies
that can contribute to mitigation or
adaptation, taking into account the cir-
cumstances of developing countries;

b. promoting measures for energy effi-
ciency and renewable energy that
respond to environmental and eco-
nomic needs and minimise technical
obstacles to trade.

The above provision, which refers to the princi-
ple of common but differentiated responsibili-
ties, and takes account of the high vulnerability
of developing country parties, provides a use-
ful model for future FTAs involving develop-
ing countries. While art 275(5) only provides
that parties ‘agree to consider’ removing trade
barriers, the mention of removal is a positive
step, and future FTAs should build on this and
include stronger language favouring - or per-
haps mandating - removal of barriers.

A final example of removing barriers is found
in the “Trade and Sustainable Development’
chapter of EU-Moldova 2014, in which ‘Parties
reconfirm their commitment to enhance the
contribution of trade to the goal of sustainable
development in its economic, social and envi-
ronmental dimensions. Parties ‘shall strive to
facilitate and promote trade and investment in
environmental goods and services, including
through addressing related non-tariff barriers,
and also ‘shall strive to facilitate the removal
of obstacles to trade or investment concerning
goods and services of particular relevance to
climate change mitigation, such as sustainable
renewable energy and energy efficient products

15

and services, including through the adoption
of policy frameworks conducive to the deploy-
ment of best available technologies and through
the promotion of standards that respond to
environmental and economic needs and mini-
mise technical obstacles to trade.*?

7.3 Voluntary market mechanisms

In addition to provisions calling for removal of
trade and investment barriers, another advance-
ment is promotion of voluntary market mecha-
nisms. The “Trade and Environment’ chapter in
New Zealand-Chinese Taipei (Taiwan) 2013
recognises that flexible, voluntary mechanisms,
such as information and expertise sharing,
voluntary auditing and reporting and market-
based incentives, can contribute to high levels
of environmental protection.”* According to the
provision, parties should encourage develop-
ment of these mechanisms, and should encour-
age businesses, NGOs and others who are
developing or applying voluntary environmen-
tal goals or standards to do so transparently,
and where appropriate, based on internation-
ally recognised standards, recommendations or
guidelines.

The Australia—US 2004 agreement’s environ-
ment chapter also refers to voluntary mecha-
nisms, providing that “The Parties recognise
that flexible, voluntary, and market-based
mechanisms can contribute to the achievement
and maintenance of high levels of environmen-
tal protection. As appropriate and in accor-
dance with its law, each Party shall encourage
the development of such mechanisms, which
may include partnerships, sharing information,
and market-based mechanisms that encour-
age the protection of natural resources and the
environment.?> The TPP 2015 contains a similar
provision: “The Parties recognise that flexible,
voluntary mechanisms, for example, voluntary
auditing and reporting, market-based incen-
tives, voluntary sharing of information and
expertise, and public-private partnerships,
can contribute to the achievement and main-
tenance of high levels of environmental pro-
tection and complement domestic regulatory
measures. The Parties also recognise that those
mechanisms should be designed in a manner
that maximises their environmental benefits
and avoids the creation of unnecessary barriers
to trade’

Provisions removing trade and investment
barriers to climate change while considering
the circumstances of developing countries, and
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allowing for voluntary market mechanisms, are
important developments that should feature
more heavily in future agreements.

7.4 Carbon markets

According to the World Banks 2019 report
on Trends, interest in international co-opera-
tion has increased. By way of example, the EC
recently held its first policy dialogue with China’s
new Ministry of Ecology and Environment,
reiterating continued bilateral co-operation in
developing China’s national emissions trading
scheme (ETS) (World Bank, 2019, p. 11).

Carbon markets are not widely mentioned
in FTAs, but have featured in some co-oper-
ation provisions: CETA provides that Parties
commit to co-operate in areas such as trade-
related aspects of the current and future inter-
national climate change regime, as well as
domestic climate policies and programmes
relating to mitigation and adaptation, includ-
ing issues relating to carbon markets, ways to
address adverse effects of trade on climate, as
well as means to promote energy efficiency
and the development and deployment of low-
carbon and other climate-friendly technolo-
gies. Further, the EU-Central America 2012
agreement provides that ‘cooperation shall
seek to facilitate joint initiatives in the area of
climate change mitigation and adaptation to
its adverse effects, including the strengthening
of carbon market mechanisms;’® thus promot-
ing domestic carbon markets. Additionally,
EU-Moldova’s ‘climate action’ chapter (set out
in detail above), includes carbon trading as an
area for co-operation.

The EU-Colombia and Peru 2012 agreement
promotes REDD, providing that parties

recognise the importance of co-operation activi-
ties that contribute to the implementation and
better use of this Title and, in particular, to the
improvement of policies and practices related to
labour and environmental protection as set out
in its provisions. Such co-operation activities
should cover activities in areas of mutual interest,
such as ... (d) activities related to the adaptation
to, and mitigation of, climate change, including
activities related to the reduction of emissions from
deforestation and forest degradation ("REDD");
(e) activities related to aspects of the interna-
tional climate change regime with relevance for
trade, including trade and investment activities
to contribute to the achievement of the objectives
of the UNFCCG;....%”

International co-operation through carbon
pricing has the potential to contribute signifi-
cantly to reducing the costs of climate change
mitigation, needed for countries to achieve their
NDCs, and synonymous with the co-operation
objectives of article 6 of the Paris Agreement
(World Bank 2019, p. 11). Provisions that foster
adoption and use of international or national
climate finance mechanisms offer an opportu-
nity for developing countries to formulate or
strengthen domestic carbon financing legisla-
tion or to better partake in international carbon
trading schemes.

7.5 Corporate social responsibility

Another feature of trade and investment agree-
ments that has begun to gain momentum over
the past decade is the incorporation of corporate
social responsibility (CSR) provisions (Peels
et al., 2016). A common formulation used in
BITs involving Canada provides that ‘each party
should encourage enterprises operating within
its territory or subject to its jurisdiction to vol-
untarily incorporate internationally recognized
standards of corporate social responsibility in
their practices and internal policies:®® CETA’s
preamble encourages ‘enterprises operating
within their territory or subject to their juris-
diction to respect internationally recognised
guidelines and principles of corporate social
responsibility, including the OECD Guidelines
for Multinational Enterprises, and to pursue
best practices of responsible business conduct,
and article 24.12 provides that parties commit
to co-operate on areas such as ‘environmental
dimension of corporate social responsibility
and accountability, including the implemen-
tation and follow-up of internationally rec-
ognised guidelines’® A stronger formulation,
found in EU-Moldova 2014, states that parties
agree to promote CSR. Meanwhile, Morocco-
Nigeria 2016 interestingly addresses investors
directly, providing that ‘where standards of cor-
porate social responsibility increase, investors
should strive to apply and achieve the higher
level standards’.!%

Strengthening the language of CSR provisions
may provide a significant opportunity for FTAs
to enhance climate change mitigation efforts,
for example, by requiring parties to formulate
and enforce CSR standards upon investors and
private companies within their jurisdictions,
or to enforce international CSR standards with
respect to environmental practices.



International Trade Working Paper 2020/11

7.6 Disaster response provisions

For  climate-vulnerable = Commonwealth
nations, particularly those with developing
status, the increasing severity and frequency
of climate-related natural disasters is a key —
and growing — area of concern (Sawada and
Takasaki 2017).19! This concern is reflected in
the detailed domestic disaster management
legislation of Commonwealth LDC’s such as
Bangladesh, canvassed above. International
trade agreements with climate-vulnerable
countries should respect these domestic con-
cerns, and seek to enhance countries’ capacity
to prevent and respond to disasters.

7.7 Co-operation and regional integration

A number of FTAs involving Commonwealth
states include co-operation provisions. The
EU-Eastern and Southern Africa States Interim
EPA includes ‘mitigation of natural disasters,
prevention of environmental disasters and the
loss of biodiversity’ in its list of areas of co-
operation.!?? This reference to ‘prevention’ of
disasters may be useful for encouraging par-
ties to take proactive climate change adaptation
measures. A more detailed provision is found
in EC-Slovenia, which, in its chapter on eco-
nomic co-operation, states:

In the field of protection against natural

disasters, the aim of co-operation is to assure

protection of people, animals, property and

environment against natural and man-made

disasters. To this end, the co-operation shall

include the following areas:

— exchange of the outcome of the scientific
and research development projects;

— mutual and early notification on haz-
ards, disasters and their consequences;

— rescue and relief assistance systems in
cases of disasters;

— exchange of experience in rehabilitation
and reconstruction after a disaster;

— education and training for protection
against natural and man-made disasters;

— rescue and relief exercise.!®

Notably, EU-Central America 2012 combines
co-operation provisions with regional inte-
gration objectives. Its preamble highlights the
parties’ ‘commitment to working together in
pursuit of the objectives of poverty eradication,
job creation, equitable and sustainable devel-
opment, including aspects of vulnerability to
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natural disasters, environmental conservation
and protection and biodiversity, and the pro-
gressive integration of the Republics of the CA
Party into the world economy’!* In its separate
chapter on ‘Environment, Natural Disasters
and Climate Change), article 51 states:

1. The Parties agree that cooperation in this
field shall aim to reduce the vulnerability
of the Central American region to natu-
ral disasters through supporting national
efforts, as well as the regional framework for
the reduction of vulnerability and response
to natural disasters, strengthening regional
research, disseminating best practices,
drawing from lessons learnt in Disaster
Risk Reduction, preparedness, plan-
ning, monitoring, prevention, mitigation,
response and rehabilitation. Co-operation
shall also support efforts towards the har-
monisation of the legal framework accord-
ing to the international standards and the
improvement of institutional coordination
and government support.

2. 'The Parties shall encourage strategies that
reduce social and environmental vulner-
ability and strengthen capacities of local
communities and institutions for disaster
risk reduction.

3. 'The Parties shall place particular attention
on improving disaster risk reduction in all
their policies, including territorial manage-
ment, rehabilitation and reconstruction.

Additionally, separate ‘regional integration’
provisions state that cooperation may further
promote the coordination of sectoral policies in
areas such as environment and prevention and
response to natural risks and disasters (among
others).1%

If used the right way, this concept of pro-
moting alignment of disaster prevention and
response policies through trade agreements
has significant potential to enable LDCs to co-
ordinate and strengthen their responses to cli-
mate-induced disasters, particularly where the
agreement involves several LDCs in a closely
defined geographical location.

7.8 Rebates

Of the agreements surveyed, Southern African
Customs Union (SACU) was the only agree-
ment to allow states to grant rebates of customs
duties in respect of goods imported where such
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rebates are for relief of the distress of persons in
cases of national disasters.!%

7.9 Technical barriers to trade

The impact of climate-induced disasters may
pose barriers for LDCs to uphold their trade
commitments. Some agreements acknowl-
edge this reality. Significantly, EU-Papua
New Guinea/Fiji includes a unique provision
that allows a party to impose or increase tar-
iffs where necessary in response to a natural
disaster:1%

Where a Pacific State or the EC Party is in serious
balance of payments and external financial diffi-
culties, or under threat thereof, and in particu-
lar where a Party or Pacific State determines that
... there has been a natural disaster that has or
is likely to cause a serious decline in government
revenue or private sector revenue, that Party or
Pacific State may impose or increase tariffs for
the minimum period necessary and to the mini-
mum extent necessary to arrest or prevent the
serious decline in reserves, or to enable reserves
to increase at a reasonable rate, or to arrest or
preventa serious decline in the fiscal position.

In such circumstances, parties or Pacific States
‘may determine the incidence of the restric-
tions on imports of different products or classes
of products in such a way as to give priority to
the importation of those products which are
more essential’!%® Application of restrictions is
subject to a number of preconditions: for exam-
ple, parties must endeavour to avoid applying
restrictive measures, measures must be consis-
tent with WTO and IMF obligations, and noti-
fication and consultation are required.!®

For climate-vulnerable Commonwealth coun-
tries such as Papua New Guinea and Fiji, the
presence of provisions of this nature may prove
increasingly important as climate-induced
disasters grow more frequent and severe.
Including such provisions in future agree-
ments creates an opportunity for states to alter
their trade obligations in response to climate
disasters.

7.10 Potential future options for countries

Our findings provide anumber of useful forward
steps for future trade and investment agreement
negotiations, particularly those involving LDC
and climate-vulnerable Commonwealth states.
Some key options for provisions that could fea-
ture in future agreements, in summary, are:

First, co-operation provisions on climate action
and renewable energy should be extensive.
They should cover co-operation on strength-
ening the UNFCCC regime. Parties should
commit to promoting carbon trading. They
should also co-operate on research, invest-
ment, development and trade relating to
renewable energy technologies and other
environmental goods and services.

Second, co-operation provisions should extend
to capacity-building and technology trans-
fer, by providing that parties will promote
technology transfer; support technical
assistance, training and capacity-building
operations; promote trade and investment
measures that facilitate access, dissemina-
tion and use of best available technologies -
for renewable energy production and use,
as well as for climate change mitigation and
adaptation; and co-operate on develop-
ment and implementation of vulnerability
and adaptation assessments. FTAs and BITs
should explicitly recognise that the effect of
climate change can affect development, and
highlight the importance of increasing and
supporting adaptation efforts in developing
countries, citing the principle of common
but differentiated responsibilities.

Third, co-operation should also cover devel-
opment and implementation of strategies
and action plans for long-term climate
change mitigation and adaptation, and
should strengthen parties’ domestic climate
action plans, by providing for cooperation
on development and implementation of
national climate changestrategies. Including
these in a separate environment chapter, or
climate action chapter, in the FTA or BIT,
may be a useful means to include these co-
operation provisions.

Fourth, negotiators should explore provisions
facilitating trade in environmental goods
and services through elimination of tar-
iff and non-tariff, while considering the
circumstances of developing countries.
Provisions that include commitments to
undertake  capacity-building  activities
to implement REDD+ and the CDM, or to
assist domestic carbon market development,
are to be encouraged (Gehring et al., 2013).

Finally, FTAs and BITs should include disaster
prevention and response provisions that pro-
mote capacity-building. The Sendai Framework
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for Disaster Risk Reduction 2015-2030 rein-
forces SDG 13 by recognising the intersection
between climate change, sustainable develop-
ment and disaster risk reduction (UNISDR,
2015; Lofts et al., 2017). Cooperation relating
to natural and man-made disasters should thus
cover information exchange about the out-
comes of scientific and research development
projects relating to climate disasters; early noti-
fication of disasters and their consequences;
rescue and relief assistance; exchange of
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experience in rehabilitation and reconstruction
following a disaster; and education and train-
ing for disaster protection. Provisions should
explicitly refer to cooperation with respect to
strengthening domestic disaster management
provisions. Further, parties should have the
ability to impose or increase tariffs where nec-
essary in response to a climate-induced disas-
ter, where the disaster has or is likely to cause a
serious decline in government or private sector
revenue.

8. Conclusions: next steps for strengthening capacity
in climate-vulnerable countries

Commonwealth Secretary-General, Rt Hon
Patricia Scotland QC, recently called on policy-
makers to consider with the utmost serious-
ness how to support countries” access to climate
finance, promote innovation and demand
strong and enforceable climate laws (Scotland,
2019). Our findings show that Commonwealth
states have displayed innovation in their domes-
tic climate legislation and trade and investment
agreements.

Studies show that highly climate-vulnerable
countries are more likely to include climate pro-
visions in their preferential trade agreements:

the EU is an exception to the trend, being less
vulnerable while being one of the strongest
proponents of mitigation (Morin and Jinnah,
2018). In future, including climate change miti-
gation and adaptation commitments is likely
to become standard practice in all trade agree-
ment negotiations. Negotiators from LDCs and
climate-vulnerable states have an opportunity
to encourage provisions that promote capacity-
building and climate resilience, and also that
respect the reality that climate-induced disas-
ters may impede their ability to comply with
trade obligations.

Notes

1 Brunei Darussalam is the only Commonwealth nation
yet to submit an NDC (at 1 August 2020). For more
information, see the NDC Registry at https://www4.
unfccc.int/sites/NDCStaging/Pages/All.aspx.

2 The Commonwealth, 2015. Note one country
expressed reservations to some of these commitments.

3 See, e.g., Kenya, Malta, New Zealand and Pakistan.

4 Malta, Climate Action Act 2015.

5 Kenya, Climate Change Act 2016, s 13.

6 Kenya, Climate Change Act 2016, s 13.

7 NZ, Energy Efficiency and Conservation Act 2000, s 6.

8 New Zealand, Resource Management Act 2004, s 7.

9 Malta, Climate Action Act 2015, s 4.

10 Malta, Climate Action Act 2015, s 5.

11 Kenya, Climate Change Act 2016, s 13.

12 Kenya, Climate Change Act 2016, s 16.

13 Kenya, Climate Change Act 2016, s 20.

14 Kenya, Climate Change Act 2016, s 23.

15 Bahamas, Forestry Act 2010 and Forestry Regulations
2014.

16 See, e.g., New Zealand, Ghana, Kenya.

17 See, e.g., Kenya.

18 Australia, National Greenhouse and Energy Reporting
Act 2007

19 Australia, Building Energy Efficiency Disclosure Act
2010

20 Kenya, Energy Act 2006, s 106.

21 See, e.g., Malta, Pakistan.

22 See, e.g., Bangladesh, Kenya, Mozambique, Tuvalu,
Seychelles, and Pakistan.

23 See, e.g., Antigua and Barbuda, Canada, Ghana, India,
Malaysia, Sri Lanka.

24 Trinidad and Tobago.

25 Bangladesh, Rwanda.

26 Kenya.

27 Papua New Guinea, Mauritius.
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See, e.g., Antigua and Barbuda, Ghana, India, Malaysia,
Malta, Nigeria, Tonga. The United Kingdom’s feed-
in tariff scheme ended in March 2019, and will be
replaced by a different scheme in 2020.

See, e.g. Antigua and Barbuda, The Gambia, South
Africa, Barbados.

South Africa.

Gambia, Renewable Energy Act 2013, s 14.

Markus Gehring and Freedom Kai Phillips, Legal
Options for Post-Brexit Climate Change and Energy
Provisionsina Future UK-EU Trade Agreement - Legal
Working Paper (Brussels, ECF 2019) available online:
https://www.cisdl.org/wp-content/uploads/2019/07/
Post-Brexit_Provisions_report_final.pdf, 13.

The United Kingdom is currently part of the EU’s ETS,
but has indicated that it will install a carbon tax follow-
ing Brexit.

Canada, Greenhouse Gas Pollution Pricing Act.
United Kingdom, Malta.

Australia, Clean Energy Finance Corporation Act
2012, Pt 6.

Lesotho, Environment Act 2008, s 3.

Antigua and Barbuda.

Pakistan, Mauritius, Bangladesh, Australia.

Malaysia, s 16.

See, e.g., Seychelles, Bangladesh, Tuvalu, Singapore.
Seychelles, Disaster Risk Management Act 2014.
Tuvalu, Environmental Protection Act, Pt 8.

Pakistan.

Seychelles, Energy Act 2012, Pt VIIL

Conservation and Climate Adaptation Trust of
Seychelles Act 2015.

See, e.g. Australia, Canada, Kenya, Mauritius, Samoa.
Energy Efficiency Act 2011 s 6.

Samoa, Forestry Management Act 2011, s 30.

Samoa, Forestry Management Act 2011, s 32.
Pakistan.

See, e.g., EU-Central America 2012.

See, e.g., NAFTA, CETA, EU-Singapore, EU-Japan.
See, e.g. EC-Moldova 2014; EC-Singapore 2015.
CETA 2016; Gehring and Phillips, above n 33, 27.
Gehring and Phillips contains many further examples.
BLEU (Belgium-Luxembourg Economic Union)-
Mozambique BIT (2006) art 7(4).

Gehring and Phillips, above n 33, 23; Lofts, Katherine,
Sharowat Shamin, Sharaban Tahura Zaman,
and Robert Kibugi (2017) ‘Brief on Sustainable
Development Goal 13 on taking action on climate
change and its impacts: Contributions of international
law, policy and governance! McGill J. Sust. Dev. L. 13:
183.

See, e.g., Canada-Columbia 2008; Canada-Jordan
2009; Canada-Peru 2009; CETA. Similar wording is
seen in Canada-Panama 2010, Central America-EC
2012

See, e.g. Brunei-Japan 2007; Canada-Jordan (2009),
Canada-Panama (2010), Canada-Costa Rica (2001),
India-Japan (2011).

See CARIFORUM-EC EPA 2008 arts 73 and 188, and
Canada-Korea

See similar provisions in Benin-Canada (2013) BIT
art 15; Burkina Faso-Canada BIT (2015) art 15;
Cameroon-Canada BIT (2014) art 15; Canada—-Cote

62
63
64
65
66

67
68
69
70
71
72
73
74
75
76
77
78

79
80
81
82
83
84

85
86
87
88
89
90

91

92

93

94
95
96

d'Ivoire BIT (2014) art 15; Canada-Czech Republic
BIT (2009) art II; Canada—Guinea BIT (2015) art 15;
Canada-Hong Kong, China-SAR BIT (2016) art 15;
Canada-Jordan BIT (2009) art 11; Canada-Korea,
Republic of FTA (2014) art 8.10; Canada-Kuwait
BIT (2011) art 15; Canada-Latvia BIT (2009) art II;
Canada-Mongolia BIT (2016) art 15; Canada-Peru
BIT (2006) art 11; Canada-Romania BIT (2009) art
IT; Canada-Senegal BIT (2014) art 15; Canada-Serbia
BIT (2014) art 15; Canada-Slovakia BIT (2010) art II;
Canada-United Republic of Tanzania BIT (2013) art
15. India-Korea, Republic of CEPA (2009) art 10.16
and Nigeria-Singapore BIT (2016) art 10; Rwanda-
United States of America BIT (2008) art 12.
Canada-Nigeria BIT (2014) art 15.

Gehring and Phillips, above n 33, 24.

Ibid.

Ibid, 21; Lofts et al., 2017.

See, e.g. EC-Slovak Republic Europe Agreement 1993,
art 81; EC-Slovenia Europe Agreement 1996, art 82.
EU-Japan 2008, art 16.4

EC-Singapore art 12.6.

Korea-Australia; Central America-EU arts 20, 65.
EC-Singapore art 12.10.

CETA 2016 art 24.12.

See EC-Moldova ch 17.

EC-Moldova art 92.

EC-Moldova art 93.

EC-Moldova art 94.

EU-Moldova, art 96.

EU-Moldova, art 96 and Annex XII

EU-Moldova, art 375. See also EU-Georgia 2014 art
239.

EU-Central America 2012, art 20.

EU-Central America 2012, art 63.

EC-Central America art 65(2)(d).

Australia-Japan 2014, art 16.6.

Australia-Japan 2014, art 16.7.

Korea—New Zealand 2015, art 14.3. See also arts 14.5,
14.6.

Gehring and Phillips, above n 33, 22.

Ibid, 21.

Ibid, 22-3.

Ibid, 23.

New Zealand-Chinese Taipei 2013, Chapter 17, art 1.
New Zealand-Chinese Taipei 2013, Chapter 17, art 3
‘environmental goods and services.

For the purposes of this Agreement, environmental
goods are those which positively contribute to the
green growth and sustainable development objectives
of the Parties, and are set out in an Annex.

For the purposes of this Agreement, environmental
services refers to services directly related to the invest-
ment, sale, delivery or installation of environmental
goods defined in subparagraph 2(a) of this Article, as
well as services that fall under the WTO classification
MTN.GNS/w/120 or the Provisional Central Product
Classification, 1991.

EU-Moldova, art 367. See also EU-Georgia 2014 and
EC-Singapore 2015 art 12.11.

New Zealand-Chinese Taipei 2013, Chapter 17, art 4.
Australia-US 2004, art 19.4.

EU-Central America 2012, art 50.
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97 EU-Colombia and Peru 2012, art 286(j). 102 EU-Eastern and Southern Africa States Interim EPA
98  See,e.g. Canada-Nigeria BIT 2014; Canada—Mongolia art 51.
BIT 2016; Canada-Mali BIT 2014; Canada-Korea 103 EC-Sloveniaart 82. See also EU-Georgia arts 376-379.
2014; Canada Honduras 2013; Canada—-Guinea 2015. 104 EU-Central America 2012.
99 CETA 2016, art 24.12. 105 EU-Central America 2012, art 72.
100 Ibid., Art 24(3). 106 Southern African Customs Union (SACU) art 20.
101 Sawada, Yasuyuki and Yoshito Takasaki (2017), 107 EU-Papua New Guinea/Fiji, art 45(1).
‘Natural Disaster, Poverty, and Development: An 108 EU-Papua New Guinea/Fiji, art 45(3).
Introduction’ 94 World Development: 2-15 109 EU-Papua New Guinea/Fiji, art 45.
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