
CHAPTER 12 

IMPLICATIONS FOR  THE  LEGAL  LITERATURE  OF  SRI  LANKA  FROM 
THE CHANGE  OF THE  LANGUAGE  OF THE  LAW 

By Mark  Cooray* 

The Officia l Languag e Act , 1956 , th e Languag e o f th e Court s Ac t 196 1 an d th e 
Constitution o f 197 2 mad e provisio n fo r th e replacemen t o f Englis h a s th e languag e of 
judicial administration b y Sinhala, the languag e o f about 7 0 pe r cen t o f th e peopl e o f 
Sri Lanka. Th e place of th e minority Tamil languag e i s a subject of dispute, which has 
not been satisfactorily settled . Th e near exclusive languag e o f the courts prior to the 
change, Englis h continue s t o play a n importan t par t i n the appeal courts . Thi s pape r 
analyses th e implication s fo r Sr i Lanka's literatur e o f th e chang e o f th e languag e o f 
judicial administration fro m English to Swabasha. 

The word "swabasha " used i n thi s pape r mean s "nativ e language " and coul d refe r to 
Sinhala and/or Tamil the two indigenous language s spoken in Sri Lanka. 

IS A  SWABASHA  LEGAL  LITERATURE  A  PREREQUISITE  FOR  THE  SWITCHOVER  OR  LEGAL  EDUCATION  INTO, 
AND ADMINISTRATION  OF  JUSTICE,  IN  SWABASHA? 

Law teacher s i n Sr i Lanka a t th e tim e whe n th e switchove r o f th e languag e o f the 
law was moote d i n the 1950' s wer e virtuall y unanimou s i n expressing th e view tha t th e 
translations o f the statute and othe r la w and th e availabilit y o f Swabash a tex t books, 
was at the very least a necessary prerequisite fo r the switchover of the language of the 
law. Memorand a wer e submitte d statin g th e difficultie s an d nea r impossibilitie s o f 
administering an d teachin g th e la w i n Swabasha . A  simila r vie w was expresse d b y the 
majority o f practitioners during th e same period . Th e repor t o f the Official Languages 
Commission i n 195 3 assume d tha t th e presenc e o f a  lega l literatur e wa s a  necessar y 
prerequisite fo r the switchover. 

These reviews receive expression in a book written in 1971 b y S. Nadesan Q.C. 

A major par t o f th e civi l la w i s th e Roman Dutch law . Thi s include s th e la w o f 
property, contract, tort, marriage and divorce etc. T o some citizens Kandyan law, 
Thesawalami, Muslim law and Hindu law applies. Anothe r larg e portion of our law is 
English law . Thi s include s th e la w relatin g t o partnership, companies, banking, 
agency, carriers b y land, life and fir e insurance and the all important prerogativ e 
writs.... O n thes e matter s th e la w we apply i s th e la w in forc e at th e relevant 
time in England. Eve n where ther e i s a Ceylon enactment dealin g wit h th e subject, 
this i s often a substantial reproductio n o f th e English equivalent and s o English 
judical decisions are relevant when it comes to interpretation. 

Such enactments also usually provide tha t any gap shall b e filled b y resort t o the 
English law. 

To find th e law, our courts and ou r lawyers have therefor e to look to a wide vari-
ety o f sources , all  of  which  are  in  the  English  Language.  Thes e source s includ e 
the following: 

a. legislativ e enactments, both of Ceylon and th e U.K. 

b. judicia l decisions o f th e Ceylon courts, the English courts, and th e courts of 
South Africa (wher e the Roman Dutch law also prevails) . 

c. th e writing o f Dutch jurist s on the Roman Dutch law. 

d. lega l text book s includin g work s o n th e English law , Roman Dutch law , Kandyan 
law, Muslim law, Thesawalami, Hindu law etc. 

e. decision s o f th e India n court s ar e also o f guidance i n certain field s as our 
Evidence Act, Criminal an d Civil Procedur e Codes , and Pena l Code, are i n man y 
respects identica l wit h thei r India n counterparts . India n labou r case s ar e 
also frequently cited i n our courts. 

It wil l therefor e b e clea r tha t mor e publication s i n Sinhal a wit h Tami l 
translations o f som e o f th e Sr i Lank a enactments , will not suffic e t o enable all 
the courts to conduct all their work i n Sinhala o r Tamil. Befor e thi s can b e done 
the laws must be codified and published a s a restatement. 
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This represente d th e prevalen t vie w amon g mos t la w teacher s an d practitioner s i n 
the 1950' s an d 1960's . Th e Officia l Language s Ac t wa s enacte d i n 1956 . Bu t th e 
language o f th e la w continue d t o be English, while th e languag e o f administration an d 
education i n Art s an d Socia l Scienc e subjects , wa s graduall y bein g changed . 
Nationalists an d protagonist s o f Swabash a becam e increasingl y impatien t wit h th e 
attitude o f th e lawyers . I t wa s state d wit h a  degre e o f justificatio n tha t th e 
difficulty o f effecting a switchover i n the absence of a legal literature was an excuse 
and devic e fo r indefinit e postponemen t an d retentio n o f the status quo. O n th e othe r 
hand, i t coul d b e asserte d wit h a n equa l degre e o f validity tha t i t is only when th e 
language o f th e la w i s officiall y declare d t o b e th e Sinhal a languag e tha t a  lega l 
literature will emerge. Th e first argument is a sound theoretical one. Th e latter is a 
practical one. Fro m the Sri Lanka experience i t may be said tha t during the 1950's and 
1960's ver y fe w step s were take n toward s givin g birt h t o a  Sinhal a lega l literature . 
This was due partly to faulty planning an d organizatio n an d partly t o the fact that law 
teachers a s wel l a s man y i n th e Lega l Draughtsman' s Departmen t an d th e Ministr y o f 
Justice were not favourably disposed towards the Swabasha implementation policy. 

But eve n i f ther e wa s a  committe d an d determine d administration , wis e forwar d 
planning an d competen t translator s verse d i n English , Sinhala , la w an d translatio n 
techniques, there would stil l be a problem of preparing a  glossary and writing books in 
the abstract. The y were not conscious of it, but this was one of the problems which was 
faced b y th e planners, glossary maker s an d translator s in the 1950's and 1960's . Whe n 
legal enactments are not being drafted an d passed i n Swabasha and words and phrases are 
not bein g use d eithe r i n teachin g o r i n th e courts , i t i s difficul t t o prepar e 
glossaries and write books. Th e end product i s artificial and divorced fro m realities. 
Many criticisms were levelled against the early glossaries and translations. Bu t one of 
the root causes may be said to be the fact that they were prepared in the abstract. 

There was a  fairly lon g perio d o f preparation durin g which littl e was done; prior 
to 1970, apart from the Rural Courts, English was the language o f the courts. Betwee n 
1970 an d 197 2 a  fe w court s commence d workin g i n Swabasha . The n suddenl y i n 197 2 
constitutional provision s decree d tha t Sinhala b e th e official languag e o f legislatio n 
and judicia l administration. Wha t th e la w decreed was that there was to be, virtually 
overnight, a complete switchover , but in practice, English continue d t o be resorted to, 
to a very great extent, in breach of constitutional provisions. 

A policy which may be adopted by a country which is at an earlier stage in planning 
than Sri Lanka , is to effect a phased switchove r i n legal education and in the courts. 
A switchove r i n selecte d court s coul d b e effecte d an d som e subject s i n educationa l 
institutions could at the same time be taught in Swabasha. I n this way, glossary making 
and textbook writing would go hand-in- hand with practical operation i n narrow, defined 
target experimenta l area s whic h coul d hel p t o eas e th e problem s o f transitio n an d 
prepare th e wa y fo r a  complet e switchover . Th e switchove r coul d the n b e graduall y 
extended. 

IS A  RE-STATEMENT  OF  TEE  LAWS  FOLLOWED  BY  A  CODIFICATION  A  PREREQUISITE  FOR  TRANSLATION? 

The repor t o f th e Officia l Languag e Commissio n (1962 ) too k th e vie w tha t a 
restatement o f the laws followe d b y a codification was a necessary prerequisite t o the 
translation of the law. Thi s reflects a view expresse d b y Professor T . Nadarajah tha t 
the law of Ceylon must be restated and then codified.3 

A paralle l ma y b e draw n betwee n th e presen t situatio n i n Sr i Lank a an d th e 
situation i n which th e lega l profession foun d itsel f during th e early years of British 
rule whe n th e judge s wer e calle d upo n t o administe r th e Roman-Dutc h la w i n thi s 
country. Thes e judge s were ignoran t of the Roman-Dutch law . The y and the lawyers who 
appeared before them did as best as they could to expand and apply the law. Individual s 
undertook th e work o f translating wha t the y considere d were relevant areas of the law. 
In this way ther e gradually evolve d a body of Roman-Dutch la w as applied i n Sri Lanka. 
"Today w e ar e i n a more fortunate position because even if the entire legal process is 
changed t o Swabasha ther e is an accessible body o f law and lawyer s an d judge s will no t 
be cut off from this" . Se e R.K.W. Goonesekere. Memorandu m submitted to the Council of 
Legal Education (unpublished ) (1970) . 

The view that a restatement of the law followed by codification is necessary in Sri 
Lanka i s open t o many objections . Th e wor k o f restatemen t an d codificatio n woul d b e 
time-consuming an d woul d tak e at leas t te n to fifteen years. N o government ha s show n 
much interest in proceeding with a restatement. I t is a task for which Sri Lanka lack s 
the financia l resource s a s wel l as th e manpower. Over-burdene d la w teachers an d bus y 
legal practitioners jus t d o not have th e tim e t o embark upo n th e task . Th e financia l 
and th e intellectua l resource s availabl e coul d b e bette r use d i n othe r fields . A 
further argument against restatement and codification is the trend of modern legislation 
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commencing fro m 1956 . A s a  consequenc e o f th e movemen t toward s a  state-controlle d 
economic and social system, legislation has become th e predominant sourc e of law. Thi s 
trend was accelerated after 1970 when the United Front Government committed to transform 
the socia l an d economi c fac e o f Sr i Lank a wa s returne d t o power . Therefor e th e 
importance o f th e privat e la w i n non - statutor y area s ha s greatl y declined . Th e 
jurisdiction o f th e court s ha s bee n ouste d b y blanke t provision s whic h i n publi c la w 
areas restrict the resort to the writs and injunctions. 

In thi s situatio n th e bod y o f la w whic h i s mos t relevan t i s th e statut e law , 
particularly th e recen t statut e law . Th e histori c lega l system s (Roman-Dutc h law , 
English law , Sinhala law , Muslim law , Thesawalami) ar e likel y t o pla y a n increasingl y 
diminishing rol e i n Sri Lanka i n th e future . Therefor e th e main tas k i s to translat e 
the recent statute law, and other statute law in order of their importanc e i n terms of 
the extent to which they are likely to be resorted t o in administration and the courts. 
In other areas governed b y non-statute law i f a question arise s fo r determination, the 
task woul d devolv e o n the judg e t o refer th e relevant materials, formulate a  rule and 
then rende r i t i n Swabasha . I t i s submitte d tha t i t i s no t wort h indulgin g i n a 
monumental task of translation to save the judge's time and effort in this situation. 

PREPARATION OF  GLOSSARIES 

The Official Language Division and the Official Language Department which succeeded 
it, conceive d tha t on e o f th e firs t necessar y step s fo r th e languag e chang e wa s th e 
finding o f Sinhal a equivalent s fo r Englis h term s whic h wer e no t par t o f th e Sinhal a 
language. Thi s nee d wa s repeatedl y stresse d i n th e report s o f th e Official Languag e 
Commission an d accordingl y th e administrativ e unit s tha t wer e se t u p regarde d 
word-making a s on e o f it s most importan t an d primar y functions . I n retrospect , when 
most of its translations are criticized and many especially in the legal field are being 
discarded, th e mos t importan t achievemen t o f th e Officia l Languag e Departmen t ma y b e 
said to be the preparation of a glossary fo r the expansion and use of the language in a 
new age. Th e procedure adopte d i n regard t o glossaries which were prepared separatel y 
for each technical subject and for each branch of public administration was to set up a 
committee. 

In th e earl y stage s o f glossary-making , th e committe e wa s compose d o f 
administrators and Sinhala scholars. Th e need for persons versed in the law and in both 
languages an d i n additio n possessin g linguisti c an d translatin g skill s wa s no t 
recognized. A s a  consequence , ther e wer e man y anomalies , glaring inconsistencie s an d 
errors i n th e earl y glossaries . Afte r a  spac e o f abou t fiv e years , th e nee d fo r 
co-opting lawyer s an d la w teacher s wa s recognized . Bu t th e nee d fo r person s wit h 
linguistic an d specia l skil l i n th e art s an d technique s o f translatin g wa s no t 
recognized. I t was significan t tha t th e early glossary committee s did not contain law 
teachers. Bu t in fairness to the administrators it must be noted that in the 1950's and 
even the 1960's the teachers were totally opposed t o a switchover and in fact expressed 
the view that law could not be administered o r taught in Sinhala. 

It cam e t o be accepted afte r som e tim e tha t thos e who sit on glossary committee s 
must b e familia r wit h English , Sinhala, an d als o law , eve n thoug h thi s ha d no t bee n 
recognized durin g th e early working o f the glossary committees . Bu t this alone is not 
sufficient. Whe n a particular term is being discussed wit h a view to finding a Sinhala 
equivalent, i t i s essentia l tha t a  perso n wh o i s familia r wit h th e branch o f the law 
from which th e particula r ter m i s take n i s present. N o lawye r ca n be expected t o be 
familiar with every subject and with the background t o every term that arises. Thus , to 
take a n example , i t may b e tha t a  competen t lawye r i s presen t bu t certai n term s ma y 
arise in subjects with which he is not very familiar. Therefor e it is necessary that in 
the preparation of glossaries, while there is a general committee , in relation t o each 
subject, a specialist in that subject should sit in with the committee. 

The Glossar y committe e publishe d it s finding s a t th e outse t i n smal l parts . Th e 
Committee extracte d th e word s fro m certai n statute s an d book s an d proceede d t o fin d 
Sinhala equivalents. Th e decisions of the committee were first published in parts. Th e 
first editio n ra n int o 1 2 parts , eac h par t arrange d alphabeticall y representin g a 
chronological publication of the words coined by the committee. Th e second edition with 
slight modification s incorporate d al l th e part s int o on e volume . A  thir d revise d 
edition i s i n th e cours e o f publication . Thi s editio n seek s t o profi t fro m th e 
experience and mistakes which have been made in the fifteen years of glossary making and 
to reduce some of the anomalies which are present. 

Thus far reference has been made to the glossary prepared b y the Official Language 
Department. I n 1966, an Educational Publication s Departmen t wa s se t up which embarke d 
upon the task of the preparation of a separate lega l glossary. Th e original motivating 
factor fo r th e secon d glossar y wa s th e tellin g criticis m mad e b y a  lawye r wh o wa s a 

-139-



Sinhala schola r of the work of the Official Language Department glossary. Th e Official 
Language Glossar y (th e earl y edition ) suffered fro m th e inadequacie s an d imperfection s 
which any pioneering work must contain. Thos e who were in charge of it were not lawyers 
and, in addition thoug h the y may hav e been Sinhala Scholars , did no t have a n adequat e 
knowledge o f translatio n technique s an d problem s o f translation . Th e ne w glossar y 
committee thu s wa s forme d i n orde r t o correc t som e o f th e error s i n th e Officia l 
Language Department glossary. I n time the Official Language Department accepted some of 
the criticisms which were made, particularly th e criticism which referred to the absence 
of th e lawyer s an d la w teacher s o n the glossary committe e and thei r involvement i n the 
planning and administrative work. 

Efforts t o combin e th e wor k o f th e tw o committee s hav e faile d fo r man y reasons . 
Bureaucratic procedure s mad e difficul t th e co-ordinatio n o f th e wor k o f tw o differen t 
Government departments . Personalit y conflict s an d significan t difference s i n th e 
approach of the two committees stemmin g fro m their theoretical attitude s t o the Sinhala 
language complicated matters. I t was the view of the Educational Publications committee 
that th e Official Languag e committe e ha d resorte d to o often t o th e use o f foreig n an d 
colloquial words. 

The consequence o f the two separate glossaries i s that ther e ar e many term s which 
are translated in different ways. Th e consequence is that law teachers, draughtsmen and 
translators o f book s an d statute s pic k th e wor d whic h the y prefer . Draughtsme n 
themselves d o no t agre e an d th e sam e wor d ma y b e translate d i n differen t way s i n 
different statute s b y th e Lega l Draughtsmen' s Department . Th e Attorney-General' s 
Department ha s directe d Stat e Counse l t o use th e Official Languag e glossary . N o suc h 
direction has been given to the Legal Draughtsmen's Department. I n this situation there 
are those who argue that there is a need for an authoritative body to prepare a glossary 
which wil l b e binding o n all concerned . O n th e othe r hand , ther e ar e thos e wh o fee l 
that suc h a  bod y ma y confe r a  stam p o f authorit y o n a  wor d whic h i s linguisticall y 
incorrect o r i s a  ba d translatio n o r a  mistranslation . Especially , i n th e perio d o f 
preparation an d plannin g a  degre e o f flexibilit y i s necessary . Bu t whe n th e move i s 
made fro m plannin g an d preparatio n t o actua l administratio n ther e i s a  nee d fo r a 
greater degree of certainty. I t is not desirable, for instance, that in the drafting of 
statutes individual legal draughtsmen have a discretion as to which term to use. 

The question which is often raised i s whether th e Sinhala languag e is sufficiently 
developed t o b e a  medium throug h whic h t o conve y lega l ideas . Languag e mus t no t b e 
equated with vocabulary. Structurall y and grammatically Sinhala and Tamil are developed 
languages. Bu t their vocabulary i s still not adequate to cope with the rising needs and 
demands o f scientifi c an d lega l literatur e whic h ar e no t indigenou s t o th e culture o f 
the people . O n th e othe r han d i n relatio n t o agricultur e an d Buddhis t philosophy , 
vocabularies of Western languages will prove to be inadequate to express the ideas which 
exist in Sinhala writings. 

Unfortunately i n Sri Lanka little thought has been given t o translation technique s 
and t o profitin g fro m th e experienc e o f othe r countries . A s fa r a s I  a m awar e n o 
person has been sent abroad to acquire training in translating, though persons have been 
sent abroad for training in a variety of other disciplines. 

Any countr y embarkin g upo n a  switchover o f the law would b e advised t o initiate a 
preliminary stud y of the whole subject of translation an d ensur e that their translator s 
have th e advantage o f obtaining informatio n fro m th e experiences o f other nations and 
U.N. and scientific agencies which are involved in translation work. 

Even a t thi s lat e stag e Sr i Lank a coul d wel l thin k o f sending person s abroa d fo r 
translating and placing translatio n o n the curriculum fo r study i n the Universities and 
Technical Colleges . Ther e i s a translatio n course which i s part of the Sinhala degre e 
course a t Vidyalankar a University . Bu t th e groun d covere d i n thi s cours e i s ver y 
elementary and the basic text is "Teach Yourself Translating". 

The tw o main components of the law of Sri Lanka are statute law and cas e law . I n 
those area s o f th e la w i n whic h Roman-Dutc h la w applie s th e treatise s o f th e ol d 
Roman-Dutch law writers would be relevant. However , case law which has interpreted an d 
declared th e Roman-Dutc h la w become s th e primar y sourc e o f la w an d t o tha t exten t 
deprives th e Roman-Dutc h treatis e o f th e authorit y i t woul d otherwis e hav e had . Th e 
modern source s o f th e indigenous law s ar e legislatio n and case law. Informatio n about 
the above may be obtained fro m written works such as text books, monographs and articles 
in periodicals. Th e question therefor e arise s whether a change of the language of the 
law must necessarily involv e a transfer of legislation, case law and legal writings into 
the new language . I t i s proposed t o discuss th e manner an d exten t t o which (1 ) legal 
writings, (2 ) statute s an d (3 ) cas e la w hav e bee n transferre d int o Swabasha , th e 
problems tha t aros e an d th e lesson s tha t can be learned fro m the Sri Lanka experience. 
It i s propose d t o discus s lega l writings , first , becaus e thoug h i t i s no t a n 
authoritative sourc e of law in the sense tha t legislation and case law are sources, yet 
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it is from legal writings that students learn about the law, and judges and lawyers gain 
information for the application of the law. 

LEGAL WRITINGS 

The responsibilit y fo r translatio n o f lega l writing s wa s assume d i n 195 6 b y th e 
Publications Sectio n o f th e Officia l Languag e Divisio n whic h wa s converte d int o a 
department calle d th e Educationa l Publication s Departmen t i n 1966 . Th e Publication s 
Section, soon after it was established, decide d t o embark upon a project of translating 
books which would b e required whe n la w was taught at the University leve l in Swabasha. 
The Publication s Section , a s a  preparator y step , attempte d t o lis t th e book s use d b y 
lecturers an d students . Th e ai m wa s t o prepar e a  lis t o f book s student s i n th e 
University and Law College would need in their first year of study, in their second year 
of study an d i n thei r thir d yea r o f study. Th e polic y wa s t o translate tw o books for 
each subject . Th e Section wa s supplie d wit h a  lis t o f book s neede d fo r referenc e b y 
students by the Professor of the Law Faculty of the University. Thi s list was provided 
with a  tongue-in-the-chee k attitude . Al l th e recommende d book s i n th e syllabu s (tex t 
books and referenc e books ) were put down as an indication of the magnitude of the task 
and thereby to demonstrate that the administration of justice and the teaching of law in 
Swabasha was an impossibility. 

The administrator s wer e perhap s unaware , an d unfortunatel y th e Universit y La w 
Faculty a t th e outse t di d no t i n a  persuasiv e manne r attemp t t o poin t ou t t o th e 
administrators, that the list of recommended book s could be misleading. Th e courses at 
the Universit y wer e directe d toward s conveyin g t o th e student s a n understandin g an d 
knowledge o f the rule s o f law applicable i n Sri Lanka . Bu t ther e were i n 1967 hardl y 
any legal text books about the law of Sri Lanka. Th e books on the recommended lis t were 
books about the laws of England an d South Africa which were only partly relevant t o the 
student seeking informatio n about the law of Sri Lanka. 

The department also did not appreciate tha t no t onl y were thos e books only partl y 
and a t time s marginall y usefu l t o la w students , bu t tha t lega l tex t book s becom e 
outdated fairl y soo n becaus e a  ne w editio n i s publishe d a s a  consequenc e o f changin g 
statute an d cas e law . Thu s book s coul d becom e ou t o f dat e eve n befor e th e wor k o f 
translation was completed. 

The firs t twelv e book s which wer e translate d an d publishe d wer e Local Governmen t 
Law b y Jennings , Compan y La w b y Topham , Principle s o f th e La w o f Partnershi p b y 
Underhill, The Law and the Constitution by Jennings, Government of the British Empire by 
Jenks, Introduction t o Roman-Dutch La w b y Lee, Classification an d Uses o f Fingerprint s 
by Henry, Steven's Mercantile Law, Legislatures of Ceylon by Namasivayam, Constitutional 
Law by Wade an d Phillips , Conflict o f La w b y Graveson , Elements o f Roman La w b y Lee, 
Outlines o f Criminal Law by Kenny, Bills of Exchange by Jacobs, Kandyan Law by Hayley, 
Law of Contract b y Anson, Law of Delict b y McKerron . I t i s significan t tha t som e o f 
those book s ar e onl y marginall y relevan t fo r th e loca l la w student . Local Governmen t 
Law, Governmen t o f th e Britis h Empir e an d Wad e an d Phillips ' Constitutiona l La w ar e 
books which were hardly relevant for the local law student. I t is also significant that 
in th e entir e lis t ther e i s no t on e boo k whic h deal s wit h th e curren t loca l law . 
Hayley's Kandyan Law was a book written by an Englishman i n 1921 and is out of date and 
is of relevance only as a historical source. 

A great deal of money was spent on this entire project. Wad e and Phillips' book on 
Constitutional La w was published a t a cost of Rs. 88,000 and les s than 1 0 copies of it 
were sold. Th e computation of the cost of Rs. 88,000 does not take account of the time 
and labou r of the members at the Educational Publication s Departmen t wh o worked o n it. 
It merel y reflect s th e cos t o f obtainin g copyrigh t an d paymen t t o translator s an d 
printing. 

Up t o 196 9 th e Publication s Sectio n an d th e Educationa l Publication s Departmen t 
maintained a  momentum o f translation, planning an d implementation . Afte r 196 9 n o ne w 
book has been projected and the department is merely concentrating on the publication of 
books which wer e moote d befor e 1969 . Du e t o delay s i n preparatio n an d th e notoriou s 
time taken by the Government Printer t o print the books, the books which are now in the 
press are those which were prepared about six years ago. 

The translation programme of the Educational Publication Department was confined to 
books an d di d no t involv e th e translatio n o f periodical article s o r extract s fro m an y 
journals. When I  was o n th e University staff , I tried unsuccessfull y t o interest bot h 
the Educational Publications Department and the University of Ceylon in the task of mak-
ing compilations o n th e law of Ceylon. Th e idea was t o prepare on each subject a list 
of materials consisting o f relevant extracts fro m statutes, case law, text books, legal 
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journals and other writings with, if possible, annotated comments by a specialist. Th e 
Department also has not published any work dealing with the laws of Sri Lanka. 

The procedur e adopte d b y th e departmen t a t th e outse t wa s t o far m ou t th e 
translation t o lawyers . N o translation s wer e give n t o la w teacher s probabl y becaus e 
there were none who were willing and competent in Swabasha. Farmin g out of translation 
has it s disadvantages . Th e wor k ha s t o be don e b y a  bus y practitione r i n hi s spar e 
time. An d a  job done especially when one is tired and in a hurry does not necessarily 
produce th e best results . Further , in som e case s thos e wh o undertoo k th e translatio n 
never completed it . I n such a situation the entire project had to be abandoned. Ther e 
were others who sub-farmed the translation which had been assigned t o them on the basis 
of their qualifications to persons who were not always competent. 

The farming out of translations prove d t o be not satisfactor y an d ver y expensive. 
Therefore the department then recruited persons to its permanent staff and entrusted the 
job of translating t o them. Th e disadvantage was tha t th e recruits who translate d la w 
books had sometimes little or no knowledge of law. 

It ha s alread y bee n mentioned tha t th e criteri a fo r selectio n o f book s wa s ver y 
unsatisfactory an d tha t th e books were outdated eve n before they were translated. Th e 
translations wer e undertake n a t th e tim e whe n th e glossar y wa s bein g compiled . Thu s 
words ar e use d i n th e translation s whic h wer e subsequentl y discarde d o r modifie d b y 
later edition s o f th e glossary . Th e tendenc y als o ha s bee n t o transliterate . Th e 
translations hav e bee n don e b y person s wh o di d no t kno w la w o r eve n i f the y ha d a 
knowledge o f law did no t have th e "feel " fo r th e subjec t an d a  dee p understandin g o f 
it. A s a  consequenc e th e books tend t o be meaningless t o a person who does not hav e 
some understanding of the English original or the subject which is being written about. 
This of course defeats the purpose of the entire exercise and makes the books relatively 
valueless for the law student for whose benefit they were primarily translated. 

It has been said that a good translation requires of the translator a knowledge of 
English, a knowledge of Sinhala, a feel for and a deep understanding of the subject and 
some knowledg e o f linguistic s an d th e techniques  o f translating. I t appears tha t th e 
translators did not have more than one of those requirements . Most of them were merely 
knowledgeable in the Sinhala language. 

The Educationa l Publication s Departmen t di d no t see k t o mak e a  profi t fro m it s 
publications. Th e Prime Minister, Mr. S.W.R.D. Bandaranaik e who was returned t o power 
in 1956, on a n electio n programm e i n which th e speed y change-ove r o f th e languag e o f 
administration an d educatio n int o Sinhal a wa s a n importan t commitment , place d th e 
Official Language Department under his Ministry. H e recognized that for the implementa-
tion of the Swabasha policy a Government subsidy was essential for educational publica-
tions at the post-secondary leve l because there would no t be a reading publi c t o main-
tain th e cost of the preparation and publication of Sinhala books. A s regards law, it 
was decided tha t two text books be translated fo r every subject on the syllabus at th e 
Law Facult y o f th e Universit y an d th e La w College . Ther e wa s nee d fo r a  Governmen t 
subsidy. Bu t money was wantonly spent on glossary committees (whose proceedings went on 
interminably) and translations . Thos e takin g par t were paid on a fairly lavish scale. 
Administrative cost s wer e considerable . Costin g i s no t possibl e becaus e Governmen t 
regulations will not permit reference to files in order to obtain the necessary informa-
tion. Th e only information available is the annual expenditur e o f the department con-
cerned. A s regards the Offical Language Department the money spent on legal work cannot 
be separated from money spent in other fields. Thes e departments were concerned solel y 
with Swabasha work. N o computation can be made as regards other Government departments, 
(notably the Government Printer) where swabasha work was only a part of the entire work 
of th e department . Privat e publication s wer e no t unnaturally especiall y fe w prior t o 
1970. I t is not likely that money will be invested by the private sector when there is 
no reading public. A  Sinhala reading public would arise only when law was being admin-
istered and taught in Swabasha and when this happened a few books appeared. 

The firs t Sinhal a lega l boo k whic h wa s printe d wa s th e Nith i Niganduwa . I t was 
printed in 1880 but the date of its compilation and who was responsible for it has been 
a subjec t o f controversy. . I t wa s probabl y compile d i n th e earl y nineteent h centur y 
(circa 1830-40 ) b y a  Britis h Civi l servant , wh o sough t t o stat e principle s o f th e 
ancient Sinhala legal system, having consulted th e Sinhala chieftains. I t is a histor-
ical sourc e and , a s fa r a s I  a m aware , was no t consulte d no r referre d t o b y lega l 
glossary makers or translators. I t forms part of the dead wood of history and no longer 
attracts even controversy about its source. 4 

In 1927 A.B.C. Soyza wrote a book in Sinhala about the law of Sri Lanka. Bu t apart 
from that, until the 1960s there were n o significan t Sinhala lega l publications. Pin o 
Moragoda wrote a pioneering work o n the organization of the laws of Sri Lanka and also 
wrote books on the law of persons and law of property. W.S . Weerasoori a published , i n 
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1970, a  boo k o n commercia l law . P.T.B . Kohon a an d L . Mendis , tw o youn g lawyers , 
produced a  work i n 197 3 consistin g o f a  serie s o f essay s o n th e lega l syste m o f Sr i 
Lanka. Thes e wer e pioneerin g work s an d o f cours e mus t b e judge d a s such . The y ar e 
certainly o f muc h mor e us e tha n th e translation s pu t ou t a t grea t cos t b y th e 
Educational Publication s Department . Weerasooria' s an d Kohon a an d Mendis ' work s ar e 
significant becaus e th e authors sho w tha t i t i s possible i n fairl y simpl e languag e t o 
express lega l ideas . Kottegod a ha s produce d a n adaptatio n o f Si r Sydne y Smith' s 
Forensic Medicine. I t is not a mere translation but it is an adaptation with deletion s 
and modifications t o suit loca l needs. M.J.A . Cooray ha s produced a very fin e work on 
the Constitution o f Sri Lank a (1975 ) which, i n simpl e language , effectivel y expresse s 
legal ideas . Th e La w Colleg e student s hav e produce d tw o volume s o f a  magazin e 
consisting o f lega l articles . Th e Universit y student s hav e produce d i n mimeographe d 
form extracts from relevant books and journals for the use of students. 

There ar e sign s tha t a local lega l literatur e i s beginning t o appear. An d thos e 
responsible fo r i t ar e th e youn g person s wh o hav e recentl y graduate d an d entere d th e 
legal professio n o r becom e universit y teachers , havin g studie d i n secondar y schoo l 
through th e mediu m o f Swabash a an d obtaine d thei r lega l educatio n i n th e Englis h 
language. Whe n the post-1970 students who have i n addition pursued thei r legal studie s 
in Swabasha (at the Law Faculty of the University) or bilingually (a t the Law Faculty of 
the University) or bilingually (a t the Law College) are i n a position t o contribute t o 
legal literatur e i t may b e expected tha t there would b e a further impetus. I t is true 
that th e younger generatio n doe s no t hav e th e accumulate d experienc e an d knowledg e o f 
their elder s -  bu t du e to the needs o f the time , will fin d tha t i t is their tas k and 
role to write articles and books in Swabasha. 

From the little experience I have had correcting examination scripts in Sinhala and 
reading the books and articles that have been written which are of very uneven quality -
my conclusio n i s that the y provide hope of better thing s to come. I  have little doubt 
that the Sinhala language over a period o f time can develop an d expan d t o convey lega l 
ideas adequately. 

There ar e tw o factor s whic h ma y adversel y affec t th e developmen t o f th e la w i n 
Sinhala: first , i f th e lawyer s an d th e court s i n th e futur e ar e cu t awa y fro m th e 
English language and th e consequent opportunity t o enrich th e legal system fro m foreig n 
sources; an d second , i f du e t o lac k o f financia l resource s a  lega l literatur e canno t 
develop. Looke d a t fro m th e financia l angle , th e futur e o f Swabash a lega l writin g 
appears t o b e bleak . A t th e outse t th e Governmen t wa s willin g t o subsidiz e th e 
production of Swabasha books. A s a reaction against th e vast expenditure of money, the 
entire project has now been scrapped. Th e Educational Publications departmen t has been 
wound up. Thi s means tha t there will be no subsidies i n the futur e fo r lega l writing s 
and publishing an d i t is private individual s an d firm s which will in the future have to 
produce legal works. 

In thi s contex t i t mus t b e remembere d tha t th e cos t o f pape r ha s gon e u p 
considerably an d impor t of paper has been restricted a s a consequence o f the fac t tha t 
the Government doe s not have sufficient foreig n exchange t o import unlimited quantities 
of paper. Publisher s are to a great extent dependent on paper produced locally, but the 
supply i s limited becaus e o f restricted impor t o f raw materials used fo r production of 
paper, agai n du e t o foreig n exchang e problems . A s a  consequenc e pape r find s it s wa y 
onto th e black marke t an d when publisher s ar e force d t o buy pape r on th e black marke t 
this i s reflected i n the cos t of the book. Furthe r ther e ar e onl y 8  million Sinhal a 
speaking peopl e i n the world. Th e market fo r Sinhala book s i s therfore ver y limited . 
The lega l readin g publi c woul d o f cours e constitut e a  minut e fractio n o f th e tota l 
population. Th e market fo r legal books is therefore very limite d and coupled with the 
high cost of printing i t is unlikely tha t private individual s o r firm s will with a few 
exceptions embark upon the production of legal books. 

A continuin g Governmen t subsid y i s essential . Bu t th e Governmen t subsid y woul d 
have to be more selectively used tha n in the past. I t is suggested that a Swabasha law 
Institute shoul d b e establishe d an d on e o f it s task s shoul d b e t o concern itsel f wit h 
the publicatio n o f "compilations " o f statutes , case s an d material s o n particula r 
subjects an d tex t books . Incentive s shoul d b e give n t o selecte d individual s fo r th e 
production of such works and th e publications would have to be subsidized. Specialize d 
academic works or works which are not of immediate practical relevance to students or to 
the profession may be subsidized i f they are of a very high merit only. Th e prime need 
is t o provid e basi c readin g material . Th e productio n o f specialize d work s coul d b e 
undertaken a t a later stage . Th e task of translation of books should no t be commenced 
again unless the book is of practical relevance. 

When a book or extracts from a book are being translate d i t is important to choose 
books o r extracts tha t ca n "stan d translation" . Thi s means severa l things . Firstly , 
having regar d t o th e lexical , graphic an d grammatica l component s i t must b e materia l 
which i s capable o f bein g translate d int o Swabasha . A  book, fo r instance , where th e 
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language i s more didacti c wit h lega l principle s i s easier fo r translatio n tha n a book 
where the language i s full of syntactical structur e couple d wit h abstrac t an d abstrus e 
legal thinking . Simply , th e differenc e i s betwee n a  boo k o n contract s dealin g wit h 
fundamental principles and that of an abstract and involved jurisprudentia l work or one 
dealing wit h lega l theory . I f a boo k i s being translate d i t should b e able t o stand 
without being soo n outdated i n its entirety o r even partly a s a consequence o f change s 
in th e law. A  set of criteria to assess the utilitarian value of a book should depen d 
primarily on the question of its utility in the legal system of Sri Lanka. A  book which 
discusses th e Englis h la w i n its entirety an d i s not applicable t o local needs shoul d 
not be translated . 

If a translation i s attempted o n a subject which is not strictly on all fours with 
our lega l system , i t mus t b e adapte d t o sui t loca l need s an d circumstance s wit h 
deletions and additions. I n this connection, the translation of Sir Sydney Smith's book 
on forensic medicine by Professor Kottegoda referre d t o above shoul d b e commende d a s a 
pioneer venture in this field. 

In regard t o translation of law books, it is important t o bear i n mind tha t book s 
are translate d primaril y fo r student s wh o pursu e la w studie s i n Sinhal a an d als o t o 
facilitate the working of the courts in Sinhala. Th e other benefits accruing fro m such 
a venture would be to help legal thinking and theorizing in Sinhala. A n absence of good 
legal literature i n Sinhala i s a bar t o acclimatizing onesel f with th e correct Sinhal a 
legal jargon in a transitional period. Thi s is necessary fo r both the academic student 
and th e bus y practitioner , sinc e thinkin g i n Sinhal a wil l no t precipitat e unles s th e 
necessary backgroun d i s created. Therefore , a good Sinhala law book will also have the 
effect i n a roundabout wa y o f popularizing th e lega l studie s i n the mother tongu e an d 
will also facilitate the working of courts and the shift of the legal language. 

The unfortunat e conclusio n i s tha t th e translation s pu t ou t b y th e Educationa l 
Publications Department are virtually useless . They probabl y assisted i n a marginal way 
the building up of a Sinhala legal vocabulary an d helped th e coinin g o f terms, but th e 
benefits thus accruing can in no way justif y th e tremendous expenditure. I t is however 
unfortunate tha t th e Educationa l Publication s Departmen t ha s bee n woun d u p a s a 
consequence o f complet e los s o f fait h i n it . Bu t ther e exist s a n urgen t need , i n a 
situation where it is unlikely that private sources will publish the requisite number of 
legal books , fo r th e stat e i n som e wa y t o provid e incentive s an d t o encourag e an d 
subsidize the production of a local literature. Th e emphasis in the future should be on 
the productio n no t o f translations , bu t o f compilation s o f relevan t materials , 
adaptations and original writings which serve the basic needs of legal education and the 
legal profession. 

STATUTES 

Statutes were first translated during the colonial period. Th e statutes which were 
translated were those which affected, and a knowledge of which would be required by, the 
non-English speaking sections of the population, and statutes which were required in the 
process o f administration , particularl y localadministration , industria l la w an d th e 
rights of workers, land registration, births and deaths, marriage and maintenance. Wit h 
the growt h o f a  Swabash a speakin g commercia l secto r i t becam e necessar y t o translat e 
statutory provision s affecting trad e an d commerce , such a s patents an d registratio n o f 
companies. 

Prior t o 1948 , translation o f statute s an d th e rule s an d regulation s mad e unde r 
them where necessary were undertaken by the department concerned . Thus , for example, a 
statute dealin g wit h loca l governmen t wa s translate d b y th e departmen t o f loca l 
government. I n 1948 , consequen t t o a  cabine t decision , al l translation s o f statute s 
were entruste d t o th e Ministr y o f Justic e an d thereafte r th e tas k o f translatio n o f 
statutes devolve d o n th e Lega l Draughtsmen' s Department . Bu t th e Officia l Languag e 
Department undertook the task of translating subsidiary legislation. 

The Lega l Draughtsmen' s Department , afte r i t assume d responsibilit y fo r al l 
translations, proceeded very slowly. Th e reasons for this are not clear, but it appears 
to have bee n du e t o lethargy, excessive car e and caution , the problems encountere d i n 
translating an d th e absenc e o f a  glossary . Th e office r i n charg e o f th e translatio n 
section o f th e Legal Draughtsmen' s Departmen t i n th e lat e 1950 s an d earl y 1960 s sai d 
there was letharg y an d lac k o f interest everywher e an d h e attributed thi s t o th e fac t 
that th e officia l languag e o f th e la w wa s the n English . H e sai d h e resigne d i n 
disgust. U p to 1956 none of the statutes which ha d bee n translate d involve d "lawyers ' 
law". Th e Lega l Draughtsmen' s Departmen t commence d translatin g th e Pena l Code , th e 
Courts and thei r Powers Ordinance th e Criminal Procedur e Cod e and othe r statute s whic h 
were considere d basic . Thes e statute s involve d th e us e o f lega l language . Mor e 
complicated problems arose in the translation of the Penal Code as compared fo r example 
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to th e translatio n o f th e Villag e Committee s Ordinance , th e Town Counci l Ordinance o r 
even th e provision s o f th e Companie s Ordinanc e whic h dea l wit h th e procedur e fo r th e 
formation o f a  company . Th e forme r statute s dea l primaril y wit h th e la w which woul d 
have to be applied by the courts and the latter category deals primarily with laws which 
layman must refer to in the process of conducting public and private business. 

R.K.W. Goonesekere states the problems that can arise in the course of translating 
of statutes: 

The point I was trying t o make i s that la w i s not a body o f knowledge ( I do 
not know whether tha t i s the correct word ) which exists apart from language. 
It i s s o muc h boun d b y th e languag e i n whic h i t i s expresse d tha t th e 
transference t o anothe r languag e i s a  delicat e operation . On e ha s t o tak e 
into account the possibility of a change on the context of law as a result of 
its expression i n a different language , quite apar t fro m othe r possibilitie s 
such a s th e incomprehensibilit y arisin g fro m a  ne w terminology . Thes e 
considerations ar e particularl y importan t whe n dealin g with statutes , and w e 
must bea r i n mind tha t th e bul k o f ou r la w i s statut e law . Th e styl e o f 
legislation is so intimately connected with language that careful thought must 
be given to evolving a pattern for legislatio n i n Sinhala whic h i s suited t o 
the language . I t i s undul y restrictiv e o f wha t ca n an d ough t t o be done. 
Perhaps i t would b e more accurat e t o spea k o f 're-writing ' o r 're-enacting ' 
legislation.5 

A perso n wh o read s a  translatio n o f th e Pena l Code , th e Crimina l Procedur e 
Code, th e Evidenc e Ordinanc e o r th e Court s an d thei r Power s Ordinanc e an d wh o i s not 
familiar wit h th e English origina l wil l fin d th e translatio n difficul t t o understand . 
The statute s hav e bee n translate d wor d fo r word , virtuall y phras e fo r phrase . I t is 
translation at its worst. I t amounts to a transliteration. Thes e translations were the 
inevitable consequenc e o f translatin g a t a tim e when th e English statut e was th e only 
valid sourc e o f law. Translator s therefor e sough t t o stick a s closely a s possibl e t o 
the English original . I f they had chosen to break up the English sentences, especially 
when the sentences were long and contained phrases and provisos and sought to convey the 
idea behind the particular sentence, the consequence may well have been that the Sinhala 
rendering might have varied in some small but material particular from the English. Th e 
translator prio r t o 197 2 when th e language o f the law was in English had thi s problem. 
Law is tied to the language in which i t is expressed (i n this case English), which gave 
the translator ver y littl e scop e fo r a free translation of the type which a translator 
in another subject could resort to. 

A draughtsman of a bill after 1972 when Sinhala became the official language of 
law who would have to translate a bill, the prior work and preparation of which has been 
done i n English, would no t be in the same position. H e could reconstruct th e words of 
the bil l a s foun d i n Englis h an d rende r the m int o Sinhala . I f ther e i s a  sligh t 
conflict an d variatio n betwee n th e English an d th e Sinhala, it will not matter because 
it will b e th e Sinhal a versio n tha t wil l b e authoritative . A  changeove r o f languag e 
must i n the lon g ter m involv e a change of drafting techniques , though thi s has not yet 
taken place. Th e drafting technique s which draughtsme n i n Sri Lanka ar e accustomed t o 
were originally evolved for the English language and the English social environment. A t 
the present thes e drafting technique s have been carried ove r fo r use i n the process o f 
translation. Bu t in the future changes must take place as new techniques are evolved as 
a new generation of civil servants and legal draughtsmen aris e who do the thinkin g an d 
preparatory work in Sinhala. 

Sections 9, 10 and 46 of the Republican Constitution of 1972 made a significant 
change i n tha t Sinhal a wa s deeme d t o b e th e languag e o f legislation . Th e relevan t 
constitutional provisions were as follows: 

Section 9  (1 ) Al l laws shall be enacted or made in Sinhala. 
(2) Ther e shall be a Tamil translatio n o f every law so enacted o r 

made. 

Section 1 0 (1 ) Al l written laws , includin g subordinat e legislatio n i n forc e 
immediately prio r t o th e commencemen t o f th e Constitution , 
shall b e publishe d i n th e Gazett e i n Sinhal a an d i n Tami l 
translation a s expeditiousl y a s possibl e unde r th e authorit y 
of the Minister in charge of the subject of Justice. 

(2) Th e laws so published shal l be laid before the National State 
Assembly a t th e meetin g nex t followin g th e dat e o f suc h 
publication. 

(3) Unles s the National State Assembly otherwise provides, the law 
published in Sinhala under the provisions of subsection (1 ) of 
this section, shall, as from the date of such publication, be 
deemed t o be th e la w an d supersed e th e correspondin g la w i n 
English. 
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Section 46 (1 ) Ever y Bil l fo r a  la w shal l b e publishe d i n th e Gazett e i n 
Sinhala and in Tamil translation at least seven days before it 
is placed on the Agenda of the National State Assembly. 

Section 23 of the Constitution of 1978 is worded differently, but the effect is 
substantially the same. Sectio n 23 enacts: 

(1) Al l laws and subordinate legislation shall be enacted or made, 
and published , i n bot h Nationa l Language s togethe r wit h a 
translation i n th e Englis h Language . I n th e even t o f an y 
inconsistency betwee n any tw o texts, the text in the Official 
Language shall prevail. 

(2) Al l law s an d subordinat e legislatio n i n forc e immediatel y 
prior t o th e commencemen t o f th e Constitution , shal l b e 
published i n th e Gazett e i n bot h Nationa l Language s a s 
expeditiously a s possible. 

(3) Th e law published i n Sinhala under the provisions of paragraph 
(2) o f thi s Article , shall , a s fro m th e dat e o f suc h 
publication, b e deeme d t o b e th e la w an d supersed e th e 
corresponding law in English. 

The former Secretary of the Ministry of Justice stated in "Legislative Drafting 
in Multilingual Countries" , British Institute of International an d Comparative Law 197 3 
(mimeographed): 

At present all drafting is being done in the English language. Th e Department 
however ha s o n it s staf f a  numbe r o f Assistan t Lega l Draughtsme n wh o ar e 
lawyers and are proficient i n either Sinhala o r Tamil. Th e practice the n i s 
to Gazette the Bill in all three Languages although s.46(1) refers only to the 
Gazetting o f Bill s i n Sinhala an d Tamil . Whe n th e Bil l i s debate d i n th e 
National Stat e Assembl y th e Ministr y whic h initiate d th e La w wil l b e 
responsible fo r taking steps to have th e ne w Law publishe d b y th e Governmen t 
Publications Bureau . A s state d i n sectio n 9 , Law s mus t b e publishe d i n 
Sinhala wit h a  Tamil translation . However , the practice s o fa r ha s bee n t o 
publish the new law in Sinhala, Tamil and English. 6 

The constitutional provisions require the translation of legislation and subsidiary 
legislation prio r t o 1972 . Thi s consist s o f twelv e volume s o f legislative enactment s 
which ar e containe d i n th e 195 6 consolidatio n an d als o seve n volume s o f subsidiar y 
legislation. Ther e i s a  supplemen t t o th e 195 6 consolidatio n publishe d i n 196 5 
consisting of two very bulky volumes. There i s also th e body o f legislation consistin g 
of individual statute s whic h hav e been passed , bound i n annual volumes. I n the period 
after th e United Front Government was returned t o power in 197 0 there has been a larg e 
volume o f legislatio n afte r 195 6 whic h ha s t o b e collecte d fro m th e Gazett e i n which 
they are published. 

It is only a few of the pre-1972 enactments that have been published and translate d 
and therefor e a  larg e numbe r o f pre-197 2 enactment s hav e no t bee n translate d an d 
published. I t should b e noted howeve r tha t afte r 196 1 al l bill s which wer e table d i n 
Parliament have been tabled with a Sinhala and Tamil Translation. The translations were 
provided becaus e i n the course of debates, members spoke in Sinhala and Tamil. Bu t the 
Act which was passed was not translated. 

The questio n t o whic h I  attempte d t o fin d a n answe r wa s wha t portio n o f th e 
legislative enactments have actually bee n translated (eve n though not published). Thi s 
task i s th e responsibilit y o f the Legal Draughtmen's Department . I t appears tha t th e 
enactments u p t o 195 6 an d th e subsidiary legislatio n u p t o 195 6 hav e bee n translated . 
But most of the translations are not very satisfactory , some of them were translated at 
an earlie r stag e an d bea r th e defect s referre d t o above , associate d wit h th e earl y 
translations. The y mad e us e o f terminolog y appearin g i n th e earlie r glossary , whic h 
have sinc e been discarded. Th e terminolog y use d i s not uniform an d th e sam e ter m ha s 
been translated in different ways in different statutes. A  special committee consistin g 
of judges and members of the Legal Draughtsmen's Departmen t was appointed t o go through 
and modify thes e translations. Th e committee started it s labours and on one particular 
statute spen t abou t twent y hour s analyzin g th e translation , arguin g ove r i t an d 
correcting it . Subsequentl y the committee gave up the task for lack of time. Ther e are 
few more difficult task s than correcting a bad translation . Les s tim e may b e take n i n 
doing th e translation s al l over again. Wha t i s to be done with th e translations tha t 
have been carried out? I t is my view that these translations should be discarded. 

It i s preferabl e t o indulg e i n a  selectiv e translatio n o f th e importan t 
statutes and thos e which are required fo r purposes of administration an d i n the da y t o 
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day workin g o f th e courts . Th e remainin g statutes , som e o f which may b e scarcely o r 
seldom referre d t o o r cite d i n th e courts , nee d no t b e translated . I f i t become s 
necessary t o apply a  statute which ha s not been translated, the judge hearing th e case 
could translate the relevant portions of the statute into Sinhala for the purpose of the 
decision. Problem s will onl y aris e i f a disputed question of construction arises, and 
in a particular litigatio n i t is not likely tha t more than a few provisions o r clauses 
will b e th e subjec t o f controversy . S o th e tas k befor e th e judg e will no t be a very 
difficult one. 

There are many who advocate the translation of statutes and case reports and it 
is commonly recognized t o be an urgent requirement for the administration of justice and 
legal education. Ther e are many wh o sa y tha t th e government ha s faile d i n not havin g 
translated legislatio n an d cas e report s durin g th e perio d fro m th e 1950 s t o th e 
present. I t has been and i s being repeatedl y state d b y la w teacher s tha t th e minimum 
for effective legal education is the presence of the statut e an d cas e law i n Swabasha. 
But la w teacher s hav e bee n sayin g thi s fo r man y years . Whe n th e switchove r wa s 
ultimately made in the absence of a legal literature, the staff got on with the task and 
by al l account s manage d prett y well . Th e mai n proble m whic h aros e wa s a s regard s 
students wh o di d no t kno w Englis h an d th e solutio n whic h ma y b e suggeste d i s t o 
compulsorily teac h student s English languag e unti l the y acquir e a reasonable degree of 
proficiency during their legal studies. Whethe r in practical terms this is feasible may 
well be queried. 

Therefore I  expres s a  contrar y opinio n t o tha t whic h i s s o commonl y stated . 
The translatio n an d publicatio n o f th e statute an d cas e la w i n the 50s and 60 s during 
the perio d o f glossary makin g woul d i n m y vie w hav e bee n disastrou s fo r th e reason s 
stated above . Man y o f these translation s would have become outdated by changing glos -
saries which ar e inevitable a t an early stat e o f planning fo r a switchover. Bu t tha t 
argument i s not maintainable i n the present time , as regards the translations of stat-
utes and cases prior to 1972 for use in the future. But , it is nonetheless my view that 
these shoul d no t b e translate d excep t ver y selectively . Translatio n o f statute s an d 
case law i n bulk ca n only resul t i n bad an d inadequat e translations . I t may the n b e 
said tha t th e solutio n i s t o us e competen t translator s an d provid e adequat e transla -
tions. Bu t this is not feasible both in terms of the financial resources available and 
the manpower. An d if there are persons who can provide effective translations, they may 
be profitabl y employe d i n othe r tasks . Further , th e perso n wh o coul d mak e a n idea l 
translation would probably not be willing to stagnate as a translator. 

In thi s contex t th e problem s whic h ca n aris e fro m ba d translation s mus t b e 
remembered. A  bad translation can result i n reference back t o the original English and 
a compariso n between the two and discussion as to whether th e translatio n i s a correc t 
rendering of the original. Thi s would be a sheer waste of time. I f a decision is taken 
that the break with the past is complete, and translations of statute would be final and 
conclusive, thi s ma y solv e som e problems . Bu t i t woul d creat e other s i n situation s 
where (if there is translation in bulk this is very likely) there will be sections which 
are incomprehensible and meaningless or which will lead to absurd results. 

From the point of view of the administration of justice a bad translation could 
create more problems than not having translation s at all. Fro m the angle of legal edu-
cation i t may b e tha t bad translation s may b e bette r tha n n o translatio n a t all . I n 
this situatio n i t i s ray view tha t w e shoul d loo k a t th e question fro m another stand -
point. 

The monumental task of translating the legislative enactments has been entrust-
ed to the Legal Draughtsmen's Departmen t which also has the task of drafting and trans-
lating the current statutes. I t is submitted that whether statutes are being translated 
in bulk o r selectively , i t i s imposin g to o grea t a  burde n o n th e Lega l Draughtsmen' s 
Department t o expect i t t o translate pas t statutes , when its primary obligation i s the 
draughting o f curren t la w which itsel f ma y involv e translatio n o f a bil l prepare d i n 
English int o Sinhala and Tamil. I t is submitted tha t the task of translating th e past 
statutes should be entrusted t o a special body. I f a Swabasha Law Institute i s set up 
this i s one of th e task s which coul d b e entruste d t o it. I n Israel a special Academy 
which consisted of draughtsmen, administrators an d academics have been set up to tackle 
the task of translating early statute law. 

In Malaysia, the English version of a statute continues to be the authoritative 
one until i t is translated an d officiall y promulgated . Th e Constitution o f 197 2 which 
provides that all legislatio n an d subordinat e legislatio n shal l be translated an d lai d 
before Parliamen t a s soo n a s possible , make s n o referenc e t o th e lega l statu s o f 
statutes prio r t o 1972 , unti l suc h tim e a s the y ar e translate d an d lai d befor e 
Parliament. I t appear s tha t th e statut e enacte d i n Englis h coul d b e regarde d a s th e 
authoritative sourc e unti l th e Sinhal a translatio n become s law . Bu t th e judg e wh o 
writes his judgment in Sinhala generally attempts to render it in Sinhala. 
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Once th e pre-197 2 statute s hav e bee n translate d anothe r questio n whic h ma y 
arise i s a s t o th e exten t t o whic h (i f a t all ) th e earlie r Englis h origina l i s 
relevant. I f it is permissible to compare the earlier original against the translation 
and to show that the translation does not effectively or correctly convey the meaning in 
the former, it could lead to endless arguments. A  field day would be provided for legal 
sophistry an d lawyer s arguin g a lost cas e are likel y t o fal l back o n quibbling o n th e 
correctness o f th e translation . Th e alternative solutio n i s not t o provide an y scop e 
for referenc e t o th e original . Th e dange r her e i s tha t i f th e translatio n ha s bee n 
hurriedly don e ther e ma y b e situation s wher e th e translatio n i s patently erroneou s o r 
incomprehensible or will lead to absurd results. An d this consequence is most likely to 
follow i f th e statute s hav e bee n translate d i n bul k an d i f the twelve volumes o f th e 
legislative enactment s an d th e legislatio n betwee n 195 6 an d 197 2 ar e translate d an d 
presented t o the National Stat e Assembly . Th e solution which has been suggested abov e 
is that the more important statute s be selectivel y translate d an d don e very carefully . 
In suc h a  situatio n i t wil l b e possibl e t o provid e tha t th e translatio n i s 
authoritative. Bu t i t i s submitte d tha t suc h authorit y shoul d no t b e accorde d t o 
translations which have been compiled in bulk. 

A questio n whic h arise s i s th e relevanc e o f an d bindin g effec t o f cas e la w 
interpreting a  statut e enacte d i n th e Englis h languag e befor e 1972 , after th e statut e 
itself has been translated int o Sinhala. A  similar question regarding th e relevance o f 
case la w coul d b e raise d a s regard s statute s enacte d afte r 197 2 whic h constitut e a 
consolidation or re-enactment with modifications of a statute prior to 1972 , enacted i n 
English, or where a statute enacte d i n Sinhala contain s a  word o r phrase i n a simila r 
context t o which i t is used i n an enactmen t i n English. T o give an example, the word 
"building" may be translated in the statute in Sinhala. Th e Sinhala equivalent used for 
the Englis h wor d ma y carr y a  slightl y differen t connotatio n tha n th e Englis h wor d 
because it will be seldom possible to find an exact equivalent. On e view is that as far 
as possibl e th e case s i n th e Englis h languag e shoul d b e followe d especiall y wher e a 
phrase carrying a  particular meaning i s involved. Bu t if the Sinhala word or phrase is 
to b e interprete d i n th e ligh t o f Englis h i t may d o violenc e t o th e Sinhal a wor d o r 
phrase. Mor e involve d problem s ma y b e encountere d wit h word s suc h a s "possession" , 
"occupation", "title". 

On th e othe r hand , a  phrase lik e "i n furtheranc e o f th e commo n intention " whic h 
occurs i n sectio n 3 2 o f th e Pena l Cod e raise s slightl y differen t issues . I t ma y b e 
argued tha t a s regards suc h a phrase th e English case s shoul d continu e t o be relevan t 
even to a limited extent. Bu t in the case of the earlier examples it would be necessary 
to make a complete break with English case law, and construe the word in the statute in 
Sinhala without reference to case law. 

It is desirable that policy guidelines be laid down by the legislature in the form 
of a n interpretatio n statute . Th e rule s themselve s canno t b e definitive , bu t broa d 
guidelines mus t b e lai d dow n statin g tha t i n certai n circumstance s a  brea k wit h th e 
English case law must be made. Th e judges and lawyers , as a consequence of their lega l 
training an d th e way th e courts have operate d i n the past, have a degree o f reverenc e 
for the doctrine of precedent. Thu s ther e may be a tendenc y t o refer t o cases i n th e 
English languag e i n the interpretatio n o f a translate d statut e i n such a way a s t o do 
violence to its language. Th e above are some questions on statutory interpretatio n an d 
construction whic h ar e likel y t o aris e i n th e futur e an d the y ar e raise d t o provid e 
scope for thinking and planning in order that remedial measures can be taken before the 
problems arise. 

The promulgation o f the Constitution i n 197 2 and th e enactmen t o f the Administra-
tion of Justice Law 197 3 and addition t o it i n 197 5 dealing wit h civi l procedur e wer e 
preceded by consultation with the general public and lawyers. I n the case of the latter 
various drafts were circulated and comments invited. Most of the comments on the Consti-
tution and all the comments on the amendment dealin g with civil procedure were directe d 
towards drafts in the English language . Th e debate in the Constituent Assembly, in the 
case of the Constitution, and the National State Assembly, in the case of the Procedure 
Law, were i n all three languages . Th e final enactment was in all three languages, but 
it is the Sinhala draft which is the sole authoritative one. 

The statemen t o f th e Ministr y o f Justic e quote d abov e illustrate d th e exten t t o 
which i n the drafting of statutes English was being resorted t o in 1973. I n 1979, the 
practice i s no t muc h different . I n thi s contex t th e quotatio n fro m a n educationis t 
examining the problem in 1974 may be quoted. 

With educatio n an d legislatio n an d particularl y th e latter , we ar e enterin g 
the most sophisticated and difficult area of change, and th e need fo r a clear 
sense o f directio n i s greatest . Whil e a  grea t man y peopl e ar e engage d i n 
sorting ou t all kind s o f problem s whic h the y ar e face d wit h a s a  resul t o f 
their accustome d language , English , bein g replace d wit h th e not-so-familia r 
Sinhala, the law-giver and the creator of this major change, is unaffected i n 
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his day-to-day work and fo r that reason indifferent t o the difficulties which 
have arisen. I s the legal thinking before legislation done in Sinhala, is the 
legislation prepared in Sinhala, and is there any discussion of its provisions 
in Sinhala? Whethe r it is existing legislation, case law or text books, there 
is a  simpl e solutio n -  pu t a s man y peopl e o n th e jo b wit h a  singl e wor d -
'translate'. Ther e i s a  bee-hiv e o f activit y i n lega l Sinhal a bu t wha t 
proportion of honey and wax is produced must remain a matter of doubt. 

But it must be noted th e original thinkin g and working i n Sinhala i s only possible 
when ther e ar e origina l Sinhal a lega l concept s an d ideas . Th e critic s wh o point ou t 
that most of the thinking is still being done in English and then a translation is being 
effected, forget that this is to some extent inevitabl e because what is being attempted 
is to convey into the Sinhala language legal rules and concepts which are in the English 
language and related t o English culture. Th e critics who say that the thinking must be 
done i n Sinhal a see m t o overloo k thi s fact . Thinkin g i n Sinhal a ca n b e don e a s a 
Sinhala lega l culture begin s t o arise and th e links with English become less . Som e of 
the critics say that they think their law in Sinhala. But all this means is that having 
imbibed legal concepts in English at an earlier stage, they are now thinking in Sinhala. 

Thinking and working in English and translatin g i s inevitable in a period of tran-
sition until a  Sinhala lega l language, idiom and culture emerge and the links with the 
English system become less tenuous. I t is also inevitable in a situation where many who 
have bee n educate d i n th e Englis h language , hav e studie d an d worke d wit h la w i n th e 
English language, continue to be involved in the administration of law. 

CASE LAW 

The Ceylo n La w Recorde r (Ne w Series) , a n Englis h languag e lega l periodical (pub -
lished privately between 195 9 and 1961 ) contained a  sectio n with translation s o f judg-
ments i n Sinhala . Thi s wa s a  pioneerin g ventur e i n th e fiel d o f la w reportin g i n 
Sinhala. Th e journa l howeve r ha d onl y a  shor t life . Subsequently , Th e Ceylo n La w 
Weekly, a n establishe d privat e la w report , commenced i n 196 0 devotin g a  par t o f eac h 
volume for the reporting of Sinhala translation s o f judgment s rendere d i n English. I n 
1971 a  fe w translate d judgment s i n Tami l wer e reported . I n 197 1 th e journa l stoppe d 
publication. Th e New Law Reports, the official law reports, commenced i n 1977 publish-
ing in Sinhala. 

Prior to 1972 the judgments of all Appeal Courts were rendered i n English. Subse -
quent to 1972 the constitutional provisions decree that Sinhala is the official language 
of the law and therefore judgments should be rendered in Sinhala. Bu t since most judges 
in the appellate courts, with a few exceptions, are more familiar with administering the 
law in the English language , judgments continu e t o be written i n English an d entruste d 
to legal assistants, who are young law graduates, for translation. Sinc e it is now some 
years since Sinhala became the language of record, i t could b e expected tha t appellat e 
court judgments in Sinhala should by now have appeared. Bu t this has not happened. Th e 
Ceylon La w Weekly ha s stoppe d publicatio n followin g th e deat h o f th e Managing Editor . 
The Bar Association o f Sri Lanka forme d i n 197 4 is assuming th e responsibility fo r law 
reporting in the future. 

It was suggested during the 1960s that the New Law Reports while being published in 
English should be contemporaneously translate d and published in Sinhala. I t was assert-
ed tha t i f this had bee n don e th e problems o f th e switchover woul d b e less. Fro m th e 
point of view of legal education i t would hav e had it s advantages. Bu t th e same argu-
ments stated against bulk translation of statutes would likewis e apply to bulk transla-
tion of case law reports. 

If the pre-1972 judgments remain in English, it is hoped the courts will permit the 
reference to such authorities where relevant. Ther e is every indication that the courts 
would d o so. The problem, of course, would be if a new generation of Sinhala only edu-
cated lawyers arises who would not therefore cite in court the pre-1972 English language 
decisions. I t is hoped that this situation will not arise. I t is envisaged that when a 
pre-1972 case is referred to, the court would be sufficiently flexibl e to listen to the 
case quoted in English and if it considered th e case to be relevant, then it will be the 
task o f th e counse l an d judg e t o rende r th e relevan t principl e state d therei n i n 
Sinhala, for the purpose o f th e decision. I t i s admitted tha t th e translation o f the 
entire cas e report s i s no t desirable . Bu t compilation s woul d includ e extract s fro m 
important pre-197 2 cases . I f translations o f case report s ar e t o be attempted, i t is 
desirable that selected case s be translated an d the translation be not report-wide, but 
in relatio n t o a  particula r subject , i.e . a  compilatio n o f case s o n a  statut e (e.g . 
Penal Code) or on certain branches of the law (e.g. law of taxation). 

-149-



THE FUTURE 

The view was frequently expressed i n the 1940's and 1950' s whenever the question of 
the chang e i n th e languag e o f judicia l administration an d lega l education was mooted , 
that a prerequisite was the existence in Swabasha of a legal literature. The term "lega l 
literature" includes statutes , law reports, legal textbooks , legal periodicals an d an y 
other written work containing a  statement , discussion o r analysis o f lega l rules , con-
cepts of ideas. I n addition, there were those who expressed th e view that a restatement 
of th e la w followe d b y codificatio n wa s a n essentia l prerequisit e t o an y attemp t t o 
translate th e law. Th e argument regardin g restatemen t and codification could be rebut-
ted on the following grounds: n o government has ever shown any enthusiasm for the proj -
ect; th e great par t o f th e la w which would b e restate d i s contained i n the "historic " 
systems of law which seem destined t o play an increasingly diminishing rol e in Sri Lanka 
in th e future , i n th e contex t o f a  movemen t toward s a  state-directe d an d controlle d 
economic an d socia l syste m i n whic h th e predominan t source s o f la w ar e statute s an d 
delegated legislation ; th e expenditur e involved ; th e tim e whic h suc h a  projec t woul d 
take; and finally, the fact that overburdened la w teachers and bus y lega l practitioner s 
neither hav e th e tim e nor th e inclinatio n t o embark upo n suc h a project, even i f the y 
were provided with the financial expenditure and the research and secretarial staff. 

The need fo r a legal literatur e a s a prerequisite fo r a switchove r appear s o n the 
surface to be a very sound argument. Bu t it is equally true that until legal education 
and judicia l administration are bein g conducte d i n Swabasha , it i s unlikely tha t lega l 
writings wil l appear . I t i s onl y whe n a n actua l languag e chang e take s plac e tha t 
authors would fee l moved t o write an d publisher s woul d fin d i t financiall y lucrativ e 
to publish. 

The protagonist s fo r Swabash a argue d (wit h a  degre e o f justification ) tha t th e 
stated difficulty o f effecting a switchover i n the absence o f a lega l literatur e wa s an 
excuse and devic e fo r indefinit e postponemen t an d retentio n of the status quo. Bu t on 
the othe r hand , viewin g th e questio n merel y fro m th e standpoin t o f lega l education , a 
switchover i n th e absence o f a lega l literatur e mus t inevitabl y (a t th e very leas t i n 
the short run ) lead t o a decline in the high standards which had bee n built up. 

While legal educationists prio r t o 1970 took scarcely any meaningfu l step s toward s 
preparation fo r a n eventua l switchover , government authoritie s afte r th e enactmen t o f 
the Official Language Act o f 1956 , made slow , uncertain an d a t times , self- defeating 
preparations fo r th e switchover . Wor k o n the compilation of a glossary of legal terms 
and concept s wa s commenced . A  glossary committe e proceede d ver y slowl y an d a t grea t 
cost t o prepar e a  glossar y o f lega l terras . Thi s committee , which ha s bee n severel y 
criticised, must howeve r b e judge d o n th e basi s tha t i t was embarkin g o n a pioneerin g 
venture an d i n th e ligh t o f th e fac t tha t a  coine d wor d canno t satisf y linguisti c 
purists, and lawyers who use it, many o f whom have differing approache s an d viewpoints . 
The glossary committe e suffere d fro m certai n inbuil t deficiencies . A t th e outset th e 
committee consisted o f language scholar s an d onl y after som e year s was i t realized tha t 
persons knowledgeable i n the law should b e appointed. Th e committee never realized the 
need t o co-opt linguists , persons with special knowledge and trainin g i n the technique s 
of translatio n an d specialist s i n relatio n t o particular subject s i n which term s were 
being coined. Th e committee also had th e disadvantage tha t the y worked fo r a long tim e 
in th e abstrac t whe n al l lega l thinkin g an d wor k wa s i n English. Word-makin g i n the 
context o f legal writing, law teaching an d judicia l administration would hav e bee n ver y 
much easier and more productive. 

The books which were translated had many defects. Th e books chosen for translation 
were thos e dealin g wit h foreig n law s an d onl y part s o f th e book s were relevan t i n the 
local context . Th e book s themselve s becam e outdate d du e t o th e appearanc e o f a  ne w 
edition, even prio r t o their bein g published . N o book s dealin g wit h th e law s o f Sr i 
Lanka were translated. Som e of the books used terms contained i n the earlier edition of 
the glossary, which terms had been replaced i n subsequent editions. Th e books attempted 
to translate very closely th e language of the original, even reproducing clauses in the 
same order. Ther e was no attempt t o reconstruct clause s an d sentence s an d expres s th e 
meaning. Man y of the books are therefor e very difficult t o read and understand, if one 
does no t hav e a  knowledg e o f th e Englis h original . Th e book s perhap s assiste d i n a 
marginal way th e buildin g u p of a Swabasha lega l literatur e an d i n the coining o f new 
words. Bu t such benefit cannot justif y the expenditure incurred. 

The Government in 1956 decided tha t two books should b e translated fo r each subject 
which was being taugh t in the University and th e Law College and provided a subsidy for 
this purpose . Th e traged y i s tha t th e book s which wer e translate d ar e virtuall y use -
less, and th e government no w having los t faith in the translation programme, at a time 
of grave financial crisis decided i n 197 5 to abandon the entire project . Ther e i s now, 
in 1978, rethinking on this matter. 
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The continuin g governmen t subsid y a t a  tim e o f spirallin g printin g cost s i s 
essential i f books are to appear. A  few books published recentl y give promise of better 
things t o come . Ther e ar e indication s tha t th e teethin g perio d i s ove r -  an d tha t 
creative an d origina l lega l work s i n Sinhal a (a s distinc t fro m translations ) wil l b e 
provided, bu t th e financia l implication s wil l dete r writers an d publishers . Thu s th e 
sad conclusion i s that unless th e government intervenes , th e lega l literatur e whic h i s 
essential for legal education and judicial administration will just not appear. 
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