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1. Introduction
The African Charter on Human and Peoples’ Rights1 was adopted as 

a regional treaty by the Organisation of African Unity (OAU) in 1981.
It entered into force, contrary to most expectations, only five years 
later on 21 October 1986. To date, it has been ratified or acceded to 
by a total number of 35 African countries,2 representing approximately 
two-thirds of the entire membership of the OAU. 3This makes it the 
largest regional human rights system in existence.

The adoption of the Charter represents an important landmark in 
the protection and promotion of human rights on the African continent 
for a number of reasons. Firstly, it should be noted that the majority 
of African States are not parties to the treaties which are regarded as 
the main international human rights instruments, namely the 
International Covenant on Economic, Social and Cultural Rights and the 
International Covenant on Civil and Political Rights and its Optional 
Protocol . Thus, the adoption of this regional instrument, which affirms 
in its Article 60, adherence to general international law on this 
subject, is therefore an important additional means by which generally 
accepted international norms on human rights may have application in the 
domestic law of African States. It is an instrument to which the 
African judiciary may undoubtedly refer in the context of 
decision-making in the courts, since there is a general presumption in 
domestic law that whenever possible domestic law is to be applied and 
interpreted so as not to conflict with a State’s international 
obligations. 5

Secondly, the adoption of the Charter is an important milestone 
in the history of the OAU itself, which as an inter-governmental 
organisation representing all independent African States, has attracted 
criticism in the past for an apparent indifference to the suppression of 
human rights in some African countries which have at various times been 
evident on a massive scale.6 The Charter envisages in Article 31, the 
establishment of an African Commission on Human and Peoples' Rights of 
11 members chosen to serve in their personal capacity from among African 
personalities of the highest reputation, particular consideration being 
given to those with legal experience. Its functions include the 
promotion and protection of the rights enumerated in the Charter, as 
well as the additional function of interpreting the Charter. This 
Commission has now been established and it remains to be seen whether 
its influence and its jurisprudence will make any significant 
contribution to the cause of human rights in Africa. Despite some 
inherent limitations in its mandate, which will be discussed below, it 
remains significant for Africa that the OAU, which hitherto has had a 
very restrictive legal and political approach to the concept of 
non-interference in the domestic affairs of its member countries8, 
should have established such a body at all. Viewed against this 
background, the decision by the OAU to adopt a regional treaty on the 
subject of human rights is a welcome initiative.
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Thirdly, the African Charter has a special significance for 
African judges and lawyers because it purports to reflect "the African 
conception of human rights" and is intended "to take as 9a pattern the 
African philosophy of law and meet the needs of Africa".. 10 There is now 
ample evidence in the context of the European Convention10 of the 
significant contribution which can be made to human rights through the 
application and enforcement of regionally accepted norms. The 
acceptance by the majority of African states of this regional Charter is 
an unprecedented opportunity for the African judiciary and the African 
Bar to apply in domestic law, concepts of human rights which reflect 
African legal perspectives and social needs. However, it is naive to 
suppose that the emergence of this document alone will dramatically 
alter the enforcement of human rights in Africa. Many African States 
face the prospect of both internal and external subversion caused for 
example, by the fact that many of them encompass a heterogeneous 
collection of tribes, artifieally drawn together as a result of colonial 
and administrative or economic preference and convenience!
Furthermore, the severe under-development of many African nations (with 
the attendant problems of poverty, malnutrition and disease) creates 
considerable problems for African governments and poses a dramatic human 
rights dilemma. Nevertheless, the existence of the African Charter and 
its clear affirmation that all human beings are entitled to certain 
fundamental rights does reinforce the legal and moral framework laid 
down in many African constitutions. By virtue of Article 1 of the 
Charter, States parties to it have an obligation to "recognise the 
rights, duties and freedoms enshrined" in it and "undertake to adopt 
legislative and other measures to give effect to them". This suggests 
that the10 rights protected by the Charter are intended to be binding on 
States . It is therefore an important tool in the context of domestic 
law for the development of jurisprudence and the advancement of human 
rights for all.

The African Commission established under the Charter may in the 
context of its functions to protect human rights, entertain a 
"communication" from a State party (Article 47) or from entities other 
than States (Article 55). Thus communications from individuals or 
groups may be considered providing that a simple majority of the 
Commission decides to do so (Article 55(2)) and the provisions of 
Article 56 are also satisfied. The latter includes a requirement in 
Article 56(5) that local remedies, if any, must first be exhausted 
unless it is obvious that this procedure is unduly prolonged. Therefore 
it is clear that, as in the case of other regional systems, a complaint 
about an alleged violation will normally first have to be pursued via 
the domestic court system before it can be considered by the Commission. 
It is therefore necessary for domestic courts to have regard to the 
effect of the Charter’s provisions in the context of domestic 
litigation. However, most African States ascribe to the dualist legal 
system whereby an international treaty cannot be applied in the domestic 
courts until it has undergone some process of "transformation" or 
"incorporation" and thus become directly applicable in domestic law. It 
is therefore important that African States give early consideration to 
the question of incorporation of the Charter into domestic law either by 
way of constitutional amendments in respect of relevant Charter 
provisions or by the enactment of appropriate legislation.
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The decision by the OAU not to establish an African Court of 
Human Rights to which the Commission can transmit cases for judicial 
determination, (as under the European and American Conventions), was 
taken apparently on the basis that African tradition emphasises 
conciliatory rather than judicial procedures for settlement. Certainly 
OAU organisational history favours this approach since one of the OAU's 
principal organs for the peaceful resolution of disputes was the 
Commission on Mediation, Conciliation and Arbitration. However it 
eventually became defunct from lack of use. The African Commission is 
similarly not a formally constituted judicial organ, but is a 
fact-finding and conciliatory body with a mutual responsibility to try 
to reach an amicable solution (Article 52). The fact that measures 
taken by the African Commission under the Charter remain confidential 
until the OAU Assembly of Heads of State and Government decides 
otherwise (Article 59(1)) and that the latter, which is primarily a 
political organ, also decides whether the Commission's report is to be 
published (Article 59(2)) may significantly reduce the impact of the 
Commission's findings. However, it does not affect the ability of the 
African judiciary to apply the relevant human rights norms in the 
context of their domestic law whenever applicable. In this context it 
is relevant to note that although the United Kingdom, for example, has 
neither a written constitution nor legislation incorporating the 
European Convention into domestic law, and subscribes to the dualist 
legal system, the Convention has nevertheless come to be treated by 
judges as relevant for the purpose of resolving uncertainties in statute 
law, and also as being relevant to public policy.12 It is therefore 
necessary to analyse the specific nature and extent of the rights to be 
protected by the Charter so as to determine their relevance and 
application in domestic law.

2. Civil and political rights under the African
Charter
The African Charter enumerates a number of civil and political 

rights attributable to the individual, many of which are formally 
recognised in African constitutions. These include the right to 
non-discrimination (Article 2) the right to equality and equal 
protection of the law (Article 3), the right to life (Article 4), the 
right to the respect of human dignity (Article 5), the right to liberty 
(Article 6), the right to have one's cause heard, i.e. minimum standards 
during legal proceedings (Article 7), the right to freedom of conscience 
and religion (Article 8), the right to expression and dissemination of 
opinion, the right to freedom of association (Article 10), and the right 
of assembly (Article 11), the right to freedom of movement (Article 12), 
the right to participation in government and access to public service 
and public property (Article 13), and the right to property (Article 
14).

In respect of the content of these rights it is not surprising 
that the Charter shares much in common with other regional instruments 
such as the European Convention and the American Convention, since there 
are several international human rights documents from which the drafters 
of the African Charter could draw inspiration. It is clear that whilst 
striving to reflect an African conception of human rights, the drafters
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recognised that it would be imprudent to deviate too much from 
international norms already established in other international human 
rights instruments.13 This is also to be expected in view of the fact 
that human rights are by their nature attributable to human beings 
wherever they happen to live and that14 extent "transcend the 
boundaries of nation, race and belief." There are, however, a number 
of specific points of interest in respect of the civil and political 
rights enumerated in the Charter.

(a) Some lacunae in the Charter

In respect of the right to life (Article 4) and the right to 
liberty (Article 6) it is clear that no one may be arbitrarily deprived 
of these rights and Article 6 includes a prohibition against arbitrary 
arrest and detention. Article 7 provides some procedural safeguards in 
criminal trials which include the right to have one’s cause heard, the 
right of appeal, the right to be presumed innocent until proved guilty 
by a competent court or tribunal, the right to defence including the 
right to a defence counsel of one's choice and the right to be tried 
within a reasonable time by an impartial court or tribunal. In addition 
there is a prohibition against retrospective penal legislation in 
Article 7(2). However, it has been pointed out that certain additional 
safeguards found in both the European and American Conventions are 
missing, 15 and these broadly relate to the lack of a requirement16 that 
the accused be notified in advance of the charges against him, the 
right to request witnesses to attend the trial,17 the absence of legal 
representation gpaid for by the State if the accused cannot afford to 
hire a lawyer aip̂L the right of the accused to aid where there is a 
language problem.

Unless one took the view that the right to defence implies a 
right to e.g. call witnesses, these omissions (if not covered by 
domestic legislation) would mean in effect that the accused person might 
not be able to defend himself to the fullest possible extent and hence 
might lead to a miscarriage of justice or infringement of his rights.
Some, but not all of these omissions such as the absence of State-funded 
legal aid, are understandable if one bears in mind the deficienees of 
the legal process in many African states owing to the lack of trained 
legal personnel and the paucity of financial resources to bring the 
legal system in line with standards common in Western, developed 
countries. The concept of State-funded legal aid for all criminal cases 
though clearly a goal to be aimed at, is totally unrealistic at the 
present time given the poor economic condition of most African States. 
This is therefore an instance where the universal "right to a fair 
trial" may have to be modified to take into account regional differences 
and practical realities.

On the other hand, the Improvements which are necessary to the 
administration of justice will not come about unassisted. They require 
support from the judiciary and lawyers generally as well as from the 
African public, through its elected representatives, so that they can 
legitimately and successfully press for improvements which will enhance 
the protection of human rights. It is therefore important that unlike 
the European Convention, the African Charter does place on all States
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parties to it the duty, in Article 25, of promoting and ensuring through 
teaching, education and publication, understanding and respect for the 
principles of the Charter. By virtue of Article 26, States parties also 
have the duty to guarantee the independence of the courts and must allow 
the establishment and improvement of institutions entrusted with the 
promotion and protection of rights under the Charter. The Charter also 
entrusts in the African Commission the function in Article 45(1) of 
promoting human and peoples’ rights through appropriate research and 
dissemination of information, as well as to act as a spur to African 
Governments in the resolution of legal problems associated with the 
proper implementation of these rights and fundamental freedoms. It is 
important that the legal profession in Africa actively associates itself 
with these worthy objectives.

(b) The use in the African Charter of ’’clawback” 
clauses and its effect on domestic law

In view of the relative political instability which has been 
witnessed in various parts of Africa over the past two decades, it would 
seem reasonable for the Charter to have addressed itself to the question 
of exceptions to or derogations from, the rights of individuals and the 
circumstances in which the suspension of rights may be permissible.
Both the European and American Conventions contain derogation clauses, 
that is clauses which temporarily suspend the rights guaranteed under 
the Charter in certain circumstances 21 22 Derogation clauses can also list
certain rights as being non-derogable even when circumstances 
permitting derogation exist. The effect of a derogation clause is 
therefore to provide some protection to the individual at periods of 
national or other emergency when his fundamental rights would be most at 
risk, by limiting the situations when these rights can be suspended.

By contrast, however, the African Charter does not contain any 
derogation clause. Instead it uses ’’clawback” clauses. This type of 
clause has been defined as a clause that ’’permits, in normal 
circumstagge, breach of an obligation for a specified number of public 
reasons.” Such a clause therefore differs from a derogation clause in 
that it applies in everyday circumstances, while the latter allows 
suspensions only in circumstances of war or public emergency. The 
clawback clause may provide that the circumstances when rights may be 
suspended or breached are to be determined by domestic law.

For example, Article 6 (the right to liberty) provides that 
individuals may not be arbitrarily deprived of their freedom but that 
’’reasons and conditions” (i.e. the "clawback” clause) must previously 
have been laid down by law. This therefore leaves a considerable margin 
of discretion to individual States to enact legislation to provide in 
what circumstances preventive detention or other suspensions of civil 
and political rights may be allowed, and may thus exclude judicial 
control over state behaviour other than to determine whether such 
suspensions have occurred in accordance with domestic law. The use of 
such clauses is encountered in the Charter in respect of many other 
rights apart from the right to life (Article 4) and the right to liberty 
(Article 6) and includes the right to freedom of conscience and religion 
(Article 8), freedom to receive information and disseminate opinion
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(Article 9), freedom of association (Article 10), freedom of assembly 
(Article 11) and freedom of movement (Article 12). In each case, the 
State is permitted to justify limitations on individual rights and 
freedoms by reference to its own domestic law, which could be 
restrictive.

However, it must be borne in mind that the Commission (and 
thereby African judges by implication) is able to have regard to other 
international instruments in the field of human and peoples' rights by 
virtue of Article 60, as well as to legal precedents and doctrine in 
this area. This will therefore include not only other regional 
instruments but more importantly the UN's International Covenant on 
Civil and Political Rights which defines the scope and limitations of 
permissible state derogation in its Article 4.

Under this Article the public emergency must threaten the life 
of the nation and be officially proclaimed and the measures taken in 
derogation must be non-discriminatory, strictly required by the 
exigencies of the situation , and not incompatible with other 
international legal obligations. Thus it is important to recognise that 
the provisions of the African Charter should be viewed in the context of 
internationally accepted standards under international law as evidenced 
in the jurisprudence of the UN and other regional institutions. In the 
interests of greater coherence and clarity in the law, it is important 
that African judges and lawyers generally have improved access to the 
relevant jurisprudence so as to be in an informed position to apply the 
appropriate internationally accepted norms.

Furthermore, it is arguable that the existence of a clawback 
clause does not invariably mean that the relevant domestic law should be 
given a narrow or restrictive interpretation which limits human rights. 
The courts still retain an inherent jurisdiction to decide if a law is 
reasonably justifiable. In other words, the courts may legitimately 
consider whether the relevant domestic provisions comply with general 
principles of law including those of fairness, proportionality and the 
absence of arbitrariness.

Not all the individual rights are subject to the wider type of 
clawback clause discussed above. For example, Article 11 of the African 
Charter guarantees the right of every individual to assemble freely with 
others. Although this is subject to a clawback provision, this clause 
specifies the circumstances when domestic law can restrict this right. 
These require restrictions to be "in the interests of national security, 
the safety, health, ethics and rights and freedoms of others". However, 
these restrictions are potentially capable of covering a very wide 
number of situations so that wide restrictions on the right of assembly 
may in fact be permitted. The two other regional Conventions, the 
European Convention (Article 11(2)) and the American Convention (Article 
15) arguably adopt a narrower formulation by merely permitting only such 
restrictions on this right as are prescribed by law and necessary in a 
democratic society.
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3. The legal effect of the economic,social and
cultural rights in the Charter
TRB African Charter is unique among international human rights

treaties in that it enumerates both civil and political rights as well 
as economic, social and cultural rights in one document. By doing so it
confirms that both categories of rights are fundamentally important and 
interlinked. It also leaves the matter open for argument that there are 
no reasons in principle why both kinds of rights should not be 
justiciable.24 This is further supported by the fact that alleged 
violations of both categories of rights may be brought before the 
African Commission. The economic, social and cultural rights guaranteed 
to individuals under the African Charter include the right to work and 
equal pay for equal work (Article 15), the right to health (Article 16) 
and the right to education (Article 17). There is no support in the 
Charter provisions for any proposition that civil and political rights 
take less precedence or may even be suspended in order to promote 
economic, social and cultural rights; or vice-versa.

In terms of the practical application in domestic law of 
economic rights, it is difficult to see how certain rights e.g. the 
right to health (Article 16) can be guaranteed where the necessary 
economic infrastructure is lacking. However, that is to miss an 
important point which is that while some of these rights may only be 
capable of full implementation by progressive State action over time, 
access to whatever public facilities may be currently available must 
apply to all individuals and groups without discrimination under Article 
2 and Article 19 of the Charter. In practical terms, the exploitation 
of a State's economic resources are usually managed by the State through 
the government of the day and whether individuals or groups ultimately 
benefit will depend on the propensities of that government. However, 
the Charter does provide for the relevant minimum standards by which to 
judge its actions. Interestingly, it also includes a right to property 
ownership (Article 14) which is also included in the First Protocol to 
the European Convention but which was not included in either of the UN 
Covenants on Human Rights. It also applies a principle of 
non-discrimination to the allocation of economic resources. It is 
arguable that for instance, evidence of the misallocation of resources 
so as to deprive some sections of the community of services essential to 
development for reasons not justifiable by reference to economic 
viability or feasibility or general principles of proportionality may 
very well be unlawful. It is important to note that Article 13 of the 
Charter whilst guaranteeing the civil and political right of 
participation in government also incorporates the economic right, in 
Article 13(2), of equal access to the public service and extends to all 
individuals, (and not just citizens)25 in Article 13(3) the right of 
access to public property and services in strict equality of all persons 
before the law.

The possible role of the judiciary in the enforcement of 
economic rights has been demonstrated in recent years through the 
evolving jurisprudence of the Indian Supreme Court although the 
inclusion in the Constitution of India of specific Directives in this 
area has clearly been of assistance in providing judges with a directly
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applicable source of legal norms with which to develop the common law 7
The African Charter may not as yet have come to enjoy such a status in 
domestic law but it remains relevant that the economic, social and 
cultural rights in the Charter are viewed as part of a movement towards 
development in a general sense. The Preamble to the African Charter 
makes it clear that the African perception of human rights requires 
"particular attention" to be paid to the "right to development". It 
also points out that:

26

"Civil and political rights cannot be dissociated from economic, 
social and cultural rights in their conception as well as 
universality and that the satisfaction of economic, social and 
cultural rights is a guarantee for the enjoyment of civil and 
political rights".

This phraseology seems to suggest an equal emphasis on both 
types of rights but at the same time the strong link between development 
and human rights is stressed. For example, Article 22(1) states that:

"all peoples shall have the right to their economic, social and 
cultural development with due regard to their freedom and 
identity in the equal enjoyment of the common heritage of 
mankind".

Thus the "right to development" is not limited strictly to 
development in economic terms, the usual measure of which is in real per 
capita gross national product (GNP), but accords with the more "modem" 
definitions of development " which includes taking into account the 
standard of living and opportunities for advancement of the individual 
as a member of society.

The existence of a human right to development seems to have been 
acknowledged within the UN as being a right in international law but28the 
precise content of the right has yet to be comprehensively analysed. 
Article 22(2) of the African Charter places a duty on States to 
"individually or collectively" ensure "the exercise of the right to 
development". This affirmative action at national and international 
level will, however, require some change in the present international 
economic system in order to bring about effective realization of the 
economic, social and cultural rights in the Charter. So long as the 
claimsfor the establishment of a New International Economic Order 
remain unrecognised, it is doubtful whether the "right to development" 
is indeed a legal right in international law. This reasoning is also 
supported by the fact that the existence of such a legal right implies 
that there is an obligation on developed countries to render assistance 
to developing countries in the latter’s efforts to promote this right, 
in particular through development assistance, but such an obligation 
has not yet been authoratively established or accepted. However, this 
should not be allowed to obscure the point that the African States 
themselves also have a duty under the African Charter to ensure that 
they makp best use of the resources which they already have available, 
to ensuing the most equitable distribution of wealth among their 
peoples.
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4. The concept of "peoples" rights in the African
Charter and its application in domestic law

(a) The importance of ’’group” rights in the 
African context

One of the unique features of the African Charter is its 
inclusion of rights attributable to ’’peoples”. This addition, which is 
included in the title of the Charter itself, is clearly of central 
importance in the document and is a distinguishing feature from the 
European and American Conventions. Its inclusion was specifically 
intended to reflect its importance as part of the "African” conception 
of human rights. The importance of the community in traditional African 
culture is apparent, especially since collective agricultural and other 
efforts were often necessary to ensure the survival of the people. Thus 
it was within the group that individuals had identity in African 
customary law and expulsion from the group was one of the most serious 
punishments that could be inflicted on the individual.30

However, it is important that the concept of "peoples rights” in 
the African Charter is correctly interpreted and understood. The term 
"peoples rights” was included at the instance of some socialist States, 
notably Ethiopia and Mozambique, who maintained that the individual had 
no greater rights than that attributable to the society as a whole.31 
The emphasis on group rights in the Charter was intended not only to 
reflect a truly African conception of human rights but also voiced an 
implicit criticism of the existing human rights concepts, as formulated 
for example in the human rights Covenants of the UN, which has been 
accused of an32nherent bias towards individual rights in preference to 
group rights. However the crucial issue is whether the Charter in 
fact creates any new "group" rights which have not been recognised by 
other international treaties and which thereby have special relevance 
for domestic law in African countries. It is submitted that no new 
legal rights have been created, and that therefore no substantially new 
rights will arise for determination in the context of domestic law, but 
that the Charter does serve to reaffirm the validity of the concept of 
group rights as part of internationally recognised human rights.

In order to examine this issue, it is necessary to look at the 
Charter as a whole. Firstly, the principle of non-discrimination in 
Article 2, which prohibits discrimination against the individual, is 
extended to peoples, who are declared in Article 19 to be equal and who 
are entitled to "enjoy the same respect and to have the same rights". 
Article 19 further states that "nothing shall justify the domination of 
a people by another". What constitutes "a people" has not been defined 
in the Charter and there is some suggestion that this was a deliberate 
decision of the drafters. 33 This term is also not clearly defined in 
international law, but one view is that both an objective as well as 
subjective element must be satisfied. Thus the people in question must 
be capable of showing some common link, usually of an ethnic or 
historical kind, and must itself be capable of identifying its members 
This could therefore include ethnic groups, tribes and racial groups.
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(b) The concept of "group" rights in 
international human rights law

International human rights law, as exemplified in the UN 
Covenants of 1966, clearly envisages the individual as the primary 
subject of international human rights law. However, it also recognises 
both the existence of groups and the fact that such groups are capable 
of having rights and obligations. For example, the collective right of 
self-determination of peoples is given pride of place (in identical 
terms) in Article 1 of both of the human rights Covenants. Collective 
rights are also asserted through the recognition of the need for the 
special protection of minorities. For instance, under Article 27 of the 
International Covenant on Civil and Political Rights:

"In those States in which ethnic, religious or linguistic 
minorities exist, persons belonging to such minorities shall not 
be denied the right, in community with other members of their 
group to enjoy their own culture, to profess and practice their 
own religion, or to use their own language".

However, there has been some reluctance to accept that 
collective rights are also human rights. Classical theories of human 
rights suggest that "human rights" are by definition attributable only 
to individuals as human beings, and not to groups. Some of this 
reluctance stems from the fact that in the past violations of human 
rights have taken place on a massive scale (as in Nazi Germany) in the 
pursuit of a "collective" goal, on behalf of "the nation" or of "the 
State". However, the possibility of having to resolve conflicts between 
kinds of rights does not mean that groups may not claim or assert human 
rights. For instance some groups, notably minorities, colonised 
peoples, and to a lesser extent indigenous populations, 35 are 
recognised in international law as distinct groups capable of enjoying 
rights. The better view, and the one adopted by the Charter, is that 
collective rights are also human rights even though they have a 
different conceptual basis. This different but related conceptual basis 
for collective and individual rights is helpfully explained by Louis 
Sohn:

"One of the main characteristics of humanity is that human 
beings are social creatures. Consequently, most individuals 
belong to various units, groups and communities; they are 
simultaneously members of such units as a family, religious 
community, racial group, people, nation and state. It is not 
surprising therefore, that international law not only recognises 
inalienable rights of individuals, but also recognises certain 
collective rights that are exercised jointly by individuals 
grouped into larger communities, including peoples and nations. 
These rights are still human rights; the effective exercise of 
collective rights as a precondition to the exercise of those 
other rights, political or economic or both. If a community is 
not free, most of members are also deprived of many 
important rights."
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This explanation as to why collective rights exist as a 
separate, distinct category of human rights is further developed by 
Richard Kiwanuka, by drawing an analogy between a group and a tennis 
club. In an inter-club tennis tournament, only clubs have the right to 
participate even if they are represented by individuals. Thus even 
world famous players like Boris Becker or Steffi Graff would not have 
the automatic right to play in such a tournament unless they were 
entered by their clubs in accordance with those clubs’ rules. Thus:

"The individual's right to play can only be expressed in and 
through the club. This right is actualised first, by protecting 
the club's rights in the wider setting; and then by the 
individual’s rights in the37club. Individual and collective 
rights are no different".

However, the fact that collective rights may be legitimately 
asserted as a matter of international law, does not resolve the question 
of how they may be relevant to domestic law. In this context the 
African Charter offers little guidance to domestic lawyers and judges as 
to the domestic application of group rights. One possible example from 
the Indian context is provided in the constitutional law of India where 
the Supreme Court has a developed practice for hearing petitions brought 
by way of "public interest" litigation. Such cases are often sponsored 
by social action groups who wish to challenge or clarify the law in 
areas where it may affect the economic or social welfare of a section of 
the community. For example, in Mehta, M.C and Another v Union of India 
and Others; the Supreme Court considered (in the light of the Bhopal 
tragedy) the relevance of the possible hazard to the health and 
well-being of workmen and people living in the vicinity, of allowing a 
caustic chlorine plant to restart after an earlier industrial accident 
at the plant which had caused death and injury to members of the 
community. Although, as in this case, the court in fact permitted the 
plant to re-start and the extent of the court’s power of intervention 
was limited by the fact that the substantive issue was one of policy to 
be determined by the Government, it nevertheless illustrates the 
relevance of group interests and rights in the context of domestic 
litigation.

(c) The civil and political rights of "groups" or 
"peoples" under the African Charter

The concept of group or peoples rights therefore has a 
legitimate place in international human rights law. The question is 
whether the African Charter adds anything further to this understanding 
of group rights. Article 20 of the Charter gives to "all peoples" the 
unquestionable and inalienable right to self-determination. Analysis of 
Article 20(2) suggests that this clearly applies to "colonised or 
oppressed peoples" such as the people of Namibia and the Black 
population of South Africa who are further entitled, by virtue of 
Article 20(3) to assistance in their liberation struggle. This 
corresponds with the UN interpretation of the right to 
self-determination and does not imply any extension of its application 
to include a right of "internal" self-determination for peoples already 
within independent and sovereign states amounting to a right of
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secession, except for people living under racist regimes. This 
interpretation is also supported by OAU practice since that Organisation 
has since its inception expressly stated a policy of adherence to the 
state boundaries inherited at the time of independence of its Member 
States. However, with regard to the right of peoples within 
independent African states to exercise other forms of internal 
self-determination,41 it is relevant to note that under Article 13(1):

39

’’Every citizen shall have the right to participate freely in the 
government of his country, either directly or through freely 
chosen representatives in accordance with the provisions of the 
law”.

Political participation by the population is clearly fundamental 
to any dicussion of human rights. It is relevant to note in the context  
of the Charter that the right to participate in the benefits and 
decision-making power of the community is a traditional right in 
African customary law. Thus although the African Charter does not 
link ’’peoples rights” with a right of secession, it does clearly 
recognise individual rights of participation in government. Since 
tribal or separatist groups are often in reality groups protesting 
against the denial of effective participation in the decision-making 
process of the State, or constitute a reaction to oppression by the 
authorities, the Charter does thereby address a fundamentally important  
issue. It is therefore in this context for example, that the issue of 
collective rights may arise in domestic litigation.

d) The economic, social and individual rights
of ’’peoples” under the Charter

The remaining "peoples” rights in the Charter fall broadly in 
the category of economic, social and cultural rights, but these 
essentially equate peoples rights with the rights of the State. For 
example, Article 21 proclaims that ’’all peoples shall freely dispose of 
their wealth and natural resources”. This right is also given to 
African States themselves in Article 21(4). It therefore reflects the 
aspiration of African States which have achieved political independence, 
to gain effective control over the resources of their nations so as to 
achieve economic independence as well. State parties have a further 
duty to enable their peoples to fully benefit from the advantages 
derived from their natural resources in Article 21(5), by having the 
duty to eliminate all forms of foreign economic exploitation, 
particularly that practised by international monopolies. It has been 
argued that the forceful language of Article 21(5) is tempered somewhat 
by the obligation in Article 21(3) to ’’promote international economic 
co-operation based on mutual respect, equitable exchange and the 
principles of international law” 43  This would imply that 
nationalisation of foreign property and business assets would only be 
lawful if the appropriate international legal standards were compiled 
with, and this would include the payment of compensation. However, the 
African Charter gives no specific direction as to the level of 
compensation payable, except with regard to the "spoliation" of people, 
who are given in Article 21(2), the right both to the lawful recovery of
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their property as well as to adequate compensation. The compulsory 
acquisition generally, of property by the State is made subject in 
Article 14, to a requirement for the existence of ’’public need" or that 
it is "in the general interest of the community and in accordance with 
the provisions of appropriate laws". There is some evidence for 
suggesting, however, that this requirement goes beyond that now required 
in international law since the public utility principle is no longer 
regarded as a necessary requisite for the legality of a 
nationalisation.44 Thus the State is free to judge for itself when to 
nationalise, so long as its motivation does not take on a 
discriminatory character. The right to freely dispose of wealth and 
natural resources in the African Charter is of course part of a wider, 
international campaign, particularly within the UN to gain international 
recognition45for the concept of permanent sovereignty over natural 
resources. As such it is not a matter which broadly speaking, is 
justiciable in the domestic law context.

e) Third generation "peoples" rights

The debate about human rights has been in continuous evolution 
ever since the adoption of the International Covenants in 1966. The 
category of civil and political rights and that of economic, social and 
cultural rights have sometimes been referred to as "first" and "second" 
generation rights respectively. There are also various rights which are 
sometimes described as newly46 "emerging" human rights or the "third 
generation of human rights". The African Charter includes a reference 
to three such rights, namely the right to development (Article 22), the 
right to peace (Article 23), and the right to a satisfactory environment 
(Article 24). These rights are also viewed as "peoples" rights under 
the Charter.

Their inclusion in the Charter is of interest because it is the 
first human rights treaty to include a detailed reference to these 
"rights" and to that extent it encourages the development of new 
perspectives for Africa. However, the effect of their inclusion in 
terms of the domestic law in African States is limited. This is 
inevitable because the specific legal content of such rights has yet to 
be fully conceptualised as a matter of international law. Furthermore, 
although such "rights" may be embodied in the Charter, it is doubtful 
whether the necessary opino juris i.e. the actual expectations of 
States, as evidenced by state practice, is present such that the ’47right" 
can be regarded as being accepted in international customary law.
Even it were, it is difficult to ascertain how and in what context these 
rights may become justiciable in domestic law and this is a matter on 
which the African Commission may wish to undertake further research.

(f) Positive or affirmative action in the 
context of "peoples" rights

One further aspect of peoples’ rights which merits attention, is 
the extent to which the recognition of group rights as such implies any 
duty upon the State to take any positive action to secure these rights. 
It will be recalled that Article 27 of the International Covenant on 
Civil and Political Rights in dealing with the protection of minorities,
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formulates a 'static’ guarantee namely that such persons "shall not be 
denied the right" to enjoy their culture, and so forth. The question 
arises as to whether the African Charter places any obligation on States 
to take positive steps for example, to ensure not merely a right to 
education but to education or teaching in conformity with the religious 
convictions of the parents or group in which48 the individual belongs, or 
in the particular language of a community.

It is of interest that a number of newer African constitutions 
have not only recognised that the best guarantee of unity and harmony is 
a serious commitment to minority rights but also that this may require 
mention of specific, affirmative action for disadvantaged groups.49 
However, the African Charter is silent on this question of positive or 
affirmative action with respect to group rights, with one exception - 
the reference to the family, in Article 18. This Article states that 
the family "shall be the natural unit and basis of society". It places 
on the State the duty of taking care of the physical, health and moral 
welfare of the family (Article 18(1)), the duty to assist the family, 
which is the custodian of morals and traditional values recognised by 
the community (Article 18(2)), the duty to eliminate discrimination 
against women and the protection of internationally recognised women's 
and children's rights (Article 18(4)). In respect of women's rights, the 
acceptance of the principle of non-discrimination in domestic law is in 
practice only the first step torwards the elimination of discrimination 
against women in Africa. 5°

In general Article 18 places a great deal of emphasis on family 
life as such, and adopts a different approach to that in the European 
and American Convention which in Article 8 and 5 respectively, merely 
provide for the absence of interference in family life, rather than for 
a positive commitment towards the protection of the family, such as 
that contained in the African Charter. The emphasis on the family is to 
be regarded as being in keeping with traditional African values and 
tradition, which it is part of the Charter's function to respect and 
promote. The concept of the "family" has a much wider connotation in 
traditional African society than it does in the European context; it 
involves an extended family which is a most important unit of social 
life, functioning for many purposes as an economic unit under the 
direction of its head.51 However, the application of this principle of 
affirmative support for family life in domestic law remains unclear. It 
is perhaps to be viewed as a guiding principle to African States in the 
enactment of social legislation and the formulation of social policies, 
rather than a principle which gives to individuals or groups some 
specific right which is capable of being enforced in domestic law.

5. The concept of "duty" of the individual
The African Charter is unique among regional human rights 

instruments in that it contains in Article 27(1) a requirement that 
"every individual shall have duties towards his family and society, the 
State and other legally recognised communities and the international 
community". This differs from both the European and American 
Conventions, neither of which mention obligations by the individual to 
the State, although Article 32 of the American Convention recognises the
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obligation of the individual to his family, community and mankind. 
However, unlike the African Charter, it does not enumerate these duties.

Article 28 of the African Charter provides for a general duty by 
an individual to respect and consider his fellow human beings without 
discrimination, but also includes in Article 29 specific duties. These 
include respect for the family, the maintenance of parents in case of 
need, and the preservation of the family’s harmonious development.
Wider social duties are also included, such as the duty to place one’s 
intellectual and physical abilities at the service of the community, to 
work to the best of one’s ability and competence, and to preserve 
positive African cultural values in one’s relations with other members 
of the society, in a spirit of tolerance. The individual also has 
further duties towards the State to preserve national unity and the 
territorial integrity of his country and to contribute to the defence of 
his country, in accordance with the law. Some of these duties do not 
appear to be capable of effective implementation in law, such as the 
duty in Article 29(8) to promote African unity, but others such as the 
duty to maintain parents in need or to pay taxes, may properly be 
regarded as legal rather than merely moral obligations.

The section on duties as a whole certainly provides a code of 
good conduct for all African citizens.52 However it may also involve 
some difficulties for implementation in domestic law. For example,
Article 28 appears to extend the general principle of 
non-discrimination, to relations between individuals. It is unclear 
whether it would thereby have application within the sphere of private 
as opposed to public law, such as in the context of contractual rights 
between private individuals. In the context of international law, the 
principle of non-discrimination tends to be applied only in the context 
of the provision by public authorities of public facilities such as 
housing, or public services such as transport. The principle of freedom 
of contract however tends to prevail in other contexts. For example, 
Article 2 of the Convention on the Elimination of All Forms of Racial 
Discrimination (CERD) refers to racial disrimination in the ’’political, 
social, cultural or any other field of public life’’ (emphasis added). 
Discrimination in a private or social context is therefore not covered.

Furthermore, it is not clear from the African Charter whether 
the "duties” imposed on individuals thereby exonerate or exclude State 
obligations. For instance does Article 29(1) which places an obligation 
on the individual to maintain his parents "in case of need" mean that 
the State does not have any or only a secondary responsibility to look 
after the welfare of elderly parents? Furthermore, the concept of 
"duty" may arguably be interpreted as limiting the application of 
certain rights. For example, the right to freedom of expression in 
Article 9 could, in some circumstances, conflict with the duty of the 
individual to promote African unity in accordance with Article 29(8). 
These are the kinds of issues on which the African Commission can 
usefully provide guidelines for member States so that the implications 
for domestic law can be more fully considered. It is of interest in 
this context that among the promotional functions of the Commission in 
Article 45(l)(b) is a mandate "to formulate and lay down, principles and 
rules arrived at solving legal problems relating to human and peoples'
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rights and fundamental freedoms on which African governments may base 
their legislation”.

6. Conclusions
The African Charter on Human and Peoples' Rights is a 

considerable political achievement for African States and the OAU. It 
also presents an unique challenge for African lawyers and the African 
judiciary in the context of the domestic implementation of these new 
regional norms and in giving substance and day-to-day relevance to the 
Charter in the lives of African citizens. The Charter incorporates a 
number of distinctive features which reflect African cultural values. It 
also reinforces the applicability of international legal norms in this 
area. It confirms the applicability of both civil and political rights 
as well as economic, social and cultural rights to the people of Africa.
It also affirms groups or "peoples" as the legitimate subject of human 
rights and obligations although the manner in which these will apply in 
the domestic context is left undetermined. It is a forward-looking 
document in that it includes references to a possible new category of 
"third generation" human rights the legal content of which remain 
unclear but which will no doubt continue to be the subject of 
international and regional debate.

In the context of domestic law the Charter allows a considerable 
degree of autonomy to African Governments in respect of civil and 
political rights by the extensive use of "clawback" clauses, although 
this need not necessarily impose a fetter on purposive interpretation of 
human rights norms by the judiciary. Some emphasis is placed on the 
concept of "peoples" rights but it is most unlikely that the intention 
is to expand or alter in any way contemporary African political thought 
on such issues as secession. The enumeration of economic, social and 
cultural rights and the articulation of the right to development of 
African peoples is to some extent a goal limited by external factors 
relating to the international economic system.

The Charter envisages procedures for the protection and 
promotion of human and peoples’ rights through the institution of the 
African Commission on human rights, but strictly legal methods of 
dispute resolution are not envisaged and an African Court on Human 
Rights is not included. This increases the scope for and the 
responsibility of the African judiciary, to interpret and apply, where 
appropriate, the relevant principles in domestic law so as to comply 
with the commitments of African governments in ratifying the Charter. 
Regular discussions between the senior judiciary in African countries 
about common difficulties faced in respect of legal implementation of 
certain rights will be of assistance. The availability of international 
and regional jurisprudence to African judges will be an important factor 
in assisting them to meet this challenge, which is ultimately expected 
of them by Article 26, which places on all States Parties the duty to 
guarantee the independence of the courts and to allow the establishment 
and development of appropriate national institutions to promote and 
protect the rights and freedoms guaranteed by the Charter.
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