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A Vital Attribut e o f Freedo m 

The valu e o f freedo m o f expressio n rest s primaril y o n th e abilit y o f ever y individua l t o 
express his or her beliefs. A  free societ y seeks to support individua l sel f expression a s a vital 
attribute o f freedo m no t fa r les s importan t tha n th e protectio n o f lif e itself . Lif e withou t 
freedom t o expres s idea s an d belief s i s les s tha n human . Freedo m o f speec h provide s th e 
ideological underpinnin g o f individualism . I t i s a  vita l protectio n agains t tyranny . I n a  fre e 
society, citizens and others are able to criticise the government , to protest peacefull y agains t 
its policies and practices, and to lobby for a  change of public opinion a s a means of securing 
political, social , economic , lega l an d administrativ e changes . 

Constitutional Protection s -  A New Developmen t 

Despite it s importance, freedom o f speech i s offered limite d express protection by Australian 
law. There i s no legal guarante e o f free speec h a s such in any jurisdiction. Th e laws dealing 
with speec h are more concerne d wit h it s contro l than it s facilitation an d protection . 

The Australian Constitution does not contain a Bill of Rights. An attempt in 198 8 to introduce 
some fundamenta l rights  wa s overwhelmingl y defeate d a t referendum . Th e regulatio n o f 
expression i s substantiall y lef t t o Stat e legislatio n an d commo n law . Som e Federa l law s 
govern th e electroni c media . I n Australi a freedo m o f expressio n i s wha t i s lef t whe n th e 
various Federal , Stat e and local legislation an d the common law dealing with expression has 
been applied an d exhausted. Suc h law s deal suc h matters a s defamation, obscenity , sedition , 
offensive language , intellectua l property an d s o on. 

Nonetheless, court s i n Australi a hav e latel y discovere d tha t there  ar e implie d rights  an d 
freedoms i n the Constitution o f Australia relevan t t o freedom o f expression. These rights are 
those whic h ar e consisten t wit h th e democrati c principle s whic h underli e th e Australia n 
Constitution a s a  whole . I n thi s respect , tw o recen t decision s o f th e Hig h Cour t deserv e 
special mention . 

The firs t i s Australian Capital  Television  Pty  Ltd  ν  The  Commonwealth [No.  2]  (1992 ) 6 6 
ALJR 695 ; 10 8 ALR 577 , or the Freedom of  Political Expression  case,  as it has come to be 
known. Tha t cas e concerne d a  challeng e b y a  commercia l televisio n broadcaste r t o th e 
constitutional validit y o f amendment s mad e b y th e Federa l Parliamen t t o broadcastin g 
legislation. Th e amendments  impose d a  genera l prohibitio n o n th e transmissio n o f pai d 

177 



political broadcast s an d advertisement s durin g a n electio n period . Th e prohibitio n wa s 
modelled upo n legislatio n enacte d i n severa l Europea n democracies . I t wa s negotiate d i n a 
hotly contested public debate in the Australian Parliament . It s given object wa s to prevent the 
trivialisation o f politica l debat e b y slogan s an d jingles , typica l o f superficia l politica l 
advertising. I t wa s sai d t o be a  measure designe d t o preven t wealth y interest s manipulatin g 
the media presentation o f issues in the pre-electoral perio d and to enhance serious and factua l 
discussion of political issues. The legislation breached no express prohibition of the Australian 
Constitution. However , i t was struck down by the High Court of Australia as unconstitutional 
on the basis of implie d guarantee s of free expressio n sai d to be derived fro m th e very nature 
of the Australia n Federa l polity . 

The second decision, in Nationwide News Pty Ltd ν Wills  (1992) 66 ALJR 658, 108 ALR 681 
also known as the Industrial Relations Commission  case,  concerned provisions in the Federal 
Industrial Relation s Ac t whic h prohibite d publi c criticis m o f th e Commonwealt h Industria l 
Relations Commission (IRC) . This prohibition was effected b y provisions creating an offence , 
in th e natur e o f contempt , aki n t o scandalisin g a  court . I n eac h o f th e abov e cases , i t wa s 
claimed tha t thes e provisions wer e unconstitutional . I n each cas e this argument succeeded . 

In both cases, the majority o f the High Court o f Australia began with the proposition that the 
Australian Constitutio n make s i t clea r tha t th e Commonwealt h i s t o b e a  representativ e 
democracy. Th e Cour t held , i n bot h cases , tha t ther e wa s a n implie d right  t o enjo y an d 
participate i n freedo m o f communicatio n abou t governmenta l an d politica l affair s i n a 
representative democracy . Withou t suc h fre e discussion , on e o f th e implie d features , 
fundamental t o the system of government envisage d by the Constitution, would be frustrate d 
or prevented . Suc h fre e expressio n wa s therefor e integra l to , an d necessar y for , th e ver y 
operation o f the Constitution . 

In the Freedom of Political Expression case,  the High Cour t held that a right to be governed 
democratically was  meaningless unles s ther e wa s a  freedom t o communicat e abou t matter s 
relevant t o the performanc e an d electio n o f governments , s o tha t th e people coul d exercis e 
an informed choice . In a representative democracy, the Government shoul d be under constant 
scrutiny from publi c debate of those issues . The Federa l Parliament' s powers to legislate was 
therefore subjec t t o this implied right . Only in that way could legislative powers be exercised 
in accordance wit h the assumption s o f th e Constitution . 

In th e Industrial  Relations  Commission  case,  th e majorit y conclude d tha t th e statutor y 
provisions prohibiting, in effect, al l criticisms of the IRC went furthe r tha n was necessary t o 
protect th e integrit y o f tha t body . Th e restriction s o n fre e expressio n wer e no t a  justifie d 
derogation fro m th e freedom to communicate. They wer e declared unconstitutional . 

The Lega l Inhibition s Upo n Free Expressio n 

The righ t o f th e individua l t o freedo m o f expressio n i n Australi a i s constraine d b y muc h 
legislation an d common law . Freedom o f expressio n sometime s affect s th e interests o f stat e 
security, public order , public morality, and the protection o f privacy . Laws relevant t o these 
interests necessarily imping e upon , and t o that effec t diminish , the individual' s righ t t o free 
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expression. I n Australia there is no First Amendmen t t o protect suc h freedom fro m legislativ e 
diminution. 

A free society may punish advocacy of its own destruction. However , experience suggests that 
it is dangerous to allow the law to interfere wit h speech which does not incit e actual violenc e 
or overthrowal o f society . Ye t i n all Australia n jurisdictions i t is an offence t o write , print or 
utter seditiou s words . Seditiou s word s ar e thos e whic h brin g th e sovereig n int o hatre d o r 
contempt o r whic h undermin e loyalty . Th e emptines s o f thes e provision s ha s been brough t 
into sharp relie f i n the curren t debat e i n Australi a o n republicanism . Th e prosecution o f the 
Prime Ministe r an d other s o f th e kin d fo r sedition , becaus e o f thei r expresse d republica n 
views, i s of cours e unthinkable . I n earlier time s i t wa s no t so . 

It can be dangerous for individuals to express their opinions about the workings of Parliament, 
the courts, or even of the police drug squad. The offence o f scandalising th e courts has been 
the occasion o f arbitrary use . Lately, however, there have been few prosecution s i n Australia 
for suc h conduct . Judges , and politicians see m conten t t o endure a  high leve l o f calumny a s 
an attribute o f freedo m an d a  feature o f holdin g offic e i n a  democratic societ y a t the end of 
the twentieth century . 

In th e pas t i n Australi a i t ha s frequentl y bee n th e militan t trad e unionist s whos e opinion s 
about th e courts resulted i n punishment fo r contempt . Academics , journalists an d those who 
publicise view s espouse d b y other s critica l o f court s o r o f Parliament , wer e rarel y charge d 
with contempt. The expression o f opinions detracting from th e respect o f Parliament ca n lead 
to imprisonmen t withou t cour t trial , a s a  journalist an d publishe r discovere d i n Australi a i n 
1954. 

Like the offence o f sedition , these laws are unconcerned wit h the actual effec t o f the speech 
in underminin g confidenc e i n th e institution s o f th e State . The y ar e simpl y aime d a t 
prohibiting th e expressio n o f th e opinio n i n th e firs t place . Whil e i t i s tru e tha t law s o f 
sedition an d contemp t ar e no w use d relativel y infrequentl y t o diminis h th e right  o f fre e 
expression i n Australia, they stil l pose a limitation upon free expression . They are frequentl y 
the subjec t o f demand s fo r repea l o r reform . 

One of the greatest threat s to an individual's freedom o f expression in Australia derives fro m 
rules requirin g conformit y t o standard s o f public  morality . "Unacceptable " materia l i s 
censored. "Unusual " behaviou r evince s intolerance . Th e impositio n o f rule s requirin g 
conformity t o standard s o f publi c moralit y necessaril y diminishe s th e individual' s right  t o 
freedom o f expression. Further , the law in one State of Australia (Tasmania ) stil l makes it an 
offence to engage in homosexual acts , thus limiting a vital aspect of human expression which, 
at leas t betwee n adult s wh o consent , shoul d plainl y be free . 

In Australia , censor s o f variou s kinds , actin g unde r legislation , enforc e publi c moralit y a s 
conceived b y them . A  grea t dea l o f materia l neve r reache s individual s i n Australia . Publi c 
officials hav e the power, by statute , to forbid th e importation , sale , distribution o r exhibition 
of publication s whic h the y conside r unsuitabl e fo r genera l availability . The Commonwealt h 
(Federal) Censor has power to prevent the importation of any film or video, as well as printed 
material considered to be blasphemous, indecent, unduly emphasising sex, horror or violence, 
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or likely to encourage depravity. This power i s now used sparingly . But i t was not always so. 
Within the last 20 years prosecutions for possessing or importing pornography were common. 

State laws also ban or limit the availability o f material which is not approved. In Queensland, 
the Objectionable Literatur e Boar d of Revie w frequently ban s books. In Tasmania, restricted 
publications canno t b e sol d t o people below a  specified age . I n Wester n Australi a an d Ne w 
South Wale s classifie d publication s canno t b e published , o r the person responsibl e i s liabl e 
to prosecution . 

Censorship o f thi s kin d ha s a  clea r impac t o n fre e speec h i n Australia . No t onl y i s th e 
audience affected b y limited access to images and ideas. Artists themselves are limited in the 
expression o f their ideas . They ar e constrained b y uncertainty a s to their legal rights and the 
possibility that something they produce may be deemed to be indecent, obscene, blasphemous 
or otherwise unlawful. I t should be said that in most State s in Australia prosecution upon such 
grounds has greatly diminished i n the past decade. Often thi s fall in prosecutions has occurred 
in response t o more libera l publi c opinio n an d sensibl e prosecutin g decision s rathe r tha n a s 
a resul t o f chang e i n the substantiv e law . That la w generall y remain s the same. 

The righ t o f a n individua l t o fre e expressio n sometime s collide s wit h a  right  o f anothe r 
individual, such as the right to a fair tria l and to reputation. The protection of free speec h will 
not extend to the expression of views or to the disclosure of information whic h may prejudice 
the interests of an accused perso n who is charged an d who is awaiting trial. Laws prohibiting 
sub judice publications , far from diminishin g basic civil rights actually protect them, although 
at a  cost o f som e limitatio n o n complete freedo m o f expression . 

The law of defamation i n Australia protects a person's reputation. If a statement or publication 
adversely affect s reputation , an individual may claim financial compensatio n fo r the damage 
done. Initially, the concern o f the law of defamation (slande r and libel ) was the preservation 
of a  person's esteem amongs t hi s or her peers . Today, the people who typically make use of 
the law o f defamation ten d t o be public figure s whos e caree r depend s o n public reputation , 
and whos e clai m o f hur t concern s a  media publication . Th e la w o f defamatio n acts  a s a n 
important brake on completely free speech . The amounts awarded as damages for defamatio n 
by courts often bea r little apparent relationship to the impact the statement has had on the life 
of the defamed person . This is so although in many parts of Australia , exemplary o r punitive 
damages have been abolishe d b y law . To some extent , the large verdict s seem to reflect th e 
Australian community' s low opinion of the media -  an opinion not always entirely unmerited . 

The Australian Law Reform Commissio n in 197 8 proposed reforms of Australia's defamatio n 
laws to provid e ne w means  o f redres s b y wa y o f right s o f cour t ordere d correctio n an d o f 
reply. However , thes e hav e no t bee n enacte d -  largel y becaus e o f resistanc e b y powerfu l 
media interests . 

A High Level o f Freedom 

Despite th e foregoin g catalogu e o f restriction s i n th e la w upo n freedo m o f expressio n i n 
Australia, tha t freedom  i s highl y prized . I t i s als o widel y practised . Som e o f th e lega l 
restraints (eg, blasphemy, sedition, indecency) seem now to be of diminished significance and 
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exercise littl e real restraint . Othe r interest s (e g privacy) enjoy inadequat e protection fro m th e 
law. Stil l othe r interest s (e g against pr e trial publicit y an d protection o f true reputation) hav e 
a legitimate deman d fo r protection . On e person' s righ t t o free expressio n doe s not exten d t o 
unreasonable assault s upo n th e privacy , fai r tria l right s and reputationa l integrit y o f anothe r 
person. 

By an d larg e i t i s convention , traditio n an d communit y expectation s (a s wel l a s th e grea t 
power of the media) which defend freedo m o f expression in Australia. The law provides little 
express protection. Only lately have implied constitutional protections been discovered b y the 
High Cour t o f Australia . Th e Australian  Capital  Television  decision o f th e Hig h Cour t o f 
Australia may carry portents of things to come in Australia in the larger protection by the law 
of right s o f fre e expression . 
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