
Freedom of Expression 

By Lord Lester of Heme Hill , QC, United Kingdom 

Language an d Contex t 

The right  t o freedo m o f expressio n i s define d b y Ar t 1 0 o f th e Europea n Conventio n i n 
detailed an d specifi c term s a s follows : 

1. Everyon e ha s the righ t t o freedom o f expression . Thi s right shal l includ e freedo m t o 
hold opinions and to receive and impart informatio n an d ideas without interference b y 
public authority and regardless of frontiers . Thi s Article shal l not prevent State s fro m 
requiring th e licensin g o f broadcasting , televisio n o r cinema enterprises . 

2. Th e exercise of these freedoms, since it carries with it duties and responsibilities, may 
be subject to such formalities, conditions, restrictions or penalties as are prescribed by 
law an d ar e necessar y i n a  democrati c society , i n th e interest s o f nationa l security , 
territorial integrit y o r publi c safety , fo r th e preventio n o f disorde r o r crime , fo r th e 
protection o f health o r morals, for th e protection o f the reputation o r rights of others, 
for preventing the disclosure of information receive d in confidence, or for maintaining 
the authority an d impartialit y o f th e judiciary. 

The languag e an d structur e o f Ar t 1 0 reflect th e differen t an d sometime s competin g value s 
of, o n the one hand, individua l self-expressio n an d the free  flow o f information, and , on the 
other hand , othe r importan t rights,  freedoms , an d socia l needs , an d th e "dutie s an d 
responsibilities" o f those communicatin g o r receiving informatio n an d ideas . 

Article 1 0 has t o b e rea d i n th e ligh t o f th e Conventio n a s a  whole . Fo r example , Ar t 1 4 
extends the scope of Art 1 0 by guaranteeing the enjoyment o f its rights and freedoms, without 
discrimination o n an y ground . Th e righ t t o respec t fo r correspondence 1 an d t o respec t fo r 
personal privacy2 contained in Art 8, is closely linked to freedom of expression; as is the right 
to freedom o f peacefu l assembl y an d freedo m o f association , containe d i n Ar t l l ; 3 an d th e 
right to manifes t one' s religion o r belief, contained i n Ar t 9 . 

Other provision s restric t th e scop e of Ar t 10 . For example , Ar t 1 6 provides that nothin g i n 
Art 1 0 shall be regarded as preventing the High Contracting Parties from imposing restrictions 
on th e politica l activit y o f aliens . O n it s face , Ar t 1 6 is an entirel y unlimite d exception . I f 
interpreted loosely , i t would enable public authoritie s arbitrarily an d unnecessarily t o censor 
or suppress the expression of political views by aliens. Article 1 7 provides that nothing in the 
Convention (tha t is , including Ar t 10 ) may be interpreted a s implying for any State , group or 
person any right to engage in any activity or perform an y act aimed at the destruction o f any 
of the rights and freedoms set forth in the Convention or at their limitation to a greater degree 
than is provided fo r i n the Convention. Again, a loose interpretation o f Art 1 7 would destroy 
the substanc e o f th e righ t t o freedom o f expressio n fo r peopl e wit h unpopula r an d extrem e 
political views . Article 1 5 permits derogations t o be made to Art 1 0 in time of wa r or other 
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public emergenc y threatenin g th e lif e o f th e nation. Onc e more , a  loose interpretatio n coul d 
seriously endange r freedo m o f speec h i n troubled times . 

The right s an d freedom s positivel y guarantee d b y othe r provision s o f th e Convention , an d 
reflected i n Art 10(2 ) itself, also limit th e scope of the right t o free expression . Fo r example , 
the righ t t o a  fai r judicial  hearing , guarantee d b y Ar t 6 , justifie s som e restriction s upo n 
freedom o f speech. 4 Th e righ t t o respec t fo r privat e life , includin g persona l privacy , 
guaranteed b y Ar t 8 , protects a  person's honou r an d reputatio n agains t unnecessar y attack. 5 

The right t o freedom o f expression i s expressed i n Art 1 0 in weaker language than in Ar t 1 9 
of th e U N Internationa l Covenan t o n Civi l an d Politica l Rights 6 i n severa l respects . I n 
particular, Ar t 1 0 does not, in its terms, create an independent righ t to hold opinions without 
interference;7 no r doe s i t expressl y refe r t o th e righ t t o see k information; 8 no r doe s i t 
specifically refe r t o informatio n an d idea s "o f al l kinds. " However , the Europea n Cour t an d 
Commission generall y see k t o interpre t Ar t 1 0 o f th e Conventio n i n a  manne r whic h i s 
consistent wit h Ar t 1 9 of the Covenant. 9 

Article 1 0 contains more detailed an d specifi c exception s to the right t o free expressio n than 
does any othe r internationa l huma n right s instrument . B y contrast , an d unlike , for example , 
Art 2 0 of th e Internationa l Covenant, 10 th e Conventio n doe s not requir e wa r propaganda o r 
incitement t o racia l o r religiou s hatred o r discriminatio n t o be prohibited . 

Compared with the well-known constitutional guarantees of free speec h in the United States,11 

France12 and Germany, 13 th e right t o free expressio n i n Ar t 1 0 is more heavily qualifie d b y 
its exceptions . Unlik e Ar t 13(2 ) o f th e Inter-America n Conventio n o n Huma n Rights , there 
is no statement i n Ar t 1 0 that the exercise o f the right t o freedom of expressio n shal l no t be 
subject to prior censorship.14 Unlike Art 1 4 of the Inter-American Convention, 15 the European 
Convention doe s not expressly guarante e a  right o f reply fo r injur y resultin g from inaccurate 
or offensive statement s o r ideas transmitted t o the public . 

Relevance t o Othe r Lega l System s 

The principles stated in Art 1 0 and its case-law are relevant i n interpreting other internationa l 
human rights  treaties 16 an d nationa l constitutions 17 an d laws , as wel l a s treaties suc h a s the 
European Conventio n o n Transfrontie r Television. 18 

Since al l th e Membe r State s o f th e Europea n Communit y ar e Contractin g Partie s t o th e 
Convention, the European Court of Justice also derives guidance from the fundamental rights 
and freedoms  state d i n the Convention whe n interpretin g an d applying Communit y law 19 or 
national implementin g measures . I n it s Memorandu m o n th e Accessio n o f th e Europea n 
Communities t o th e Convention, 20 th e EE C Commissio n recognize d tha t Ar t 1 0 ha s a 
potential rol e in connection wit h EEC competition la w and with rules on the free movement 
of goods. 21 

In addition, in its legislative capacity, the Council of the European Communities has referred 
to Art 1 0 of the Convention a s a relevant nor m for Communit y legislation . The preamble to 
the Council Directive on television broadcasting activities22 describes the Community freedom 
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to provide television broadcastin g service s as a "specific manifestatio n i n Community law of 
a more genera l principle , namely the freedom o f expressio n a s enshrined i n Art 10(1 ) of the 
Convention." For this reason the Council there recognized that the issuing of directives on the 
broadcasting an d distributio n o f televisio n programme s mus t ensur e thei r fre e movemen t i n 
the ligh t o f Ar t 10(1 ) and subjec t onl y t o the limit s se t b y Ar t 10(2 ) of th e Conventio n an d 
by Ar t 56(1 ) o f th e EEC Treaty. 23 

The Right t o Impar t Informatio n an d Idea s 

The righ t o f freedo m o f speec h extends  t o al l type s o f expressio n whic h impar t o r conve y 
opinions, idea s o r information , irrespectiv e o f conten t o r th e mod e o f communication . 
Freedom of speec h presuppose s a  willing speaker ; but where a speaker exists , the protectio n 
afforded i s to the communication, to its source and to the recipient.24 The right to free speec h 
applies t o "everyone " whethe r natura l o r lega l persons  (includin g profit-makin g corporat e 
bodies).25 

The breadt h an d importanc e o f th e righ t t o fre e speec h wer e recognize d b y th e Europea n 
Court i n th e Handyside  case 26 a s bein g inheren t i n th e concep t o f a  democrati c an d plura l 
society. I n a  celebrated statement , the Cour t observe d that : 

Freedom o f expressio n constitute s on e o f th e essentia l foundation s o f a  [democrati c 
society], one of the basic conditions for it s progress and for the development o f every 
man. Subjec t t o para 2  of Art 10 , it i s applicable not only to "information" o r "ideas" 
that ar e favourably receive d o r regarded a s inoffensive o r as a matter of indifference , 
but als o t o thos e tha t offend , shoc k o r distur b th e Stat e o r an y secto r o f th e 
population. Suc h ar e th e demand s o f tha t pluralism , toleranc e an d broadmindednes s 
without whic h ther e i s no "democrati c society. " 

The Handyside  case  concerne d a  successfu l prosecutio n unde r th e Englis h Obscen e 
Publications Ac t agains t th e publishers o f The  Little Red  Schoolbook,  a  book that urge d the 
young people at which i t was aimed to take a liberal attitude to sexual matters. Although the 
challenge unde r Ar t 1 0 of th e Conventio n t o this interferenc e wit h free  speech faile d (upo n 
the basi s tha t Contractin g State s have a  wide margin o f appreciatio n i n deciding whethe r a 
given interference wit h free speec h i s necessary i n a democratic society fo r the protection of 
morals) the decisio n i s important fo r th e genera l statemen t o f principle , treating free speec h 
as indispensabl e t o a  plura l an d toleran t democrati c society . I t i s als o importan t fo r th e 
recognition of the "margin of appreciation," an elastic and elusive concept that has often bee n 
applied by the Court i n a manner which -  as will become evident i n what follows -  seriously 
dilutes the stron g principle s o f freedom o f expressio n proclaime d b y the Court . 

The Court gav e further emphasi s to the high priority to be given to the protection of political 
expression, and to freedom of the press, in its landmark majority judgment in the first Sunday 
Times case, where i t stated 27 tha t i t i s incumbent o n the mass media "t o impart informatio n 
and idea s concerning matter s . . . o f publi c interest . No t onl y do the media have the task of 
imparting such information an d ideas: the public also has a right to receive them." The Court 
also held 28 tha t it s supervisio n i s no t limite d t o ascertainin g whethe r a  responden t Stat e 
exercised it s discretion reasonably , carefully an d in good faith." I n addition, it decided29 that 
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it "i s face d no t wit h a  choic e betwee n tw o conflictin g principles , bu t wit h a  principl e o f 
freedom o f expressio n tha t i s subjec t t o a  numbe r o f exception s tha t mus t b e narrowl y 
interpreted." 

In its unanimous judgment i n the Lingens case, 30 th e Cour t state d tha t i t is incumbent o n the 
press "t o impar t informatio n an d idea s on politica l issues , just a s on those i n other area s of 
public interest . Not only does the press have the task of imparting such information an d ideas: 
the public als o has a  right t o receive them. " Freedo m o f th e press , the Cour t observed , 

affords th e public one of the best means of discovering an d forming a n opinion of the 
ideas and attitudes o f politica l leaders . Mor e generally , freedom o f political debate is 
at the very core o f the concept o f a  democratic societ y whic h prevails throughout th e 
Convention. Th e limit s o f acceptabl e criticis m ar e accordingl y wide r a s regard s a 
politician a s such than a s regards a  private individual. 31 

The importanc e o f freedo m o f artistic  expressio n wa s emphasize d b y th e Europea n 
Commission o f Huma n Right s i n the Müller  case. 32 I t observed tha t -

freedom o f artistic expression i s of fundamental importanc e in [a ] democratic society . 
Typically i t i s i n undemocrati c societie s tha t artisti c freedo m an d th e freedo m t o 
circulate work s o f ar t ar e severel y restricted . Throug h hi s creativ e wor k th e artis t 
expresses no t onl y a  personal visio n o f th e worl d bu t als o his vie w o f the societ y i n 
which h e lives . To that exten t ar t no t onl y help s shap e publi c opinio n bu t i s also an 
expression o f i t an d ca n confron t th e publi c wit h the majo r issue s o f th e day . 

Freedom o f artisti c expression , i n the Commission' s opinion, 33 consist s no t onl y i n freedo m 
to creat e work s o f ar t bu t als o i n freedo m t o disseminat e them , i n particula r throug h 
exhibitions. 

The Commission regarded the confiscation o f Mr Müller's paintings because they were judged 
to be obscene as a particularly serious interference wit h freedom o f expression because of the 
effect upo n his freedom t o exhibit the paintings in future. I t held tha t the confiscation wa s in 
breach o f Ar t 10 . 

The Court accepted that freedom o f artistic expression is included in Art 10 , and that freedo m 
of expression affords th e opportunity to take part in the public exchange of "cultural , political 
and socia l informatio n an d idea s o f al l kinds." 34 However , th e Cour t wa s markedl y weake r 
than was the Commission i n giving practical conten t to artistic expression . Instea d the Court 
emphasized th e "dutie s and responsibilities" of artists, 35 and the wide margin o f appreciation 
in relatio n t o th e publi c moral s exception . I n on e o f severa l judgment s overrulin g th e 
Commission's finding s o f breaches of the right t o free expression , the Court decide d that the 
confiscation o f th e painting s di d no t infring e Ar t 10 . I f a n interferenc e a s extrem e a s th e 
confiscation o f a n artists ' works i s regarded a s withi n th e wid e margin o f appreciation , i t i s 
difficult t o imagin e a  case i n whic h Europea n supervisio n i s likely t o be rea l an d effectiv e 
where a  wor k i s regarde d b y th e nationa l authoritie s a s obscen e o r otherwis e injuriou s t o 
public morals . 
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In spite of the Court's strong and oft-repeated statemen t o f principle, in the Handyside case,36 

that, subject t o para 2 , Art 1 0 applies to ideas that "offend , shock , or disturb the State or any 
sector o f th e population, " politicall y extrem e speec h ha s bee n treate d a s fallin g outsid e th e 
protection o f Ar t 10 . In Glimmerveen  and Hagenbeek  ν  The Netherlands, 37 th e Commissio n 
held inadmissibl e a  complaint b y extremist right-win g Dutc h politician s that thei r convictio n 
for distributin g leaflet s advocatin g racia l discriminatio n an d th e repatriatio n o f non-white s 
from Th e Netherland s violate d Ar t 10 . The Commissio n invoke d Ar t 17 , which preclude s 
anyone fro m relyin g o n th e Conventio n fo r a  righ t t o engag e i n activitie s "aime d a t th e 
destruction o f an y o f th e right s o r freedom s se t fort h i n the Convention. " Th e Commissio n 
stated tha t the purpose o f Ar t 1 7 was "to prevent totalitaria n group s from exploiting , in their 
own interests , the principle s enunciate d i n the Convention. " I t foun d tha t th e expressio n of 
these idea s constitute an activity withi n the meaning o f Ar t 1 7 in that they woul d encourag e 
racial discrimination , whic h i s prohibite d unde r th e Conventio n an d othe r internationa l 
instruments. Accordingly , suc h expressio n fel l outsid e the scop e o f Ar t 1 0 altogether. 

In Purcell  ν  Ireland,  journalists an d producer s o f Iris h radi o an d televisio n programme s 
challenged restriction s impose d upo n th e broadcastin g o f interview s wit h spokesme n an d 
members o f variou s proscribe d organizations , includin g th e Provisiona l IR A an d Sin n Fei n 
(a registere d politica l party) . Th e restriction s applie d irrespectiv e o f th e content s o f th e 
programmes, and covered broadcasts by Sinn Fein speakers during Irish general elections and 
elections to the Europea n Parliament . 

The Commissio n di d no t o n this  occasio n regar d th e complain t a s fallin g outsid e Ar t 10 , 
because o f Ar t 1 7 of th e Convention . However , eve n thoug h th e broadcastin g ba n covere d 
politically innocuou s speech , th e Commissio n rejecte d th e applicatio n a t th e admissibilit y 
stage,38 referring t o the power and influenc e o f radio and television, the limited possibilitie s 
for th e broadcaster t o correct , qualify , interpre t o r comment o n any broadcast statement , the 
risk tha t liv e statemen t coul d involv e code d messages , an d th e "limite d scop e o f th e 
restrictions impose d o n th e applicant s an d th e overridin g interest s the y wer e designe d t o 
protect." Th e Commissio n ha s thereby seriousl y weakene d Europea n protectio n o f freedom 
of politica l speec h i n exactl y th e kin d o f difficul t contex t i n whic h Europea n protectio n i s 
most needed, so as to enable ideas to be communicated to the public even though they shock, 
disturb o r offen d th e Stat e o r man y o f it s citizens , an d eve n thoug h the y ar e expresse d b y 
those who support terrorism. Indeed , on this occasion i t was not the content o f the ideas, but 
the nature o f th e speaker s an d o f th e medium o f expressio n whic h cause d th e Commissio n 
to uphold the compatibility o f the broadcasting ba n wit h Ar t 10 . 

In othe r cases , an d wit h mor e justification, th e Commissio n ha d uphel d rac e relation s an d 
defamation law s imposing civi l o r crimina l sanction s fo r racis t statement s a s being justifie d 
interferences wit h expression unde r Ar t 10(2) , on the groun d tha t they are necessary fo r th e 
"prevention o f disorde r o r crime, " o r fo r th e "protectio n o f th e reputatio n o r rights  o f 
others."39 

This is an area of expression i n which United State s First Amendmen t doctrin e has not been 
followed i n Europe . I n 1979 , a planned marc h b y a  grou p o f neo-Nazi s through th e street s 
of Skokie , Illinois , "raise d i n a  mos t painfu l for m th e questio n o f whethe r th e Firs t 
Amendment's protectio n i s truly universal." 40 Th e town passe d variou s ordinances designe d 
to ban th e propose d marc h wit h it s display o f swastika s an d militar y uniforms . I n it s view , 
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the march woul d hav e inflicte d direc t psychi c trauma o n those resident s wh o were survivor s 
of th e Holocaust . Th e Unite d State s Cour t o f Appeal s rejected Skokie' s justification fo r th e 
ordinances, holdin g tha t speec h whic h inflict s suc h "psychi c trauma " i s indistinguishabl e i n 
principle fro m speec h tha t invite s dispute , o r induce s a  conditio n o f unrest , o r eve n stir s 
people t o anger. 41 

The Europea n approac h -  reflected i n Convention cas e la w -  treats racis t expressio n a s akin 
to usin g offensiv e weapons , no t deservin g o f bein g a  protecte d for m o f expression . Thi s 
approach give s muc h greate r importanc e t o "respec t fo r th e dignit y o f th e individua l an d 
concern fo r th e right s o f minorities" 42 tha n t o th e commitmen t i n America n constitutiona l 
doctrine t o market plac e tradin g freel y i n competing ideas. 43 

In the light of the tragic Europea n experienc e o f genocide and totalitarianism i n this century, 
it i s not surprisin g tha t many Europea n jurists adopt a  more pessimisti c vie w than American 
jurists o f th e abilit y o f democrati c societie s t o resis t racis t propagand a withou t th e need fo r 
censorship o r punishment . Ther e is , however , a  dange r tha t unnecessar y interference s wit h 
free speec h migh t b e permitted i n the nam e o f racia l o r religious harmony. 44 

Regrettably, th e Europea n Cour t ha s permitte d Stat e interferenc e wit h th e freedo m o f 
expression o f civi l servants,  withou t eve n requirin g proo f o f a  pressing socia l nee d fo r th e 
interference. I n Glasenapp ν Germany, 45 th e applicant was dismissed from he r job as a school 
teacher fo r refusin g t o dissociate hersel f fro m th e Germa n Communis t Part y (o f whic h sh e 
was no t a  member) . Sh e ha d writte n a  lette r t o a  Communis t newspape r supportin g a n 
"international people' s kindergarten, " a  policy als o supported b y the Communis t Party . A s a 
civil servant , sh e ha d undertaken , a s require d b y law , t o uphol d th e fre e democrati c 
constitutional syste m withi n the meaning o f the Basi c Law . 

By a  narro w majority , th e Commissio n foun d a  violatio n o f Ar t 10. 46 Th e Commissio n 
pointed out that Mrs Glasenapp's appointment had been revoked because of specific incident s 
relating t o expression o r withholding o f he r politica l opinions . The expression o f opinion at 
issue was a letter t o the editor o f a  newspaper afte r a  news conference, followin g whic h she 
declined to clarify he r position when this was required of her by the School Board to confirm 
her loyalty to the Basic Law. The Commission held that the conditions and restrictions which 
arose from th e obligatio n o f loyalt y constitute d a n interferenc e wit h the right  to freedom o f 
expression an d opinion . I t recalle d th e vita l rol e playe d b y th e protectio n o f freedo m o f 
expression i n the democrati c structur e o f Membe r States . I t conclude d tha t th e requiremen t 
that sh e shoul d dissociat e hersel f completel y from a  political part y wit h whic h sh e had had 
only a limited connectio n coul d no t be considered a  "necessary" condition and restriction on 
her freedom of opinion an d it s expression. Th e operation o f loyalty contro l i n the particula r 
case did not correspond to a "pressing social need" and the response of the control mechanism 
was a disproportionate means  of pursuing th e legitimate aim of safeguardin g th e democratic 
order, since there was no evidence to suggest that the applicant's political views had interfere d 
with the discharge o f he r work . 

Although th e Commissio n wa s divide d i n it s opinion s a s t o th e merit s o f th e case , al l 
members o f th e Commissio n wer e agree d tha t there  ha d been a n interferenc e wit h freedom 
of opinio n an d expression , whic h require d t o b e justified unde r Ar t 10(2) . A s a  matte r o f 
causation, it is difficult t o see how they could have reached any other conclusion. But for Mrs 
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Glasenapp's political opinions and her expression o f them at a press conference and in a letter, 
her appointmen t woul d no t hav e bee n revoked . Lik e ever y civi l servant , sh e owe d a n 
obligation o f loyalty an d allegianc e to the Basic Law . This obligation wa s a condition o f her 
appointment an d continuin g employmen t i n th e civi l service . A s the Commissio n found, 47 

It resulte d i n th e introductio n fo r he r o f a  conditio n o n he r freedo m o f opinio n an d 
expression, sinc e sh e coul d onl y avoi d th e consequence s o f th e loyalt y appraisa l 
system i f sh e expresse d suc h opinion s a s wer e compatibl e wit h th e obligatio n o f 
loyalty whic h sh e ha d assumed . He r job a s a  civi l servan t wa s therefore conditiona l 
on th e opinions sh e held o r expressed . 

The Court , however, came to the opposite conclusion (b y sixteen vote s to one) that there had 
been n o interferenc e wit h th e exercis e o f th e righ t protecte d unde r Ar t 10(1) , and therefor e 
found i t unnecessar y t o consider th e complain t unde r Ar t 10(2). 48 Wha t wa s being claimed , 
in the Court' s view , was a  right o f acces s t o the civi l service , a  right tha t wa s no t protecte d 
by the Convention . I n a  puzzling non  sequitur, th e Cour t hel d tha t th e authorities ha d take n 
account o f her opinions and attitud e merely i n order t o satisfy themselve s a s to whether sh e 
possessed on e o f th e necessar y persona l qualification s fo r th e pos t i n question , an d that , 
accordingly, ther e ha d bee n n o interferenc e wit h he r freedo m o f expression . 

A minority o f six judges expressed som e reservation abou t the potentially broad implication s 
of suc h a  holding . The y state d tha t th e non-applicabilit y o f Ar t 1 0 i n thi s cas e di d no t 
preclude the possibility tha t Art 1 0 might apply "eve n to the Civil Servic e where all freedo m 
of expression wa s de  jure o r de  facto non-existen t unde r domesti c law." 49 

Only Judg e Spielma n grapple d wit h th e difficul t questio n o f ho w t o reconcil e th e State' s 
interest i n securin g th e loyalt y o f it s civi l servant s wit h th e applicant' s right  t o freedom  o f 
expression. I n his dissenting opinion , he applied th e Court' s jurisprudence o n Ar t 10 . There 
had been a  prima facie interferenc e wit h the applicant' s freedo m o f expression , the pressin g 
social need for whic h had to be demonstrated b y the Stat e under Ar t 10(2) . In his view, this 
exacting tes t ha d no t bee n me t i n th e circumstance s sinc e th e measure s take n wer e 
disproportionate t o the aim pursued . 

It is respectfully submitte d that Judge Spielman's analysis was preferable. I f civil servants are 
to enjoy a n effectiv e protectio n o f thei r right s unde r th e Convention , i t i s essentia l tha t th e 
State shoul d b e required t o demonstrate th e necessity fo r an y restriction s o n those rights . It 
is questionable whethe r th e Court's judgment i n the Glasenapp  case  interpreted Ar t 1 0 so as 
to make it s safeguards "practica l an d effective" an d i n accordance wit h the genera l spiri t o f 
the Convention a s "an instrument designe d to maintain an d promote the ideals and values of 
a democrati c society." 50 Instea d o f adoptin g a  generou s an d purposiv e interpretation , th e 
Court's approac h wa s restrictiv e an d formal . I t faile d t o avoi d wha t ha s bee n called 51 "th e 
austerity o f tabulated legalism." 52 

The Court's judgment i n the first Sunday  Times  case53 was a landmark judgment. The House 
of Lord s -  th e suprem e judicia l authorit y o f th e Unite d Kingdo m -  wa s ther e held , b y a 
majority o f th e Court , t o hav e breache d Ar t 1 0 b y restrainin g The  Sunday  Times  from 
publishing article s abou t th e histor y o f th e testing , manufactur e an d marketin g o f th e dru g 
"thalidomide," which had caused severe deformities i n the children of women who had taken 
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the dru g a s a  sedativ e durin g pregnancy . Civi l proceeding s wer e pendin g agains t th e 
manufacturers an d distributor s o f th e drug . Th e Cour t rejecte d th e contentio n tha t i t wa s 
necessary t o restrai n publicatio n s o a s t o maintai n th e authorit y o f th e judiciar y unti l th e 
proceedings ha d bee n determined . I t emphasized th e fac t tha t th e thalidomide disaste r wa s a 
matter o f undispute d publi c concern . Th e questio n o f wher e responsibilit y la y wa s a  matte r 
of public interest . Th e facts did no t cease to be a matter o f public interest , i n the view of the 
majority o f th e Court , merel y becaus e the y forme d th e backgroun d t o pending litigation . 

The Court' s majority decisio n wa s wafer-thin: eleve n vote s to nine. Its subsequent restrictiv e 
case la w o n Ar t 1 0 may b e partly explaine d b y the fac t that , a s i t happened, man y mor e of 
the dissentin g minorit y wer e t o remain member s o f th e Cour t afte r The  Sunday Times  case 
than wer e thos e wh o formed th e majority i n tha t case . 

The clear differences betwee n the contrasting view s are vividly illustrate d by what happene d 
in another and more recen t fre e speec h cas e concerning th e authority o f the judiciary. I n the 
Barfod case ,54 a  Danis h citize n wrot e a n article , whic h wa s publishe d i n a  magazine , 
expressing hi s opinion tha t tw o lay judges wer e disqualifie d unde r th e Danis h Constitution , 
and questionin g thei r abilit y an d powe r t o decide impartiall y i n a  case brought agains t thei r 
employer.55 Th e cas e i n question concerne d th e legalit y o f a  tax impose d b y the Greenlan d 
Local Government , o f whic h th e two lay judges wer e employees . The y ha d sa t i n the case , 
together wit h a  High Cour t judge, who subsequently require d th e Greenland Chie f o f Polic e 
to investigate the matter. The applicant was charged and convicted of defamation o f character, 
and wa s fined 2,00 0 Danis h crowns . 

The Commissio n decided, 56 b y fourtee n vote s t o one , that , i n matter s o f publi c interes t 
involving th e functionin g o f th e publi c administration , includin g th e judiciary , th e tes t o f 
necessity i n Ar t 10(2 ) must b e a  particularly stric t one : 

It follows tha t eve n i f the articl e i n question coul d b e interpreted a s an attack on the 
integrity o r reputation o f the two lay judges, the general interes t i n allowing a  public 
debate about th e functioning o f the judiciary weig h more heavily than the interes t o f 
the tw o judge s i n bein g protecte d agains t criticis m o f th e kin d expresse d i n th e 
applicant's article . 

The Commissio n als o observe d tha t "i n the eyes of th e respondent Government , employee s 
of a  part y t o a  dispute  ough t no t t o si t a s judges o n tha t ver y dispute . Thi s fundamenta l 
element of fair justice is also anchored in Art 6  . . . and it does not lose any of its importance 
in a  system wit h lay judges." The Commissio n therefor e found , withou t apparen t difficulty , 
that ther e had been a  breach o f Ar t 10 . 

However, a  Chamber o f the Court wa s as decisive in finding t o the contrary (b y six votes to 
one) tha t ther e ha d bee n n o breach o f Ar t 10 . The Cour t hel d tha t th e impugne d statemen t 
was " a defamatory accusatio n agains t th e la y judges personally , whic h was  likel y t o lowe r 
them i n public estee m and was pu t forward withou t an y supportin g evidenc e .  .  I n view of 
these considerations, the political context in which the tax case was fought canno t be regarded 
as relevan t fo r th e questio n o f proportionality. " I t i s respectfull y submitte d tha t th e 
Commission's opinion i s greatly to be preferred t o the Court' s decision i n the Barthold case, 
which retreat s from th e Court ' strong judgment o f principl e i n The  Sunday Times  case. I t is 
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to be hoped that , i n future cases , the Cour t wil l ensure , in practice a s well a s in theory, tha t 
justice i s not a  "cloistered virtue." 57 

The Cour t ha s bee n reluctan t t o decid e whethe r an d t o wha t exten t Ar t 1 0 protect s 
"commercial speech" ; tha t is , advertisin g o r othe r mean s o f communicatin g commercia l 
information t o consumers . I n the Barthold  case, 58 bot h th e Commissio n an d th e Cour t hel d 
that an interview give n b y a veterinary surgeo n to a Hamburg newspaper , i n which he called 
for a  more comprehensiv e veterinar y nigh t service , was a type of expressio n full y protecte d 
under Art 10 , since i t communicated informatio n o n a  matter of genera l interest . Restriction s 
imposed upo n th e applican t b y hi s professiona l rules , whic h prohibite d hi m fro m repeatin g 
his remark s i n th e press , wer e thu s hel d t o violat e hi s righ t t o fre e speech . Althoug h th e 
interview ha d an advertisement-like effect , th e Commission an d the Court took the view that 
the case wa s not concerne d wit h commercia l advertising . They di d no t therefore conside r i t 
necessary t o consider th e scop e o f protectio n afforde d t o advertising . 

The important underlyin g issues of principle were described by Judge Pettiti in his concurring 
opinion i n the Barthold  case: 

Freedom o f expressio n i n it s tru e dimensio n i s th e righ t t o receiv e an d t o impar t 
information an d ideas . Commercia l speec h i s directly connecte d wit h tha t freedom . 

The grea t issue s of freedom o f information , o f a  free marke t i n broadcasting , 
of th e us e o f communicatio n satellite s canno t b e resolve d withou t takin g 
account of the phenomenon of advertising; for a total prohibition of advertising 
would amoun t t o a  prohibition o f broadcasting , b y deprivin g th e latte r o f it s 
financial backing . Regulatio n i n thi s spher e i s o f cours e legitimat e -  a n 
uncontrolled broadcastin g syste m i s inconceivabl e -  but i n orde r t o maintai n 
the free flow of information an y restriction imposed should answer a "pressing 
social need" and no t mere expediency . 

In the Markt Intern case,59 the Court decided that information o f a commercial nature cannot 
be exclude d fro m th e scop e o f Ar t 10(1) , which "doe s no t appl y solel y t o certai n type s of 
information o r idea s o r form s o f expression. " However , th e Commissio n reaffirmed 60 it s 
previous opinio n tha t th e tes t o f necessit y ca n b e les s stric t whe n applie d t o commercia l 
advertising, while the thrust o f the Court's majority judgmen t show s an unwillingness to give 
full Ar t 1 0 protection t o commercial communications. 61 

Markt Intern publishes weekly news sheets aimed a t specialized commercia l sectors , such as 
chemists an d beauty produc t retailers . I t published a n article describin g th e experience o f a 
chemist, dissatisfied wit h an order from a  mail-order firm , wh o sought a  refund. Th e articl e 
also reporte d th e firm' s repl y t o Markt  Intern's  ow n inquir y abou t th e matter . I t sough t 
information from trade readers as to whether they had had similar experiences with the firm. 
The statement s i n the article  were true. 

The Germa n court s restrained Markt  Intern  fro m repeatin g thes e statement s i n th e for m i n 
which they had been published. The y di d so on the groun d tha t they had done acts contrar y 
to honest practice s i n breach o f the Unfai r Competitio n Act . 
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The Commissio n concluded , b y twelv e vote s t o one , that ther e ha d bee n a  violatio n o f Ar t 
10. It noted that Markt  Intern was not in any competitive relationship with the criticized firm , 
that th e statement s wer e factually accurate , and tha t th e German judicial decisio n wa s based 
on reasonin g whic h remove d th e protectio n o f freedo m o f expression , irrespectiv e o f th e 
particular circumstance s o f th e case , from an y publicatio n whic h th e civi l court s ha d foun d 
to be act s of competitio n withi n th e meanin g o f th e Unfai r Competitio n Act . 

However, wha t seeme d to the Commission t o have bee n a  clear breach o f Ar t 1 0 caused th e 
Court t o be deeply divided . Th e Cour t decided , b y nine vote s to nine, with the casting vot e 
of th e President , tha t ther e ha d bee n n o breach . Th e majorit y base d thei r decisio n upo n the 
margin o f appreciation , whic h the y described 62 a s -

essential i n commercia l matter s and , i n particula r i n a n are a a s comple x an d 
fluctuating a s tha t o f unfai r competition . Otherwise,  th e Europea n Cour t o f Huma n 
Rights would have to undertake a re-examination of the facts and all the circumstances 
of each case. The Court mus t confine it s review to the question whethe r the measures 
taken o n the nationa l leve l ar e justifiable i n principl e an d proportionate . 

The majorit y als o stated 63 tha t "i t i s primaril y fo r th e nationa l court s t o decid e whic h 
statements ar e permissibl e an d whic h ar e not. " They concluded 64 tha t -

It i s obvious tha t opinion s may diffe r a s to whether the Federa l Court' s reaction wa s 
appropriate o r whethe r th e statement s mad e i n th e specifi c cas e b y Markt  Intern 
should b e permitte d o r tolerated . However , th e Europea n Cour t o f Huma n Right s 
should no t substitut e it s own evaluatio n fo r tha t o f th e nationa l court s i n the instan t 
case, where those courts, on reasonable grounds , had considered th e restrictions to be 
necessary. 

The opinions  give n b y th e dissentin g hal f o f th e Cour t criticize d th e decisio n fo r failin g t o 
follow th e Court' s establishe d criteria . I n thei r view , i t i s jus t a s importan t t o guarante e 
freedom o f expression i n relation t o the practices o f a  commercial undertakin g a s in relation 
to the conduct o f a  head of government . Th e fact tha t a  person defends a  given interest doe s 
not depriv e hi m o f th e benefi t o f freedo m o f expression . I n orde r to ensure the openness of 
business activities, it must be possible to disseminate freely informatio n an d ideas concerning 
the product s an d service s propose d t o consumers . The y foun d th e reasoning wit h regar d t o 
the margin o f appreciatio n a  cause for seriou s concern , because i t meant tha t the Cour t wa s 
effectively eschewin g Europea n supervisio n a s to the conformit y o f the conteste d measure s 
with Ar t 10 . 

The divided judicial opinion s i n the Markt  Intern  case leave uncertainty abou t the exten t t o 
which commercial speec h is covered by Art 10 . The application of the margin of appreciation 
to the particular fact s raises the question whethe r those members of the Court wh o found n o 
violation establishe d reall y regar d commercia l speec h a s effectively protecte d b y Ar t 10 . 

The Court' s case-la w i s les s wel l develope d i n thi s are a tha n i s th e case-la w o f severa l 
European nationa l courts. 65 I t i s respectfully submitte d that 66 expressio n shoul d no t los e it s 
Art 1 0 protection because money is spent to communicate it, or because it is carried in a form 
that i s sold fo r profit , o r because i t does no more than propose a  commercial transaction , o r 
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because i t i s critical o f a  competitor. Th e fac t tha t th e communicator ha s a purely economi c 
motive cannot disqualif y hi m from protection ; the fate o f his business may well depend upon 
his ability adequatel y t o advertise hi s product. I n addition, the consumer's interes t i n the fre e 
flow o f commercia l informatio n ma y b e a t leas t a s kee n a s hi s interes t i n politica l 
controversy. Advertisin g tha t i s honest , truthfu l an d decen t i s a  mean s o f informin g 
consumers, so that the y ca n mak e choices about good s and services . Societ y ma y wel l hav e 
an interes t i n th e fre e flo w o f suc h informatio n sinc e muc h o f i t ma y relat e t o matter s o f 
public interest . 

In addition to these factors, the extent to which Art 1 0 protects commercial speec h is of great 
practical importanc e t o th e creatio n o f a  commo n marke t fo r broadcasting . Withou t 
advertising, broadcasting canno t b e developed an d expanded . 

The Right T o Receive Informatio n an d Idea s 

Art 10(1 ) guarantees not only the right to impart but also the right to receive information an d 
ideas without interference b y public authority. Unlike Art 19(2 ) of the International Covenant , 
it doe s no t expressl y mentio n th e righ t t o see k information , no r doe s i t expressly impos e a 
duty upo n the Stat e t o provide information . 

The Cour t ha s bee n ver y cautiou s i n developin g it s cas e la w o n th e subjec t o f a  right  o f 
access to information , preferrin g t o vie w thi s as an aspect o f th e right t o respect fo r privat e 
life an d persona l privacy , under Ar t 8(1). 67 I n Leander  ν  Sweden,  th e Cour t held 68 tha t th e 
right to receive information unde r Ar t 1 0 "basically prohibit s a  Government fro m restrictin g 
a perso n fro m receivin g informatio n tha t other s ma y wis h o r ma y b e willin g t o impar t t o 
him." Accordingly, the applican t ha d no righ t o f access to a  governmen t registe r containin g 
information o n his personal position, nor did Art 1 0 impose an obligation on the Government 
to impart such information t o him. The Court affirmed thi s restrictive approach in the Gaskin 
case.69 

The Court was , however, careful t o confine its  ruling to the particular circumstance s of each 
case. In both cases, the information sough t was personal to the applicant. In the Gaskin case, 
the Cour t held 70 tha t Ar t 8  imposes a  positiv e obligatio n upo n th e Stat e t o ensur e tha t th e 
interests o f a n individua l seekin g acces s t o confidentia l record s relatin g t o hi s privat e an d 
family lif e i s secured whe n a  contributor t o the records eithe r i s not available or improperl y 
refuses consen t t o acces s t o th e records . "Suc h a  syste m i s onl y i n conformit y wit h th e 
principle of proportionality i f it provides that an independent authority finally decides whether 
access has to be granted i n cases where a  contributor fail s t o answer o r withholds consent. " 
This comes close to deciding that Art 8 confers an enforceable duty upon the State to provide 
effective acces s fo r a n individua l t o persona l informatio n whic h i s o f vita l concer n t o hi s 
private lif e o r family life . 

What ha s stil l t o b e clarifie d i s whethe r Ar t 1 0 confers a  publi c right  o f acces s t o officia l 
information abou t matter s o f legitimat e publi c interes t an d concern. 71 I t i s to b e hope d th e 
Court wil l answer thi s ver y importan t questio n affirmatively . 
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The Licensin g o f Broadcastin g 

Article 1 0 applies not only to the content of information bu t also to the means of transmission 
or reception , sinc e "an y interferenc e wit h th e mean s necessaril y interfere s wit h th e righ t t o 
receive an d impar t information." 72 Th e thir d sentenc e o f Ar t 10(1 ) state s tha t Ar t 1 0 "shall 
not preven t State s fro m requirin g th e licensin g o f broadcasting,  televisio n o r cinem a 
enterprises." Thi s provisio n empower s th e Stat e t o regulat e th e numbe r an d typ e o f 
broadcasting services , and th e identit y o f those wh o provide suc h services . I n it s early cas e 
law, th e Commissio n wen t furthe r an d decided 73 tha t th e thir d sentenc e o f Ar t 10(1 ) 
empowers th e Stat e t o regulat e th e content  o f th e materia l broadcas t b y thos e person s t o 
whom licence s are granted . Suc h a n interpretatio n woul d seriousl y weake n th e righ t t o fre e 
speech in the context of broadcasting, because i t would enable public authorities to censor the 
public communicatio n o f informatio n an d idea s withou t havin g t o demonstrat e a  pressin g 
social nee d unde r Ar t 10(2) . 

Any doubt about this important matter was removed by the Court in its judgment i n the Radio 
Groppera case, 74 wher e i t state d tha t th e purpose o f th e third sentenc e is : 

to make i t clea r tha t State s ar e permitted t o control b y a  licensing syste m the way in 
which broadcasting is organised in their territories, particularly in its technical aspects. 
It doe s not , however , provid e tha t licensin g measure s shal l no t otherwis e b e subjec t 
to the requirements of para 2, for tha t would lead to a result contrary to the object and 
purpose o f Ar t 1 0 taken a s a  whole . 

In Radio Groppera, the Court again overruled th e Commission's finding o f a violation of Art 
10. The Swis s Governmen t ha d prohibited th e retransmission b y cable of radio signals from 
an unlicense d statio n i n Italy , consistin g mainl y o f popula r musi c programmes . Th e Cour t 
weighed the requirements of protecting the international communications order and the rights 
of others agains t th e rights of the applicants, concluding that the national authoritie s had not 
overstepped thei r margin of appreciation . Th e Cour t note d that there had been no censorship 
directed agains t the content o r tendencies of the programmes concerned , but a measure taken 
against a  statio n whic h th e Swis s authoritie s coul d reasonabl y hol d t o be i n realit y a  Swis s 
station operatin g from  th e othe r sid e o f th e borde r i n orde r t o circumven t th e statutor y 
telecommunications syste m i n force i n Switzerland . 

In it s judgment i n the Autronic AG case, 75 th e Cour t agree d wit h the Commission' s opinio n 
that there  ha d bee n a  breac h o f Ar t 10 . Th e Swis s Governmen t ha d prohibite d th e 
retransmission of television signals from a  Soviet satellite. The Swiss Government argued that 
the Soviet satellite signal was telecommunications rather than broadcasting, and that they were 
required t o prohibi t th e retransmissio n o f suc h signal s becaus e th e Sovie t Government' s 
permission ha d no t bee n obtained . Th e Cour t refuse d t o distinguis h betwee n signal s 
communicated t o the genera l publi c i n the "footprint " o f a  direc t broadcastin g satellit e an d 
similar signal s transmitted b y a  telecommunications satellite . The Cour t referre d t o it s case 
law o n th e margi n o f appreciation , goin g han d i n han d wit h Europea n supervisio n "whos e 
extent wil l var y accordin g to the case." It stated 76 tha t -

Where, as i n the instan t case , there has been an interference wit h the exercise of the 
rights and freedoms guaranteed i n paragraph 1  o f Articl e 10 , the supervision must be 
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strict, becaus e o f th e importanc e o f th e right s i n question ; th e importanc e o f thes e 
rights ha s been stresse d b y the Cour t man y times . The necessit y fo r restrictin g the m 
must b e convincingly established . 

It i s not clea r fro m thi s statemen t whethe r th e Cour t wa s intendin g t o hol d that , i n vie w o f 
the importanc e o f th e righ t t o free speech , scrutin y o f Stat e interferenc e wil l b e more stric t 
than i n other cases under the Convention , or whether the Court mean t to confine thi s stricte r 
scrutiny t o restrictions upo n th e licensing o f broadcasting. 77 

The Commission has left open 78 the question whether the third sentence of Art 10(1 ) excludes 
or permits a public television monopoly. It is submitted that the existence of such a monopoly 
would b e contrar y t o th e objec t an d purpos e o f Ar t 1 0 take n a s a  whole , a s woul d th e 
imposition o f unnecessary restriction s upon transmitting an d receiving advertisements acros s 
national frontiers . 

Exceptions t o the Right t o Freedom o f Expressio n 

Apart fro m th e exception s i n Art s 15 , 1 6 and 17 , noted earlier , th e onl y exception s t o th e 
principles state d i n Ar t 10(1 ) ar e thos e liste d i n Ar t 10(2) . T o justify a n interferenc e wit h 
freedom o f expressio n unde r Ar t 10(2) , a  responden t Stat e ha s t o establis h tha t th e 
interference79 complaine d o f satisfie s th e following thre e tests: (a ) i t is "prescribed b y law"; 
(b) it is in pursuance of one of the legitimate aims listed in Art 10(2) ; and (c) it is "necessary 
in a  democratic society, " havin g regar d t o the "dutie s and responsibilities. " 

These criteri a ar e interprete d b y the Cour t i n the contex t o f the "dutie s and responsibilities " 
which Ar t 10(2 ) declare s ar e inheren t i n the exercise o f the right  to freedom of expression . 
The scop e o f thes e dutie s an d responsibilitie s depend s upo n th e context. 80 Fo r example , a 
senior official i n the Ministry of Foreign Affairs canno t complain that there has been a breach 
of Ar t 1 0 when he has been transferred t o another departmen t a s the result o f article s in the 
press inspired b y him concerning the alleged surveillanc e to which he is subjected b y reason 
of th e natur e o f hi s job. 81 Th e dutie s an d responsibilitie s "incumben t o n member s o f th e 
armed forces " ar e relevan t to an assessment o f whethe r thei r righ t t o freedom of expressio n 
has been infringed. 82 

The Cour t ha s stated 83 that , i n applyin g Ar t 10(2) , i t i s face d no t wit h a  choic e betwee n 
conflicting principles , one of which is freedom of expression, but with "a principle of freedom 
of expression that i s subject t o a number of exceptions which must b e narrowly interpreted. " 

However, althoug h th e principl e tha t exceptio n clause s shoul d b e strictl y interprete d i s a 
general principle of international human rights law (and of comparative public law), the Court 
has not consistently adopted this approach in free speech cases. More frequently, it has tended 
to giv e th e public  authoritie s th e benefi t o f an y doubt , balancin g free  speec h agains t 
competing right s an d freedoms,  an d interpretin g it s doctrine o f th e margi n o f appreciatio n 
loosely.84 Eac h o f th e three test s i n Art 10(2 ) needs separat e scrutiny . 
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A. Prescribe d b y la w 

The requiremen t tha t a n interferenc e b e "prescribe d b y law " i s containe d i n severa l othe r 
provisions o f th e Conventio n an d it s Protocols , sometime s expresse d i n differen t language . 
In The  Sunday Times  case, the Cour t held 85 tha t tw o of the requirements tha t flow from th e 
expression "prescribe d b y law " are: 

(1) "th e law mus t b e adequatel y accessible ; the citize n mus t b e give n a n indicatio n tha t 
is adequate i n the circumstances o f th e lega l rule s applicabl e t o a  given case" ; and 

(2) th e relevant nor m mus t b e "formulate d wit h sufficien t precisio n to enable the citizen 
to regulat e hi s conduct : h e mus t b e abl e -  i f nee d b e wit h appropriat e advic e -  t o 
foresee, t o a  degree tha t i s reasonable i n the circumstances , th e consequences whic h 
a give n actio n ma y entail. " 

In practice i t i s rare fo r a  State' s legislativ e o r commo n la w interference s wit h fundamenta l 
rights an d freedom s t o fai l t o satisf y thes e requirement s o f th e principl e o f lega l certainty . 
However, in the Open Door Counselling Ltd case, the Commission held 86 that there had been 
a breac h o f Ar t 1 0 becaus e th e applicant s coul d no t reasonabl y hav e foresee n tha t thei r 
activities, i n providin g informatio n t o pregnan t wome n i n Irelan d abou t abortio n clinic s i n 
Britain, were unlawful, and that their freedom o f expression could lawfully b e restricted under 
domestic law. The Commission observed that a law which restricts freedom o f expression "in 
such a  vita l are a require s particula r precisio n t o enable individual s t o regulate thei r conduc t 
accordingly." 

B. Th e purpose s fo r whic h a  restriction ma y b e impose d 

If th e responden t Stat e establishe s tha t th e interferenc e wit h freedom  o f expressio n i s 
"prescribed by law," it then has to establish that the interference i s in pursuance of one of the 
legitimate purposes  liste d i n Art 10(2) . The interference mus t be "i n the interests of nationa l 
security, territorial integrit y o r public safety , fo r th e prevention o f disorder o r crime, for th e 
protection o f healt h o r morals , fo r th e protection  o f th e right s o f others , fo r preventin g th e 
disclosure o f informatio n receive d i n confidence , o r fo r maintainin g th e authorit y an d 
impartiality o f th e judiciary." 

These phrases mus t b e interpreted withi n the meaning o f the Convention , and not simply a s 
a matte r o f domesti c law. 87 The issue under thi s test i s whether the interference complaine d 
of i s genuinel y aime d a t on e o f th e factor s liste d i n Ar t 10(1) . I f so , th e ai m o f th e 
interference unde r Ar t 10(2 ) i s legitimate. 88 

The phrase "in the interests of national security , territorial integrity o r public safety" include s 
a threat o f the desertion o f soldiers , even in peacetime, in that i t tends to weaken the role of 
the arm y a s a n instrumen t t o protec t societ y from  interna l o r externa l threats; 89 o r th e 
possibility that the public disclosure of confidential informatio n abou t the security service by 
its former member s migh t damag e it s efficacy. 90 

The phrase "th e prevention o f disorde r o r crime" covers criminal penalties  imposed upo n an 
elected publi c office r fo r havin g publishe d a n article  imputin g responsibilit y fo r act s o f 
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violence t o th e Government; 91 o r upo n thos e wh o advertis e o r otherwis e promote d "pirate " 
radio stations. 92 "Disorder " i s a  broa d term . I t cover s no t onl y "publi c order " bu t als o "th e 
order whic h mus t prevai l withi n th e confine s o f a  specifi c socia l group . Thi s i s so , fo r 
example, when , a s i n th e cas e o f th e arme d forces , disorde r i n tha t grou p ca n hav e 
repercussions o n orde r i n societ y a s a  whole." 93 Similarly , restriction s upo n freedo m o f 
expression ma y b e imposed t o avoid the ris k o f disturbances t o public orde r after th e end of 
a war. 94 Th e preventio n o f disorde r als o include s protectin g th e internationa l 
telecommunications order. 95 

The "protectio n o f healt h o r morals " i s a  purpos e whic h ma y b e relie d upo n t o impos e 
restrictions upo n those wh o claim tha t a n unlicense d produc t ha s pharmaceutical qualities. 96 

The wor d "morals " cover s obscen e publications. 97 Ther e i s a  natura l lin k betwee n th e 
protection o f moral s and th e protection o f th e right s o f others. 98 

The "protection of the reputation or rights of others" covers the imposition of civil or criminal 
sanctions for defamation. 99 Th e reference t o "the rights of others" justifies th e concept of the 
offence o f blasphemou s libe l a s laid down i n English law. 100 I t entitle s the Stat e to prohibit 
the display o f pamphlets alleging that i t is a "lie" and a  "swindle" that millions of Jews were 
killed b y Naz i Germany. 101 I t empower s th e Stat e t o tak e disciplinar y measure s agains t a 
lawyer wh o has broken hi s professional dut y no t t o use aggressive o r insultin g language. 102 

It entitle s a  schoo l t o prohibi t a  teache r fro m subjectin g pupil s t o hi s persona l mora l o r 
religious views. 103 Th e protectio n o f "th e right s o f others " applies  t o protec t consumers. 104 

It also applies to promoting pluralis m i n information b y allowing the fair allocatio n o f radi o 
frequencies.105 

Preventing "th e disclosure o f information receive d i n confidence" include s forbidding a  civil 
servant t o disclos e officia l secret s imparte d t o hi m i n confidence. 106 I t als o include s 
preventing a  newspape r fro m publishin g confidentia l informatio n abou t th e workin g o f th e 
security service. 107 

Maintaining "th e authority an d impartiality o f the judiciary" covers the English common law 
forbidding contemp t o f court; 108 an d preservin g th e confidentialit y o f a  judicia l 
investigation.109 

C. Necessar y i n a  democratic societ y 

The Stat e mus t establis h no t onl y tha t th e interferenc e wit h freedo m o f expressio n wa s 
"prescribed by law" for on e of the purposes listed i n Art 10(2) ; it must also establish that the 
interference wa s "necessar y i n a  democrati c society. " I n applyin g thi s test , th e Cour t ha s 
developed th e following principles , some o f whic h hav e been note d already : 

(1) Th e adjectiv e "necessary " i s synonymou s neithe r wit h "indispensable " no r wit h th e 
looser tes t o f "reasonable " o r "desirable" . Wha t th e tes t o f necessit y connote s i s a 
requirement tha t th e Stat e establish a  "pressin g socia l need " fo r th e interference. 110 

(2) Th e initial responsibility fo r securin g the rights and freedoms enshrine d in Art 1 0 lies 
with the Contractin g States . Accordingly , Ar t 10(2 ) give s those State s a  "margi n o f 
appreciation."111 
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(3) Nevertheless , State s d o no t hav e a n unlimite d margi n o f appreciation . I t i s fo r th e 
Commission an d th e Cour t t o asses s whethe r a n interferenc e wit h freedo m o f 
expression exceed s the limit . Hence , the domesti c margi n o f appreciatio n goe s hand 
in han d wit h a  European supervision. 112 

(4) Europea n supervisio n i s not limited to ascertaining whethe r the State has exercised it s 
discretion reasonably , carefull y an d i n goo d faith . Suc h conduc t i s not necessaril y i n 
compliance with the criteria of Art 10(2). 113 Supervision must be strict, because of the 
importance o f th e right s i n question ; th e necessit y fo r restrictin g the m mus t b e 
"convincingly established." 114 

(5) Th e test to be satisfied b y the respondent Stat e is whether the interference complaine d 
of corresponde d t o a  pressin g socia l need , whethe r i t wa s proportionat e t o th e 
legitimate ai m pursued , an d whethe r th e reason s give n b y the nationa l authoritie s t o 
justify i t ar e relevan t an d sufficien t unde r Ar t 10(2). 115 T o asses s whethe r th e 
interference wa s base d upo n "sufficient " reasons , whic h rendere d i t "necessar y i n a 
democratic society," account must be taken of any public interest aspec t of the case.116 

(6) Th e scop e o f th e margin o f appreciatio n i s not identica l a s regards eac h o f th e aims 
listed in Art 10(2) . With regard to an interference wit h free speec h aimed at protecting 
morals ( a goal whic h i s subjective an d shifting) , fo r example , Stat e authoritie s ar e in 
principle in a better position than the Commission and the Court to assess whether the 
interference i s necessary. Wit h regard t o an interferenc e wit h fre e speec h aime d a t a 
goal whic h i s mor e objectiv e i n natur e (suc h a s maintainin g th e authorit y o f th e 
judiciary) Stat e authoritie s ar e no t necessaril y i n a  mor e informe d position. 117 

Therefore, th e tes t o f "necessity " require s consideratio n o f th e natur e o f th e ai m 
pursued. 

(7) I n applying th e tes t o f necessity , i t i s also relevant t o conisder (a ) the breadth o f the 
restriction -  th e greate r th e breadth , th e greate r th e scrutin y calle d for; 118 (b ) th e 
practice o f othe r Contractin g States ; where the sanction s o r preventive measure s are 
of an unusual kind , their justification ha s to be considered wit h particular care; 119 (c) 
the typ e o f medi a throug h whic h th e communicatio n i s expressed ; (d ) th e typ e o f 
information, ide a o r opinio n whic h woul d b e communicate d bu t fo r th e restrictio n 
imposed by the State - with political, philosophical or religious information, ideas  and 
opinions receivin g th e mos t protection , an d wit h commercia l speec h receivin g les s 
protection; an d (e ) whethe r informe d opinio n i n the responden t Stat e ha s suggeste d 
that th e impugne d interferenc e wit h fre e speec h coul d b e remove d withou t seriou s 
adverse consequences. 120 

It i s relativel y eas y t o articulat e th e relevan t lega l principle s fo r th e interpretatio n an d 
application o f Ar t 10 . It i s much harder t o apply thos e principles faithfull y an d consistentl y 
in controversia l case s involvin g tension s betwee n freedo m o f speech , Stat e power , an d 
pressing socia l needs . 

Despite the promises of the early case-law, the Court and, to a lesser extent, the Commission, 
have weakened Europea n supervisio n o f interference s b y public authorities with the right t o 
free expression . Excessiv e us e o f th e elusiv e concep t o f th e "margi n o f appreciation, " 
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restrictive interpretation s o f the scope o f Ar t 10 , and expansiv e interpretation s o f the phras e 
"duties an d responsibilities, " hav e seriousl y erode d th e protectio n give n t o freedo m o f 
expression b y the Convention . 

This i s particularl y unfortunat e becaus e o f th e specia l importanc e o f fre e speec h t o th e 
effective enjoymen t o f th e othe r fundamenta l right s an d freedom s guarantee d b y th e 
Convention, and because, as the court has recognized,121 freedom o f expression is an essential 
foundation o f a democratic society, a basic condition for it s progress and for the development 
of every huma n being . I t is greatly to be hoped tha t the European Cour t an d Commission of 
Human Right s (and , wher e relevant , th e Europea n Cour t o f Justice ) wil l strengthe n th e 
practical applicatio n o f Ar t 10 , and interpre t th e exception s an d th e margi n o f appreciatio n 
with a  strong presumptio n i n favour o f freedo m o f speech. 122 
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