Freedom of Expression

By Lord Lester of Herne Hill, QC, United Kingdom

Language and Context

The right to freedom of expression is defined by Art 10 of the European Convention in
detailed and specific terms as follows:

1. Everyone has the right to freedom of expression. This right shall include freedom to
hold opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers. This Article shall not prevent States from
requiring the licensing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may
be subject to such formalities, conditions, restrictions or penalties as are prescribed by
law and are necessary in a democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or rights of others,
for preventing the disclosure of information received in confidence, or for maintaining
the authority and impartiality of the judiciary.

The language and structure of Art 10 reflect the different and sometimes competing values
of, on the one hand, individual self-expression and the free flow of information, and, on the
other hand, other important rights, freedoms, and social needs, and the “duties and
responsibilities” of those communicating or receiving information and ideas.

Article 10 has to be read in the light of the Convention as a whole. For example, Art 14
extends the scope of Art 10 by guaranteeing the enjoyment of its rights and freedoms, without
discrimination on any ground. The right to respect for correspondence' and to respect for
personal privacy’ contained in Art 8, is closely linked to freedom of expression; as is the right
to freedom of peaceful assembly and freedom of association, contained in Art 11;* and the
right to manifest one’s religion or belief, contained in Art 9.

Other provisions restrict the scope of Art 10. For example, Art 16 provides that nothing in
Art 10 shall be regarded as preventing the High Contracting Parties from imposing restrictions
on the political activity of aliens. On its face, Art 16 is an entirely unlimited exception. If
interpreted loosely, it would enable public authorities arbitrarily and unnecessarily to censor
or suppress the expression of political views by aliens. Article 17 provides that nothing in the
Convention (that is, including Art 10) may be interpreted as implying for any State, group or
person any right to engage in any activity or perform any act aimed at the destruction of any
of the rights and freedoms set forth in the Convention or at their limitation to a greater degree
than is provided for in the Convention. Again, a loose interpretation of Art 17 would destroy
the substance of the right to freedom of expression for people with unpopular and extreme
political views. Article 15 permits derogations to be made to Art 10 in time of war or other
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public emergency threatening the life of the nation. Once more, a loose interpretation could
seriously endanger freedom of speech in troubled times.

The rights and freedoms positively guaranteed by other provisions of the Convention, and
reflected in Art 10(2) itself, also limit the scope of the right to free expression. For example,
the right to a fair judicial hearing, guaranteed by Art 6, justifies some restrictions upon
freedom of speech.® The right to respect for private life, including personal privacy,
guaranteed by Art 8, protects a person’s honour and reputation against unnecessary attack.’

The right to freedom of expression is expressed in Art 10 in weaker language than in Art 19
of the UN International Covenant on Civil and Political Rights® in several respects. In
particular, Art 10 does not, in its terms, create an independent right to hold opinions without
interference;’ nor does it expressly refer to the right to seek information;® nor does it
specifically refer to information and ideas “of all kinds.” However, the European Court and
Commission generally seek to interpret Art 10 of the Convention in a manner which is
consistent with Art 19 of the Covenant.®

Article 10 contains more detailed and specific exceptions to the right to free expression than
does any other international human rights instrument. By contrast, and unlike, for example,
Art 20 of the International Covenant,'® the Convention does not require war propaganda or
incitement to racial or religious hatred or discrimination to be prohibited.

Compared with the well-known constitutional guarantees of free speech in the United States, !
France!? and Germany,'? the right to free expression in Art 10 is more heavily qualified by
its exceptions. Unlike Art 13(2) of the Inter-American Convention on Human Rights, there
is no statement in Art 10 that the exercise of the right to freedom of expression shall not be
subject to prior censorship.'* Unlike Art 14 of the Inter-American Convention,'’ the European
Convention does not expressly guarantee a right of reply for injury resulting from inaccurate
or offensive statements or ideas transmitted to the public.

Relevance to Other Legal Systems

The principles stated in Art 10 and its case-law are relevant in interpreting other international
human rights treaties'® and national constitutions'’ and laws, as well as treaties such as the
European Convention on Transfrontier Television. '8

Since all the Member States of the European Community are Contracting Parties to the
Convention, the European Court of Justice also derives guidance from the fundamental rights
and freedoms stated in the Convention when interpreting and applying Community law'® or
national implementing measures. In its Memorandum on the Accession of the European
Communities to the Convention,’ the EEC Commission recognized that Art 10 has a
potential ;(1)]6 in connection with EEC competition law and with rules on the free movement
of goods.

In addition, in its legislative capacity, the Council of the European Communities has referred
to Art 10 of the Convention as a relevant norm for Community legislation. The preamble to

the Council Directive on television broadcasting activities?? describes the Community freedom
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to provide television broadcasting services as a “specific manifestation in Community law of
a more general principle, namely the freedom of expression as enshrined in Art 10(1) of the
Convention.” For this reason the Council there recognized that the issuing of directives on the
broadcasting and distribution of television programmes must ensure their free movement in
the light of Art 10(1) and subject only to the limits set by Art 10(2) of the Convention and
by Art 56(1) of the EEC Treaty.??

The Right to Impart Information and Ideas

The right of freedom of speech extends to all types of expression which impart or convey
opinions, ideas or information, irrespective of content or the mode of communication.
Freedom of speech presupposes a willing speaker; but where a speaker exists, the protection
afforded is to the communication, to its source and to the recipient.?* The right to free speech
applies t? "everyone” whether natural or legal persons (including profit-making corporate
bodies).”

The breadth and importance of the right to free speech were recognized by the European
Court in the Handyside case? as being inherent in the concept of a democratic and plural
society. In a celebrated statement, the Court observed that:

Freedom of expression constitutes one of the essential foundations of a [democratic
society], one of the basic conditions for its progress and for the development of every
man. Subject to para 2 of Art 10, it is applicable not only to “information” or “ideas”
that are favourably received or regarded as inoffensive or as a matter of indifference,
but also to those that offend, shock or disturb the State or any sector of the
population. Such are the demands of that pluralism, tolerance and broadmindedness
without which there is no “democratic society.”

The Handyside case concerned a successful prosecution under the English Obscene
Publications Act against the publishers of The Little Red Schoolbook, a book that urged the
young people at which it was aimed to take a liberal attitude to sexual matters. Although the
challenge under Art 10 of the Convention to this interference with free speech failed (upon
the basis that Contracting States have a wide margin of appreciation in deciding whether a
given interference with free speech is necessary in a democratic society for the protection of
morals) the decision is important for the general statement of principle, treating free speech
as indispensable to a plural and tolerant democratic society. It is also important for the
recognition of the “margin of appreciation,” an elastic and elusive concept that has often been
applied by the Court in a manner which - as will become evident in what follows - seriously
dilutes the strong principles of freedom of expression proclaimed by the Court.

The Court gave further emphasis to the high priority to be given to the protection of political
expression, and to freedom of the press, in its landmark majority judgment in the first Sunday
Times case, where it stated”’ that it is incumbent on the mass media “to impart information
and ideas concerning matters . . . of public interest. Not only do the media have the task of
imparting such information and ideas: the public also has a right to receive them.” The Court
also held?® that its supervision is not limited to ascertaining whether a respondent State
exercised its discretion reasonably, carefully and in good faith.” In addition, it decided?® that
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it “is faced not with a choice between two conflicting principles, but with a principle of
freedom of expression that is subject to a number of exceptions that must be narrowly
interpreted.”

In its unanimous judgment in the Lingens case,*® the Court stated that it is incumbent on the
press “to impart information and ideas on political issues, just as on those in other areas of
public interest. Not only does the press have the task of imparting such information and ideas:
the public also has a right to receive them.” Freedom of the press, the Court observed,

affords the public one of the best means of discovering and forming an opinion of the
ideas and attitudes of political leaders. More generally, freedom of political debate is
at the very core of the concept of a democratic society which prevails throughout the
Convention. The limits of acceptable criticism are accordingly wider as regards a
politician as such than as regards a private individual.'

The importance of freedom of artistic expression was emphasized by the European
Commission of Human Rights in the Miiller case.** It observed that -

freedom of artistic expression is of fundamental importance in [a] democratic society.

Typically it is in undemocratic societies that artistic freedom and the freedom to

circulate works of art are severely restricted. Through his creative work the artist

expresses not only a personal vision of the world but also his view of the society in

which he lives. To that extent art not only helps shape public opinion but is also an

expression of it and can confront the public with the major issues of the day.
Freedom of artistic expression, in the Commission’s opinion,** consists not only in freedom
to create works of art but also in freedom to disseminate them, in particular through
exhibitions.

The Commission regarded the confiscation of Mr Miiller’s paintings because they were judged
to be obscene as a particularly serious interference with freedom of expression because of the
effect upon his freedom to exhibit the paintings in future. It held that the confiscation was in
breach of Art 10.

The Court accepted that freedom of artistic expression is included in Art 10, and that freedom
of expression affords the opportunity to take part in the public exchange of “cultural, political
and social information and ideas of all kinds.”** However, the Court was markedly weaker
than was the Commission in giving practical content to artistic expression. Instead the Court
emphasized the “duties and responsibilities” of artists,*® and the wide margin of appreciation
in relation to the public morals exception. In one of several judgments overruling the
Commission’s findings of breaches of the right to free expression, the Court decided that the
confiscation of the paintings did not infringe Art 10. If an interference as extreme as the
confiscation of an artists’ works is regarded as within the wide margin of appreciation, it is
difficult to imagine a case in which European supervision is likely to be real and effective
where a work is regarded by the national authorities as obscene or otherwise injurious to
public morals.
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In spite of the Court’s strong and oft-repeated statement of principle, in the Handyside case,*

that, subject to para 2, Art 10 applies to ideas that “offend, shock, or disturb the State or any
sector of the population,” politically extreme speech has been treated as falling outside the
protection of Art 10. In Glimmerveen and Hagenbeek v The Netherlands,”” the Commission
held inadmissible a complaint by extremist right-wing Dutch politicians that their conviction
for distributing leaflets advocating racial discrimination and the repatriation of non-whites
from The Netherlands violated Art 10. The Commission invoked Art 17, which precludes
anyone from relying on the Convention for a right to engage in activities “aimed at the
destruction of any of the rights or freedoms set forth in the Convention.” The Commission
stated that the purpose of Art 17 was "to prevent totalitarian groups from exploiting, in their
own interests, the principles enunciated in the Convention.” It found that the expression of
these ideas constitute an activity within the meaning of Art 17 in that they would encourage
racial discrimination, which is prohibited under the Convention and other international
instruments. Accordingly, such expression fell outside the scope of Art 10 altogether.

In Purcell v Ireland, journalists and producers of Irish radio and television programmes
challenged restrictions imposed upon the broadcasting of interviews with spokesmen and
members of various proscribed organizations, including the Provisional IRA and Sinn Fein
(a registered political party). The restrictions applied irrespective of the contents of the
programmes, and covered broadcasts by Sinn Fein speakers during Irish general elections and
elections to the European Parliament.

The Commission did not on this occasion regard the complaint as falling outside Art 10,
because of Art 17 of the Convention. However, even though the broadcasting ban covered
politically innocuous speech, the Commission rejected the application at the admissibility
stage,3® referring to the power and influence of radio and television, the limited possibilities
for the broadcaster to correct, qualify, interpret or comment on any broadcast statement, the
risk that live statement could involve coded messages, and the “limited scope of the
restrictions imposed on the applicants and the overriding interests they were designed to
protect.” The Commission has thereby seriously weakened European protection of freedom
of political speech in exactly the kind of difficult context in which European protection is
most needed, so as to enable ideas to be communicated to the public even though they shock,
disturb or offend the State or many of its citizens, and even though they are expressed by
those who support terrorism. Indeed, on this occasion it was not the content of the ideas, but
the nature of the speakers and of the medium of expression which caused the Commission
to uphold the compatibility of the broadcasting ban with Art 10.

In other cases, and with more justification, the Commission had upheld race relations and
defamation laws imposing civil or criminal sanctions for racist statements as being justified
interferences with expression under Art 10(2), on the ground that they are necessary for the
”prevengigon of disorder or crime,” or for the “protection of the reputation or rights of
others.”

This is an area of expression in which United States First Amendment doctrine has not been
followed in Europe. In 1979, a planned march by a group of neo-Nazis through the streets
of Skokie, Illinois, “raised in a most painful form the question of whether the First
Amendment’s protection is truly universal.”*® The town passed various ordinances designed
to ban the proposed march with its display of swastikas and military uniforms. In its view,
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the march would have inflicted direct psychic trauma on those residents who were survivors
of the Holocaust. The United States Court of Appeals rejected Skokie’s justification for the
ordinances, holding that speech which inflicts such “psychic trauma” is indistinguishable in
principle from speech that invites dispute, or induces a condition of unrest, or even stirs
people to anger.*!

The European approach - reflected in Convention case law - treats racist expression as akin
to using offensive weapons, not deserving of being a protected form of expression. This
approach gives much greater importance to “respect for the dignity of the individual and
concern for the rights of minorities”* than to the commitment in American constitutional
doctrine to market place trading freely in competing ideas.*?

In the light of the tragic European experience of genocide and totalitarianism in this century,
it is not surprising that many European jurists adopt a more pessimistic view than American
jurists of the ability of democratic societies to resist racist propaganda without the need for
censorship or punishment. There is, however, a danger that unnecessary interferences with
free speech might be permitted in the name of racial or religious harmony.*

Regrettably, the European Court has permitted State interference with the freedom of
expression of civil servants, without even requiring proof of a pressing social need for the
interference. In Glasenapp v Germany,*’ the applicant was dismissed from her job as a school
teacher for refusing to dissociate herself from the German Communist Party (of which she
was not a member). She had written a letter to a Communist newspaper supporting an
“international people’s kindergarten,” a policy also supported by the Communist Party. As a
civil servant, she had undertaken, as required by law, to uphold the free democratic
constitutional system within the meaning of the Basic Law.

By a narrow majority, the Commission found a violation of Art 10.*¢ The Commission
pointed out that Mrs Glasenapp’s appointment had been revoked because of specific incidents
relating to expression or withholding of her political opinions. The expression of opinion at
issue was a letter to the editor of a newspaper after a news conference, following which she
declined to clarify her position when this was required of her by the School Board to confirm
her loyalty to the Basic Law. The Commission held that the conditions and restrictions which
arose from the obligation of loyalty constituted an interference with the right to freedom of
expression and opinion. It recalled the vital role played by the protection of freedom of
expression in the democratic structure of Member States. It concluded that the requirement
that she should dissociate herself completely from a political party with which she had had
only a limited connection could not be considered a “necessary” condition and restriction on
her freedom of opinion and its expression. The operation of loyalty control in the particular
case did not correspond to a "pressing social need” and the response of the control mechanism
was a disproportionate means of pursuing the legitimate aim of safeguarding the democratic
order, since there was no evidence to suggest that the applicant’s political views had interfered
with the discharge of her work.

Although the Commission was divided in its opinions as to the merits of the case, all
members of the Commission were agreed that there had been an interference with freedom
of opinion and expression, which required to be justified under Art 10(2). As a matter of
causation, it is difficult to see how they could have reached any other conclusion. But for Mrs
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Glasenapp's political opinions and her expression of them at a press conference and in a letter,
her appointment would not have been revoked. Like every civil servant, she owed an
obligation of loyalty and allegiance to the Basic Law. This obligation was a condition of her
appointment and continuing employment in the civil service. As the Commission found .’

It resulted in the introduction for her of a condition on her freedom of opinion and
expression, since she could only avoid the consequences of the loyalty appraisal
system if she expressed such opinions as were compatible with the obligation of
loyalty which she had assumed. Her job as a civil servant was therefore conditional
on the opinions she held or expressed.

The Court, however, came to the opposite conclusion (by sixteen votes to one) that there had
been no interference with the exercise of the right protected under Art 10(1), and therefore
found it unnecessary to consider the complaint under Art 10(2).*®* What was being claimed,
in the Court’s view, was a right of access to the civil service, a right that was not protected
by the Convention. In a puzzling non sequitur, the Court held that the authorities had taken
account of her opinions and attitude merely in order to satisfy themselves as to whether she
possessed one of the necessary personal qualifications for the post in question, and that,
accordingly, there had been no interference with her freedom of expression.

A minority of six judges expressed some reservation about the potentially broad implications
of such a holding. They stated that the non-applicability of Art 10 in this case did not
preclude the possibility that Art 10 might apply “even to the Civil Service where all freedom
of expression was de jure or de facto non-existent under domestic law."”#°

Only Judge Spielman grappled with the difficult question of how to reconcile the State’s
interest in securing the loyalty of its civil servants with the applicant’s right to freedom of
expression. In his dissenting opinion, he applied the Court’s jurisprudence on Art 10. There
had been a prima facie interference with the applicant’s freedom of expression, the pressing
social need for which had to be demonstrated by the State under Art 10(2). In his view, this
exacting test had not been met in the circumstances since the measures taken were
disproportionate to the aim pursued.

It is respectfully submitted that Judge Spielman’s analysis was preferable. If civil servants are
to enjoy an effective protection of their rights under the Convention, it is essential that the
State should be required to demonstrate the necessity for any restrictions on those rights. It
is questionable whether the Court’s judgment in the Glasenapp case interpreted Art 10 so as
to make its safeguards “practical and effective” and in accordance with the general spirit of
the Convention as “an instrument designed to maintain and promote the ideals and values of
a democratic society.”® Instead of adopting a generous and purposive interpretation, the
Court’s approach was restrictive and formal. It failed to avoid what has been called®! “the
austerity of tabulated legalism.”>>

The Court’s judgment in the first Sunday Times case> was a landmark judgment. The House
of Lords - the supreme judicial authority of the United Kingdom - was there held, by a
majority of the Court, to have breached Art 10 by restraining The Sunday Times from
publishing articles about the history of the testing, manufacture and marketing of the drug
“thalidomide,” which had caused severe deformities in the children of women who had taken

128



the drug as a sedative during pregnancy. Civil proceedings were pending against the
manufacturers and distributors of the drug. The Court rejected the contention that it was
necessary to restrain publication so as to maintain the authority of the judiciary until the
proceedings had been determined. It emphasized the fact that the thalidomide disaster was a
matter of undisputed public concemn. The question of where responsibility lay was a matter
of public interest. The facts did not cease to be a matter of public interest, in the view of the
majority of the Court, merely because they formed the background to pending litigation.

The Court’s majority decision was wafer-thin: eleven votes to nine. Its subsequent restrictive
case law on Art 10 may be partly explained by the fact that, as it happened, many more of
the dissenting minority were to remain members of the Court after The Sunday Times case
than were those who formed the majority in that case.

The clear differences between the contrasting views are vividly illustrated by what happened
in another and more recent free speech case concerning the authority of the judiciary. In the
Barfod case,”® a Danish citizen wrote an article, which was published in a magazine,
expressing his opinion that two lay judges were disqualified under the Danish Constitution,
and questioning their ability and power to decide impartially in a case brought against their
employer.>> The case in question concerned the legality of a tax imposed by the Greenland
Local Government, of which the two lay judges were employees. They had sat in the case,
tqgether with_ a High Court judge, who subsequently required the Greenland Chief of Police
to investigate the matter. The applicant was charged and convicted of defamation of character,
and was fined 2,000 Danish crowns.

The Commission decided,® by fourteen votes to one, that, in matters of public interest
involving the functioning of the public administration, including the judiciary, the test of
necessity in Art 10(2) must be a particularly strict one:

It follows that even if the article in question could be interpreted as an attack on the
integrity or reputation of the two lay judges, the general interest in allowing a public
debate about the functioning of the judiciary weigh more heavily than the interest of
the two judges in being protected against criticism of the kind expressed in the
applicant’s article.

The Commission also observed that “in the eyes of the respondent Government, employees
of a party to a dispute ought not to sit as judges on that very dispute. This fundamental
element of fair justice is also anchored in Art 6 . . . and it does not lose any of its importance
in a system with lay judges.” The Commission therefore found, without apparent difficulty,
that there had been a breach of Art 10.

However, a Chamber of the Court was as decisive in finding to the contrary (by six votes to
one) that there had been no breach of Art 10. The Court held that the impugned statement
was "a defamatory accusation against the lay judges personally, which was likely to lower
them in public esteem and was put forward without any supporting evidence . . In view of
these considerations, the political context in which the tax case was fought cannot be regarded
as relevant for the question of proportionality.” It is respectfully submitted that the
Commission'’s opinion is greatly to be preferred to the Court’s decision in the Barthold case,
which retreats from the Court’ strong judgment of principle in The Sunday Times case. It is
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to be hoped that, in future cases, the Court will ensure, in practice as well as in theory, that
justice is not a “cloistered virtue.”’

The Court has been reluctant to decide whether and to what extent Art 10 protects
“commercial speech”; that is, advertising or other means of communicating commercial
information to consumers. In the Barthold case,*® both the Commission and the Court held
that an interview given by a veterinary surgeon to a Hamburg newspaper, in which he cailed
for a more comprehensive veterinary night service, was a type of expression fully protected
under Art 10, since it communicated information on a matter of general interest. Restrictions
imposed upon the applicant by his professional rules, which prohibited him from repeating
his remarks in the press, were thus held to violate his right to free speech. Although the
interview had an advertisement-like effect, the Commission and the Court took the view that
the case was not concerned with commercial advertising. They did not therefore consider it
necessary to consider the scope of protection afforded to advertising.

The important underlying issues of principle were described by Judge Pettiti in his concurring
opinion in the Barthold case:

Freedom of expression in its true dimension is the right to receive and to impart
information and ideas. Commercial speech is directly connected with that freedom.

The great issues of freedom of information, of a free market in broadcasting,
of the use of communication satellites cannot be resolved without taking
account of the phenomenon of advertising; for a total prohibition of advertising
would amount to a prohibition of broadcasting, by depriving the latter of its
financial backing. Regulation in this sphere is of course legitimate - an
uncontrolled broadcasting system is inconceivable - but in order to maintain
the free flow of information any restriction imposed should answer a “pressing
social need” and not mere expediency.

In the Markt Intern case,59 the Court decided that information of a commercial nature cannot
be excluded from the scope of Art 10(1), which “does not apply solely to certain types of
information or ideas or forms of expression.” However, the Commission reaffirmed® its
previous opinion that the test of necessity can be less strict when applied to commercial
advertising, while the thrust of the Court’s majority judgment shows an unwillingness to give
full Art 10 protection to commercial communications.®!

Markt Intern publishes weekly news sheets aimed at specialized commercial sectors, such as
chemists and beauty product retailers. It published an article describing the experience of a
chemist, dissatisfied with an order from a mail-order firm, who sought a refund. The article
also reported the firm's reply to Markt Intern's own inquiry about the matter. It sought
information from trade readers as to whether they had had similar experiences with the firm.
The statements in the article were true.

The German courts restrained Markt Intern from repeating these statements in the form in

which they had been published. They did so on the ground that they had done acts contrary
to honest practices in breach of the Unfair Competition Act.
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The Commission concluded, by twelve votes to one, that there had been a violation of Art
10. It noted that Markt Intern was not in any competitive relationship with the criticized firm,
that the statements were factually accurate, and that the German judicial decision was based
on reasoning which removed the protection of freedom of expression, irrespective of the
particular circumstances of the case, from any publication which the civil courts had found
to be acts of competition within the meaning of the Unfair Competition Act.

However, what seemed to the Commission to have been a clear breach of Art 10 caused the
Court to be deeply divided. The Court decided, by nine votes to nine, with the casting vote
of the President, that there had been no breach. The majority based their decision upon the
margin of appreciation, which they described® as -

essential in commercial matters and, in particular in an area as complex and
fluctuating as that of unfair competition. Otherwise, the European Court of Human
Rights would have to undertake a re-examination of the facts and all the circumstances
of each case. The Court must confine its review to the question whether the measures
taken on the national level are justifiable in principle and proportionate.

The majority also stated®® that “it is primarily for the national courts to decide which
statements are permissible and which are not.” They concluded® that -

It is obvious that opinions may differ as to whether the Federal Court’s reaction was
appropriate or whether the statements made in the specific case by Markt Intern
should be permitted or tolerated. However, the European Court of Human Rights
should not substitute its own evaluation for that of the national courts in the instant
case, where those courts, on reasonable grounds, had considered the restrictions to be
necessary.

The opinions given by the dissenting half of the Court criticized the decision for failing to
follow the Court’s established criteria. In their view, it is just as important to guarantee
freedom of expression in relation to the practices of a commercial undertaking as in relation
to the conduct of a head of government. The fact that a person defends a given interest does
not deprive him of the benefit of freedom of expression. In order to ensure the openness of
business activities, it must be possible to disseminate freely information and ideas concerning
the products and services proposed to consumers. They found the reasoning with regard to
the margin of appreciation a cause for serious concern, because it meant that the Court was

effectively eschewing European supervision as to the conformity of the contested measures
with Art 10.

The divided judicial opinions in the Mark: Intern case leave uncertainty about the extent to
which commercial speech is covered by Art 10. The application of the margin of appreciation
to the particular facts raises the question whether those members of the Court who found no
violation established really regard commercial speech as effectively protected by Art 10.

The Court's case-law is less well developed in this area than is the case-law of several
European national courts.®® It is respectfully submitted that% expression should not lose its
Art 10 protection because money is spent to communicate it, or because it is carried in a form
that is sold for profit, or because it does no more than propose a commercial transaction, or
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because it is critical of a competitor. The fact that the communicator has a purely economic
motive cannot disqualify him from protection; the fate of his business may well depend upon
his ability adequately to advertise his product. In addition, the consumer’s interest in the free
flow of commercial information may be at least as keen as his interest in political
controversy. Advertising that is honest, truthful and decent is a means of informing
consumers, so that they can make choices about goods and services. Society may well have
an interest in the free flow of such information since much of it may relate to matters of
public interest.

In addition to these factors, the extent to which Art 10 protects commercial speech is of great
practical importance to the creation of a common market for broadcasting. Without
advertising, broadcasting cannot be developed and expanded.

The Right To Receive Information and ldeas

Art 10(1) guarantees not only the right to impart but also the right to receive information and
ideas without interference by public authority. Unlike Art 19(2) of the International Covenant,
it does not expressly mention the right to seek information, nor does it expressly impose a
duty upon the State to provide information.

The Court has been very cautious in developing its case law on the subject of a right of
access to information, preferring to view this as an aspect of the right to respect for private
life and personal privacy, under Art 8(1).°” In Leander v Sweden, the Court held®® that the
right to receive information under Art 10 "basically prohibits a Government from restricting
a person from receiving information that others may wish or may be willing to impart to
him.” Accordingly, the applicant had no right of access to a government register containing
information on his personal position, nor did Art 10 impose an obligation on the Government
to img)an such information to him. The Court affirmed this restrictive approach in the Gaskin
case.

The Court was, however, careful to confine its ruling to the particular circumstances of each
case. In both cases, the information sought was personal to the applicant. In the Gaskin case,
the Court held’® that Art 8 imposes a positive obligation upon the State to ensure that the
interests of an individual seeking access to confidential records relating to his private and
family life is secured when a contributor to the records either is not available or improperly
refuses consent to access to the records. “Such a system is only in conformity with the
principle of proportionality if it provides that an independent authority finally decides whether
access has to be granted in cases where a contributor fails to answer or withholds consent.”
This comes close to deciding that Art 8 confers an enforceable duty upon the State to provide
effective access for an individual to personal information which is of vital concem to his
private life or family life.

What has still to be clarified is whether Art 10 confers a public right of access to official

information about matters of legitimate public interest and concern.”! It is to be hoped the
Court will answer this very important question affirmatively.
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The Licensing of Broadcasting

Article 10 applies not only to the content of information but also to the means of transmission
or reception, since “any interference with the means necessarily interferes with the right to
receive and impart information.””*> The third sentence of Art 10(1) states that Art 10 “shall
not prevent States from requiring the licensing of broadcasting, television or cinema
enterprises.” This provision empowers the State to regulate the number and type of
broadcasting services, and the identity of those who provide such services. In its early case
law, the Commission went further and decided’® that the third sentence of Art 10(1)
empowers the State to regulate the content of the material broadcast by those persons to
whom licences are granted. Such an interpretation would seriously weaken the right to free
speech in the context of broadcasting, because it would enable public authorities to censor the
public communication of information and ideas without having to demonstrate a pressing
social need under Art 10(2).

Any doubt about this important matter was removed by the Court in its judgment in the Radio
Groppera case,”* where it stated that the purpose of the third sentence is:

to make it clear that States are permitted to control by a licensing system the way in
which broadcasting is organised in their territories, particularly in its technical aspects.
It does not, however, provide that licensing measures shall not otherwise be subject
to the requirements of para 2, for that would lead to a result contrary to the object and
purpose of Art 10 taken as a whole.

In Radio Groppera, the Court again overruled the Commission’s finding of a violation of Art
10. The Swiss Government had prohibited the retransmission by cable of radio signals from
an unlicensed station in Italy, consisting mainly of popular music programmes. The Court
weighed the requirements of protecting the international communications order and the rights
of others against the rights of the applicants, concluding that the national authorities had not
overstepped their margin of appreciation. The Court noted that there had been no censorship
directed against the content or tendencies of the programmes concerned, but a measure taken
against a station which the Swiss authorities could reasonably hold to be in reality a Swiss
station operating from the other side of the border in order to circumvent the statutory
telecommunications system in force in Switzerland.

In its judgment in the Autronic AG case,”® the Court agreed with the Commission’s opinion
that there had been a breach of Art 10. The Swiss Government had prohibited the
retransmission of television signals from a Soviet satellite. The Swiss Government argued that
the Soviet satellite signal was telecommunications rather than broadcasting, and that they were
required to prohibit the retransmission of such signals because the Soviet Government's
permission had not been obtained. The Court refused to distinguish between signals
communicated to the general public in the “footprint” of a direct broadcasting satellite and
similar signals transmitted by a telecommunications satellite. The Court referred to its case
law on the margin of appreciation, going hand in hand with European supervision “whose
extent will vary according to the case.” It stated’® that -

Where, as in the instant case, there has been an interference with the exercise of the
rights and freedoms guaranteed in paragraph 1 of Article 10, the supervision must be
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strict, because of the importance of the rights in question; the importance of these
rights has been stressed by the Court many times. The necessity for restricting them
must be convincingly established.

It is not clear from this statement whether the Court was intending to hold that, in view of
the importance of the right to free speech, scrutiny of State interference will be more strict
than in other cases under the Convention, or whether the Court meant to confine this stricter
scrutiny to restrictions upon the licensing of broadcasting.”’

The Commission has left open78 the question whether the third sentence of Art 10(1) excludes
or permits a public television monopoly. It is submitted that the existence of such a monopoly
would be contrary to the object and purpose of Art 10 taken as a whole, as would the
imposition of unnecessary restrictions upon transmitting and receiving advertisements across
national frontiers.

Exceptions to the Right to Freedom of Expression

Apart from the exceptions in Arts 15, 16 and 17, noted earlier, the only exceptions to the
principles stated in Art 10(1) are those listed in Art 10(2). To justify an interference with
freedom of expression under Art 10(2), a respondent State has to establish that the
interference’® complained of satisfies the following three tests: (a) it is “prescribed by law”;
(b) it is in pursuance of one of the legitimate aims listed in Art 10(2); and (c) it is “necessary
in a democratic society,” having regard to the “duties and responsibilities.”

These criteria are interpreted by the Court in the context of the "duties and responsibilities”
which Art 10(2) declares are inherent in the exercise of the right to freedom of expression.
The scope of these duties and responsibilities depends upon the context.’® For example, a
senior official in the Ministry of Foreign Affairs cannot complain that there has been a breach
of Art 10 when he has been transferred to another department as the result of articles in the
press inspired by him concemning the alleged surveillance to which he is subjected by reason
of the nature of his job.}! The duties and responsibilities “incumbent on members of the
armed forces” are relevant to an assessment of whether their right to freedom of expression
has been infringed.®?

The Court has stated® that, in applying Art 10(2), it is faced not with a choice between
conflicting principles, one of which is freedom of expression, but with “a principle of freedom
of expression that is subject to a number of exceptions which must be narrowly interpreted.”

However, although the principle that exception clauses should be strictly interpreted is a
general principle of international human rights law (and of comparative public law), the Court
has not consistently adopted this approach in free speech cases. More frequently, it has tended
to give the public authorities the benefit of any doubt, balancing free speech against
competing rights and freedoms, and interpreting its doctrine of the margin of appreciation
loosely.?* Each of the three tests in Art 10(2) needs separate scrutiny.
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A. Prescribed by law

The requirement that an interference be “prescribed by law” is contained in several other
provisions of the Convention and its Protocols, sometimes expressed in different language.
In The Sunday Times case, the Court held®® that two of the requirements that flow from the
expression “prescribed by law"” are:

N “the law must be adequately accessible; the citizen must be given an indication that
is adequate in the circumstances of the legal rules applicable to a given case”; and

2) the relevant norm must be “formulated with sufficient precision to enable the citizen
to regulate his conduct: he must be able - if need be with appropriate advice - to
foresee, to a degree that is reasonable in the circumstances, the consequences which
a given action may entail.”

In practice it is rare for a State’s legislative or common law interferences with fundamental
rights and freedoms to fail to satisfy these requirements of the principle of legal certainty.
However, in the Open Door Counselling Ltd case, the Commission held®® that there had been
a breach of Art 10 because the applicants could not reasonably have foreseen that their
activities, in providing information to pregnant women in Ireland about abortion clinics in
Britain, were unlawful, and that their freedom of expression could lawfully be restricted under
domestic law. The Commission observed that a law which restricts freedom of expression “in
such a vital area requires particular precision to enable individuals to regulate their conduct
accordingly.”

B. The purposes for which a restriction may be imposed

If the respondent State establishes that the interference with freedom of expression is
"prescribed by law,” it then has to establish that the interference is in pursuance of one of the
legitimate purposes listed in Art 10(2). The interference must be “in the interests of national
security, territorial integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the rights of others, for preventing the
disclosure of information received in confidence, or for maintaining the authority and
impartiality of the judiciary.”

These phrases must be interpreted within the meaning of the Convention, and not simply as
a matter of domestic law.}” The issue under this test is whether the interference complained
of is genuinely aimed at one of the factors listed in Art 10(1). If so, the aim of the
interference under Art 10(2) is legitimate.®

The phrase “in the interests of national security, territorial integrity or public safety” includes
a threat of the desertion of soldiers, even in peacetime, in that it tends to weaken the role of
the army as an instrument to protect society from internal or external threats;’® or the
possibility that the public disclosure of confidential information about the security service by
its former members might damage its efficacy.®

The phrase “the prevention of disorder or crime” covers criminal penalties imposed upon an
elected public officer for having published an article imputing responsibility for acts of
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violence to the Government;’! or upon those who advertise or otherwise promoted “pirate”
radio stations.”? “Disorder” is a broad term. It covers not only “public order” but also “the
order which must prevail within the confines of a specific social group. This is so, for
example, when, as in the case of the armed forces, disorder in that group can have
repercussions on order in society as a whole.”*® Similarly, restrictions upon freedom of
expression may be imposed to avoid the risk of disturbances to public order after the end of
a war® The prevention of disorder also includes protecting the international
telecommunications order.”’

The "protection of health or morals” is a purpose which may be relied upon to impose
restrictions upon those who claim that an unlicensed product has pharmaceutical qualities.’®
The word “morals” covers obscene publications.”” There is a natural link between the
protection of morals and the protection of the rights of others.%®

The "protection of the reputation or rights of others” covers the imposition of civil or criminal
sanctions for defamation.®® The reference to “the rights of others” justifies the concept of the
offence of blasphemous libel as laid down in English law.!% It entitles the State to prohibit
the display of pamphlets alleging that it is a "lie” and a “swindle” that millions of Jews were
killed by Nazi Germany.!®! It empowers the State to take disciplinary measures against a
lawyer who has broken his professional duty not to use aggressive or insulting language.'®?
It entitles a school to prohibit a teacher from subjecting pupils to his personal moral or
religious views.!%® The protection of “the rights of others” applies to protect consumers.'%
It also applies to promoting pluralism in information by allowing the fair allocation of radio
frequencies.'%

Preventing “the disclosure of information received in confidence” includes forbidding a civil
servant to disclose official secrets imparted to him in confidence.!®® It also includes
preventing a newspaper from publishing confidential information about the working of the
security service.!’

Maintaining “the authority and impartiality of the judiciary” covers the English common law
forbidding contempt of court;'®® and preserving the confidentiality of a judicial

investigation.!%

C. Necessary in a democratic society

The State must establish not only that the interference with freedom of expression was
"prescribed by law” for one of the purposes listed in Art 10(2); it must also establish that the
interference was “necessary in a democratic society.” In applying this test, the Court has
developed the following principles, some of which have been noted already:

(1) The adjective “necessary” is synonymous neither with “indispensable” nor with the
looser test of “reasonable” or “desirable”. What the test of necessity connotes is a
requirement that the State establish a “pressing social need” for the interference.'!°

) The initial responsibility for securing the rights and freedoms enshrined in Art 10 lies
with the Contracting States. Accordingly, Art 10(2) gives those States a “margin of

appreciation.”!!!
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4)

&)

(6)

)

Nevertheless, States do not have an unlimited margin of appreciation. It is for the
Commission and the Court to assess whether an interference with freedom of
expression exceeds the limit. Hence, the domestic margin of appreciation goes hand
in hand with a European supervision.''?

European supervision is not limited to ascertaining whether the State has exercised its
discretion reasonably, carefully and in good faith. Such conduct is not necessarily in
compliance with the criteria of Art 10(2).!!? Supervision must be strict, because of the
importance of the rights in question; the necessity for restricting them must be
“convincingly established.”!!*

The test to be satisfied by the respondent State is whether the interference complained
of corresponded to a pressing social need, whether it was proportionate to the
legitimate aim pursued, and whether the reasons given by the national authorities to
justify it are relevant and sufficient under Art 10(2).''> To assess whether the
interference was based upon “sufficient” reasons, which rendered it “necessary in a
democratic society,” account must be taken of any public interest aspect of the case.!!¢

The scope of the margin of appreciation is not identical as regards each of the aims
listed in Art 10(2). With regard to an interference with free speech aimed at protecting
morals (a goal which is subjective and shifting), for example, State authorities are in
principle in a better position than the Commission and the Court to assess whether the
interference is necessary. With regard to an interference with free speech aimed at a
goal which is more objective in nature (such as maintaining the authority of the
judiciary) State authorities are not necessarily in a more informed position.!!’
Therefore, the test of "necessity” requires consideration of the nature of the aim
pursued.

In applying the test of necessity, it is also relevant to conisder (a) the breadth of the
restriction - the greater the breadth, the greater the scrutiny called for;'"® (b) the
practice of other Contracting States; where the sanctions or preventive measures are
of an unusual kind, their justification has to be considered with particular care;!''? (c)
the type of media through which the communication is expressed; (d) the type of
information, idea or opinion which would be communicated but for the restriction
imposed by the State - with political, philosophical or religious information, ideas and
opinions receiving the most protection, and with commercial speech receiving less
protection; and (e) whether informed opinion in the respondent State has suggested
that the impugned interference with free speech could be removed without serious

120
adverse consequences.

It is relatively easy to articulate the relevant legal principles for the interpretation and
application of Art 10. It is much harder to apply those principles faithfully and consistently
in controversial cases involving tensions between freedom of speech, State power, and
pressing social needs.

Despite the promises of the early case-law, the Court and, to a lesser extent, the Commission,
have weakened European supervision of interferences by public authorities with the right to
free expression. Excessive use of the elusive concept of the "margin of appreciation,”
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restrictive interpretations of the scope of Art 10, and expansive interpretations of the phrase
“duties and responsibilities,” have seriously eroded the protection given to freedom of
expression by the Convention.

This 1s particularly unfortunate because of the special importance of free speech to the
effective enjoyment of the other fundamental rights and freedoms guaranteed by the
Convention, and because, as the court has recognized,121 freedom of expression is an essential
foundation of a democratic society, a basic condition for its progress and for the development
of every human being. It is greatly to be hoped that the European Court and Commission of
Human Rights (and, where relevant, the European Court of Justice) will strengthen the
practical application of Art 10, and interpret the exceptions and the margin of appreciation
with a strong presumption in favour of freedom of speech.!*
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748-50 (1978). So, for example, broadcasters must allow a right of reply to those they
have criticized: Red Lion Broadcasting Co v FCC 395 US 367 (1969) (cf Miami
Herald Publishing Co v Tomillo 418 US 241 (1974) on the press). Broadcasters are
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of public service broadcasting, the prevention of undue influence by the owners of
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Article 10(2) refers to “formalities, conditions, restrictions or penalties.” It is submitted
that this phrase should be interpreted broadly to cover any interference by a public
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coverage of football matches by the private organizer of the matches is not an
interference: Nederlandse Omroepprogramma Stichting v The Netherlands, Application
no. 13920/88, admissibility decision of 11 July 1991.

Handyside, para 49.

X v Norway, 27 DR 228 (1981).

Engel v The Netherlands judgment of 8 June 1976, Series A no. 22, para 100.
The Sunday Times judgment, para 65.

For a recent example, pending before both European Courts, see n 86 below.
Ibid, para 49.

Open Door Counselling Ltd and Dublin Well Women Centre Ltd, Report of the
Commission of 7 March 1991, paras 45-53. The case is pending before the Court.
Unfortunately, the Commission did not go on to decide whether, even if the
restrictions were prescribed by law, they were necessary in a democratic society. As
a result, in the companion proceedings under Community law (Case C-159/90, The
Society for the Protection of Unborn Children Ireland Ltd v S Grogan, there was no
Commission decision on the merits to guide the European Court of Justice when
construing Community law and Irish law in the light of Art 10 of the Convention. The
Opinion of 11 June 1991 of Mr Advocate General Van Gerven [1991] 3 CMLR 84
9 regarded the Irish ban on the provision of information in Ireland to pregnant women
about medical abortion services, lawfully available in the United Kingdom, as being
“useful and indispensable and not disproportionate to the aim sought.” The aim was
intended to give effect to a value-judgment, enshrined in the Irish Constitution,
attaching high priority to the protection of unborn life. The Advocate General's
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competing rights to freedom of expression and to the protection of unborn life. He
dscribed it as a question of “balancing two fundamental rights, on the one hand the
right to life as . . . applicable to unborn life . . . and on the other hand the freedom
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10 of the Convention. However, it is difficult to understand how the principle of
proportionality could be regarded as satisfied in the circumstances. As the Court of
Human Rights held, in para 65 of its Judgment in The Sunday Times case, the
question was not one of balancing two rights, but of a right to freedom of expression,
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information about the nature of medical services lawfully provided in another State.
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forbidding the provision of information about the availability of medical services,
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