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Discrimination an d th e La w Befor e th e Enactmen t o f Anti-Discriminatio n (Huma n 
Rights) Law s 

(a) Th e Constitutiona l Positio n 

Canada's basic constitutional documen t -  the British North Americ a Act of 186 7 (now called 
the Constitutiona l Ac t 1867 ) -  makes n o referenc e t o the equalit y right s o f individuals. 1 I n 
addition, the premable t o that documen t declare s tha t th e ne w federa l unio n woul d hav e " a 
constitution simila r i n principl e o f tha t o f th e Unite d Kingdom" , whic h incorporate s th e 
doctrine o f Parliamentar y sovereignty . Unti l recently , th e mos t influentia l assertio n o f this 
doctrine wa s that o f A  V  Dicey: 

The principl e o f Parliamentar y sovereignt y means  neithe r mor e no r les s tha n this , 
namely, that Parliamen t .  . .  has, under the English constitution , the right t o make or 
unmake any la w whatever ; and , further , tha t n o person o r body i s recognized b y the 
law of England as having a right to override or set aside the legislation of Parliament. 2 

Although som e aspect s o f th e detail s o f thi s definitio n hav e bee n criticize d i n th e Unite d 
Kingdom3 and in the Commonwealth,4 the essential result was  that courts would not questio n 
laws enacted by Parliament on the grounds that they were unwise or discriminatory. The best 
illustration o f this  i s provide d i n tw o decision s o f th e Judicia l Committe e o f th e Priv y 
Council5 (JCPC ) concerning Canada . 

In 189 9 the JCPC was concerned wit h a  challenge6 to legislation enacte d b y the Legislatur e 
of Britis h Columbia , whic h forbad e "Chinamen' ' fro m workin g undergroun d i n mines . Th e 
JCPC held that "courts of law have no right whatever to inquire whether [the ] jurisdiction has 
been exercise d wisel y o r not" . Similarly , som e fou r year s later, 7 th e Committe e wa s face d 
with a  provision i n the British Columbi a Election s Ac t denying the franchise t o "Chinamen , 
Japanese an d Indians" . They declare d tha t "th e policy o r impolic y o f suc h an enactmen t a s 
that whic h exclude s a  particula r rac e fro m th e franchis e i s no t a  topi c upo n whic h thei r 
Lordships ar e entitled to consider". I t i s not surprisin g therefore , tha t i n 1914 8, the Suprem e 
Court o f Canad a uphel d th e validit y o f a n Ac t o f Saskatchewa n whic h prohibite d whit e 
women fro m residin g o r workin g i n "an y restaurant , laundr y o r othe r plac e o f busines s o r 
amusement owned , kep t o r manage d b y an y Chinaman" . Althoug h i n th e Bryden  case  the 
legislation wa s hel d invali d o n th e groun d tha t i t infringe d federa l jurisdictio n ove r 
"naturalization and aliens", it is quite clear from al l three cases that, as long as Parliament and 
the provincial legislatures did not exceed their legislative jurisdiction a s set out in the British 
North Americ a Act , discriminatory legislatio n coul d no t be challenged o n the ground tha t i t 
was unconstitutional. In Canada this constitutional position was not changed until the coming 
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into forc e o f s . 15 , the equalit y right s provisio n o f th e Constitutio n Ac t 1982 , on 1 7 April 
1985.9 

(b) Racia l Discriminatio n an d th e Civi l (Common ) La w 

As earl y a s th e seventeet h century , Englis h court s applie d a  dut y upo n innkeeper s an d 
common carrier s t o provid e servic e t o al l member s o f th e publi c withou t discrimination , 
unless ther e was  som e reasonabl e o r lawfu l excus e fo r th e refusal . However , thi s duty wa s 
narrowly construed . I t was  no t extende d t o lodgin g o r boardin g houses' 10, no r t o publi c 
taverns'11, nor t o places o f entertainment 12, no r to restaurants. 13 

In addition, even though th e common la w did recognize a  cause of action fo r discriminator y 
denial o f acces s t o inns , th e compensatio n ordere d wa s s o inadequat e tha t pursui t o f th e 
remedy wa s no t encouraged . Th e leadin g cas e i s Constantine  ν  Imperial  Hotels  Ltd. 14 

Constantine wa s a  Wes t India n crickete r wh o booke d a  reservation a t th e hote l fo r himsel f 
and hi s family . Upo n arrival , however , the y wer e denie d acces s i n a  contemptuou s an d 
insulting manner . Allegedly , th e managemen t tol d th e plaintif f tha t "the y woul d no t hav e 
niggers in the hotel because of the Americans staying here". Although the trial judge held that 
the plaintif f ha d suffere d "muc h unjustifiabl e humiliatio n an d distress" , h e fel t boun d b y 
previous decision s an d awarde d damage s o f £5 . 

The limitatio n o f th e commo n la w protectio n agains t discriminatio n i n Canad a ca n b e 
illustrated b y the decisio n o f the Suprem e Cour t o f Canada , i n 1939 , in the case of Christie 
ν York  Corporation.15 Christi e was  a black man wh o was denied servic e i n a  beer tavern on 
the groun d tha t the waiter had been instructe d "no t to serve coloure d people" . The appellan t 
sued fo r damages . Fou r o f th e fiv e judge s o f th e Suprem e Cour t hel d tha t th e responden t 
could refuse servic e o n the groun d tha t "th e genera l principl e o f the law of Quebec was that 
of complete freedom o f commerce", and that i t could no t be argued "tha t the rule adopted by 
the responden t i n th e conduc t o f it s establishmen t wa s contrar y t o goo d moral s o r publi c 
order".16 

Another are a o f activit y wit h respec t t o whic h Canadia n court s migh t hav e hel d tha t 
discrimination wa s contrary t o public policy , but di d not , wa s real propert y transactions. 17 

In thes e circumstances, 18 then , i t i s n o wonde r tha t legislatures , wit h n o ai d from  th e 
judiciary, ha d t o star t t o enac t anti-discriminatio n legislation , th e administratio n an d 
application o f whic h have largely bee n taken ou t o f the courts and give n to statutory huma n 
rights commissions . 

The Rise and Sprea d o f Human Right s Legislatio n 

In Canad a th e firs t hal f centur y afte r Confederatio n witnesse d a n increase i n the number of 
statutes whic h discriminate d agains t certai n people. 19 Mos t o f thes e wer e stil l wit h us unti l 
World War II. It is only since that time that all these laws have been repealed, probably partly 
as a  reaction t o the horror s o f racism exhibite d just befor e an d durin g Worl d Wa r II,  partly 
because o f th e comin g t o independenc e o f ten s o f Africa n an d Asia n forme r colonies , and 
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partly becaus e o f the lead o f the United Nations , both t o bring abou t de-colonizatio n an d to 
draft ne w standards condemnin g racia l discrimination . 

(a) Th e History 

The first anti-discrimination legislatio n started to be enacted during the 1930s20 but it was not 
until nea r the end of World Wa r II that modern human rights legislation starte d to spread. In 
1944 the Province o f Ontario enacte d th e Racial Discriminatio n Act 21 whic h prohibite d the 
publication o r displayin g o f signs , symbols , o r othe r representation s expressin g racia l o r 
religious discrimination . Th e Act was brief, an d limited t o one specific purpose , and it was 
not unti l 194 7 tha t th e firs t detaile d an d comprehensiv e statut e wa s enacted : Th e 
Saskatchewan Bil l of Right s Act. 22 

The Saskatchewa n Ac t did no t dea l onl y wit h anti-discriminatio n legislation , bu t wit h the 
fundamental freedom s a s well. Moreover , i t purported t o bind the Crown an d every servan t 
and agen t o f th e Crown . Enforcemen t o f thi s legislatio n wa s through pena l sanctions : the 
imposition o f fines,  perhap s injunctiv e proceedings , an d imprisonment . Ther e wa s n o 
supervision fo r any special agenc y charge d wit h administratio n an d enforcement o f the Act 
that wa s left t o the regular enforcemen t o f police and courts as would appl y wit h respec t t o 
any other provincial statut e that includes prohibitory provisions , such as the liquor or vehicles 
Acts. 

Experience soon showed, as it had in the United States , that this form of protection -  although 
better tha n none , an d havin g a  certai n usefulnes s b y wa y o f indicatin g a  government' s 
declaration o f publi c polic y -  wa s subjec t t o a  numbe r o f weaknesses . First , ther e wa s a 
reluctance o n th e par t o f th e victi m o f discriminatio n t o initiat e th e crimina l actio n i f 
complaint t o the police had failed t o result i n a prosecution an d it always appeared tha t the 
police did not act. Second, there were all the difficulties o f proving the offence t o the criminal 
standard o f proof, i e beyond a  reasonable doub t (an d it is extremely difficul t t o prove that a 
person has not been denied acces s fo r some reaso n othe r tha n a  discriminatory one) . Third, 
there was reluctance on the part of the judiciary to convict -  a reluctance probably based upon 
a feeling tha t some of the prohibitions impinged upon the traditional freedom o f contract and 
the right  to dispose o f one' s property a s one chose. Fourth , withou t extensiv e publicit y and 
education, mos t peopl e wer e unawar e tha t suc h legislatio n existe d fo r thei r protection . 
Members of minority groups , who were the frequent victims  of discrimination, tended to be 
somewhat sceptica l a s t o whethe r th e legislatio n wa s anythin g mor e tha n a  so p t o th e 
conscience o f the majority. Fifth , an d this was as important a  factor a s any, the sanction (in 
the for m o f a  fine  o r even i f i t wer e imprisonment ) di d not hel p th e person discriminate d 
against i n obtaining a  job, a home, or service i n a restaurant, hotel , or barbershop. 

To overcom e th e weaknesse s o f quasi-crimina l legislation , Fai r Accommodatio n an d Fai r 
Employment Practice s Act s were enacted. These new types of human rights provisions wer e 
copied fro m th e legislative schem e first  introduced o n this continent i n 194 5 in the State of 
New York.23 The New York legislation was an adaptation of the methods and procedures that 
had proved effectiv e i n labour relations. These Acts provided fo r assessments of complaints, 
for investigatio n an d conciliation , fo r th e settin g u p of commission s o r board s o f inquir y 
where conciliation prove d unsuccessfu l an d - but only as a las t resor t -  prosecution an d the 
application of sanctions. The first of this new legislation, the Fair Employment Practice s Act, 
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was passed i n Ontario i n 1951 24 and withi n the next decad e and a half mos t o f the provinces 
enacted simila r statutes . Th e firs t Fai r Accommodatio n Practice s Ac t wa s enacte d b y th e 
Province o f Ontari o i n 1954 25 an d agai n mos t o f th e othe r province s followe d withi n 
the decade. 26 

The Fai r Employmen t an d Accommodatio n Practice s Act s wer e a n improvemen t ove r th e 
quasi-criminal approach , bu t the y stil l continue d t o plac e th e whol e emphasi s i n promotin g 
antidiscrimination legislatio n o n the victims , wh o wer e obviousl y i n the leas t advantageou s 
position to help themselves, as if discrimination wer e solely their problem and responsibility . 
The result was that very few complaints were made and very little enforcement wa s achieved. 

The next majo r ste p was taken b y Ontario in 196 2 with the consolidation o f all human rights 
legislation int o the Ontari o Huma n Right s Code 27 to be administered b y the Ontario Human 
Rights Commission , whic h ha d bee n establishe d a  year earlier . B y 1975 , every provinc e i n 
Canada ha d establishe d a  Huma n Right s Commissio n t o administe r antidiscriminatio n 
legislation and , in 1977 , the Canadian Huma n Right s Act established a  federal commission. 28 

With minor variations, all the legislation i s similar except that Saskatchewan and Quebec have 
additional protections. 29 

(b) Th e Scop e 

All of the human right s acts in Canada prohibi t discriminatio n o n racial grounds , in the wide 
sense o f "racial " define d i n th e Unite d Nation s Conventio n o n Eliminatio n o f al l Form s of 
Racial Discrimination . Thus , both "race " and "colour " ar e referre d t o i n al l th e Acts . Othe r 
terms, relatin g t o one' s ancestr y o r racia l origin , include : "nationa l extraction" , "nationa l 
origin", "plac e of birth", "place of origin", "ancestry", "ethni c origin", and "nationality" , with 
the las t ter m use d i n Manitoba , Ontari o an d Saskatchewan . Al l prohibi t discriminatio n o n 
grounds o f "religion " o r "creed " o r both . 

In addition t o the racia l grounds , all jurisdictions hav e legislatio n prohibitin g discriminatio n 
on ground s o f "sex " and , al l but Albert a an d Nov a Scotia , on ground s o f "marita l status " or 
"family status" ; al l bu t Britis h Columbia , Alberta , Nov a Scoti a an d Newfoundland , prohibi t 
discrimination o n the groun d o f "age" , and fiv e -  Manitoba , Newfoundland , Princ e Edwar d 
Island, Quebe c an d Yuko n -  prohibi t discriminatio n o n th e basi s o f "politica l opinion" , 
"belief" or "convictions". Four jurisdictions - Manitoba, Ontario, Quebec and Yukon - prohibit 
discrimination based on "sexual orientation". In addition, the Quebec Act adds "language" and 
"social condition " a s prohibite d ground s o f discrimination , whil e fou r -  Manitoba, Ontario , 
Prince Edward Islan d an d Nova Scotia -  add "sourc e of income". The federal an d Northwes t 
Territories Act s include , as prohibited ground s o f discrimination , " a conviction fo r whic h a 
pardon ha s been granted" . Discriminatio n o n the ground s o f physica l o r menta l handicap or 
disability is now prohibited in all jurisdictions and, in addition, the federal an d Prince Edward 
Island Act s includ e "dependenc e o n alcoho l o r a  drug." 

The Acts address themselves to equality o f access to places, activities, and opportunities. All 
Acts prohibi t discriminatio n i n employment ; i n th e renta l o f dwellin g an d commercia l 
accommodation; i n accommodations , services , an d facilitie s customaril y availabl e t o th e 
public; an d i n th e publishin g and/o r displayin g o r discriminator y notices , signs , symbols , 
emblems o r othe r representations . I n addition , Ne w Brunswick , Nov a Scotia , Britis h 
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Columbia, Manitoba, and Saskatchewan prohibi t discrimination i n the selling of real property. 
The Quebe c Ac t appear s to be the mos t comprehensive : 

s. 12 . No one may, through discrimination , refus e t o make a  juridical ac t concernin g 
goods or service s ordinaril y offere d t o the public . 

s. 13 . No one may i n a  juridical ac t stipulat e a  clause involvin g discrimination . 

Equality Right s i n the Constitutio n Ac t o f 198 2 

(a) Th e Mai n Provisio n 

There are four right s i n the main equalit y right s provision : 

Equality Rights 

s. 15(1) . Every individua l i s equal befor e an d unde r th e law and ha s the righ t t o the 
equal protection and equal benefit o f the law without discrimination and, in particular, 
without discriminatio n base d o n rac e nationa l o r ethni c origin , colour , religion , sex , 
age o r menta l o r physica l disability . 

In the elaboration o f these equality right s in the Charter , one of the first question s that could 
be raised i s whethe r th e fou r clause s i n s . 15(1 ) wil l be give n a  wide r applicatio n tha n that 
given to suc h foreign provision s a s the America n Equa l Protectio n Clause . I t i s too soo n t o 
tell, excep t tha t thu s fa r th e court s hav e no t gon e int o an y detaile d discussio n a s t o an y 
possible differences betwee n the four clauses . Unquestionably, "equalit y unde r the law" and 
the right t o "equa l benefi t o f the law" were added t o the "equalit y befor e th e law" clause of 
s. 1(b ) of the Canadian Bil l o f Rights , and the "equa l protection " clause from th e America n 
XlVth Amendment , because of women' s reactions to the limited interpretation s give n by the 
Supreme Cour t o f Canad a (SCC ) t o th e "equalit y befor e th e law " claus e i n s . 1(b ) o f th e 
Canadian Bil l of Rights. 30 

(b) Additiona l Equalit y Right s Provision s 

(i) Affirmative  Action 

In Canada s . 15(2 ) of the Charte r provides, explicitly, that affirmative actio n i s not a 
violation o f s . 15(1) : 

(2) Subsectio n (1 ) does not preclud e any law , program o r activity tha t ha s as 
its object the amelioration of conditions of disadvantaged individuals or groups 
including thos e tha t ar e disadvantage d becaus e o f race , nationa l o r ethni c 
origin, colour , religion , sex , age o r mental o r physical disability . 

Thus, it should no t be necessary i n Canada to go through th e evolution tha t occurre d 
in the Unite d State s fro m th e Bakke  case 31 whic h hel d tha t racia l quota s i n medica l 
schools' admission s criteri a wer e invalid , throug h th e Weber  case 32 upholdin g 
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affirmative actio n unde r a  collectiv e agreement , t o Johnson 33 whic h uphel d a 
voluntarily-adopted affirmativ e actio n progra m givin g preferenc e t o hirin g an d 
promoting women . 

Although ther e ar e fe w case s o n poin t s o far , i t woul d see m tha t th e onu s i s on th e 
party seekin g t o invok e s . 15(2 ) to prove tha t i t applies. 34 

Equal Rights  of  Women  and Men 

As mentioned earlier 35 women' s lobbying groups had a great influence o n the draftin g 
of s. 1 5 of the Charter. Even after havin g achieved the inclusion of the "equality unde r 
the law " and "equa l benefit " clause s i n s . 15 , they sough t t o prevent an y possibilit y 
of th e judiciar y givin g gende r discriminatio n a  lesse r scrutin y tha n an y othe r 
prohibited groun d b y insistin g o n an overriding claus e proclaiming equalit y betwee n 
women and men . Thus, in Charter s . 28 they obtained wha t women' s lobbying group s 
in the Unite d State s di d not , ie , an "Equa l Right s Amendment" : 

s. 28 . Notwithstandin g anythin g i n thi s Charter , th e right s an d freedom s 
referred t o i n i t ar e guarantee d equall y t o male an d femal e persons . 

Multicultural Rights 

Section 2 7 o f the Charte r provides : 

s. 27 . Thi s Charte r shal l b e interprete d i n a  manne r consisten t wit h th e 
preservation an d enhancemen t o f th e multicultura l heritag e o f Canadians . 

Although s . 2 7 ca n b e taken t o b e a  reflection o f Ar t 2 7 o f th e ICCPR , i t i s clearly 
within Canada' s histor y o f grou p right s protection an d codifie s th e officia l polic y o f 
multiculturalism proclaime d b y th e federa l governmen t i n 1971. 36 Althoug h i t i s 
drafted a s an interpretatio n provision , thi s does not detrac t fro m it s importance.37 I n 
fact, the SCC has already given i t an important rol e in buttressing conclusions that the 
Charter envisages a pluralistic society , which tolerates a wide divergence of religious 
practices38 but which also justifies suc h restrictions on freedom o f expression as those 
which prohibi t "hat e literature". 39 

Group Rights 

From the beginning i n 1867 , Canada's Constitution ha s included protection fo r grou p 
rights, rather than individual human rights . Thus, s. 13 3 of the Constitution Act 1867 , 
provided protection s fo r th e Englis h an d Frenc h language s i n legislatures and courts , 
while s. 93 provides protection fo r separat e denominational schools . However, neither 
protection applied equally to all jurisdictions.40 The Charter protects and expands these 
group rights. 41 

Before leavin g thi s topi c i t shoul d b e pointe d out 42 tha t althoug h grou p right s hav e 
been discusse d her e a s par t o f equalit y rights , the y ar e not  o f th e sam e essenc e a s 
individual huma n right s o f equality . A  grou p right , suc h a s language , i s grante d t o 
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individuals as members of a specially protected group . A person asserts an individual's 
right to equality, on the other hand, despite being a member of a definable group . This 
is no t t o impl y tha t eithe r righ t i s more important , bu t merel y t o poin t ou t tha t the y 
are essentiall y different . 

(c) Wh o i s Bound? Stat e Actio n o r Privat e Action ? 

In the Canadia n Charte r ther e i s a specifi c provisio n dealin g wit h thi s issue , s . 32(1) : 

s. 32(1) . This Charte r applie s -

(a) t o the Parliamen t an d governmen t o f Canad a i n respec t o f al l matter s withi n 
the authorit y o f Parliamen t includin g al l matter s relatin g t o th e Yuko n 
Territory an d Northwes t Territories ; and 

(b) t o th e legislatio n an d governmen t o f eac h provinc e i n respec t o f al l matter s 
within th e authority o f the legislatur e o f eac h province . 

In 1986 , i n th e Dolphin  Delivery  case 43 th e SC C hel d tha t th e Charte r applie d t o 
"governmental action " and di d no t appl y t o private litigation . Fo r th e cour t McIntyr e J  held 
that th e Charte r applie s t o th e legislative , executive 44 an d administrativ e branche s o f 
government, to both legislation an d the common law , but "onl y in so far a s the common law 
is the basis of some governmental actio n which , i t i s alleged, infringes a  guaranteed righ t o r 
freedom".45 I t i s interesting that , unlike th e USS C decisio n i n Shelley  ν  Kramer 46 th e SC C 
held tha t th e Charte r di d no t appl y t o cour t orders . The y wer e not , McIntyr e J  asserted 47 

elements of governmenta l actio n even though, obviously, they were bound by the Charter, as 
by al l law . 

The mos t importan t discussio n o f thi s distinctio n an d o f th e distinctio n betwee n thos e 
institutions tha t ca n b e brough t withi n th e tes t o f "governmenta l action" , an d thos e whic h 
cannot, i s t o b e foun d i n fou r decision s o f th e SC C concernin g mandator y retirement , al l 
rendered o n 6  December 1990 . One was an appea l fro m Ontario , concerning universities, 48 

while thre e wer e fro m Britis h Columbia , concernin g a  university, 49 a  hospital 50 an d a 
community college. 51 Although the SCC unanimously agree d tha t mandatory retiremen t wa s 
contrary t o s . 15(1) , ther e wa s divisio n bot h a s t o whethe r th e institutions , al l o f who m 
received th e bulk o f thei r fund s fro m government , cam e withi n s . 32(1 ) o f the Charte r an d 
as to whether, even if there was a contravention o f the age discrimination provision of Charter 
s. 15(1) , i t wa s a  reasonabl y justifiabl e limi t unde r s . 1 . A  majorit y hel d tha t onl y th e 
community colleg e coul d b e considere d a s constitutin g a  governmen t entit y an d a  slightl y 
different majorit y hel d tha t th e retirement policie s wer e protected b y Charte r s . 1 . 

If 540 type-script pages can be summarized i n one brief paragraph, I  would say that La Forest 
J, fo r th e majority , mad e a  distinctio n betwee n th e communit y colleg e an d th e othe r thre e 
institutions, no t onl y becaus e i t wa s government-funde d an d create d b y statute , bu t als o 
because its governing board was less independent of government than those of the other three 
institutions. The last-mentioned characteristic , i e autonomy, a s well as the need no t to apply 
the Charte r t o al l activitie s i n th e country , seeme d t o b e th e mos t importan t facto r t o th e 
majority i n finding tha t universitie s and th e hospita l boar d wer e no t par t o f government . 
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(d) Who i s Protected ? 

(i) Canad a 

A. "Individuals " 

Although th e SC C ha s no t ye t ha d a n opportunit y t o pronounc e upo n thi s issue , the 
jurisprudence i n the court s below ha s been fairl y consisten t tha t s . 1 5 does not  apply 
to corporations. 52 Th e SC C has held 53 tha t on e doe s no t compar e a n individua l wit h 
the Crow n t o determine equalit y issues . 

B. Enumerated  and  Non-Enumerated  Grounds 

From th e beginning , lowe r court s di d no t restric t th e protecte d group s t o thos e 
enumerated i n s . 15(1). 54 However , i n 198 9 i n Andrews  ν  Law  Society  of  British 
Columbia,55 an d mor e particularl y i n Re  Workers'  Compensation  Act, 1983  (Nfld)56 

the SC C hel d tha t s . 1 5 applied onl y t o "enumerate d an d analogous " grounds . 

(e) Mus t Inten t B e Proved ? 

(i) Canad a 

In Canada, the Suprem e Court , in R  ν  Big Μ Drug Mart  Ltd, 57 cam e down early and 
explicitly i n favour o f lookin g a t bot h the inten t o r purpose o f th e law a s wel l as , if 
necessary, it s effects . Thi s approac h ha s bee n re-emphasize d an d applie d 
subsequently.58 

(f) Wha t i s the Onus ? 

Although there wa s some academic suggestio n earl y on 59 that the American 3-leve l scrutin y 
might b e considered , eve n i f adapted , i n Canada , ther e wa s als o argumen t tha t i t wa s 
inappropriate.60 I n an y case , th e court s belo w th e SC C wer e no t concerne d s o muc h wit h 
levels o f scrutin y o r wit h validit y o f legislativ e inten t a s wit h a n assessmen t throug h a 
three-step proces s b y whic h the party allegin g a  s . 1 5 infringement must: 61 

(1) identif y th e class allegedly sufferin g denia l of an equality right as well as the class to 
which i t shoul d b e compared ; 

(2) demonstrat e tha t th e two classes ar e similarl y situate d i n relation t o the purposes of 
the law; and 

(3) sho w tha t th e differenc e i n treatmen t i s discriminator y i n th e sens e o f a 
disadvantageous o r invidiou s purpose o r effect o f the impugne d la w or action . 

However, th e SC C rejecte d th e "similarl y situated " tes t i n th e Andrews  case 62 a s bein g 
inappropriate becaus e i t would permi t suc h unsupportable distinction s a s those arising fro m 
Nazi law s agains t Jew s o r Canadia n law s forbiddin g alcoho l consumptio n b y aborigina l 
people.63 The rejectio n o f the similarl y situate d tes t ha s recently bee n re-affirmed. 64 
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Nonetheless, th e third-ste p o f th e "similarl y situated " tes t ha s bee n retaine d b y th e SCC , 
although neve r acknowledge d a s bein g par t o f it . I n othe r words , bot h Andrews 65 an d th e 
Newfoundland Workers'  Compensation Act case 66 hav e emphasize d tha t a  distinction i s not 
enough -  there must also be "discrimination". However , unequal treatment arisin g solely fro m 
different provision s in federal legislatio n fo r residents in different provinces 67 or merely fro m 
the exercise of provincial powers by different provinces, 68 does not constitute "discrimination " 
for purpose s o f s . 15 . 

In th e earlie r referenc e t o th e McKinney  case 69 i t wa s pointe d ou t tha t an y limitation s o n 
equality right s in Canada are dealt with unde r s . 1  o f the Charter . The result wil l probably b e 
that, unlike the rather rigid 3-leve l scrutiny i n the United States , in Canada there wil l be more 
of a  continuum, whic h wil l b e determined o n a  case-by-case basis . 

The Aborigina l People s 

In Canada , Indian s hav e a  specia l statu s unde r federa l jurisdiction . Sectio n 91(24 ) o f th e 
Constitution Ac t 186 7 give s th e federa l Parliamen t exclusiv e jurisdictio n wit h respec t t o 
"Indians, and Lan d reserve d fo r th e Indians. " 

The Indian Act 70 i s mostly inapplicable to Indians who leave the reserves and, until recently , 
to India n wome n wh o married non-Indian s an d t o their issue . They wer e exclude d fro m th e 
Act's coverage upo n such marriage . This distinction fro m India n me n wh o intermarried (an d 
did no t los e thei r status) , was held no t t o constitute a n infringemen t o f th e "equalit y befor e 
the law " claus e i n s . 1(b ) o f th e Canadia n Bil l o f Rights. 71 Whe n th e Huma n Right s 
Committee unde r th e ICCP R foun d this  to be a  contravention o f Ar t 2 7 of th e Covenant, 72 

the Canadia n Parliamen t move d t o repea l th e discriminator y clause , an d s . 3 5 o f th e 
Constitution Act , 1982 , was amended t o extend aborigina l an d treaty rights "equall y to male 
and femal e persons" . Als o s . 3 5 o f th e Constitutio n Act , 1982 , extend s constitutiona l 
protection t o al l "aborigina l peoples " by definin g suc h people s t o include "th e Indian , Inui t 
and Meti s [bein g o f mixed India n an d non-India n descent ] people s o f Canada" . 

The new constitutiona l protection s ar e ver y limite d an d undetermined . Thus , although s . 2 5 
merely assures , a s i s explaine d i n th e margina l not e thereto , tha t "aborigina l right s an d 
freedoms [are ] no t affecte d b y th e Charter" , thes e right s an d freedom s ar e no t specified , 
beyond declarin g tha t the y includ e (1 ) an y recognize d b y th e Roya l Proclamatio n o f 176 3 
(Canada's first Imperial Constitution) ; and (2 ) any that may now exist or may be acquired b y 
way o f lan d claim s agreements . 

The symbolic significance o f the Royal Proclamation wa s described i n Colder ν A-G for BC 73 

as follows : 

Its force as a statute is analogous to the status of Magna Cart a which has always been 
considered t o be the law throughout th e Empire . 
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The actua l requirement s o f the Roya l Proclamatio n hav e bee n summarize d a s follows : 

The Proclamation reserve d certai n lands to the Indians and provided tha t India n lands 
could no t b e purchase d o r otherwis e alienate d excep t b y wa y o f surrende r t o th e 
Crown, an d the n onl y accordin g t o procedure s prescribe d i n th e Proclamatio n fo r 
obtaining agreemen t o f the Indians. 74 

However, it s significance t o the India n peopl e i s much greater : 

It has been suggeste d tha t i n addition th e Proclamation extends , by implication i f not 
expressly, t o a  considerably broade r rang e o f right s .  .  .  such . . . a s the recognitio n 
of aboriginal people s as nations, the implied necessit y o f mutual consent t o alteration 
of their relationship with the Crown, the protection of aboriginal rights, and an implied 
right t o sel f governmen t i n area s no t cede d t o the Crown. 75 

Whatever b e the exten t o f thes e rights , they ar e supplemente d wit h a  provision outsid e th e 
Charter, s . 35 , which b y itsel f constitute s Par t I I o f th e Constitutio n Ac t o f 1982 . Beside s 
defining "Th e aborigina l peoples  o f Canada" , this  provisio n recognize s an d affirm s "th e 
existing aborigina l an d treat y rights " o f thes e people s (su b s . (1)) . I t woul d b e beyon d th e 
scope o f this  revie w t o tr y t o outlin e wha t thes e aborigina l rights 76 o r treat y rights 77 are , 
except t o not e tha t the y no w hav e constitutiona l statu s an d therefor e shoul d overrid e an y 
inconsistent federa l o r provincia l laws . 

Section 37 of the Constitution Act of 198 2 required the holding of a constitutional conferenc e 
within on e yea r afte r th e comin g int o force o f th e Act , whic h conferenc e was  to includ e in 
its agend a matter s affectin g aborigina l people s an d require d th e Prim e Ministe r t o invit e 
representatives o f thos e peopl e to participate. Th e firs t suc h conferenc e wa s held i n Ottaw a 
on 1 5 and 1 6 March, 1983 . Predictably, i t did not complete the task of refining th e definitio n 
of these rights, although certain technical amendments to the aboriginal rights provisions were 
agreed upon . Sectio n 2 5 was amended t o substitut e a  new par a [b ] to make clea r tha t wha t 
is protected ar e "an y rights or freedoms tha t now exis t by way of land claims agreements or 
may b e s o acquired" , whil e s . 3 5 ha d a  simila r clarificatio n t o provide tha t "treat y rights " 
include "right s that now exist by way of land claims agreements or may be so acquired" and 
that the rights "ar e guaranteed equall y to male and female persons" . In addition, ss . 35.1 and 
37.1 wer e added.  Sectio n 35. 1 commits  the Governmen t o f Canad a to the "principle " that a 
conference o f first  minister s an d representatives o f the aboriginal people s of Canad a wil l be 
convened "before " an y amendment s ar e made t o s . 91(24 ) o f th e Constitutio n Ac t 1867 , or 
to ss . 2 5 an d 3 5 o f th e Constitutio n Ac t 1982 . Finally , s . 37. 1 require d tw o furthe r 
constitutional conferences concerning "constitutional matters that directly affect th e aboriginal 
peoples o f Canada " b y Apri l 198 5 an d Apri l 1990 . However , n o furthe r conference s hav e 
been hel d sinc e 1985 , that on e having ended i n utte r failure , an d s . 37. 1 was repealed . 
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