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Introduction 

There ar e lesson s t o b e learne d from  th e America n experimen t wit h insertin g democrati c 
values int o th e nation' s institutions . Eve n wit h imperfection s an d errors , huma n right s an d 
individual liberties have been advanced as a result of guarantees built int o the Bill of Rights. 
The thrus t o f thi s pape r i s t o asses s tha t par t o f th e America n experimen t tha t deal s wit h 
efforts t o en d racia l discriminatio n throug h th e us e o f guarantee s i n th e Bil l o f Rights . 
Without th e freedom  t o engag e i n protes t speech , t o assembl e an d associate , t o writ e an d 
publish freely,  neithe r slaver y no r its  legac y coul d b e effectivel y challenged . Afte r all , th e 
essence o f American slaver y an d it s legac y involve d th e curtailmen t o f legal , politica l an d 
social rights o f th e black minority . 

The United State s was  founded bac k in 177 6 upon principle s o f democrac y an d libert y -  of 
fundamental inalienabl e rights belonging t o all persons, secure against majoritarian rule . Yet 
at th e tim e o f it s founding , blacks , a s a  racia l minority , wer e afforde d n o suc h rights . 
Although the language of the Constitution and the Bill o f Rights seemed to exclude no one,1 

black Americans were seen as having no rights . The dominan t whit e culture, in fact , denie d 
the very humanity o f black Americans. 

From tha t darkes t o f beginnings , th e Constitution no w ha s bee n transforme d t o contai n th e 
present day guarantees of equal protection and fundamental fairnes s fo r all regardless of race. 
The transformatio n wa s tragicall y slow,  takin g th e bette r par t o f tw o centuries , an d wa s 
characterized b y starts , stops, and even relapses. I  would lik e to discuss tha t transformatio n 
today -  ho w th e Constitution , a  documen t tha t originall y tolerate d slaver y an d racia l 
oppression, was expanded to grant equal rights to persons originally left ou t of its protections. 

The transformatio n wa s du e t o peopl e wh o fough t an d sometime s die d fo r a n en d t o 
discrimination. But, as I should like to emphasize today, the success of their efforts depende d 
in part upon th e constitutiona l guarante e o f freedom  o f expression . I t has been throug h th e 
exercise o f th e freedoms  o f speech , assembly , an d petition tha t black Americans hav e been 
able to consistently challeng e the system of segregation and racial inequality tha t has stained 
the nation.2 Black Americans, earl y i n thei r struggl e fo r equality , realized tha t th e exercis e 
of thei r Firs t Amendmen t freedoms  throug h unfettere d politica l an d socia l discours e wa s 
essential in thei r struggle . 

I wil l begi n b y describin g th e developmen t o f th e Constitutio n an d federa l civi l right s 
guarantees i n the United States , and focus o n how freedom  o f expressio n has proved t o be 
an indispensable too l fo r th e promotion o f racia l equality . I  wil l the n discus s th e problems 
that arise in dealing with expression that promotes racism. Due to a recent resurgence of racist 
incidents i n the United States , concerned legislatur e an d public institution s hav e responde d 

41 



with a  variety o f regulation s designe d t o arres t racis t speec h o r relate d activities . Thes e 
measures have, interestingly, been met with opposition on the grounds that they trample over 
First Amendment rights. The apparent clash between the mandate for racial equality contained 
in th e Fourteent h Amendmen t an d freedo m o f expressio n a s enshrine d i n th e Firs t 
Amendment has caused some to wonder how freedom of expression and the right to be free 
from discriminatio n can be reconciled. 

A Brie f Histor y o f th e Developmen t o f th e Constitutio n an d Federa l Civi l Right s 
Protections 

At the outset, I would like to dwell a bit on the development of the Constitution and federal 
civil protections. The Constitution of the United States, adopted in 1787 , contained no listing 
of individual freedoms. Soo n after i t was adopted, i t became apparent tha t i t was a serious 
political mistake to omit reference to fundamental huma n rights. Thus, four years later, afte r 
a lively debate, Article V of the original Constitution was invoked for the purpose of adding 
the Bill of Rights. 

The Bill of Rights has been praised and celebrated. Despite its genius, it offered n o solace 
to black Americans, who were flatly excluded from its protections. As Justice Taney stated 
in a 185 7 Supreme Court case declaring that Congress had no authority to prohibit slavery 
in states or territorie s where i t did not already exist , blacks wer e "subordinate an d inferio r 
beings" who "had no rights which the White man was bound to respect."3 

Four years later the Civil War began. 

Within six months after th e end of the war, the Thirteenth Amendment became part of the 
Constitution. It abolished slavery and involuntary servitude, finally resolving the contradiction 
- slaver y i n th e lan d o f libert y -  tha t wa s lon g ignored . Soo n thereafter , th e Fourteent h 
Amendment, which guaranteed equal protection to all regardless of race,4 and the Fifteenth 
Amendment, which granted blacks the vote, were adopted. 

In addition to the incredibly important equality provisions of the Fourteenth Amendment, the 
amendment's Due Process Clause also was of far-reaching importance . Prior to the adoption 
of the Fourteenth Amendment, the Bill of Rights was held to place limitations only on the 
federal government . Given that the Bill of Rights did not impose behavioral restrictions on 
the states, they felt free to limit the rights and freedoms specified i n the Bill of Rights, such 
as freedom o f expression , i n an y manner the y sa w fit.  The ratification o f th e Fourteenth 
Amendment changed this. Under its Due Process Clause, the first ten amendments, in time, 
were held to bind the states as well. Thus, through the Due Process Clause of the Fourteenth 
Amendment, freedom of expression and all other rights and freedoms granted in the first ten 
amendments were held to apply to the states. The incorporation of the Bill of Rights into the 
law of the states through the Due Process Clause is one of the most profound and far reaching 
developments of American constitutional law.5 Following the Civil War, the southern states 
wasted no tim e i n enactin g "blac k codes " t o maintain th e subjugatio n o f th e newly free 
blacks. Du e t o th e lega l segregatio n i n th e South , an d th e absenc e o f law s prohibitin g 
segregation in the North, discrimination and economic subjugation prevailed. The promises 
of the Civil War amendments remained empty for nearly a  century.6 
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As Justice Thurgood Marshal l noted on the 198 7 bicentennial celebratio n of the adoption of 
the Constitution, i t wa s only throug h suffering , struggle , an d sacrifice tha t thes e awesome 
defects i n th e origina l documen t wer e overcome . H e state d tha t "[t]h e governmen t [th e 
framers] devise d was defective from the start, requiring several amendments, a civil war and 
momentous socia l transformation t o attain the system o f constitutiona l government , an d its 
respect for th e individual freedoms an d human rights, we hold as fundamental today." 7 

The social transformation tha t occurred in the 20th century starte d long before th e famou s 
civil rights "movement" o f the 1960s , with it s Montgomery bu s boycott, th e sit-ins, or the 
1963 March in Washington with Dr Martin Luther King's moving "I Have a Dream" speech. 
The National Association for the Advancement of Colored Persons (NAACP) , as well as the 
American Civi l Liberties Union (ACLU) , of th e twentie s sough t t o attain equality, wit h a 
new, and very effective , strateg y -  th e use o f litigation a s a  tool fo r socia l change . They 
systematically and carefully constructed legal cases to maximize their potential for meaningful 
legal victories. 

This strategy proved brilliant. Perhaps the culmination of this effort wa s the case of Brown 
ν Board of Education, i n which the Supreme Court unanimously ruled that segregated schools 
were inherentl y unequal , an d therefor e a  violatio n o f th e Fourteent h Amendment . Th e 
"separate but equal " doctrine tha t ha d been use d t o justify state-enforce d segregatio n was 
never t o gai n validit y again . Th e Brown  cas e unleashe d th e powe r o f th e Fourteent h 
Amendment t o break down the legal caste system in the South. 

Immediately afte r th e Brown decision, ther e was much resistance t o school desegregation , 
some of it violent and much of it encouraged by public officials.8 But in addition to resistance 
by white segregationists, the Brown decision instilled hope in black people. Demonstrations, 
demanding an end to all forms of segregation, became louder and more insistent; the calls for 
equal treatment under law reached a crescendo all across the states of the old confederacy and 
beyond. Th e direc t actio n demonstration s dramaticall y confronte d segregatio n a t it s ver y 
source, in the streets, on buses, in restaurants, the neighbourhoods, campuses, in city halls, 
court houses and state houses.9 These actions reached a moving climax, when 250,000 people 
- o f al l races -  assembled i n 196 3 in the nation's capita l to demand legislation designed to 
achieve racial justice. 

New legislatio n wa s enacted , includin g th e Civi l Right s Ac t o f 1964, 10 the 196 5 Voting 
Rights Act,11 and the 1968 Omnibus Civil Rights Act with its Fair Housing provisions.12 The 
very sobering report of a presidential commission in 1968, which described "two increasingly 
separate Americas" als o spurred responsiveness t o change. 13 Change did occur . Remedies 
began to take root. New opportunities opened up. However, negative reactions also began to 
set in. They were fueled by distortions, buzzwords, and effective use of the media by majority 
groups to shift the attention away from the historic constitutional transgressions visited upon 
blacks datin g back t o the colonial times . The new issue s were whether childre n should be 
bused t o schools , whethe r affirmativ e actio n stigmatize s blacks , whethe r th e remedie s 
benefitted black persons with no direct injury, and whether these remedies resulted in "reverse 
discrimination" against whites. Ultimately, these race-conscious remedies came under massive 
political and legal attack by a combination of forces. 14 

Those forces cam e together wit h such energy a s t o prove to be an overpowering politica l 
factor. I n 1989 , the seamless web of civil rights remedies tha t was spun in the post-Brown 
period began unraveling. The Supreme Court, which had repeatedly approved of affirmativ e 
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action i n principl e a s a  remed y fo r discrimination , bega n t o crippl e th e civi l right s 
enforcement machinery. 15 In addition to these judicial decisions, other factors contributed to 
the dilution of civil rights progress. Primary among these other factors was that minorities lost 
the art of shaping public debates. They forfeited t o their adversaries the formulation of issues. 
Furthermore, they permitted them to seize and dominate the instruments of public persuasion 
once used so effectively b y civil rights advocates, notably, the platform, radio, television, and 
editorial pages. Into that vacuum stepped adversaries full y prepare d t o recast issues so that 
victims of historic discrimination appeared to be modern day villains. 

Life has now been restored to the civil rights enforcement mechanisms through the enactment 
of the 199 1 Civil Right s Act . The Civi l Rights Ac t o f 199 1 has a  rejuvenating effec t o n 
enforcement of federal discrimination laws, including the fair employment provisions of Title 
VII of the Civil Rights Act of 1964. The new Act encourages victims of discrimination to file 
lawsuits b y heightenin g th e potentia l fo r succes s an d b y permittin g increase d monetar y 
awards.16 

What this says is that rights enshrined in the First Amendment have played a very significant 
role in advancing the civil rights movement. America has witnessed a  revolution i n which 
blacks, as well as women and other minorities, have won the right to equality under the law. 

The Significance o f the First Amendment in the Struggle for Civil Rights 

I now move on to examine, in an historical context, the ways in which the First Amendment 
aided in bringing about change. The demands for racial equality, as mentioned above, began 
at the time when the first slaves arrived at Jamestown, Virginia in 1619. Those demands, first 
by the slaves, then by the abolitionists, and later by the descendants of the slaves themselves, 
were largely communicated through the spoken or written word.17 The First Amendment, with 
its protection of freedom of speech, petition, assembly, association, and the press, played an 
important role in the struggle for minority rights. Although these guarantees were sometimes 
denied to persons challenging slavery and discrimination, they nevertheless remained essential 
to the campaign to rid this nation of this evil of slavery and its vestiges. 

The campaign to vindicate rights guaranteed under the Thirteenth, Fourteenth, and Fifteenth 
Amendments relied intensely o n the First Amendment . Brown  spurred recognition tha t an 
essential part of the civil rights strategy was to seek the most effective use of the Fourteenth 
Amendment. Minoritie s als o recognized tha t remedia l legislatio n might , accordin g t o the 
circumstances, be required t o enforce th e guarantees o f th e Fourteenth Amendment. 18 T o 
compel actio n t o provide remedia l legislation , a  direc t actio n campaig n o f non-violence , 
including boycotts, marches , civi l disobedience , an d group organization , prove d t o be the 
indispensable strategy for the post-Brown period. That necessarily required resort to the First 
Amendment guarantees of assembly, speech and petition. 

Relying on the exercise of the freedoms o f speech, assembly, and petition, black Americans 
in the early 1960 s challenged the system of segregation and racial inequality that stained the 
nation. However, just a s blacks realized tha t the exercise o f First Amendment rights were 
essential to effect change, public officials and private groups knew that the most effective way 
to thwart chang e wa s to frustrat e black s a s the y attempte d t o exercise these rights. Thus, 
boycotts, marches, and other forms of nonviolent protest were throttled by injunctions, other 
legal obstacles, and violence. Clashes over the rights of blacks to express their opposition to 
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racial discrimination through a variety o f nonviolent means soon developed int o litigation -
in which the legal system once again became a formidable barrie r t o advancement. 

There are several cases dating from the post-Brown er a tha t dramatically demonstrat e how 
vigorous protectio n o f fre e expressio n serve d a s a  necessar y catalys t t o th e socia l 
transformation i n whic h black s gaine d recognitio n o f thei r rights . The cas e o f ΝAACΡ  ν 
Button serves as a good example.19 

In tha t case , stat e an d loca l law s bannin g th e "imprope r solicitatio n o f an y lega l o r 
professional business ' wer e used t o tr y t o sto p th e NAAC P from instituting lawsuit s tha t 
challenged racia l discrimination . Justic e Brenna n delivere d th e landmar k opinio n o f th e 
Supreme Court, which held that the activities of the civil rights organization and its legal staff 
were forms of expression and association protected by the First and Fourteenth Amendments. 
These activitie s coul d no t b e regulated b y a  stat e unde r th e guis e o f regulating th e lega l 
profession. The NAACP, said the Supreme Court, could assert its own right and that of its 
members an d lawyer s t o associat e fo r th e purpos e o f assistin g person s wh o sough t lega l 
redress for th e infringement o f their constitutionally protected rights. The First Amendment 
thus protects more than theoretical discussion: it protects the right to assemble and associate 
for th e purpos e o f advocatin g fo r change . Th e Button  decisio n thu s illustrate s th e 
interrelationship between the First and Fourteenth Amendments. 

Here is another. The First Amendment als o played an essential role i n frustrating the State 
of Alabama in its repeated attempts to oust the NAACP from the state. In NAACP ν Alabama 
ex rel Patterson, th e state of Alabama alleged that the NAACP's activities in Alabama were 
causing irreparabl e injur y t o citizens. 20 Th e stat e ordere d th e NAAC P t o produc e it s 
membership list . When the organization refused t o comply, the state adjudged th e NAACP 
in contempt and imposed a  fine o f $100,000 . The Supreme Cour t overturned th e latter and 
ruled that the United States Constitution permitted members of the NAACP to be protected 
from havin g their affiliation wit h the organization disclosed. The opinion states that: 

Immunity fro m stat e scrutiny o f membership list s whic h the Association claim s on 
behalf o f its members i s here so related t o the right o f it s members t o pursue their 
lawful private interests privately and to associate freely wit h others in so doing as to 
come withi n th e protection o f th e Fourteenth Amendment . An d w e conclud e tha t 
Alabama has fallen short of showing a controlling justification fo r the deterrent effec t 
on the free enjoymen t o f the right to associate which disclosure of membership lists 
is likely to have. Accordingly, the judgment of civil contempt and the $ 100,000 fine 
which resulted from [the NAACP's] refusal t o comply wit h the production order in 
this respect must fall. 21 

That decision didn't stop the State of Alabama from tryin g to stop the NAACP. In fact, the 
right of the NAACP to operate in Alabama reached th e Supreme Court fou r times . In the 
fourth case, Alabama had complained that the civil rights organization had continued to carry 
out it s activitie s i n "violation o f th e Constitutio n an d law s o f th e state relating t o foreig n 
corporations" and tha t it s activitie s violated "othe r law s o f th e state o f Alabam a .  .  .  and 
[were] detrimental to the state. . .."22 A decree was entered enjoining the NAACP from doing 
"any further business of any description or kind" in Alabama and from attempting to qualify 
to do business there. 
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Among the acts charged against the association that were causing "irreparable" injury t o the 
property and civil rights of citizens of Alabama wer e the following: 

1 tha t i t had [paid three black women] to encourage them to enroll as students in the 
University o f Alabam a i n orde r t o tes t th e legalit y o f it s polic y agains t admittin g 
Negroes; 

2 tha t i t ha d furnishe d lega l counse l t o represen t [on e o f th e thre e women ] i n 
proceedings to obtain admission to the University; 

3 tha t i t had "engaged i n organizing , supportin g an d financing a n illega l boycott" t o 
compel a bus line in Montgomery, Alabama not to segregate passengers by race; 

4 tha t it had "falsely charged" officials o f the State and University of Alabama with acts 
in violation of state and federal law; 

5 tha t it had "falsely charged" the Attorney General of Alabama and the Alabama courts 
with "arbitrary, vindictive, and collusive" acts intended to prevent i t from contesting 
its ouster from the State "before an impartial judical forum," and had "falsely charged" 
the Circui t Cour t an d Suprem e Cour t o f th e Stat e wit h deliberatel y denyin g i t a 
hearing on the merits of its ouster; 

6 tha t i t ha d "falsel y charged " th e Stat e an d it s Attorney-Genera l wit h filing  fals e 
contempt proceedings against it , knowing the charges to be false; 

7 tha t it had "willfully violated" the order restraining it from carrying on activities in the 
state; 

8 tha t i t attempte d t o "pressure " th e Mayo r o f Philadelphia , th e Governo r o f 
Pennsylvania, an d th e Pen n Stat e footbal l tea m int o " A boycot t o f th e Alabam a 
football team" when the two teams were to play each other in the Liberty Bowl; 

9 tha t it had "encouraged, aided, and abetted the unlawful breac h of the peace in many 
cities in Alabama for the purpose of gaining national notoriety and attention to enable 
it t o rais e fund s unde r a  fals e clai m tha t i t i s fo r th e protectio n o f allege d 
constitutional rights;" 

10 tha t i t had "encouraged , aided , an d abetted a  course of conduc t withi n the state of 
Alabama, seekin g t o den y t o th e citizen s o f Alabam a th e constitutiona l righ t t o 
voluntarily segregate; " and 

11 tha t i t had carrie d o n it s activitie s i n Alabama withou t complyin g wit h state law s 
requiring foreig n corporation s t o registe r an d perfor m othe r act s i n orde r t o d o 
business within the State.23 

The Supreme Court unanimously rejected Alabama's effort to stop the NAACP from operating 
within the state. As noted above, Alabama had claimed, in part, that the NAACP was engaged 
in organizing , supporting , an d financin g a n illega l boycot t o f Montgomery' s bu s system . 
Justice John Marshall Harlan, who authored the Court's opinion, described as "doubtful" the 
"assumption tha t an organized refusa l t o ride on Montgomery' s buse s i n protest agains t a 
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policy o f racia l segregation , withou t more , i n som e circumstance s violate s a  vali d stat e 
law."24 The veneer that Alabama had applied to the case was stripped away by Justice Harlan 
in the following language : "This case, in truth, involves not the privilege of a corporation to 
do business i n a State , but rather th e freedom of individual s t o associate fo r th e collective 
advocacy o f ideas . Freedom s suc h a s [this ] ar e protecte d no t onl y agains t heav y hande d 
frontal attack , but also from bein g stifled by more subtle governmental interference." 25 

Justice Harlan had earlie r outlined his view on the importance of freedom of association in 
guaranteeing th e right o f people t o make thei r voices heard o n public issues. In NAACP ν 
Alabama ex rel Patterson, h e wrote: "Effective advocac y of both public and private points 
of view, particularly controversial ones, is undeniably enhance d by group association, as the 
court ha s mor e tha n onc e recognize d b y remarkin g upo n th e clos e nexu s betwee n th e 
freedoms o f speech and assembly."26 

The intersection of basic civil rights and the methods of protest was depicted in another major 
case. In 1966 , black citizens residing in and near Port Gibson, Mississippi, presented white 
officials wit h a list of nineteen specific demands . They included a call for th e desegregation 
of al l public schools an d facilities , th e hiring o f black policemen, public improvement s in 
black residential areas , selection of blacks fo r jury duty , integration o f bus stations so that 
blacks could use all facilities, and an end to verbal abuse by law enforcement officers . Also 
included were demands tha t Negroes be addressed wit h the courtesy title s of Mr , Miss , or 
Mrs, rather than by terms such as "boy", "girl", "shine", or other discourteous and demeaning 
names. The petitioners stated that they hoped t o solve th e problems in the community "by 
mutual co-operation and efforts a t tolerant understanding," rather than by resort to peaceful 
demonstrations and boycotts. However, they added that picketing and demonstrations would 
be inevitable "unless there can be real progress towards giving all citizens their equal rights." 

A boycott of white merchants ensued when a satisfactory response was not forthcoming. Its 
acknowledged purpose was to secure compliance by civic and business leaders with the list 
of demand s fo r equalit y an d racia l justice. I t wa s supporte d by speeche s an d non-violen t 
picketing. Participants repeatedly encourage d others to join in the cause. 

A number of public officials t o whom the petition was presented also owned the businesses 
that were the objects of the boycott. These merchants sued the NAACP and 146 black citizens 
alleged to have become culpable by virtue of attending meetings of the NAACP at a local 
church. The action was filed i n a state court, and plaintiffs sough t to recover losses caused 
by the boycott and to enjoin future boycotts. The state court rendered a judgment against the 
NAACP and the individuals fo r al l business losse s tha t wer e sustained ove r a  seven-yea r 
period. The court furthe r enjoine d th e NAACP and others from engaging in future boycot t 
activity. 

The case ultimately reached the United States Supreme Court,27 on petition by the NAACP 
and others - thus confronting the Court with the question of whether the non-violent elements 
of th e boycot t wer e protecte d b y th e Firs t Amendment . Th e Suprem e Cour t mad e th e 
following points in its opinion reversing the lower court's judgment: 

[T]he non-violent elements of petitioners' activities are entitled to the protection of the 
First Amendment . [Throug h exercis e o f thei r Firs t Amendmen t righ t o f speech , 
assembly, association, and petition, rather than through riot or revolution, petitioners 
sought to bring about political, social and economic change.] 
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While States have broad power to regulate economic activities, there is no comparable 
right t o prohibit peacefu l politica l activit y suc h as that found i n the boycott i n this 
case. 

[Petitioners ar e no t liabl e i n damage s fo r th e consequence s o f thei r non-violen t 
protected activity. ] Whil e th e Stat e legitimatel y ma y impos e damage s fo r th e 
consequences of violent conduct, it may not award compensation for the consequences 
of non-violent , protecte d activity ; onl y thos e losse s proximatel y cause d b y th e 
unlawful conduc t may be recovered. 

[Similarly, the First Amendment restricts the ability of the State to impose liability on 
an individual solely because of his associations with another.] Civil liability may not 
be imposed merely because an individual belongs to a group, some members of which 
committed acts of violence. For liability to be imposed by reason of association alone, 
it is necessary to establish that the group itself possessed unlawful goal s and that the 
individual held a specific intent to further thos e illegal aims.28 

These case s demonstrat e th e importanc e o f a  vigorou s protectio n o f th e freedo m o f 
expression, including the rights t o speak, assemble, associate , and petition the government 
freely, i n the struggle for civi l rights in America. I t is true, without a doubt, that blacks and 
other minorities, have been beneficiaries o f the guarantees of the First Amendment, and that 
much of the progress i n the struggle fo r civi l rights would have been impaire d absen t the 
guarantees of the First Amendment. 

Speech an d Expressiv e Conduc t tha t Promote s Racism : Th e Tensio n Betwee n Firs t 
Amendment Jurisprudence and the Pursuit of Equality 

America ha s n o doub t witnesse d grea t progress i n it s effort s t o attai n th e constitutiona l 
guarantees o f equality under th e law. Yet to thi s day , racia l discriminatio n stil l limit s the 
opportunities an d hopes o f many black Americans. Man y neighbourhoods remai n racially 
divided, thoug h not by any law. Unemployment rate s remain disproportionately highe r fo r 
blacks, and the delivery of medical care is so racially stratified that , in 1991 , it was called a 
racist system by the Journal of the American Medical Association. Moreover, in the last few 
years, incidents of racism have been increasing. Implicated also in this phase of America's 
bout with racial discrimination are the values ensconced in the Bill of Rights. Other nations 
with diverse racial, religious and ethnic elements wil l also have to come to terms with the 
tensions resulting from clashes between competing guarantees and human rights values. 

The United States Congress has reflected it s concern about racist crimes by enacting a Hate 
Crimes Statistic s Act. 29 I t ha s not , however , enacte d an y law s generall y addressin g hat e 
speech or crime.30 To stem the increasing tide of incidents of racially-motivated harassment 
and violence, local and state legislatures, as well as policy-makers of universities and other 
public institutions, have turned to regulation. The majority o f states in the United States have 
enacted a variety of anti-hate, anti-discrimination regulations referred t o as "hate speech" or 
"hate cries" acts. These regulations generally fal l into several categories: 1 ) bans on speech 
or expression with a racist content, 2) penalty enhancements for crimes motivated by bigotry 
or prejudice , o r 3 ) prohibition s o f certai n form s o f harassment , suc h a s rule s agains t 
cross-burning or against wearing masks.31 These regulations are aimed at protecting the right 
of black Americans to be free from discrimination . 
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The wisdo m a s wel l a s th e legalit y o f thes e regulation s ha s bee n th e subjec t o f intens e 
debate.32 Man y o f thes e anti-hate , anti-harassmen t regulation s hav e bee n challenge d a s 
violating th e First Amendment' s protection o f the freedom  t o advocate ideas , no matter how 
offensive. Th e righ t t o freedom o f expressio n i s considered a  preeminent righ t i n America . 
Yet, althoug h th e righ t t o free  speec h i s a  "preferre d right, " i t ha s neve r bee n a n absolut e 
right. Som e form s o f speech, 33 includin g defamation , obscenity , "fightin g words " (word s 
which by thei r very utterance incite an immediate breach of the peace), and the advocacy of 
imminent lawles s actio n fal l completel y outsid e th e protectio n o f th e Firs t Amendment. 34 

Even protecte d speec h ca n b e restricte d b y content-neutra l regulation s tha t ar e narrowl y 
tailored t o serve a  compelling governmenta l interest . Perhap s th e major premis e behind th e 
First Amendment i s the concept that the government may not proscribe speech or expressive 
conduct becaus e o f disapprova l o f th e idea s expressed . Designe d t o guarante e tha t publi c 
debate i s uninhibite d an d open , th e Firs t Amendmen t protect s speec h w e hat e a s much a s 
speech which we hold dear. Thus, despite the fact that racist expression may cause anger, hurt 
feelings, o r resentment , i t i s generall y protecte d unde r th e Firs t Amendmen t unles s i t fall s 
within the category o f fightin g word s o r advocate s imminent  lawles s action . 

Equality an d th e right  t o b e free  fro m discriminatio n ar e als o highly  value d principle s i n 
American jurisprudence. Constitutiona l provisions , a s wel l a s numerou s federal , state , an d 
local statutes , are designed to protect th e rights of racial and other minorities t o be free from 
discrimination in education, housing, employment, and many other areas. Racist incidents and 
other forms o f bigotry implicate and may jeopardize th e right to equality.35 Thus, the tension 
between libert y an d equalit y seem s unavoidabl e i n th e contex t o f speec h o r expressiv e 
conduct tha t promote s racism . Th e dilemm a ha s le d som e t o questio n whethe r th e 
constitutional guarante e o f freedom  o f expressio n foun d i n th e Firs t Amendmen t an d th e 
constitutional guarantee of equality foun d in the Fourteenth (an d Thirteenth) Amendment ar e 
allies o r antagonists. 36 Yet , wher e racial , ethnic , and religious diversit y exists , mechanism s 
for reconciling th e intersection of various interest s must be found an d protected. 37 

The clash between the First Amendmen t an d anti-discriminatio n regulation s has surface d i n 
a number o f cases . A recent example is the anti-harassment statut e enacted by the city of St . 
Paul i n th e stat e o f Minnesota . Th e ordinanc e mad e i t a  misdemeanor t o plac e o n privat e 
property a  burning cros s or other symbol which on e know s or has reason to know "arouse s 
anger, alarm , o r resentment i n other s on the basis o f race , color , creed , religion o r gender. " 
In 1991 , a seventeen year ol d whit e youth burned a  cros s i n a  black family's yard , an d was 
charged with violating th e ordinance . 

The state Supreme Cour t upheld the misdemeanor charge s against the white youth, rejecting 
his claims tha t the ordinanc e violated the First Amendment . I t conclude d tha t the ordinance 
was narrowl y tailore d t o fulfi l a  compellin g governmenta l interes t i n protectin g th e 
community agains t bias-motivate d threat s t o publi c safet y an d order. 38 Th e Unite d State s 
Supreme Cour t reversed th e stat e court , holding tha t the hate crime s ordinanc e violated th e 
First Amendment. 39 

According t o Justice Scalia , wh o authore d th e majority opinion , th e ordinance fel l afou l o f 
the Firs t Amendmen t a s overbroa d an d a s a n impermissibl e content-base d regulation . 
Although recognizing th e abilit y t o proscribe "fightin g words, " the majority objecte d t o the 
ordinance as selectively picking and choosing among the type of fighting word s that were to 
be proscribed. Specifically, the ordinance proscribed only fighting words containing messages 
of bia s base d o n race , color , creed , religion , o r gender , bu t di d no t cove r othe r type s o f 

49 



fighting words , such as those directed agains t people on the basis of political affiliatio n o r 
homosexuality. In other words, according to the majority, i t selectively silenced only certain 
types of fighting words, and was therefore impermissibly content-based.40 Although it agreed 
the community must confron t notion s of racial supremacy, th e majority conclude d tha t the 
"manner of confrontation canno t consist of selective limitations upon speech." The majority 
added that "[t]he point of the First Amendment is that majority preferences must be expressed 
in some fashion other than silencing speech on the basis of it s content."41 

The four concurring Supreme Court justices agreed that the ordinance was unconstitutionally 
overbroad in that its proscriptions reached beyond fighting words.42 The ordinance allowed 
prosecution for expressive activity which merely inspired anger, resentment, or hurt feelings, 
rather than being limited to fighting words that were likely to incite an immediate breach of 
the peace. These justices reiterated that such acts, under prior Supreme Court precedent, fel l 
clearly within the protection of the First Amendment. 

Despite their concurrence in striking down the ordinance, the four concurring justices bluntly 
criticized th e majority' s rationale . Justic e Blackmu n labele d th e majority' s rational e a s 
"folly."43 In the words of Justic Blackmun: 

I se e n o Firs t Amendmen t value s tha t ar e compromise d b y a  la w tha t prohibit s 
hoodlums fro m drivin g minoritie s ou t o f thei r home s b y burnin g crosse s o n thei r 
lawns, but I  se e grea t harm i n preventing th e people o f St . Paul fro m specificall y 
punishing the race based fighting word s that so prejudice their community. 44 

Thus, if the ordinance were not overbroad, these four justices would have upheld the St. Paul 
ordinance. In their view, it regulated expressive conduct that is wholly prescribable (fightin g 
words), not on the basis of viewpoint or content, but in recognition of definite harms caused 
by such activity.45 

The RAV ruling may cause serious confusion about First Amendment jurisprudence and may 
impair th e abilit y o f state s an d localitie s t o comba t racis t activity . Th e rational e o f th e 
majority suggest s that states and cities could punish racially hateful act s only if ever y other 
type of hate-inspired expression or conduct was likewise punished.46 

At th e least , thi s decision i s likely t o lea d t o confusion . I n fact , on e da y afte r th e RAV 
decision, the highest court in Wisconsin struck down the state's hate crime law that enhanced 
the penalty against defendants who intentionally selected their victim on the grounds of race.47 

This case arose when a black teenager, Todd Mitchell, after watching the popular and racially 
charged movie "Mississippi Burning," said to a group of other young black men: "There goes 
a white boy, go get him." The group beat the white boy, fourteen years old Gregory Riddick, 
knocking him unconsciou s an d leaving hi m in a  com a fo r fou r days . The jury convicte d 
Mitchell o f aggravated batter y an d separately foun d tha t he had intentionall y selecte d hi s 
victim because of the boy's race. Based on the state statute which created an enhanced penalty 
for a  crime whenever th e defendant selecte d his victim o n account or race, the defendant' s 
sentence was increased from tw o years of imprisonment to four . 

The stat e Suprem e Cour t held tha t th e statut e violate d th e Firs t Amendmen t directl y b y 
punishing what the legislature has deemed to be offensive thought . The court found th e law 
unconstitutional as a restriction on freedom of thought (which is protected as much as speech 
itself).48 Additionally , th e statute was struck as unconstitutionally overbroad . Based on the 
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fear tha t word s spoke n befor e o r durin g a  crim e coul d resul t i n a n enhance d penalty , th e 
statute might have a  chilling effec t upo n ever y kin d o f speech. 49 

The Supreme Court,  in June of this year, unanimously rejecte d th e decision of the Wisconsin 
High Court , holdin g tha t Mitchell' s Firs t Amendmen t right s wer e no t violate d b y th e 
application o f the penalty enhancin g statut e i n his sentencing. 50 Chie f Justic Rehnquist, wh o 
authored th e decision , note d tha t judge s hav e alway s use d a  wid e variet y o f factor s i n 
sentencing, includin g th e defendant' s motive . Althoug h motiv e ma y b e considered , a 
defendant's abstrac t beliefs , no matter how offensive , ma y never be take n into consideratio n 
in sentencing . 

Litigation has als o risen ou t of racist incident s on university campuses . At th e University o f 
Michigan, for example , a group of black women using a  campus lounge came across a stack 
of handbill s declarin g "ope n huntin g season " o n blacks . Thi s an d othe r raciall y motivate d 
incidents prompted the university to enact a speech code that banned behavior that stigmatizes 
or victimizes a  person based on race or which "creates an intimidating, hostile or demeaning 
environment." Man y leadin g universitie s hav e enacte d variou s form s o f regulations agains t 
racially motivate d speec h o r harassment . Th e Universit y o f Wisconsi n prohibite d student s 
from directin g racis t remark s t o particular individual s wit h th e inten t t o demea n the m an d 
create a  hostile environment . Proponent s o f thes e regulations argu e tha t a  university ha s a n 
obligation to ensure that no one will be deprived of the right to equal educational opportunity 
and to eradicate prejudice and discrimination. Opponents fear tha t stifling expressions of racial 
animus woul d not counter , and coul d eve n aggravate , the underlying problem o f racism. 51 

Both of the anti-hate speech codes mentioned, from the University o f Michigan and from th e 
University o f Wisconsin , wer e invalidate d a s overbroa d an d thu s i n violatio n o f th e Firs t 
Amendment.52 Al l remainin g reporte d decision s involvin g hat e speec h o n campuse s hav e 
likewise struck down limitation s o n expression. 53 

As thes e case s demonstrate , th e Unite d State s ha s favore d freedom  o f expressio n ove r 
censorship or restrictions o n expression in the interests o f racial equalit y and the elimination 
of discrimination. This conclusio n i s all the more apparen t i n comparison wit h other nations 
and with international law . The International Covenan t o n Civi l and Political Rights , whic h 
the Unite d State s ha s recentl y ratified , obligate s state s partie s t o enac t legislatio n whic h 
prohibits "advocac y o f national , racia l o r religiou s hatre d tha t constitute s incitemen t t o 
discrimination, hostilit y o r violence." 54 Legislatio n prohibitin g expression s o f hatre d tha t 
"constitute incitemen t t o discrimination , hostility , o r violence " pursuan t t o th e Civi l an d 
Political Covenan t woul d be invalidated under curren t Suprem e Cour t jurisprudence.55 

Conclusion 

The campaig n fo r equalit y i n America ha s change d ove r th e histor y o f th e nation . I n th e 
words of tw o scholars : 

The struggl e fo r equalit y o f opportunit y ha s shifte d from  th e effor t t o win th e lega l 
rights of citizenship to the effort t o gain fair acces s to society's resources, particularly 
to jobs, housing , an d education ; fro m th e figh t agains t crud e an d savag e form s o f 
racial discriminatio n t o th e figh t agains t mor e subtl e form s o f racia l subordination ; 
from claims based solely on race to claims based on an amalgam of race and poverty, 

51 



from the goal of statistical desegregation t o the more elusive goal of true cultural and 
socioeconomic integration. 56 

The struggle for civil rights was aided greatly by vigorous protection of the First Amendmen t 
right t o fre e expression , includin g th e right s t o fre e speech , assembly , association , an d 
petition. In the latter phase of the efforts t o achieve tru e social and economic integration and 
equality, loca l regulations designed to counter racis t incidents and ideology have come under 
attack a s violations  o f th e Firs t Amendment . Th e natio n no w face s th e challeng e o f 
reconciling th e Bil l o f Rights ' guarante e o f freedom  o f expressio n wit h th e interest s o f 
equality an d th e eradicatio n o f racia l discriminatio n t o whic h th e Constitutio n commit s al l 
citizens. 
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