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Discrimination, inequality, and prejudice ar e problems that occur throughout the world. The y 
can involv e th e mos t insidiou s huma n right s problems , especiall y i f historically , an d eve n 
unconsciously, the y ar e roote d i n a  population' s psyche . Slaver y i n th e Unite d States , th e 
Holocaust, an d Sout h Africa n aparthei d ar e amon g th e countles s tragi c episode s tha t sho w 
how discriminatio n ca n engende r gros s human right s abuses , affronting huma n dignity . 

In recognition of the devastating consequences of discrimination, the international community 
has adopted important lega l measures. General guarantee s of non-discrimination fo r protected 
rights, on a wide range of non-exhaustive grounds, are contained in the International Covenan t 
of Civi l an d Politica l Right s (ICCPR) 3, th e Europea n Conventio n o f Huma n Right s (th e 
ECHR)4, th e America n Conventio n o n Huma n Right s 1969 5 an d th e Africa n Charte r o f 
Human an d Peoples ' Rights. 6 Europea n Communit y La w forbid s onl y certai n type s o f 
discrimination, notabl y o n ground s o f nationality 7 (bu t no t colou r o r race) , an d sex. 8 

Similarly, th e U N Conventio n o n th e Eliminatio n o f al l Form s o f Racia l Discriminatio n 
(ICERD) and the UN Convention o n the Elimination o f al l Forms of Discrimination Agains t 
Women (CEDAW) ar e aimed at eliminating specifi c type s of discrimination. I n view of their 
nature as fundamental constituent s of international human rights law, the principles of equality 
and non-discriminatio n ma y b e regarded a s par t o f the jus cogens 9. 

This pape r concentrate s upo n the jurisprudence o f the Huma n Right s Committee , the treat y 
body whic h monitor s th e ICCPR , a s a  potentiall y significan t sourc e o f internationa l lega l 
standards. However, the ICCPR jurisprudence is rudimentary and undeveloped compared with 
that o f the European Cour t o f Justice and of the European Commissio n and Cour t o f Human 
Rights, t o whos e cas e la w referenc e wil l als o b e made . Th e pape r wil l no t attemp t t o 
summarise th e abundan t comparativ e cas e la w o n non-discrimination a t nationa l level . 

The Meanin g o f "Discrimination " 

The Huma n Right s Committee , i n its  Genera l Commen t no . 18 10 on "Non-Discrimination" , 
defined discriminatio n i n broad term s as including : 

"any distinction , exclusion , restrictio n o r preferenc e whic h i s base d o n an y groun d 
such a s race , colour , sex , language , religion , politica l o r othe r opinion , nationa l o r 
social origin , property , birt h o r othe r status , an d whic h ha s the purpos e o r effec t o f 
nullifying o r impairin g th e recognition , enjoymen t o r exercis e b y al l persons , on an 
equal footing , o f al l rights an d freedoms." 11 

The jurisprudence o f th e ECH R organ s i s similarl y broad . Th e concep t o f discriminatio n 
includes cases wher e an individua l o r a  group are treated les s favourably, withou t sufficien t 
justification, tha n a  comparabl e individua l o r group , eve n whe n th e Conventio n doe s no t 
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require the more favourable treatmen t t o be provided.12 Les s favourable treatmen t may aris e 
where an individua l o r group i s given les s choice than a  comparable individua l o r group. 13 

The principle of equal treatment, viewed as a general principle of European Community law 14, 
requires15 tha t simila r situation s mus t not  be treate d differentl y an d tha t differen t situation s 
must not be treated i n th e same manner unles s suc h differentiatio n i s objectively justified . 

Content o f Non-Discrimination Obligation s unde r Internationa l La w 

The ICCPR contains three Articles which expressly forbid discrimination, Articles 2(1), 3, and 
26. Othe r Article s o f th e ICCP R als o includ e a  non-discriminatio n proviso , suc h a s th e 
derogation provision , Articl e 4 , whic h may no t be implemente d i n a  discriminatory fashio n 
against certain groups. I t has been suggested that "equality and non-discrimination constitut e 
the dominant singl e them e o f th e Covenant." 16 

Article 2(1) states that : 

"Each Stat e part y undertake s t o respec t an d t o ensur e t o all  individual s withi n it s 
territory an d subjec t t o its  jurisdiction th e rights recognise d i n the present Covenan t 
without distinction of any kind, such as race, colour, sex, language, religion, politica l 
or other opinion , national o r social origin , property , birt h o r othe r status. " 

Article 3  states that : 

"The States parties to the present Covenant undertake to ensure the equal right of men 
and wome n t o th e enjoymen t o f al l civi l an d political right s se t fort h i n th e present 
Covenant." 

It i s arguabl e tha t Articl e 3  i s superfluous , an d serve s onl y t o underline th e prohibition o n 
discrimination o n the basis o f sex. 17 

Article 26 states that : 

"All persons ar e equa l before th e law and ar e entitled withou t an y discriminatio n t o 
the equa l protectio n o f th e law . I n thi s respect , th e la w shal l prohibi t an y 
discrimination an d guarante e t o all  person s equa l an d effectiv e protectio n agains t 
discrimination on any ground such as race, colour, sex, language, religion, political or 
other opinion , nationa l o r socia l origin , property , birth o r othe r status. " 

The Human Rights Committe e has observed i n Genera l Comment no . 1 8 that: 

"[T]he application of the principle of non-discrimination contained in Article 26 is not 
limited t o those rights whic h are provided fo r i n the Covenant." 18 

In it s landmark decision o f Zwaan-de-Vries  ν  Netherlands 19, th e Human Right s Committe e 
held tha t th e denia l o f equa l rights  t o married wome n a s compare d t o marrie d me n unde r 
Dutch socia l security  law , o n th e basi s o f th e assumptio n tha t me n ar e th e breadwinners , 
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breached Articl e 2 6 a s impermissibl e se x discrimination . Th e Committe e reache d thi s 
conclusion eve n though the ICCPR guarantee s no right t o social security payments a s such. 

The guarantee s i n Article s 2(1 ) an d 3  (unlik e thos e i n Article 26 ) ar e expressl y limite d t o 
discrimination i n th e enjoymen t o f th e Covenant' s enumerate d rights20. 

General Comment no . 1 8 continues: 

"Article 2 6 .. . prohibit s discriminatio n i n la w o r i n fac t i n an y fiel d regulate d an d 
protected by public authorities . Articl e 26 is therefore concerne d with the obligation 
imposed o n state s partie s i n regar d t o thei r legislatio n an d th e applicatio n thereof . 
Thus, whe n legislatio n i s adopte d b y a  Stat e party , i t mus t compl y wit h th e 
requirement o f Articl e 26 tha t it s conten t no t be discriminatory." 21 

Article 2 6 oblige s State s not  t o adop t o r maintai n discriminator y legislativ e standard s an d 
trends, thu s ensurin g "equa l protectio n o f th e law" ; an d no t t o appl y tha t legislatio n i n a 
discriminatory manner , thu s ensuring "equalit y befor e th e law". Th e guarantee o f th e equal 
protection o f th e la w secure s d e jure equality , s o tha t th e la w itsel f dispense s right s an d 
benefits t o all equally. Equalit y "i s a principle above the law", circumscribing the legitimacy 
of laws themselves.22 Thi s obligation is imposed on legislators and lawmakers. The guarantee 
of equality before th e law secure s de facto equality , so tha t th e law i s applied correctly an d 
consistently no matter wh o the parties may be . Thi s obligation applies  to all public officers , 
such a s judges an d police , prison , immigration , an d custom s officers . A  thir d lim b o f th e 
Article 26 obligation arguably involves a duty to prohibit, or protect against, discrimination. 23 

This obligation i s discusse d below i n the contex t o f obligation s t o take positive measures . 

Zwaan-de-Vries establishe d tha t the scope o f Article 26 extends to non-discrimination i n the 
enjoyment o f economi c rights , and probabl y socia l an d cultura l rights . However , a n HRC 
minority prefer s t o minimise the HRC's competenc e t o question discriminator y aspect s o f a 
State party' s economi c an d socia l policy. 24 Th e HR C consensu s incorporate d som e o f th e 
minority's languag e whe n i t specificall y note d i n obite r i n J.H.W . ν  the  Netherlands 15 tha t 
"social security legislation and its application usually lag behind socio-economic developments 
in society", 26 possibl y implyin g tha t a t leas t a  smal l hiatus i s allowe d befor e a n outmode d 
distinction regarding welfar e rights  can be considered to violate Article 26. Thi s concessio n 
was not expressl y mad e i n Zwaan-de-Vries. 27 I n an y case , there i s no doub t tha t Article 2 6 
maintains a  significant impac t i n the field o f social , economi c an d cultural rights. 

Both th e ICER D an d CEDA W Convention s prohibi t discriminatio n i n relatio n t o civil , 
political, economic , socia l an d cultura l rights. 28 I n Yilmaz-Dogen  ν  The  Netherlands29, th e 
Committee o n th e Elimination o f Racia l Discriminatio n (CERD ) foun d a  breac h o f Articl e 
5(e)(i) of ICERD, which guarantees the right to work without discrimination. However, CERD 
has also recognised30 tha t the rights protected by Article 5(1)(e ) are: 

"of programmatic character, subject to progressive implementation. It is not within the 
Committee's mandat e t o se e t o i t tha t thes e right s ar e established ; rather , i t i s th e 
Committee's tas k to monitor th e implementation o f these rights, once they have been 
granted on equal terms." 
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Grounds o f Discriminatio n 

Articles 2(1 ) an d 2 6 o f th e ICCP R contai n identica l list s o f prohibite d ground s o f 
discrimination :  race 31, colour , sex 32, language 33, religion 34, political 35 o r othe r opinion 36, 
national o r socia l origin, 37 property, and birth , o r "an y othe r status" . Th e reference t o "sex" 
has been interprete d a s including "sexua l orientation". 38 

The followin g ground s hav e bee n foun d t o constitut e "othe r status " b y th e Huma n Right s 
Committee: nationality 39, marita l status 40, a  distinctio n betwee n "foster " an d "natural " 
children41, a  differenc e i n fundin g betwee n publi c an d privat e schools, 42 an d a  differenc e 
between employed and unemployed persons.43 Th e latter two distinctions do not relate to any 
personal characteristi c o f th e complainant , unlik e th e specifically enumerate d grounds , so i t 
seems t o widen the applicability o f th e phrase, "othe r status". 44 

However, th e non-exhaustive nature of permissible ground s o f Articles 2(1) and 26 does not 
mean that every distinction, no matter how obscure, raises an issue of discrimination.45 Messr s 
Aguilar Urbina an d Wennergren, in a separate opinion in Vos  v the Netherlands46, explaine d 
that "whenever a  difference i n treatment doe s not affec t a  group o f people but only separat e 
individuals, a  provision canno t b e deeme d discriminator y a s such ; negativ e effect s o n on e 
individual canno t the n b e considere d t o b e discriminatio n withi n th e scop e o f Articl e 26. " 
This commen t give s no guidanc e a s t o whe n a  grou p o f separat e individual s qualifie s a s a 
distinct group. Th e Human Rights Committee have not defined when an "other status" arises, 
preferring t o develop its jurisprudence in thi s are a o n a case-by-case basis.47 

Direct an d Indirec t Discriminatio n 

Direct discrimination 48 involve s th e les s favourabl e treatmen t o f th e complainan t tha n o f 
someone els e o n prohibite d ground s an d i n comparabl e circumstances . Indirec t 
discrimination49 traditionally arise s when a practice, rule, requirement o r condition i s neutral 
on its face but hits disproportionately a t particular groups , and does so without an y objectiv e 
justification. I n other words, it has the effect o f impairing the rights of members of that group 
unjustifiably. Fo r example , minimu m heigh t requiremen t ma y hi t disproportionatel y a t 
women and Asians, an d may be a n unjustifiable jo b requirement . 

European Communit y la w has th e most develope d cas e la w abou t th e importan t concep t o f 
indirect discrimination.50 For example , Article 11 9 of the EEC Treaty an d the Equal Pay and 
Equal Treatmen t Directive s forbi d indirec t a s wel l a s direc t discrimination . Th e ECJ , i n 
Enderby ν  Frenchay  Health  Authority, 51 agreein g wit h Advocate-Genera l Lenz' s libera l 
approach towards the concept of "indirect discrimination" in his Enderby Opinion , found tha t 
a prim a faci e cas e o f discriminatio n i s establishe d i f unequa l treatmen t (ie . substantial 
disadvantage) can be shown to occur without objective justification; ther e is no need to show 
any additiona l factor , suc h a s th e mean s b y whic h suc h inequalit y occur s (suc h a s th e 
application o f a  discriminatory "requirement"). 52 Proo f o f direc t discriminatio n i s therefor e 
determined b y a  compariso n betwee n individuals , wherea s proo f o f indirec t discriminatio n 
involves a comparison between groups.53 Advocate-Genera l Lenz's view also diminishes the 
importance o f the formalistic characterisatio n o f discriminatio n a s either direc t o r indirect i n 
favour o f a  "practica l result-orientated " approach. 54 Indeed , th e EC J itsel f di d no t specif y 
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whether direc t o r indirec t discriminatio n was  involve d o n th e fact s i n Enderby.  Th e 
characterisation is only important if different consequence s flow from suc h characterisation. 55 

The Human Rights Committee' s definition o f "discrimination " i n General Comment no. 18 56 

proscribes certai n act s whic h hav e a  discriminator y "purpos e o r effect" . Th e referenc e t o 
"effect" makes it unnecessary prove a discriminatory intentio n or "purpose", and indicates that 
indirect discriminatio n i s als o forbidden unde r th e Covenant. 57 

Case la w als o indicate s tha t indirec t discriminatio n i s prohibited . I n Singh  Bhinder  ν 
Canada,58 th e law complained of required that all persons wear hard hats in certain jobs. Thi s 
rule indirectl y prejudice d Sikhs , whos e religio n require s th e wearin g o f a  turban . Th e 
Committee rightl y di d no t dismis s th e complain t becaus e o f th e indirectnes s o f th e allege d 
discrimination; rather, th e rule was found t o be justified fo r reasons of worker safety. 59 Th e 
Singh Bhinder decision indicates that obvious instances of indirect discrimination wil l breach 
the ICCPR. 60 

However, th e Committee' s cas e la w regardin g indirect , o r les s obvious , discriminatio n i s 
inconsistent. I n th e recent decisio n o f Oulajin  &  Kaiss  ν  the  Netherlands 61 th e Committe e 
noted that the complainants had not substantiated their claim that the law, which differentiate d 
between foste r an d natura l childre n vis-a-vi s eligibilit y fo r chil d benefit , affecte d migrant s 
more tha n Dutc h people . Thi s indicate s tha t claim s o f indirec t discriminatio n ma y b e 
examined i f adequat e proo f o f actua l discriminatio n i s adduced . However , i n Oulajin,  th e 
Committee reaffirmed 62 tha t "th e scop e o f Articl e 2 6 o f th e Covenan t doe s not  exten d t o 
differences resultin g from th e equal application of common rules in the allocation of benefits". 
However, indirec t discrimination traditionall y occur s precisely whe n the equal application of 
a rul e i n a  forma l sens e ha s a  disproportiona l advers e impac t o n a  grou p o r group s o f 
individuals. I n A.P.L.-ν.d.Μ. ν  the  Netherlands63 an d Vos  v the Netherlands ,64 th e result of 
the "uniform application " of certain rules caused the author in each case, a woman, to receive 
a lesser amount of benefit than a man would have received in exactly the same circumstances. 
In those cases, it i s submitted tha t the Committee shoul d have focused o n the discriminator y 
result o f th e application o f th e legislation a t issue . 

More recently , th e Committe e expressl y note d a  clai m o f "indirec t discrimination " b y th e 
author in Cavalcanti Araujo-Jongens ν  the Netherlands65 bu t found the distinction concerne d 
to be justifiable . However , th e Committe e seeme d onl y t o examin e th e legitimac y o f th e 
direct distinction made, between employed and unemployed people, rather than the legitimacy 
of the consequent advers e impac t o n women . 

In contras t t o th e Huma n Right s Committee' s uncertai n approac h t o th e questio n o f th e 
proscription of indirect discrimination, its fellow UN body, the Committee on the Elimination 
of Racial Discrimination (CERD) , has confirme d its  proscription by Articl e 1(1 ) of ICER D 
in a Genera l Comment: 66 

"In seeking whethe r a n action has a n effec t contrar y t o the Convention , i t wil l loo k 
to se e whethe r tha t actio n ha s a n unjustifiabl e disparat e impac t upo n a  grou p 
distinguished by race, colour , descent , o r national o r ethnic origin." 67 
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The European Court of Human Rights has not had occasion to develop the concept of indirect 
discrimination i n interpretin g Articl e 1 4 o f th e ECHR . However , th e Commissio n ha s 
recently recognise d tha t a  rul e whic h i s not  formall y discriminator y ca n nevertheles s b e 
discriminatory i n its  practical application. 68 

Permissible Differentiatio n 

In General Commen t no . 18 , the Human Rights Committe e indicated 69 tha t 

"not every differentiation o f treatment wil l constitute discrimination, i f the criteria fo r 
such differentiation ar e reasonable and objective and if the aim is to achieve a purpose 
which i s legitimate unde r th e Covenant. " 

A differentiatio n i s "objective" i f i t has a  legitimate aim , whereas i t i s "reasonable" i f i t has 
a reasonable relationship of proportionality betwee n the means employed and the aim sough t 
to b e realised." 70 Unfortunately , th e Committe e hav e accompanie d finding s o f 
"reasonableness" and "objectivity" with sparse reasoning. Fo r example, the Committee rarely 
analyse th e tw o parts o f th e tes t separately. 71 Ultimately , suc h criteri a ar e establishe d o n a 
case-by-case basis, 72 so i t is hard t o use existing case s a s pointers fo r futur e decisions . 

It must be noted that the Committee have found breache s of the Covenant i n only a minority 
of Articl e 2 6 cases , indicatin g tha t i t i s difficul t fo r author s t o sho w tha t th e laws and/o r 
practices a t issue are not "reasonable an d objective" . 

The followin g ar e example s o f th e HRC' s "reasonable " an d "objective " tes t a s applie d i n 
practice. Ta x law s whic h treate d married an d unmarried couple s differentl y wer e found t o 
be legitimat e i n Sprenger  ν  the  Netherlands 73 an d Danning  ν  the  Netherlands, 74 a s wer e 
differences i n state funding fo r publi c as opposed t o private schools in Blom ν  Sweden75 an d 
Lindgren et  al  ν  Sweden.76 I n Gueye  et  al  v  France, 77 the Human Right s Committe e foun d 
French legislation which had frozen th e pensions of Senegalese veterans of the French army, 
resulting i n smalle r pension s fo r thes e veteran s a s oppose d t o Frenc h veterans , wa s no t 
legitimate. The legislatio n wa s aime d a t alleviatin g administrativ e difficultie s i n preventin g 
pension abuse in Senegal. Th e Human Rights Committee observed that "mere administrative 
inconvenience .. . canno t b e invoke d t o justify unequa l treatment. " Howeve r i t seem s tha t 
administrative convenience may have justified a  difference i n the length o f nationa l servic e 
between performer s o f militar y servic e an d conscientiou s objector s performin g alternativ e 
service (wh o had t o serve fou r month s longer ) i n Jarvinen ν  Finland.78 

When considerin g th e State' s justification o f a  give n differenc e o f treatment , th e Europea n 
Court o f Human Right s expressly interpret s th e ECHR a s a  livin g instrument , an d require s 
the State t o kee p th e justification fo r th e measure unde r revie w i n th e ligh t o f present-da y 
conditions.79 Som e o f th e Human Rights Committee' s decision s regardin g socia l security 80 

reveal a  simila r attitud e b y rejectin g th e outmode d "breadwinner " argumen t i n sex 
discrimination cases . 

The Committee's tes t o f "reasonableness " and "objectivity " leave s wid e scope for subjectiv e 
interpretation an d applicatio n o f equalit y principles . Th e problem s o f subjectivit y ar e 
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aggravated a t th e internationa l leve l b y th e existenc e o f substantia l cultura l differences . 
Though som e huma n right s norm s ar e readil y capabl e o f commo n universa l interpretation , 
such as the right not to be tortured or arbitrarily executed , the determination of the legitimacy 
of allege d discriminatio n i s mad e muc h mor e difficul t wher e there  ar e conflictin g cultura l 
attitudes abou t wha t i s reasonabl e o r objectiv e -  fo r example , religiou s attitude s abou t th e 
status of women, or traditiona l hostility to private homosexual behaviour between consenting 
adults.81 

The Margin o f a  State' s Appreciatio n 

The Europea n Cour t o f Huma n Right s ha s hel d tha t State s partie s enjo y a  "margi n o f 
appreciation" i n determining whethe r differentia l treatmen t i s justifiable. Th e boundaries of 
this margin , withi n whic h Contractin g state s posses s discretio n t o implemen t potentiall y 
discriminatory policies 82, ar e not clea r o r fixed . The y "var y accordin g t o the circumstances , 
the subject matte r an d its background."83 I f an allegedly discriminatory practice departs from 
the commo n practic e i n mos t o r perhap s man y State s parties , th e Europea n Cour t o r 
Commission are more likely t o condemn it . Conversely , a n area of law or practice in which 
no common European practice exists will be more likely t o come within a State's "margin of 
appreciation".84 Thus , th e emergenc e o f a  commo n Europea n practic e wil l shif t th e 
boundaries o f th e margin of appreciatio n in a given area. 85 

Unlike the ECHR organs , the Human Rights Committee has only rarely alluded to the elastic 
and elusiv e doctrin e o f a  margi n o f appreciation . Th e HR C minorit y i n Oulajin  allowe d 
States partie s a  wid e margin o f appreciatio n i n implementing socia l an d economi c policies ; 
the opinion did not see m t o affect a  State's margin o f appreciation i n the sphere of civil and 
political rights . However , th e Committee' s cautiou s cas e law , eve n i n relatio n t o civi l an d 
political rights, indicate s tha t in practice i t often allow s a  wide margin o f appreciation . 

In the Optiona l Protoco l cas e o f Hertzberg  et  al  v  Finland86, th e Human Right s Committe e 
majority foun d tha t th e censorshi p b y th e State' s broadcastin g authoritie s o f televisio n 
programmes about homosexuality did not breach Article 1 9 of the ICCPR (protecting freedo m 
of expression) , noting tha t "publi c morals diffe r widely . Ther e i s no universally applicabl e 
standard Consequently , i n this respect , a  certain margin o f discretio n must b e accorded t o 
the responsible nationa l authorities" 87. Thoug h Hertzberg  wa s not a  discrimination case , it s 
reasoning might wel l be used i n determining th e legitimacy o f a  certain distinction . 

However, i t i s submitte d tha t habitua l deferenc e t o a  State' s margi n o f discretio n o r 
appreciation by th e Human Rights Committee woul d be inappropriate i n situations where no 
common internationa l patter n exist , becaus e i t i s ofte n impossibl e t o identif y a  commo n 
international practice among th e highly divers e parties t o the ICCPR . 

The Human Rights Committee, as a quasi-judicial body monitoring human rights on a world-
wide scale , confront s mor e acut e cultura l difference s tha n doe s a  regiona l bod y lik e th e 
European Court  o f Human Rights. Ho w then should th e Human Rights Committe e proceed 
in determinin g th e "reasonableness " an d "objectivity " o f a  distinctio n i n th e absenc e o f 
universal standards i f the grant of a large margin of appreciation to States is not satisfactory ? 

15 



There i s a  difficul t dilemma . I f th e Huma n Right s Committe e wer e t o develo p regiona l 
standards, paying grea t heed to the attitudes of domestic populations, this would fragment th e 
essential universalit y o f fundamenta l huma n right s an d freedoms . A  simila r proble m woul d 
arise if the Committee were to do as has been suggested88 and replace the practice of adopting 
consensus opinion s wit h a  system o f majority voting . The Committee' s jurisprudence migh t 
become fragmented . 

On th e othe r hand , th e Committee' s consensu s opinion s ofte n represen t a  watered-dow n 
compromise gleane d fro m th e true views o f HR C members , an d th e search fo r a  consensu s 
within such a  diverse body o f jurists result s i n th e lowes t commo n denominato r o f opinio n 
being reflecte d i n th e Committee' s publishe d views . I t i s noteworth y tha t recentl y th e 
Committee ha s increasingl y resorte d t o th e formulatio n o f individua l opinions , whic h ar e 
appended t o the majority views , instea d o f insisting on th e achievement o f consensus. 89 

Suspect Distinctions  an d Stricte r Scrutin y 

Some grounds for differences i n treatment are inherently suspect and call for stricter scrutiny , 
so that the State's margin of appreciation is correspondingly narrower . Racial distinctions ar e 
particularly suspect , a s i s indicate d b y th e existenc e o f CERD , an d a  bod y o f case s i n th e 
International Cour t o f Justice , whic h sugges t tha t non-discriminatio n o n th e base s o f race , 
colour, descent, national or ethnic origin has become a norm of customary international law.90 

The Europea n Commissio n o f Huma n Right s ha s foun d tha t racia l discriminatio n agains t 
citizens (bu t no t apparentl y non-citizens ) o f a  Contractin g Stat e amount s t o a n affron t t o 
human dignity an d constitute degradin g treatmen t i n breach o f Article 3  of th e ECHR. 91 

Since progress toward s se x equalit y i s a n importan t objectiv e o f th e Membe r State s o f th e 
Council of Europe, only very strong reasons could justify a  difference o f treatment based on 
sex unde r th e ECHR. 92 Europea n Communit y la w i s particularl y activ e i n counterin g se x 
discrimination. Th e notion that this approach extends  beyond Europe i s strengthened by the 
existence of CEDAW, numerous other international treaties concerned with women's rights93, 
and th e arguabl y superfluou s inclusio n o f Articl e 3  o f th e ICCPR . O f course , i t mus t b e 
acknowledged tha t th e treatmen t o f wome n varie s considerabl y betwee n State s a t th e 
international level ; an d tha t th e domesti c practic e o f State s regardin g sex  an d rac e 
discrimination ofte n diverge s from  th e li p servic e pai d t o th e notio n a t th e internationa l 
level.94 I t must be noted that the Committee, by consensus, has consistently found distinction s 
based o n sex t o violate th e ICCPR. 95 However , a s noted above , th e Committee hav e bee n 
unwilling to delve beneath the surface of complex and apparently neutral social security law s 
which have caused wome n to be treated worse than men in the same position. Thi s may be 
due t o th e Committee' s relativel y unsophisticate d approac h t o law s whic h are not blatantl y 
discriminatory, rathe r tha n an y manifes t toleranc e o f se x discriminatio n o n th e par t o f th e 
Committee. 

Some commentator s hav e argue d tha t religio n ha s als o becom e a n internationall y suspec t 
category, in view of the adoption by the General Assembly i n 198 1 of the Declaration on the 
Elimination o f All Forms o f Intoleranc e an d Discrimination Base d o n Religion o r Belief.96 
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The decisio n o f th e Europea n Cour t o f Huma n Right s i n Inze  ν  Austria  indicate s tha t 
distinctions mad e o n th e basi s o f illegitimac y ma y hav e joine d th e grou p o f "suspec t 
distinctions", a t leas t under th e ECHR, i n the ligh t o f the 197 5 European Conventio n on the 
Legal Status of Children born out of Wedlock.97 I n that case, the Court rejected th e Austrian 
government's argumen t tha t th e law reflected th e population' s "traditiona l outlook". 98 Here , 
the State' s margin o f appreciatio n i n thi s are a ha d bee n narrowe d b y th e developmen t o f a 
European patter n o f tolerance regarding illegitimat e births , and the Court followe d tha t lea d 
by obliging the Austrian government to update its attitudes. I t seems likely the Human Rights 
Committee woul d similarl y trea t distinction s base d o n illegitimac y a s suspect , a t leas t i n a 
European context . 

Special Measure s an d Affirmativ e Actio n 

It is generally accepte d i n internationa l huma n right s la w that 99 

"the provisio n o f specia l measure s o f protectio n fo r socially , economicall y o r 
culturally deprived groups is not discrimination, so long as those special measures are 
not continued afte r th e need for them has disappeared ... . The other typ e of protective 
measure which i s permissible i s the provision o f special rights for minority group s to 
maintain thei r own languages, culture and religious practices and to establish schools, 
libraries, churches an d simila r institution s ... . 

"'Discrimination' i s define d unde r internationa l la w t o mea n onl y unreasonable , 
arbitrary or invidious distinctions, and does not include special measures of protection 
of th e tw o type s describe d above  ... . The principl e o f equalit y o f individual s unde r 
international la w doe s no t requir e mer e forma l o r mathematica l equalit y but  a 
substantial an d genuin e equalit y i n fact." 100 

The Human Rights Committee has confirmed i n its general comments tha t affirmative actio n 
is sometimes required by States in order t o combat discrimination. I n General Comment no. 
18, the Committee pointe d ou t "tha t th e principle o f equalit y require s State s parties t o take 
affirmative actio n i n orde r t o diminis h o r eliminat e condition s whic h caus e o r hel p t o 
perpetuate discriminatio n prohibite d b y th e Covenant . Fo r example , i n a  Stat e wher e th e 
general condition s o f a  certain par t o f th e populatio n preven t o r impai r thei r enjoymen t o f 
human rights, the Stat e should tak e specifi c actio n t o correc t thos e conditions." 101 Genera l 
Comment no. 3 (o n Article 2) states that "the obligation under th e Covenant i s not confine d 
to th e respec t o f huma n rights , bu t tha t State s partie s hav e als o undertake n t o ensur e th e 
enjoyment o f thes e right s t o al l individual s unde r thei r jurisdiction . Thi s aspec t call s fo r 
specific activitie s b y State s partie s t o enabl e individual s t o enjo y thei r rights." 102 Genera l 
Comment no . 4  (dealin g wit h Articl e 3 ) state s tha t "Articl e 3 , a s Article s 2(1 ) an d 2 6 .. . 
requires no t onl y measure s o f protectio n bu t als o affirmativ e actio n t o ensur e th e positiv e 
enjoyment o f thos e rights."103 

The gist of these General Comments is that positive measures to implement the ICCPR's non-
discrimination obligations are mandatory, though the content of those positive measures, and 
the situations i n which positive measures must be taken , are unclear. 104 
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General Comment no. 1 8 confirms tha t such positive "action may involv e granting for a  time 
to the par t o f th e population concerne d certai n preferentia l treatmen t i n specific matter s a s 
compared wit h th e res t o f th e population . However , a s lon g a s suc h actio n i s neede d t o 
correct discrimination in fact, i t is a case of legitimate differentiation unde r the Covenant."105 

It is not clear when a duty to take affirmative actio n against structural discrimination arises.106 

The allege d discriminatio n i n Stalla  Costa  ν  Uruguay 107 wa s foun d t o b e permissibl e 
affirmative actio n i n favour o f a  formerly disadvantage d grou p (th e admission t o the public 
service o f forme r publi c officials wh o had been unfairly dismisse d o n ideological , political , 
or trade union grounds) . 

Affirmative actio n i s a n exceptio n t o o r derogatio n fro m th e fundamenta l righ t o f equa l 
treatment withou t discrimination . I t is wel l established under European Communit y la w tha t 
special protective measures must be construed strictly , and in accordance wit h the principl e 
of proportionality, s o that the derogations remain within the limits of what is appropriate and 
necessary for achieving the aim in view.108 Derogation s from the principle of equal treatment 
are construe d strictl y eve n thoug h thei r purpos e i s t o promot e th e interest s o f wome n b y 
reducing pas t o r existin g inequalities . Similarly , measure s fo r th e protectio n o f women , 
particularly a s regard s pregnanc y an d childbirt h hav e a  benevolen t purpose , but  mus t 
nonetheless be strictly construe d t o avoid undermining th e principle o f equalit y itself 109. 

Measures t o Combat Privat e Discriminatio n 

Positive action may be required t o protect a  particular grou p agains t discrimination b y othe r 
groups. Such action may tak e th e form o f legislativ e measures t o combat discriminatio n o r 
promotional extra-lega l measures.110 Th e ICCPR prohibits discrimination by Stat e agencies , 
but it is as yet uncertain whether and to what extent the ICCPR obliges States to prevent and 
punish discriminatio n b y privat e persons . I f discriminatio n a t a  privat e leve l i s allowed t o 
flourish, a  society wil l not give ful l effec t t o th e norms o f non-discrimination an d equality . 
On th e othe r hand , th e forbiddin g o f discriminatio n b y individual s an d privat e bodie s 
potentially interfere s wit h thei r rights , suc h a s thos e o f expression , choice , thought , an d 
association. 

The existenc e o f a  genera l dut y upo n State s t o tak e positiv e actio n t o comba t privat e 
discrimination has been the subject of much scholarly debate. 111 Suc h a duty can be derived 
from th e Articl e 2  obligatio n t o "ensur e t o all  individual s .. . th e right s recognise d i n th e 
Covenant", and from the Article 26 obligation to prohibit or protect against, discrimination. 112 

It is submitted that States parties do have a  duty t o prevent discrimination by private persons 
in the public sphere wher e such discriminatio n adversel y affect s th e rights -  whethe r civil , 
political, economi c an d socia l -  o f th e perso n discriminate d against. 113 However , th e 
prohibition o f discrimination i n the purely domesti c spher e woul d interfer e undul y wit h th e 
discriminator's right  t o persona l privacy , an d would , in any case , be virtually impossibl e t o 
enforce.114 

General Comment no. 1 8 states that : 

"the Committe e wishe s t o kno w i f ther e remain an y problem s o f discriminatio n i n 
fact, whic h may b e practise d eithe r b y publi c authorities , by th e community , o r b y 
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persons o r bodies . Th e Committe e wishe s t o kno w th e lega l provision s an d 
administrative measures directed at diminishing or eliminating such discrimination." 115 

This comment may impl y that States parties are under a  duty to tackle some forms o f private 
discrimination. 

The ICER D an d CEDA W texts 116 g o furthe r tha n th e ICCP R tex t a s regard s privat e 
discrimination. Thes e instruments confirm tha t UN treaty bodies are willing to actively enter 
the private sphere to eliminate discrimination. Fo r example, in the CERD decision in Yilmaz-
Dogan ν  the Netherlands117, th e Committe e decided tha t th e State party had no t sufficientl y 
protected th e complainant' s righ t t o wor k unde r Articl e 5(e)(i ) o f th e Convention , a s a n 
employment tribuna l ha d no t properl y take n int o accoun t discriminatio n agains t th e 
complainant by he r privat e employer. 118 

Another CER D decision , L.K.  ν  the  Netherlands119, suggest s th e directio n o f futur e ICCP R 
jurisprudence. Articl e 4(a ) o f th e Convention , whic h oblige s State s partie s t o prohibi t 
incitement t o racial hatred an d discrimination, 120 give s greate r definitio n t o Article 20(2) o f 
the ICCPR, whic h provides more generall y a s follows : 

"Any advocacy  o f national , racia l o r religiou s hatre d tha t constitute s incitemen t t o 
discrimination, hostility o r violence shal l be prohibited by law. " 

In L.K.,  th e CER D Committe e foun d a  violatio n o f Articl e 4(a) , CERD , becaus e domesti c 
anti-racist legislatio n ha d no t been properl y enforce d agains t person s wh o had mad e racis t 
remarks an d threat s agains t th e complainant 121. The Committe e stated 122 tha t i t coul d not 

"accept any clai m tha t the enactment o f la w makin g racia l discriminatio n a  criminal 
act in itsel f represents ful l complianc e with [articl e 4(a)]." 

Furthermore123 

"When threat s o f racia l violenc e ar e made , an d especiall y whe n the y ar e mad e i n 
public and by a  group, it is incumbent upon the State to investigate with due diligence 
and expedition. " 

Thus, Articl e 4(a) , CERD (and , by implication , Article 20 of the ICCPR) require not onl y 
the enactment o f anti-racis t law s (and , under th e ICCPR, law s t o counte r extrem e form s o f 
nationalist an d religious discrimination), but also their effectiv e implementatio n by th e State 
party's organs o f justice, such a s the police and courts . 

The CERD precedents ar e likely to encourage the Human Rights Committee t o overcome its 
hesitancy i n extendin g th e reac h o f th e ICCP R non-discriminatio n provision s t o som e 
"private" acts o f discriminatio n i n the public sphere 124. 
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Conclusion 

International huma n right s la w i s no t full y develope d a s regard s th e relevan t principle s 
guaranteeing equalit y o f treatment an d non-discrimination. However , i t provides some usefu l 
persuasive authorit y fo r nationa l court s i n interpreting constitution s an d ordinary legislation . 
This body of law is likely to become more significant a s the jurisprudence develop s on issues 
such as the meaning of direct and indirect discrimination, the nature of the comparisons called 
for i n discrimination cases , the burde n an d standar d o f proof , th e natur e o f th e justificatio n 
of directl y an d indirectl y discriminator y measures , the nee d fo r effectiv e remedies , and th e 
proper approac h toward s exceptions , including affirmativ e action . 
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