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Foreword 

A t their 7th Minis ter ia l meeting i n F i j i o n 2 June 2004, 
C o m m o n w e a l t h Women's Affairs Ministers adopted a new 
ten-year Plan of A c t i o n for Gender Equali ty 2005-2015. T h e 
P l a n reflects a strong rights-based approach i n a l l four crit ical 
areas of concern - Democracy, Peace and C o n f l i c t ; H u m a n 
Rights and Law; Poverty Eradication and Economic Empower-
ment; and H I V / A I D S . The Plan places emphasis o n implementa­
tion and the crit ical partnerships that are needed to achieve its 
goals over the next decade. 

T h e H u m a n Rights section of the P l a n of A c t i o n has been 
developed through wide consultation and the involvement of 
experts, policy-makers and c i v i l society organisations to reflect 
the key Commonweal th priorities for act ion i n the next ten 
years. T h e gender and human rights issues addressed i n the 
P lan are wide-ranging - inc luding the C o n v e n t i o n o n the 
E l i m i n a t i o n of A l l Forms of Discr iminat ion against W o m e n 
( C E D A W ) , gender-based violence, culture and the law, indige­
nous peoples, trafficking and migration, land and property 
rights, diversity and a life-cycle approach. M u c h of the con­
ceptual work that informed these issues came out of a pan-
Commonweal th Expert G r o u p Meet ing o n Gender and H u m a n 
Rights that took place at the C o m m o n w e a l t h Secretariats 
Headquarters i n L o n d o n i n February 2004. Participants came 
from al l regions of the C o m m o n w e a l t h , and the experts 
included government policy-makers, judges, lawyers, academics, 
leaders of c i v i l society organisations and specialists from mult i ­
lateral agencies and the C o m m o n w e a l t h Secretariat. 

T h i s book comprises the papers commissioned for this 
Expert G r o u p Meet ing, together w i t h some other key back­
ground papers that informed the discussion o n these topics. 
A p p e n d i x 1 is a mini-report of the meeting - including the 
agenda, discussant notes, key recommendations made by the 
experts and a list of participants. 

T h e purpose of this book is to contribute to current policy­
making and programme act ion o n gender and h u m a n rights. It 
is intended for a wide audience of policy-makers, members of 
the judicial system (judges, magistrates and lawyers), academics 
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and c i v i l society organisations grappling w i t h these issues. In 
addit ion, its intent ion is to provide a conceptual/policy-
oriented resource for those committed to implementing and 
supporting the human rights goals of the new Commonwealth 
Plan of Action for Gender Equality 2005-2015. It must be 
emphasised that this publication is a contr ibution of ideas, 
concepts and policy recommendations that served to inform 
the development of the human rights section of the Plan of 
Action and that it does not purport to address these issues i n a 
detailed or comprehensive way; certainly each issue (e.g. gender-
based violence, trafficking, etc.) could be ~ or has been - the 
subject of one or more books o n its o w n . W e hope this work 
w i l l be useful for partners and stakeholders w h o are engaged i n 
promoting and supporting the implementation of gender and 
h u m a n rights i n the C o m m o n w e a l t h and globally. 

W e would l ike to express our sincere thanks to the Experts 
w h o contributed their best th inking , professional and personal 
experiences, time and energy to this effort. Thanks also to 
C i n d y Berman, Gender, H u m a n Rights and H I V / A I D S Pro­
gramme Officer, who had primary responsibility for p lanning 
and chair ing the Expert G r o u p Meet ing and for co-ordinating 
the production of this publicat ion; to Rawwida Baksh, Deputy 
Director and H e a d of the Gender Sect ion of the Secretariat's 
Soc ia l Transformation Programmes Divis ion ; to Justina Mutale , 
Musonda M w i l a , Margarette G i t t e r n and Greta Fernandez for 
their administrative support; and to T i n a Johnson, not only for 
contributing an excellent expert paper o n gender-based v i o l ­
ence but also for her superb editorial skills o n this publicat ion 
overal l . W e also thank Rupert Jones-Parry for providing pub­
l ishing support. 

N a n c y Spence 
Director 

Social Tramformation Programmes Division 
Commonwealth Secretariat 
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1 CEDAW: Achievements 
and Challenges 



Progress, Achievements, 
Constraints and Key 
Priorities 

Shanthi Dairiam 

Introduction 

The U n i t e d Nations General Assembly adopted the C o n v e n t i o n 
o n the E l i m i n a t i o n of A l l Forms of Discr iminat ion against 
W o m e n ( C E D A W ) o n 19 December 1979 and it came into 
force as a treaty o n 3 December 1981. It is one of the most rati­
fied conventions, w i t h 177 States parties. 1 

C E D A W is a comprehensive b i l l of rights for women and 
combines concerns that had previously been addressed i n an ad 
hoc manner throughout the U N system. It is monitored by the 
C E D A W Commit tee , w h i c h operates out of the U N i n N e w 
York. States parties to the C o n v e n t i o n have to report to the 
Commit tee one year after ratification, and thereafter every 
four years. O n reviewing the reports, the Commit tee issues a 
set of recommendations for implementation, called C o n c l u d i n g 
Comments , to the countries concerned. 

This paper looks at some of the achievements and chal ­
lenges of C E D A W , drawing its examples from the C o n c l u d i n g 
Comments o n selected States' reports. 2 It notes first of a l l that 
there is a lack of clarity o n C E D A W as a h u m a n rights instru­
ment. T h e C o n v e n t i o n has not been made the basis of law or 
policy reform, and C E D A W principles are not integrated into 
domestic law; hence it is not directly applicable i n the courts. 
T h e paper also draws attention to the lack of comprehensive 
and holistic plans to implement C E D A W . It points out that 
whatever reform is put i n place suffers from weak implementa­
t ion due to lack of monitoring, inadequacy of resource alloca­
t ion , lack of capability and weaknesses of the institutions con­
cerned. Discr iminat ion therefore persists. In addition, almost 
al l the reporting countries show a weak reporting record and 
lack of data col lect ion for monitor ing and report wri t ing. 

CEDAW is a 

comprehensive 

bill of rights for 

women. 
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T h e paper further looks at the fact that, under the C o n ­
vent ion, obligations must be fulfi l led evenly for a l l , inc luding 
minorities, overseas territories and even where there is devolu­
t ion of powers. Hence there is a need for a unified strategy and 
policy for implementation of a l l provisions of C E D A W . 

The Dynamics of Human Rights Treaty Law 

In working wi th C E D A W , it is essential to understand the 
obligations of the State under international human rights 
treaty law. A treaty is a legal agreement between two or more 
countries and is a source of international law. Treaties can be 
entered into on a number of issues such as trade, del ineation of 
borders, human rights, etc. Traditionally, international law 
used to be defined as the law governing relations between 
States (Buergenthal, 1988). U n d e r this def ini t ion, inter­
national law did not regulate the human rights of individuals 
vis-a-vis the country of their nationality, w h i c h were deemed 
to fal l w i t h i n the exclusive domestic jurisdiction of each State 
( ibid) . O v e r the years, however, the doctrine of humanitarian 
intervention recognised as lawful the responsibility of one 
State to stop the gross maltreatment by another State of its 
own citizens. 

A s a result, today it is an established principle of inter­
national law that a State may voluntarily l imi t its sovereignty 
by treaty ratification and thus internationalise a subject that 
would otherwise not be regulated by international law. For 
example, i f one State concludes a treaty wi th another State i n 
w h i c h they agree to treat their nationals i n a humane manner 
and to accord them certain human rights, they have to that 
extent internationalised that particular subject matter ( H e n k i n , 
1977). 3 

H u m a n rights treaty law imposes obligations that are legally 
binding o n any State that is a party to it . In this regard, States 
parties to the treaties are voluntari ly surrendering their sover­
eignty and submitting themselves to international scrutiny as 
wel l as committ ing themselves to reordering domestic law and 
policy, as it touches o n matters that are the subject of the 
treaty concerned, according to universal and international 
standards. 
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Specific Obligations of the State Under CEDAW 

T h e outcome that governments have to work towards under 
this C o n v e n t i o n is to ensure that women w i l l enjoy and be 
able to exercise a l l human rights and fundamental freedoms i n 
the pol i t ical , economic, social, cultural, c i v i l or any other 
sphere o n the basis of equality w i t h men . T h i s means that 
there must be both de jure and de facto equality rights for 
women (articles 1, 2a and 3) . 4 

T h e norm of equality that the C o n v e n t i o n imposes is that 
of substantive equality. T h i s is a broad approach that requires 
equality i n the substance of the law, equal protection of the law 
and equal benefit of the law. A related n o r m is that of n o n ­
discrimination, w h i c h requires the e l iminat ion of b o t h direct 
and indirect discrimination. T h e latter means the e l iminat ion 
of laws and practices that have a discriminatory effect even 
though no discrimination was intended. A l l efforts to bring 
about equality between women and men need to be based o n 
these understandings of equality and non-discr iminat ion. 

T h e means by w h i c h this is to be accomplished are given 
i n articles 1-5. Obligations under these articles include the 
following: 

1 To incorporate the principle of equality and non-discr imi­
nat ion of men and women i n the legal system, abolish a l l 
discriminatory laws and practices, and adopt appropriate 
ones prohibit ing discrimination against women (articles 2a, 
2b, 2f and 2g); 

2 To establish tribunals and other public institutions to ensure 
the effective protection of women against discr iminat ion 
(mechanisms for enforcement) (article 2c); 

3 To ensure e l iminat ion of a l l acts of discr iminat ion against 
women by the public sector as wel l as by the private sector, 
inc luding persons, organisations or enterprises (articles 2d 
and 2e); 

4 To implement programmes and make relevant insti tutional 
arrangements and any other laws necessary that w i l l enable 
women to exercise the equality rights given i n the law 
(article 3); 

The outcome 
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5 T o accelerate the achievement of de facto rights by imple­
ment ing temporary special measures such as affirmative 
act ion (article 4); 

6 T o eliminate cultural and traditional practices and attitudes, 
inc luding stereotypical roles for women and men (article 5). 

In conclusion, we could say that governments have to ensure 
the applicability of the norms and standards of the C o n v e n t i o n 
at the domestic level. 

Questions to ask on implementation 

A s a quick reference of indicators to assess the extent to w h i c h 
the C o n v e n t i o n has been implemented, the fol lowing ques­
tions may be asked: 

1 Has the C o n v e n t i o n been incorporated at the nat ional 
level? This step may be necessary, depending o n the legal 
system and the provisions of the constitution. A treaty can 
be self-executing, i n that no further legislation is required to 
make it applicable at the national level, or enabling legis­
lat ion may be required to make treaty law applicable. 5 Legal 
o p i n i o n is that only then may the norms and standards of 
the C o n v e n t i o n - should they be different from the existing 
norms and standards at the national level - be legally 
applied to provide equality rights for women. 

2 Has the definit ion of substantive equality and the def ini t ion 
of discrimination as given i n article 1 of the C o n v e n t i o n 
been adopted i n the constitution or other relevant laws? 

3 Has any other appropriate legislation been enacted to make 
discriminatory acts i n the public and private sectors 
actionable? Such legislation could take the form of an equal 
opportunities act or an anti sex discrimination act (article 3). 

4 Has there been a review of a l l existing legislation and have 
a l l discriminatory provisions i n the law been eliminated? 

5 A s a result of this review have any other relevant laws, such 
as laws to protect women against domestic violence or 
sexual harassment, been enacted and enforced? 

6 H a v e policy directives been issued to the public and private 
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sectors to adopt codes of practice that w i l l help to eliminate 
discriminatory practices and to develop equality plans for 
the acceleration of the de facto equality status of women? 

7 A r e there laws and programmes to combat violence against 
women, w h i c h is identified under the C o n v e n t i o n as an 
extreme form of discrimination against women? 

8 Has the C o n v e n t i o n been translated and widely dissemi­
nated at al l levels of the public and private sectors to raise 
awareness of the obligations under the C o n v e n t i o n ? 

9 H a v e al l relevant government officers i n a l l sectors, as wel l 
as the judiciary and relevant legal personnel, been trained 
to carry out their obligations under the Convent ion? 

10 Is the C o n v e n t i o n applicable i n the courts? In other words, 
has the C o n v e n t i o n been cited i n the courts to gain equal­
ity rights for women? 

11 Has an intersectoral monitor ing mechanism been estab­
lished to gather data o n compliance w i t h the obligations 
under the C o n v e n t i o n and to assess the effectiveness of 
laws and policies meant to promote women's equality? 

12 Is there adequate data to assess progress made i n the 
implementation of the C o n v e n t i o n , such as data disaggre­
gated by sex and data that needs to be collected to identify 
obstacles to the achievement of de facto rights for women 
and to assess the effects of laws and policies o n women? 

13 Is there a plan for implementat ion that sets out bench­
marks for progress, contains proposals for special pro­
grammes to enable women to access rights given i n the law, 
delineates responsibility, identifies intersectoral co-operation, 
allocates budgets and integrates capacity-building measures 
for the implementers, and is this p lan integrated into main­
stream national development plans? 

7 
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Weaknesses in Implementation 

Lack of comprehensive and holistic plans 

If the above set of questions is used to assess the status of impie-
mentat ion of C E D A W , then there are no examples of any 
C o m m o n w e a l t h country that has put i n place a comprehensive 
and holistic p lan to implement the C o n v e n t i o n . For instance, 
we have no examples of any country that has taken steps to 
incorporate the principles of C E D A W into munic ipa l legis­
lat ion, so the C o n v e n t i o n is not directly applicable - although 
definitions reflecting substantive equality or non-discr imina­
t i o n as provided for i n C E D A W have been integrated into the 
respective h u m a n rights acts of Canada and N e w Zealand. 

There are also examples from India, N e w Zealand and 
N i g e r i a where C E D A W has been cited i n the courts. However, 
the use of international treaty standards i n courts has been 
sporadic i n many of the countries, and this has not been suffi­
cient to change the culture of the courts so that arguments of 
obligation under treaty law become the norm. In other words, 
there has only been piecemeal achievement and n o holist ic 
law reform, m u c h less a cohesive plan for C E D A W implemen­
tation. 

CEDAW is not the basis of law or policy reform 

Concerns i n this regard include the fact that the principles of 
the C o n v e n t i o n are not necessarily used to inform interven­
tions such as law reform that could benefit women. A n 
example is the adoption of the H u m a n Rights A c t 1998 i n the 
U n i t e d K i n g d o m . W h i l e the adoption of the A c t is a positive 
move, the concern is that it is based o n the European 
C o n v e n t i o n o n H u m a n Rights and Fundamental Freedoms, 
w h i c h does not provide the ful l range of women's h u m a n rights 
incorporated i n C E D A W . For example, it does not provide 
expressly for equality nor does it provide for positive obliga­
tions for governments to eliminate indirect discr iminat ion and 
to implement temporary special measures. 

Despite the existence of national plans of act ion for women 
and some gender-responsive budgeting, it is not clear that the 
norms and standards of C E D A W are being used as a frame-

... there are no 
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Commonwealth 
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comprehensive 

and holistic plan 

to implement the 

Convention. 
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work. T h i s is compounded by States parties' lack of under­
standing of the meaning of equality for w o m e n and so these 
efforts tend to be based on protectionist or welfarist 
approaches. In addition, they are not being monitored. 

Lack of clarity on CEDAW as a human rights instrument 

Further concern is the lack of appreciation of C E D A W as a 
human rights instrument. T h e Commit tee was particularly 
concerned w i t h the replies of the U K expressing the view that 
it considers the obligation under C E D A W to be m u c h more 
programmatic i n nature than the European C o n v e n t i o n o n 
H u m a n Rights and Fundamental Freedoms and thus difficult 
to introduce into common law. 

T h e Commit tee commented o n the processes i n the U K to 
enable devolut ion of power to the Scottish Parliament, the 
N o r t h e r n Ireland Assembly and the N a t i o n a l Assembly for 
Wales. W i t h regard to women, it was reported that detailed 
post-devolution arrangements would be worked out by each of 
the respective assemblies. But the Commit tee expressed con­
cern that the devolution of powers might result i n uneven pro­
tection for women. It urged the U K to ensure that there is a 
unified nat ional strategy and policy for the implementation of 
a l l provisions of C E D A W so that a l l w o m e n can benefit 
equally as a result of the government's obl igat ion under the 
C o n v e n t i o n to fulf i l their de jure and de facto rights. 

Piecemeal law reform and weak implementation 

Because of the lack of a holistic approach, law reform i n one 
area is sometimes negated by confl ic t ing laws. There may be 
dual or even triple legal systems - c i v i l and religious or cus­
tomary - as i n the case of India, Sr i Lanka , Malaysia and 
Niger ia . There may also be a lacuna i n the law that has nega­
tive consequences i n another area. In India, constitutional 
guarantees for equality do not regulate the private sector. T h e 
Commit tee has therefore recommended that India enact an 
anti sex discrimination act to make the standards of C E D A W 
and the guarantees of the Const i tu t ion applicable to non-state 
actors. 

9 
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E v e n where there are good laws, implementation and 
enforcement is weak and the Committee has consistently 
pointed out the need for monitoring to see if there is de facto 
enjoyment of rights by women. 

Persistence of discrimination 

Basically there has not been much of an attempt to make a 
comprehensive inventory of discriminatory laws w i t h a view to 
their revision or repeal, and i n many countries discrimination 
i n the law and practice remains. In Nigeria , the Const i tut ion 
st i l l contains discriminatory provisions, and social acceptance 
of harmful traditional practices - including widowhood prac­
tices, female genital muti lat ion ( F G M ) and ch i ld marriage -
make their e l iminat ion difficult. In Trinidad and Tobago, the 
Commit tee noted that violence against women is deeply 
entrenched and perhaps tolerated by society. Other areas brought 
to the attention of the Commit tee are the need i n India for a 
holistic health plan and the need to arrest maternal and infant 
mortality rates, w h i c h are among the highest i n the world. T h e 
Commit tee also expressed concern at the lack of law reform 
w i t h regard to the personal laws of different religious groups i n 
India. 

Rights not extended to minority women or 
throughout States' territories 

T h e Committee has also drawn attention to the fact that, i n 
spite of laws and policies to protect the rights of minorities, 
governments have been unable to fulfi l these rights or to mon­
itor and provide adequate remedies for the violations of the 
rights of women from minority and other disadvantaged groups 
such as the Dalits of India, the Maoris of N e w Zealand or the 
women of ethnic minorities i n the U K . Besides legislation, 
more positive action is needed by governments to protect the 
rights of these women. 

A s noted above, the Commit tee was concerned that, w i t h 
the devolution of power i n the U K to national assemblies, the 
protection of women might not be even. They pointed out 
that the State must ensure that there is a unified strategy and 
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policy for implementation of a i l provisions of C E D A W so that 
al l women i n the entire territory of the State party can benefit 
equally. Furthermore, the Commit tee pointed out that there 
was very little information i n the report of the U K o n the 
implementation of C E D A W i n the Isle of M a n , the Turks and 
Caicos Islands, the V i r g i n Islands and the Falkland Islands. 
T h e U K needs to pay serious attention to its obligations as a 
State party to C E D A W w i t h regard to its overseas territories. 

Weak representation of women 

T h e Commit tee has consistently pointed out the weak repre­
sentation of women i n decis ion-making i n almost al l 
C o m m o n w e a l t h countries, both developed and under-devel­
oped. Even i n N e w Zealand, where women have held consti­
tutional office, women are poorly represented i n parliament 
and local government and do not h o l d adequate numbers of 
positions as chief executives i n the public sector. 

Weak reporting record and lack of data collection 

Reporting is seldom o n time and there is inadequate data co l ­
lect ion for the purposes of moni tor ing the implementation of 
C E D A W . T h i s means there is n o monitor ing of the effects of 
laws, policies and programmes, n o indicators of de facto realisa­
t ion of women's rights and no knowledge of obstacles to their 
realisation. There also do not seem to be plans to implement 
C E D A W ' s C o n c l u d i n g Comments . 

Weak institutions 

There are improvements i n the infrastructure of the nat ional 
machineries for women i n a l l the countries concerned but 
these remain weak. Institutional arrangements for promoting 
women's rights lack the required technical capability or do not 
have the required influence to be taken seriously. 

A n example of this is India, w h i c h has put i n place many 
initiatives for the protection of women's rights such as a 
N a t i o n a l Commiss ion o n W o m e n , w i t h state-level commis­
sions having the responsibility for developing act ion plans o n 
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gender and proposals for law reform. However, the C E D A W 
Commit tee and N G O s have observed that such plans adopt a 
welfarist approach and that the proposed law reform is not 
adopted by the Government . 

Technically too the national machineries and plans of 
many countries suffer from a lack of resources, time-framed 
targets and/or monitoring. 

Examples of Best Practices 

CEDAW in the courts 

C E D A W has been cited i n the courts i n India, N e w Zealand 
and Niger ia . T h e Committee commended the contr ibut ion 
made by the Supreme C o u r t i n India, i n developing the con­
cept of social action l i t igation and a jurisprudence integrating 
the C o n v e n t i o n into domestic law by interpreting C o n ­
stitutional provisions o n equality between women and men. In 
the case of N e w Zealand it was pointed out that the courts had 
taken international treaties, including C E D A W , into consider­
at ion i n domestic cases. 

Law reform 

There is considerable evidence of piecemeal law reform. For 
example, Canada has created Domestic Vio lence Family 
Courts . India has banned sex selective abortion. N e w Zealand 
has enacted the Employment Relations A c t 2000 w h i c h , 
though not focusing explicit ly on women, would benefit 
women. It has also established a Pay and Employment Equity 
Task Force, to make progress i n the area of pay and equality i n 
employment i n the public sphere, and established paid 
parental leave. 

Niger ia has put i n place new federal laws supporting equal­
ity, the Trafficking i n Persons Prohibi t ion, Law Enforcement 
and Adminis t ra t ion A c t 2003 and the C h i l d Rights A c t 2003. 
There are also a number of state laws prohibit ing discrimina­
t i o n against women i n areas such as F G M , widowhood prac­
tices and early marriage. 

Trinidad and Tobago has passed Equal Opportunity 
Legislation and i n 2002 was awaiting the appointment of the 
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Equal Opportunity Commiss ion and Tr ibunal . Legislation pre­
venting employers from discriminating against women o n the 
basis of pregnancy has been passed and marital rape is a crime. 

Reform i n the U K includes new legislation i n areas such as 
the national min imum wage, the new outcome-oriented 
budgetary reform, the commitment to family-friendly employ­
ment and legislation for the protection of women, namely the 
A n t i - S e x Discr iminat ion A c t 1996, the Protect ion from 
Harassment A c t 1997 and the Sex Offenders A c t 1997. 

Policies and plans 

There are a number of nat ional policies for women, plans of 
action for women and initiatives for gender mainstreaming i n 
budgeting, etc. O f interest is the U K ' s 1999 budget, w h i c h has 
a strategic orientation resulting i n increased c h i l d benefit and 
family tax credit, and mainstreaming of the budget to benefit 
women. 

Women in decision-making 

In N e w Zealand, women have held four constitutional posi­
tions, namely those of the Governor General , the Prime 
Minister , the Attorney General and the C h i e f Justice, while 
the proportion of women Ministers of the C r o w n and the rep­
resentation of women at al l levels of the Min is t ry of Foreign 
Affairs and Trade has risen considerably. 

Development assistance as part of States' obligations 

Developed countries have an additional role: that of assisting 
developing countries. T h e obligation of States parties under 
C E D A W includes ensuring a gender dimension i n any devel­
opment assistance they may provide. N e w Zealand was com­
mended for its policy of strengthening the promotion and pro­
tection of women's human rights and of integrating a gender 
dimension into development co-operation programmes, partic­
ularly i n the Pacific region. 
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Conclusion 

In many countries, whi le there is ad hoc reform of laws and 
creation of interventions for the advancement of women, such 
as plans of action or gender mainstreaming and gender budget­
ing, there does not seem to be a conscious application of 
C E D A W at the domestic l e v e l States must take steps to incor­
porate C E D A W into domestic law so that it is directly appli­
cable i n the courts. Capacity has to be built i n a l l branches of 
government, vertically and horizontally, to use C E D A W as a 
framework for a l l interventions such as law reform, plans of 
action, programmes and services, gender mainstreaming as wel l 
as gender budgeting. T h i s w i l l help introduce a rights-based 
approach into these interventions using the lens of C E D A W , 
focusing o n substantive equality and non-discr iminat ion. 
Special efforts must be made to train judges and lawyers to 
apply international human rights jurisprudence i n court cases, 
w i t h special reference to C E D A W jurisprudence. Capacity-
bui lding for a l l branches of government as wel l as for women's 
groups must focus o n the creation of clarity o n the meaning of 
substantive equality and indirect discrimination as embedded 
i n the C o n v e n t i o n . T h e capacity of women must be built to 
form constituencies for advocacy to c la im their rights and to 
draw accountability from governments. Data col lect ion must 
be consistent, sustained and refined to include indicators that 
w i l l reveal the de facto situation of women and identify obsta­
cles to de facto equality. 

C E D A W report wri t ing is a useful tool for a State to m o n i ­
tor itself and must be taken seriously. Reports must be submit­
ted o n time to ensure effective and progressive implementation 
of the C o n v e n t i o n . Countries must draw up comprehensive 
plans to implement C E D A W , including incorporating the rec­
ommendations from the C o n c l u d i n g Comments , and special 
attention needs to be paid to disadvantaged groups of women. 
Adequate institutional arrangements, including mechanisms 
for intersectoral co-operation and budgetary al location, must 
be put i n place. States must form partnerships w i t h N G O s for 
needs identification, data sharing and identification of obsta­
cles to de facto equality. 

Finally, a positive culture for human rights and women's 
equality must be created. C E D A W must be popularised and a 
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plan put i n place to eliminate negative elements of culture and 
stereotyping of women and men. 

Notes 

1 As of April 2004. 
2 It is not the aim of this paper to provide a comprehensive assess­

ment of C E D A W implementation in Commonwealth countries. 
Rather, what will be attempted is to provide brief snapshots of 
achievements and challenges in selected countries: Canada, India, 
New Zealand, Nigeria, Trinidad and Tobago and the United King­
dom. The information for this analysis is taken from the respective 
Concluding Comments of the C E D A W Committee. The years of 
the review and the reference to the Concluding Comments are as 
follows: Canada, 2003, A/58/38 (Part 1); India, 2000, A/55/38 
(Part 1); New Zealand, 2003, A/58/38 (Part 2); Nigeria, 2004, 
A/59/38 (Part 1); Trinidad and Tobago, 2002, A/57/38 (Part 1); 
and the U K , 1999, A/54/38/Rev 1 (Part 2). 

3 Cited in Buergenthal, 1988. 
4 De jure and de facto - as a matter of law and as a matter of fact, i.e. 

in reality. 
5 The lack of enabling legislation may be an obstacle for direct 

applicability of treaty law in the courts but, if there is political will, 
it should not be an obstacle to providing definitions of equality or 
discrimination or to amending legislation according to the norms 
and standards of the Convention. 
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Recent Key Trends and Issues 
in the Implementation of 
CEDAW 

Feride Acar1 

Basic Premises of CEDAW 

T h e C o n v e n t i o n o n the E l iminat ion of A l l Forms of 
Discr iminat ion against W o m e n has now been i n force for over 
20 years. To date, it has been ratified or acceded to by 170 
States. 2 It is the only legally binding international instrument 
to set forth the human rights standards for women and girls i n 
the ful l range of c i v i l , pol i t ical , economic, social and cultural 
areas of both public and private life. It sets the international 
standard of equality between women and men. 

T h i s unique instrument was drafted i n the latter part of the 
1970s, adopted by the General Assembly i n 1979 and came 
into force i n 1981. It was built o n the legacy of decades of work 
going back to the inception of the U N itself. It is fair to say 
that the Women's C o n v e n t i o n is the common offspring of the 
international human rights movement and the women's move­
ment under the roof of the U N . T h e unique and almost 
Revolutionary' text of this international legal instrument 
reflects the developments i n both of these movements. H u m a n 
rights principles and standards such as the ' indivis ibi l i ty ' and 
'universality' of rights, as wel l as the issues and concerns of the 
women's movement of the 20th century ranging from legal to 
economic equality, are incorporated i n C E D A W . 

Thus, the C o n v e n t i o n not only incorporates i n itself provi ­
sions pertaining to a l l areas of human rights (i.e. pol i t ica l and 
c i v i l as wel l as economic, social and cultural), and aims at their 
universal enjoyment by al l women i n al l parts of the world, but 
it also elevates these broad-based human rights provisions to 
the level of a legally b inding piece of international law. 

Bui ld ing o n the gains of the second wave feminist move­
ment, w h i c h emphasised the critique of patriarchy and the 
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dichotomy of public versus private spheres, C E D A W approaches 
the h u m a n rights of women from a more sensitive and relevant 
perspective than any other international legal instrument. T h e 
C o n v e n t i o n , by referring specifically to women's human rights 
i n the private sphere, i.e. i n the family and i n marriage (article 
16), operates from an awareness that the family, that most 
private of a l l private spheres and relations w i t h i n it, need to be 
addressed i n order to ensure respect for, promote and imple­
ment women's human rights. 

It is i n this sense that C E D A W has been called "an innova­
tive and ambitious" treaty. T h i s C o n v e n t i o n not only covers a 
wide spectrum of rights but is also very aware of the systemic 
nature of violations of women's h u m a n rights. It clearly oper­
ates o n the basis that al l h u m a n rights of women are inextrica­
bly l inked to one another (i.e. they are indivisible and inter­
dependent). 

Prior to C E D A W , human rights instruments often failed to 
bring to l ight violations of women's h u m a n rights no matter 
how serious these may have been. Because such violations 
often took place i n the private sphere, they were not consid­
ered 'public concern' or 'state responsibility', or many vio la­
tions were also thought to relate to the domain of traditions, 
culture and religion, w h i c h are areas that were a l l too often 
assumed to be impenetrable by or to have immunity from legal 
and pol icy intervention. 

Today, around 20 years after the coming into force of 
C E D A W , one of the six core U N H u m a n Rights Convent ions , 
our perceptions and attitudes a l l over the world are signifi­
cantly different. I believe, despite problems and challenges (to 
w h i c h I w i l l be referring a l i t t le later), the fact that basic prem­
ises of C E D A W are accepted by the large number of States 
that have ratified this C o n v e n t i o n is a gigantic step i n the 
right direct ion for humankind . W h a t , then, are these basic 
premises of C E D A W ? Let me briefly underline them. First and 
foremost, this C o n v e n t i o n does not operate w i t h an abstract 
concept of equality. Instead, article 1 of the C o n v e n t i o n pro­
vides a clear def init ion of discr imination and reflects the 
recognition that discrimination against women is a universal 
reality that is to be eradicated. In other words, this 
C o n v e n t i o n is neither vague nor neutral w i t h respect to it 
diagnosis and definit ion of gender-based discrimination. 
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Therefore, the State party that ratifies it should neither be pas­
sive nor neutral i n the face of discrimination against women. 
Specific forms and areas of discrimination against women are 
to be identified and made visible, and proactive and thera­
peutic measures as well as actions for redress of victims and 
punishment of violators are to be taken effectively and swiftly. 

Through its substantive articles (articles 1-16) C E D A W 
transcends the traditional human rights framework by address­
ing both public and private realms. Through its reference (article 
1 ) to discr iminat ion of 'effect' and 'purpose', the C o n v e n t i o n 
manifests a sensitive and comprehensive outlook that covers 
both 'direct' and ' indirect ' or ' intentional ' and 'unintent ional ' 
discrimination. Through its targeting of both de jure and de 
facto discrimination against women, the Women's C o n v e n t i o n 
addresses legal norms as well as social norms, cultural practices, 
traditions and customs as possible bases of discrimination 
against women (article 5). Prejudicial and discriminatory trad­
itions and cultural norms and practices are thus to be modified 
so as not to preserve or strengthen gender stereotypes that 
impede women's ful l enjoyment of their human rights. 

T h i s premise of C E D A W is certainly a very bold step that 
could only be built on the gains of the international women's 
movement. It nonetheless continues to constitute a major 
challenge to implementation worldwide (as the nature of so 
many of the reservations by State parties to C E D A W demon­
strates). T h e issue of traditions and culture is inevitably raised, 
be it as an 'obstacle' or an 'excuse', during the C E D A W 
Committee's dialogue with State parties when they report. 
There is no doubt that discriminatory traditions and prejudi­
c ia l cultural practices continue to be major impediments to 
women's human rights in most societies around the world . 

A n o t h e r very salient and radical aspect of C E D A W is the 
fact that this C o n v e n t i o n clearly states (article 4.1) that affirm­
ative act ion (called 'temporary special measures' i n the lan­
guage of the Convent ion) taken by States, pol i t ical parties or 
employers to speed up de facto equality of women and men is 
not to be considered discriminatory. T h e C o n v e n t i o n , at the 
same time, rules out very clearly the permanent maintenance 
of unequal and separate standards for sexes as discriminatory. 
This , I believe, is a critically important stand and most rele­
vant to the realisation of gender equality i n the world. In this 
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very important article (article 4.1), the Women's C o n v e n t i o n 
says that encouragement and incentive policies are needed to 
accelerate attainment of equality but that these cannot be 
allowed to turn into permanent standards of judgment, 
achievement, remuneration etc. separate for women and men. 
O u r experience around the world testifies to the relevance of 
this approach. 

W e are now able to see clearly that, i n societies w i t h differ­
ent levels of economic development and cultural backgrounds, 
'temporary special measures' such as incentives and quotas 
have been uniquely effective i n promoting women's participa­
t ion i n politics and decision-making positions as wel l as i n the 
economy. In others, premature removal of quotas has resulted 
i n a reduced number of women i n such positions. W e also 
observe that i n the 21st century there are st i l l countries where 
women are persistently denied the right to vote, let alone to be 
i n positions of pol i t ical decision-making, simply because they 
are women. M a n y women around the world do not enjoy their 
right to make decisions about personal and/or public aspects of 
their lives because cultural and social values and their reflec­
tions i n laws of their countries have set permanently different 
standards for women and men. T h i s is why we can confidently 
say that, if used as stipulated by the C o n v e n t i o n (article 4.1), 
'temporary special measures' are an indicat ion of the 'degree' of 
a government's pol i t ica l w i l l to improve the situation of 
women i n a country. 

A n o t h e r very basic tenet of the Women's C o n v e n t i o n is 
that it covers not only State and public actors but individuals, 
organisations and enterprises. Thus, this C o n v e n t i o n holds the 
State responsible for prohibit ing any discr iminat ion against 
women by third parties. T h e State is to ensure through its laws, 
policies and monitor ing mechanisms that such discr imination 
does not happen and to punish those who do discriminate 
against women. 

Bearing i n m i n d that discrimination against women often 
takes place i n places and i n contexts that are not formally 
'state-controlled' and/or by people who are not official agents 
of the State, this is indeed a sine quo n o n for ful l implementa­
t ion of women's h u m a n rights. 
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The Convention and the Beijing Platform for 
Action 

Provisions of the C o n v e n t i o n as set out i n its 16 substantive 
articles and the 12 cr i t ical areas of the Bei j ing Platform for 
A c t i o n ( B P F A ) are closely connected. In fact women's human 
rights as enshrined under the C o n v e n t i o n form the legal 
framework for and are central to the Platform. 

Furthermore, the Convention's monitoring process enables 
the Commit tee o n the E l iminat ion of Discr iminat ion Against 
W o m e n ( C E D A W Committee) to look for States' compliance 
w i t h the Platform as wel l as the C o n v e n t i o n itself. W h i l e it is 
the Commiss ion on the Status of W o m e n ( C S W ) that has the 
primary mandate for monitoring the implementation of the 
B P F A , the C E D A W Commit tee also has a salient role i n this 
respect. T h e Platform specifically asks States parties to the 
C o n v e n t i o n to include information on measures taken to imple­
ment it w h e n reporting for C E D A W , and the Commit tee is 
tasked to take the Platform into account when considering 
these reports. 

Th is is a responsibility that the C E D A W Committee takes 
very seriously and has been systematically carrying out through 
its review of State party reports since the Fourth W o r l d 
Conference o n W o m e n . Since that time the C E D A W 
Commit tee i n its C o n c l u d i n g Comments has also routinely 
included a recommendation to the reporting State party to 
widely disseminate the B P A . In its review of State reports, the 
Commit tee has also often highlighted the commitments made 
by State parties at Bei j ing and i n its C o n c l u d i n g Comments 
it noted if and where States have failed to address the B P F A i n 
their reports. T h e Commit tee has often requested adoption of 
overall plans for implementation of the B P F A w i t h i n a clear 
time frame, and i n its 'constructive dialogue' w i t h the States 
representatives it always inquires into the results of implemen­
tat ion of the Platform. Those issues and areas addressed more 
specifically by the Beijing+5 process, such as marital rape, 
crimes of 'honour', crimes of passion and racially motivated 
violence against women have also increasingly found their 
way into the Committee's review agenda i n the years since 
2000. Thus, the C E D A W Committee is accorded a unique 
opportunity to systematically observe and evaluate what is 
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happening around the world w i t h respect to the h u m a n rights 
of women. 

Some Observations on Key Issues and Trends in 
Women's Human Rights 

L o o k i n g out from the vantage point of C E D A W one is, first 
and foremost, struck by the fact that, despite significant 
progress, universal ratification of C E D A W - w h i c h was tar­
geted for 2000 - has not been achieved, and there are st i l l a 
large number of reservations to this C o n v e n t i o n . In fact, 
C E D A W has the largest number of reservations of any human 
rights treaty. To me this shows that whi le most States may be 
w i l l i n g to recognise the human rights of women o n a general 
plane, many are st i l l not ready to commit themselves to abide 
by these rights fully. It is also a fact that a good number of these 
reservations are entered o n articles 2 and 16 of C E D A W and 
some, unfortunately, are stated i n very broad, sweeping terms. 
Since articles 2 and 16 delineate the spirit and essence of effec­
tive implementation of women's h u m a n rights, the C E D A W 
Committee considers the presence of particularly very broad-
based reservations to articles 2 and 16 as highly problematic 
and, i n fact, incompatible w i t h the C o n v e n t i o n itself. 

There are those who see ratif ication w i t h such serious 
reservations to substantive articles as merely a pol i t ica l ploy by 
States who may want to jump o n the band-wagon of inter­
national 'pol i t ical correctness' without necessarily having a 
genuine pol i t ica l w i l l to implement women's h u m a n rights. 
Perhaps some of the reservations to the Women's C o n v e n t i o n 
give justification to these views. It is a fact that some States, 
contrary to international law, have placed reservations that are 
not only extensive i n scope but also undermine the 'meaning 
and purpose' of the C o n v e n t i o n . T h e Commit tee , as wel l as 
some other State parties and international women's voices 
(particularly the B P F A and Bei j ing +5), have expressed, time 
and again, serious concern over such reservations. I am pleased 
to say that i n recent years there have been a few withdrawals 
of such incompatible reservations and/or l imi ta t ion of their 
scope. Yet many such reservations st i l l remain and some new 
ones have been added. 

W h a t is more, some States continue to indicate that they 
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have no intent ion of withdrawing incompatible and sweeping 
reservations that seriously impede the implementation of the 
C o n v e n t i o n . T h i s is a true dilemma not only for the 
Commit tee but also for a l l defenders of women's human rights 
around the world. O n e is left i n the highly uncomfortable pos­
i t i o n of having to decide w h i c h is less damaging: ratification 
w i t h reservations that may be contrary to the 'meaning and 
purpose' of the C o n v e n t i o n , which seriously renders the 
instrument ineffective i n terms of its impact o n women i n that 
country, or non-ratif ication, w h i c h means no reporting obliga­
t i o n and consequent absence of any international monitor ing 
or scrutiny of women's human rights i n that State. W h i l e the 
Committee's attitude has been to support the first opt ion and 
hope to use the reporting process and the 'constructive dia­
logue' opportunity w i t h the State party i n a patient and deter­
mined manner to encourage and pressure for removal or t r im­
m i n g of such incompatible reservations, it is essential that the 
international community systematically press for a change of 
attitude o n the part of State parties on this matter. 

T h e progress i n the world i n the area of recognition and 
implementation of women's human rights is obvious. N e w leg­
islation, growing awareness and sensitivity, strengthening of 
machineries at both State and c i v i l society levels are universal 
phenomena. Yet there is also evidence that implies that the 
international community is st i l l far from having reached a 
shared n o t i o n of women's human rights as contained i n 
C E D A W , formulated into policy guidelines and programmes i n 
the B P F A and further elaborated and updated i n Beijing+5. 
N a t i o n a l implementation remains as the bottleneck for h u m a n 
rights of women. Strikingly wide differences i n pol i t ical w i l l , as 
wel l as actual capacity and resources available for nat ional 
mechanisms, and, most importantly, the extent to w h i c h the 
harmonisation of principles of women's human rights into the 
social and cultural climate at the national level has been 
achieved, constitute fundamental axes along w h i c h nat ional 
implementation varies among States. 

Legal rights 

It is true that legal frameworks for equality have been strength­
ened i n most countries, and better mechanisms for redress for 
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violations of rights (such as more informed and gender-
sensitive courts and ombudsman mechanisms) have come into 
being i n many countries. Some States have enhanced their 
constitutional principles of equality between men and women 
i n the aftermath of Bei j ing. W i t h respect to incorporation of 
C E D A W into domestic law there are variations. In some States 
international treaties take precedence over domestic legisla­
t ion i n w h i c h case, when ratified, C E D A W automatically 
becomes the law of the land. In others, specific legislation 
needs to be adopted to implement women's human rights as 
they are deployed i n C E D A W . In countries that travel the 
former route, actual justiciability of women's human rights is 
often the problem. In the latter cases, o n the other hand, 
enactment of the necessary legislation often takes a long time 
and is uneven w i t h respect to the various types of rights 
protected under C E D A W . 

There are st i l l quite a few countries where the constitution 
does not refer to equality between women and men, and many 
others where the constitution does not incorporate a clear def­
i n i t i o n of discr iminat ion such as that contained i n article 1 of 
the C o n v e n t i o n . General ly speaking, while laws pertaining to 
c i v i l and pol i t ica l rights are often enacted first and imple­
mented more seriously, laws that protect women's economic 
rights i n the areas of ownership and employment frequently lag 
behind. 

A t the national level , w i t h regard to mechanisms, some 
countries have instituted specific gender ombudsman (notably 
the N o r d i c countries and some Eastern European States) and 
others have a deputy ombudsman and/or a women's rights 
commissioner i n the H u m a n Rights Commiss ion to specifically 
respond to women's h u m a n rights issues. In most countries, 
however, women's human rights continue to be 'lost' i n 
ombudsman or law commission structures and suffer from lack 
of sufficient attention at the nat ional level . It is noteworthy 
that i n several M u s l i m countries law reform measures, imple­
menting the C o n v e n t i o n and the Bei j ing Platform for A c t i o n , 
have included the revision of personal status laws, establish­
ment of family courts, adoption of family codes and reform of 
citizenship laws. However, m u c h more needs to be done i n this 
area i n order to make women's human rights, as they are depicted 
i n C E D A W , 'real' for women at home i n these countries. 
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A relatively new area of law where women's human rights 
are increasingly being taken into consideration is migration 
and refugee legislation. Several States have recognised gender-
based persecution i n their refugee laws; provisions i n immigra­
t ion legislation to protect the human rights of immigrant 
women have also been adopted by a few. In report after report, 
we i n the C E D A W Committee observe that discriminatory 
laws, particularly those governing marriage, administration of 
marital property, divorce and the family, persist. M a n y States 
also continue to have laws discriminating against women i n 
relation to nationality whereby women cannot pass their 
nationality to their chi ldren o n an equal basis w i t h men. 
Blatant discrimination i n penal law, particularly where prose­
cut ion of sexual crimes and rape and penalties for crimes com­
mitted i n the name of 'honour' are concerned, can be found i n 
many countries. M a r i t a l rape is recognised as a crime punish­
able by law i n only a very small number of countries. 

Discriminatory laws governing ownership and inheritance 
of land, access to loans and credits, and health, such as those 
requiring that a wife obtain her husband's consent for sterilisa­
t ion or abortion, are maintained. 

These observations provide sufficient evidence that at the 
national level even de jure discrimination is st i l l far from being 
eradicated. It has also been the Committee's observation that 
women experience more discrimination as a result of the co­
existence of multiple legal systems. In some countries, custom­
ary and religious laws, w h i c h govern personal status and 
private life, exist side by side w i t h positive law. T h i s situation 
often provides legal grounds for discrimination. Such laws 
sometimes prevail over the non-discr iminat ion provisions of 
even the Const i tu t ion of the country and they often constitute 
a powerful foundation for non-implementat ion of women's 
human rights. 

Violence against women 

H a v i n g been drafted i n the 1970s, when the State parties con­
vened under the roof of the U N were not yet ready to admit to 
the reality of violence against women as a form of gender-based 
discrimination, the text of the C E D A W C o n v e n t i o n makes no 
explicit reference to violence against women. Conceptual ly 
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and theoretically, the C o n v e n t i o n could readily accommodate 
it. So, since its establishment, the C E D A W Commit tee has 
taken it upon itself to make clear, i n a number of Genera l 
Recommendations, that gender-based violence falls w i t h i n the 
meaning of discrimination against women. In 1989, the 
Committee adopted General Recommendat ion 12 o n violence 
against women w h i c h recommended that States include infor­
mation i n their reports to the Commit tee o n the incidence of 
violence against women. In 1990, General Recommendat ion 
14 addressed 'female circumcision* and other traditional prac­
tices harmful to the health of women. 

In 1992, the Committee adopted General Recommendation 
19, w h i c h defines gender-based violence as violence that is 
directed against a woman because she is a woman or that 
affects women disproportionately, and declares it to be "a form 
of discrimination against women that seriously inhibits women's 
ability to enjoy rights and freedoms o n a basis of equality w i t h 
men" . T h e general recommendation makes clear that "States 
may be . . . responsible for private acts if they fail w i t h due d i l i ­
gence to prevent violations of rights or to investigate and p u n ­
ish acts of violence, and for providing compensation". 

O u r examination of State reports reveals that significant 
progress has indeed occurred towards the e l iminat ion of v i o l ­
ence against women i n the world. T h i s scourge is now widely 
recognised as a pervasive and unacceptable gross v io la t ion of 
women's human rights. It is, nonetheless, a fact that i n today's 
world there are sti l l societies that fail to recognise violence 
against women as a public concern. In particular, violence that 
occurs i n the home or is related to tradit ion or custom (such as 
female genital mutilation) presents a problem. M a n y countries 
have passed legislation and introduced policies i n this area. I 
am proud to say that alongside rising global awareness o n the 
subject, largely owing to the Bei j ing process and other U N 
efforts, the C E D A W Committee's o w n review and recommen­
dations have helped pave the way for domestic violence legis­
lat ion i n many States. T h e remaining questions i n many 
national contexts are: how adequate are these laws and p o l i ­
cies, and how well are they supported by measures to sensitise 
the police, judiciary, heal th professionals and the public i n 
order to ensure their effective implementation? 

O n e particularly relevant contr ibut ion to the e l iminat ion 
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of violence against women through the more effective imple­
mentat ion of C E D A W worldwide can be expected v i a the 
O p t i o n a l P r o t o c o l T h i s instrument, w h i c h entered into force 
at the end of 2000, allows individual women and groups of 
individual women to complain to the Commit tee of violations 
of their rights i n the C o n v e n t i o n . It also allows representative 
complaints where victims consent to representation, although 
this requirement can be waived where it is impossible to get 
such consent. T h e O p t i o n a l Protocol also entitles the 
Commit tee to inquire of its own mot ion into "grave or system­
atic" violations of the C o n v e n t i o n . N o reservations are per­
mitted to the terms of the instrument, but it is possible to opt 
out of the inquiry procedure. There is also a provision that 
obligates States to protect individuals from ill-treatment or 
int imidat ion as a result of using the Protocols provisions. 
These impressive and progressive elements of the O p t i o n a l 
Protocol should be taken advantage of by women around the 
world , particularly to combat al l forms of violence against 
them. 

T h e adoption and entry into force of the O p t i o n a l Protocol 
- now w i t h 49 State parties, and many more signatories - point 
to the improved and better-equipped capacity of the inter­
national legal framework to address the human rights concerns 
of women. O n l y time, however, w i l l te l l about its actual effec­
tiveness. Nat iona l level awareness-raising and capacity-building 
are once again cri t ical for this instrument's effective utilisa­
t ion . L ike any other instrument it w i l l only be as good as the 
way i n w h i c h it is used. 

I believe that women's N G O s worldwide that have played 
an absolutely indispensable role i n bringing the O p t i o n a l 
Protocol to life now have an equally cri t ical responsibility i n 
ensuring it a robust existence. 

A crit ical emerging fact about the implementation of 
women's human rights i n the globalised world is that, i n a 
number of culturally or ethnically plural societies or i n coun­
tries that have large immigrant populations (many of w h i c h 
are developed societies), what is called 'respect for traditions, 
culture or religion of minorities' appears to impede vigorous 
protection of women's human rights. Th is is particularly so 
w i t h respect to the prosecution and punishment of perpetrators 
i n religious and ethnic communities. Th is is an extremely 
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grave situation because it adds a new dimension to an already 
existing serious challenge to women's h u m a n rights. 

It is a fact that crimes that are committed against w o m e n i n 
their communities, their workplace and i n their o w n families 
are often excluded from the purview of much h u m a n rights 
protection, even if these violations are sustained by a State 
structure that tolerates or even encourages such act ion. But 
even more seriously, both de facto and de jure violations of 
women's rights - i n areas such as family law, nationality, bodily 
integrity, freedom of expression, freedom of reproductive 
choice and liberty of movement - are also often overlooked, i f 
not justified, by governments o n the basis of respect for tradi­
t ion, culture or rel igion. These are almost 'tolerated' due to a 
misguided not ion of 'cultural relativism'. T h i s not only obscures 
violations of the rights of women, but creates a d i lemma and 
inhibits f i rm response to such acts from the international com­
munity. It is, therefore, a serious challenge w h i c h b o t h the 
national governments and the international human rights 
community must be prepared to confront i n the future. 

W e must a l l operate w i t h the baseline assumption that not 
a l l traditions are good and are to be protected. Discriminatory 
traditions that violate women's h u m a n rights need to be 
changed. 

H u m a n rights are universal; women's h u m a n rights are also 
universal, w h i c h means they are the same everywhere and for 
every woman. 

O u r work i n the C E D A W Commit tee bears witness to the 
rather disturbing and disappointing persistence of stereotypical 
attitudes towards the gender roles of women and men as a crit­
ical challenge to women's human rights worldwide. Prevalence 
of such attitudes is responsible for a whole range of violations 
i n widely different contexts around the world . They form the 
social-psychological breeding ground of traditional practices 
and customs prejudicial to women, such as violence against 
women, polygamy, forced marriage, son preference and 'hon­
our' ki l l ings. In many countries, stereotypical attitudes also 
create a pervasive climate of discrimination, incorporating 
rigid social codes that entrench the traditional role of women 
i n the family and l imi t their participation i n public life. In 
almost a l l regions of the world notions of appropriate work for 
women, w h i c h are often internalised by women themselves, 
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discourage women from entering public life and seeking n o n -
tradit ional employment and seriously l imit women's freedom 
to make choices about their individual roles. 

Multiple discrimination 

Last but not least, let me also point to a most relevant emerg­
ing issue. There is a growing recognition i n the international 
arena that discrimination is multifaceted and complex, and 
that few individuals are affected by only one form of discrimi­
nat ion . T h e rise to prominence of women's issues has had a sig­
nif icant role i n drawing attention at the international level to 
mult iple discrimination. T h e multiple forms of discr imination 
that women may experience, indicating that cross-cutting fac­
tors such as age, disability, socio-economic posit ion or belong­
ing to a particular ethnic or racial group could combine w i t h 
discr iminat ion o n the basis of sex and create specific barriers 
for women, gave visibil i ty to the phenomenon and made clear 
that women so affected would experience multiple disadvan­
tages. T h e B P F A emerges as a landmark document i n that 
respect. T h e impact of multiple forms of discr imination i n edu­
cat ion and training, participation i n decision-making, enjoy­
ment of economic benefits and human rights, inc luding i n 
times of armed conflict as well as the right to be free from v i o l ­
ence, was addressed i n a number of the BPFA's cr i t ical areas of 
concern. 

In this context, the C E D A W Committee has observed that 
while discr imination o n the basis of sex has been slowly erod­
ing, m u c h more needs to be done w i t h respect to the e l imina­
t i o n of multiple and intersecting discrimination faced by 
women around the world. In recognition of this need, there is 
a growing tendency i n the Committee i n recent years to specifi­
cally inquire about and make recommendations to State 
parties w i t h regard to women who are not only denied equality 
o n the basis of their sex, but because of factors such as age, race 
and ethnicity. Other human rights treaty bodies are fol lowing 
suit, w i t h the H u m a n Rights Committee and the Social , 
Economic and Cul tura l Rights Committee increasingly inte­
grating gender into their work. O v e r the years, through its con­
sideration of States parties' reports, the C E D A W Commit tee 
has also seen that various types of discrimination do not always 
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affect women and men i n the same way. T h e Commit tee has 
observed that gender discrimination may be intensified and 
may occur concurrently w i t h other forms of discrimination, 
such as racial, ethnic or religious discr iminat ion. W o m e n who 
are particularly affected by the multiple impact of discrimina­
t ion are women belonging to minority groups i n terms of race, 
ethnicity, nationality or caste, as wel l as migrant workers, 
women asylum seekers, refugees, displaced women and indige­
nous women. 

T h e Committee has seen that discr iminat ion against 
women of different ethnic and racial origins is often mani­
fested i n the most extreme and horrif ic forms of gender-based 
violence. 

A r m e d confl ict and extreme poverty, as wel l as natural dis­
asters and catastrophes, w h i c h are often reflected by increasing 
violence against women i n general, impact disproportionately 
o n women from marginalised, racial and ethnic groups. Select­
ive immigration controls, commercial sexual exploitat ion and 
cross-border trafficking of women are also contemporary pheno­
mena where racial, ethnic or religious discr iminat ion render 
women particularly vulnerable. 

In its work, the Committee has also observed that contem­
porary phenomena such as neo-nazism and neo-fascism, resur­
gence of ethnic nationalism and religious fundamentalism, to 
the extent that these are phenomena based o n ethnocentric 
values and xenophobic hostility towards out-groups, often tar­
get women of such groups as the prey of their oppression and 
aggression. A r o u n d the world, also owing to be spread of such 
movements, women's human rights have been severely vio­
lated i n a variety of ways, ranging from l imi ta t ion of their 
access to resources and basic services to their subjection to 
in t imidat ion and physical violence by State agents and/or fel­
low citizens, a l l the way to their systematic rape and forced 
impregnation as a war tactic. A t this cr i t ical juncture of his­
tory, when world politics once again appear to give way to 
armed conflict , it is particularly important that the lessons of 
the past are not forgotten. W o m e n and girl ch i ldren should not 
be rendered vulnerable to heinous crimes and violations of 
their human rights that the international community has often 
come to deeply regret and be ashamed of i n the past. 
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Conclusion 

N o country i n the world has fully implemented the h u m a n 
rights of women, and fu l l de jure, let alone de facto, equality has 
not been achieved anywhere i n the world. There is, however, 
sufficient cumulative experience i n combating different facets 
of discrimination against women i n different countries. T h e 
globalised world, w i t h the unprecedented communicat ion 
opportunities it has, offers us a chance to benefit from each 
other's experience, to become aware of 'good practices' else­
where and to share resources and, most critically, to avoid rep­
et i t ion of mistakes. I therefore insist that the challenge to con­
front the remaining obstacles can and should be taken up w i t h 
a v is ion of a human condit ion based o n ful l and equal enjoy­
ment of human rights by al l women and men as articulated by 
the Universa l Declaration of H u m a n Rights ( U D H R ) and a 
peaceful world free of al l forms of discrimination against 
women. 

Note 

1 A written statement submitted by Feride Acar, Chairperson of the 
Committee on the Elimination of Discrimination Against Women, 
to the 47th session of the Commission on the Status of Women, 
New York, 3-14 March 2003. 

2 A t the time of writing. There are 177 States Parties as of August 
2004. 
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Recent Thinking and 
Practical Strategies 

Lisa Fishbayn 

Conceptual Framework 

T h e issue of the relationship between gender equality and the 
claims of culture has been identified as a n important factor to 
be considered i n Commonweal th efforts to improve the status of 
women (Coomaraswamy, 2000, para» 22). T h e conflict between 
women's human rights and some practices embedded i n c u l ­
tural traditions raises challenging questions. Does human rights 
discourse seek to impose universal values or culturally relative 
ones? A r e conflicts over human rights indicative of an irrecon­
cilable 'clash of civilisations'? D o h u m a n rights instruments 
l ike the C o n v e n t i o n o n the E l i m i n a t i o n of A l l Forms of 
Discr iminat ion against W o m e n reflect a Western/liberal/ 
Chr is t ian world-view that is inconsistent w i t h Islamic/African/ 
Asian/Aboriginal values? H o w can the claims of international 
human rights law and the claims of culture be reconciled? T h i s 
paper w i l l seek to provide an overview of recent t h i n k i n g o n 
the nature of this confl ict and practical strategies for dealing 
w i t h it . It provides no single cr i ter ion of analysis or plan of 
act ion. Rather, it argues for a complex, contextualised analysis 
to identify the role cultural claims play i n a particular pol i t ica l 
context and for a subtle and wide-ranging array of strategies for 
bui lding a new consensus o n the relationship between culture 
and gender equality. 

T h e paper is divided into five parts. Part 1 explores the 
nature of the n o t i o n of culture at play i n legal debates. Part 2 

considers the justification for cultural rights and the l imits that 
may be put o n them when they violate gender equality. Part 3 

enumerates factors that make the eradication of tradit ional 
practices that impact on women particularly problematic. Part 
4 develops the idea of using cross-cultural and inter-cultural 
dialogue to f ind ways i n w h i c h human rights values are consis­
tent w i t h traditional cultural values. Final ly, Part 5 identifies 
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ways i n w h i c h C o m m o n w e a l t h nations can use the law reform 
process to engage cultural communities i n the process of 
reformulating traditional practices to conform w i t h gender 
equality. 

1 Unpacking the Notion of 'Culture' 

The right to 'culture' 

A r t i c l e 15 of the International Covenant on Economic , Social 
and C u l t u r a l Rights ( I C E S C R ) guarantees the right to partic­
ipate i n the cultural life of one's community. T h e right to pass 
o n cultural beliefs to one's chi ldren through choosing their 
education is referred to i n article 26(3). A r t i c l e 27 of the 
International Covenant on C i v i l and Pol i t i ca l Rights 
( I C C P R ) provides that: 

In those States in which ethnic, religious, or linguistic minori­
ties exist, persons belonging to such minorities shall not be 
denied the right, in community with the other members of their 
group, to enjoy their own culture, to profess and practise their 
own religion, or to use their own language. 

T h i s article has been interpreted to require not merely that 
governments do not impair minority cultural life but that they 
take affirmative steps to protect culture. It has been applied i n 
relatively few cases and the scope of its potential application is 
not clear (Renteln, 2002). 

Conversely, C E D A W requires State parties to "undertake 
al l appropriate measures, including legislation, to modify or 
abolish laws, regulations, customs and practices" that discrim­
inate against women. In particular, they undertake to "modify 
the social and cultural patterns of conduct of men and women, 
w i t h a view to achieving the e l iminat ion of prejudices and cus­
tomary and al l other practices w h i c h are based o n the idea of 
the inferiority or the superiority of either of the sexes or on 
stereotyped roles for men and women" . 1 Th is construction sug­
gests that where the rights to culture and gender equality come 
into conflict , gender equality should take priority. 

Rights to the accommodation of cultural difference have 
been incorporated into domestic law i n some C o m m o n w e a l t h 
countries. Several have drafted their nat ional constitutions 
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w i t h a view to giving effect to article 27. For example, the 
South A f r i c a n Const i tut ion substantially reproduces the rights 
i n article 27 i n sections 30 and 3 1 . 2 A key difference is that 
while article 27 contains no l imitations clause, the rights i n 
the South A f r i c a n text are explic i t ly l imi ted . Culture is only 
guaranteed to the extent that its enjoyment is consistent w i t h 
the enjoyment of other provisions of the B i l l of Rights, inc lud­
ing the right to equality o n the basis of sex and gender. 
Similarly, Sect ion 27 of the Canadian Charter of Rights and 
Freedoms mandates that Charter rights be interpreted i n a 
manner consistent w i t h the preservation and enhancement of 
the multicultural heritage of Canada, but does not give cul ­
tural claims priority over those of equality. 

Some C o m m o n w e a l t h nations guarantee multicultural 
rights i n domestic legislation as wel l . C a n a d a adopted a policy 
of official multiculturalism i n 1971 and passed the Canadian 
Mult icul tura l i sm A c t i n 1985. T h i s A c t places Federal institu­
tions under an obligation to recognise and promote mul t i ­
culturalism, w h i c h includes ensuring that al l individuals 
receive equal treatment and equal protection under the law 
while respecting and valuing their diversity (section 3(1)). 
T h e South A f r i c a n Promotion of Equality and Prevention of 
U n f a i r Discr iminat ion A c t 2000 clarifies that gender-based 
discrimination includes "any practice, inc luding traditional, 
customary, or religious practice, w h i c h impairs the dignity of 
women and undermines the equality of women and men, 
including the undermining of the dignity and well-being of the 
girl c h i l d " (s.8). 

S t i l l other Commonweal th nations have chosen to exclude 
certain traditional practices or the regime of customary law 
from constitutional review. For example, the Const i tut ion of 
Kenya prohibits discrimination based o n sex but these protec­
tions do not apply to laws relating to marriage, divorce, inher­
itance and other aspects of customary family law. In essence, 
this means that these laws cannot be challenged as unconsti­
tutional even if it is clear that they violate women's rights. A 
draft constitution released i n 2002 abolishes some of these 
exemptions but would continue to exclude M u s l i m family law 
from the ambit of constitutional review ( H u m a n Rights 
W a t c h , 2003). 
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Culture defined 

Culture is a dynamic value system of learned elements, with 
assumptions, conventions, beliefs and rules permitting members 
of a group to relate to each other and to the world, to commu­
nicate and to develop their creative potential 

(Canadian Commission for U N E S C O , 1977) 3 

Debates over the impact of human rights norms o n cultural 
practices often rely o n two r ival models of culture. In the first, 
the static model , a culture is understood as the way of life of a 
discrete people. T h e essence of the people is expressed i n a n 
integrated system of ideas and practices. Each element of this 
culture fulfils a necessary h u m a n function and is integrated 
wi th other elements i n a perfectly balanced system (Bennett, 
1991:16). A culture persists through history by reproducing 
itself through inserting individuals into their social roles i n this 
system. T h e agency of individuals is shaped by and expressed 
through their social roles w i t h l itt le remainder. In this model , 
culture is a fragile, organic structure that flourishes if left alone 
but can be destroyed through even small changes. S u c h 
destructive change may come about through direct interven­
t ion from outsiders or through the abandonment of traditional 
ways by members. 

T h e alternative conception is a more dynamic one. T h i s 
sees a culture not as an organic whole but as a shifting set of 
texts, images and practices that has no central core features. 
T h e l ink between these materials and a particular people is 
wrought by history rather than by logical necessity. A cultural 
group maintains a sense of identity through acts of collabora­
tive narration that organise changing materials into a story of 
identity and continuity. It is the capacity and desire to elabo­
rate such stories that is key to the perpetuation of a culture: 

Groups negotiating their identity in contexts of domination and 
exchange persist, patching themselves together in ways differ­
ent from a living organism. A community, unlike a body, can 
lose a central 'organ' and not die. A l l the critical elements of 
identity are in specific conditions replaceable: language, land, 
blood, leadership, religion. Recognised, viable [groups] exist i n 
which any one or even most of these elements are missing, 
replaced, or largely transformed. (Clifford, 1998:338) 
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If we employ this more complex and dynamic n o t i o n of c u l ­
ture, it becomes apparent that change i n cultural norms and 
practices is inevitable. T h e debate shifts from the legitimacy of 
any and al l changes brought about by h u m a n rights to the sub­
stantive merit of the proposed changes and legitimacy of the 
mechanisms through w h i c h they are implemented. 

The kinds of practices that are defended as part of 
culture or tradition 

T h e category of practices that are defended i n the name of cu l ­
ture or tradition is quite broad and potentially unl imited 
because many practices can be defined or redefined as integral 
to cultural life. Practices may always have seemed important or 
may have become so more recently i n response to pol i t ical 
struggles. There are, however, certain patterns of practices that 
appear frequently: 

Marriage practices 
Culture may be invoked to justify the marriage of girls under 
the age of 18. Early marriage is correlated w i t h higher i n c i ­
dence of health problems i n pregnancy and chi ldbir th and 
higher rates of H I V infection. It is also l inked w i t h decreased 
economic development opportunities as young women tend to 
have more children, less power w i t h i n their marriage, less educa­
t ion and less income earning power. O t h e r marriage-related 
practices that may be challenged as violations of women's 
rights are polygyny (a husband taking more than one wife), 
levirate marriage (a widow being required to have sexual rela­
tions wi th and/or marry another member of her husband's 
family), bridewealth (payments made by the husband's family 
to the wife's family as part of the marriage contract) and abduc­
t ion for purposes of rape w h i c h is then legitimised by marriage 
between the v i c t i m and perpetrator. 

Traditional practices harmful to women's health 
Culture is invoked to justify female genital mut i la t ion , 4 dietary 
taboos i n pregnancy that deny women and their growing 
babies nutritious foods, and ritual 'cleansing' of widows 
through sexual relations w i t h men who may put them at risk of 
contracting sexually transmitted diseases.5 
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Property rights 
W o m e n may be characterised as incapable of owning property 
so that they cannot inherit or c la im ownership of anything 
they produce. Inheritance practices may exclude women so 
that when a man dies, his estate passes to his eldest son or 
other male relatives, leaving his widow and daughters without 
property. Women's wages become the property of their hus­
bands or guardians. 

Permanent minority 
T h e law may define women as perpetual minors who never 
become ful l legal persons. T h i s means they cannot enter into 
contracts, sue or be sued i n court, o w n property or act as 
guardians to other minors, including their o w n chi ldren. In 
particular, it means they cannot negotiate to enter into or to 
end their o w n marriages. 

Violence 
T h e authority of husbands and fathers to discipline women and 
chi ldren i n the family is both defined as a key aspect of cultural 
tradition and an important means of al lowing men to insure 
respect for cultural traditions. Such discipline may range from 
physical chastisement for perceived disobedience to murder to 
punish conduct that violates the family's 'honour'. T h e invo­
cat ion of culture may prevent such conduct from being defined 
as a crime at al l or may be accepted as a defence i n court. 

2 The Importance of Understanding and 
Accommodating Cultural Differences 

The political challenge of accommodating cultural 
difference 

Confl ic ts over culture and gender may emerge where the dom­
inant values of the majority i n a State, perhaps as embodied i n 
law, confl ict w i t h human rights norms. They may also emerge 
where it is the practices of a minority cultural community that 
violate human rights norms, and perhaps also violate the 
norms of the general c i v i l law. Philosophers of mult icultural-
ism argue that "dealing w i t h culturally-based claims is the 
greatest challenge facing democracies today" (Kymlicka , 1991). 
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Most C o m m o n w e a l t h States approach the problem of cu l ­
tural toleration i n the context of cultural pluralism. Cul tura l 
pluralism is a state of affairs i n w h i c h participants i n a variety 
of cultural communities l ive together w i t h i n the borders of a 
single society. It is to be distinguished from cultural monism, a 
possibly imaginary situation i n w h i c h a l l members of a pol i t i ­
cal community share a single cultural identity. 

T h e Parekh Report on the Future of Multiculturalism in Britain 
(the C o m m i s s i o n o n the Future of M u l t i - E t h n i c Br i ta in , 2000) 
identified four pol i t ical strategies for coping w i t h the fact of 
cultural pluralism: 

7 Proceduralist 
T h e State creates no nat ional culture, only a neutral frame­
work i n w h i c h cultural groups go about their lives. Dist inct sys­
tems of personal law allow people to l ive entirely w i t h i n their 
own faith- or ethnicity-based community. Examples include 
the O t t o m a n Turkish 'mil lett ' system and some forms of Brit ish 
colonial indirect rule. 

2 Nationalist 
In this model , cultural pluralism is seen as a source of insecu­

rity, instability and potential for confl ict and violence. T h e 
State has a duty to ensure that everyone assimilates into the 
national culture. Members of society should share a thick set of 
common values, i.e. they should speak the same language, 
learn the same history and values, enjoy the same artistic 
expressions and worship the same god. 

3 Liberal 
Liberals suggest we need a c o m m o n c iv ic and pol i t ica l culture 

i n w h i c h pol i t ica l values l ike the rule of law and democracy, 
w h i c h make peaceful social interaction possible, are shared. 
Beyond this t h i n set of shared values, however, individuals are 
free to fol low minority cultural practices i n their private lives. 
T h e key point is that cultural difference is tolerated but the 
State remains entirely neutral between private cultures, treat­
ing minority and majority the same. T h i s is the A m e r i c a n ideal, 
if not the reality. 

4 Multicultural/pluralist 
In this model , ethnic culture and c iv ic culture are seen to over-
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lap. It is acknowledged that the State cannot be neutral but 
always favours the ethnic culture of the polit ical ly dominant 
group and disables that of minorities. T h e law should alter 
public/civic culture to accommodate difference. T h e key dif­
ference from the liberal approach is that the law does not 
merely tolerate difference but celebrates and enables it. T h i s 
approach informs C a n a d i a n policy and has increasingly guided 
recent Bri t ish planning. 

The significance of culture to human flourishing 

Put very briefly, philosophers of multiculturalism argue that 
liberal democracies have a duty to respect and accommodate 
cultural differences because involvement i n a cultural commu­
nity is one of the basic necessities for a person to have a m i n i ­
mally satisfying life. Individuals need cultural communities or 
cultural structures i n order to have a sense of personal identity, 
to have a sense of self-respect, to have a sense of belonging and 
to have a basis to critically evaluate their life choices 
(Kyml icka , 1989:164-66). 

However, it follows that if culture is worthy of respect 
because it enables h u m a n flourishing, cultural practices that 
undermine the h u m a n flourishing of women cannot be pre­
served where challenged as violations of women's equality. 
C u l t u r a l practices that undermine women's self-respect or 
express contempt for them, and cultural practices that deny 
women the opportunity to reflect upon and make important 
choices i n their lives, are not entitled to toleration i n a liberal 
State. 6 

3 Factors Complicating Arguments over Gender 
and Culture 

Women as cultural defenders and cultural symbols 

W o m e n are often associated more intimately w i t h the idealisa­
t ion of cultural traditions than are men for a number of reasons. 

i . W o m e n may i n fact be more traditional because they are 
excluded from the public sphere of work and politics and 
not exposed to other forms of life. Indian women may con-
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tinue to wear traditional dress, for example, while the men 
i n their families have adopted Western dress (Narayan, 
1997:26). Patterns of migrancy to take advantage of employ­
ment opportunities may mean that women remain i n less 
developed rural areas while men migrate to more cosmo­
poli tan cities and abandon tradit ional practices (Walker, 
1982:7). 

i i . A key strategy for accommodating cultural pluralism i n 
multicultural societies has been to develop national laws 
relating to crime and commerce whi le al lowing religious 
and cultural communities to govern the family under 
regimes of personal law. In practice, this means that the 
cultural institutions over w h i c h the community retains 
control are centrally concerned w i t h the regulation of 
women's conduct i n marriage, divorce, custody, domestic 
violence and succession. 

i i i . Even if women are not i n fact more traditional than men 
i n their behaviours, they may play a symbolic role as 
defenders of cultural integrity. Women's conduct may be a 
repository of family honour. 

iv. Th is role as symbols of cultural continuity is reinforced by 
women's involvement i n child-bearing and child-rearing i n 
w h i c h they reproduce and educate new members of the 
community. It may reflect women's involvement i n po l i t i ­
cal struggles o n behalf of the community (Yuval-Davis and 
A n t h i a , 1989). 

v. W o m e n who are otherwise disenfranchised may cherish 
their association w i t h tradit ion as a source of esteem i n 
their o w n eyes and the eyes of the community. 

v i . T h e equation of women w i t h tradit ion may be a particu­
larly important one to communities that understand them­
selves to be engaged i n a nationalist struggle against a 
pol i t ical majority i n their o w n State or against other state 
or international bodies. H o m i Bhabha describes the para­
doxical relationship between two key elements i n the iden­
tity of such groups. O n the one hand, they want to see 
themselves as the logical development of a historically and 
geographically embedded culture. O n the other hand, they 
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want to see themselves as a free and rational new genera­
t ion capable of creating new forms of authentic cultural 
expression. H o w can one people both be artefacts 
unchanged through time and active unconstrained agents? 
A n n e M c C l i n t o c k (1995:359) suggests that gender does 
the work of l i n k i n g these confl ict ing demands: 

the temporal anomaly within nationalism - veering between 
nostalgia for the past and the impatient, progressive sloughing 
off of the past - is typically resolved by figuring the contradiction 
in the representation of time as a natural division of gender. 
Women are represented as the atavistic and authentic body of 
national tradition (inert, backward-looking and natural), 
embodying nationalism's conservative principle of continuity. 
Men, by contrast, represent the progressive agent of national 
modernity (forward-thrusting, potent and historic), embodying 
nationalism's progressive or revolutionary principle of discon­
tinuity. 

The centrality of gender as an organising principle in these com­
munities makes transforming gender relations a complex task. 

The legacy of colonialism 

Parallels between contemporary women's rights legislation and 
colonial era attempts to extinguish customary law as repugnant 
to public policy may lead some to characterise these new laws 
as tainted w i t h colonial ism. For example, debates over the 
future of polygynous marriage i n sub-Saharan A f r i c a resonate 
wi th V i c t o r i a n campaigns to eradicate polygyny for reasons of 
religious ideology and i n order to undermine homestead farm­
ing to free up labour to work for European employers (Simons, 
1968:21; Bozzoli , 1983:139, 158). T h e not ion that women's 
rights legislation has been adopted i n order to conform to the 
norms of international law may allow some to argue that they 
reflect a bowing to imperialist pressures. Indeed, some argue 
that human rights norms themselves are a form of modern 
imperialism, enforcing Western values o n the developing 
world (Pollis and Schwab, 1980:7). 

Conversely, human rights advocates need to be aware of the 
ways i n w h i c h challenges to traditional practices may be co-
opted by interest groups i n order to serve ulterior purposes i n 
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the context of national or international confl ict . R a m a 
Kapur's work has demonstrated how H i n d u nationalists i n 
India have used the language of human rights to argue for the 
rights of M u s l i m women as part of a conscious project to 
undermine the M u s l i m minor i ty (Kapur, 1999). 

Globalisation 

" G l o b a l i s a t i o n ' refers to those processes, operating o n a global 
scale, that cut across nat ional boundaries, integrating and con­
necting communities and organisations i n new space-time 
combinations, making the world i n reality and i n experience 
more interconnected" ( H a l l , 1993 supra: note 74 at 299). T h i s 
may undermine one's capacity to take for granted the legit i ­
macy of the practices of one's o w n culture by rendering visible 
the conscious choices that create and perpetuate them. 

In a globalised world, people do not adopt and retain trad­
itional practices uncritically. T h e i r choices may be shaped by 
politics, law and demographics. T h e adoption of the ve i l is a 
good example. T h e ve i l may be adopted by M u s l i m women as 
a rejection of identif ication w i t h Western values and assertion 
of M u s l i m nationalism as i n revolutionary Iran (Haddad, 
1985) or as a matter of convenience to avoid unwanted atten­
tions from men i n public places. It may also be adopted by i n d i ­
vidual young women as an act of rebellion against their more 
secular parents (Moghadam, 1993:148-49). O n the other 
hand, it may be supported by men as a means of fundamental­
ist renaissance and intensification of control of women. Those 
seeking to transform traditional practices must seek to under­
stand precisely what role or roles the impugned traditional 
practice plays i n its concrete contemporary context. 

4 Responses to the Cultural Objection to 
Women's Human Rights 

Patriarchy is a feature of all cultures 

T h e argument that women's human rights are inconsistent 
w i t h local cultural norms suggests that this situation is unique 
to traditional communities or societies. However, i t is clear 
that cultural factors play a role i n perpetuating discrimination 
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and hampering women's human rights everywhere. In the West, 
for example, C h r i s t i a n religious ideology is characterised as 
inconsistent w i t h the recognition of women's rights to abortion 
and contraception (Cerna and Wallace, 1999:623, 639-40) ; 
values of family intimacy and solidarity are seen as threatened 
by women's rights to be free from physical and sexual violence 
i n the family (Olsen, 1985); and women's employment oppor­
tunities are l imited by gendered stereotypes that do not env i ­
sion wage earners as having significant family responsibilities. 

A related argument suggests that it is inappropriate to crit­
icise traditional practices i n other cultures whi le ignoring the 
exploitat ion of women i n the West. Rather than discipl ining 
the developing world, Western critics should ask, for example, 
why wearing the vei l is a more exploitative form of dress than 
wearing a mini-skirt ( A l - H i b r i , 1999). Proponents of women's 
human rights are, or should be, seeking to alleviate women's 
disadvantage, whatever form it takes. T h i s argument does, 
however, counsel openness and flexibil i ty i n identifying the 
nature and extent of discrimination entailed i n traditional 
practices. Careful analysis of the precise harms of impugned 
practices may provide more tailored and effective remedies. 
For example, the South A f r i c a n Law Commiss ion determined 
that the problem w i t h polygynous customary marriage was not 
its inconsistency with English notions of c i v i l marriage, w h i c h 
mimicked Chr is t ian marriage, but its impact o n the economic 
well-being of prior wives who saw their share of family 
resources diminished when husbands took new wives. Rather 
than seeking to abolish the practice of polygyny, therefore, the 
L a w Commiss ion recommended that this precise problem be 
remedied by requiring that husbands divide their existing 
assets w i t h their first wife before taking a second wife. In this 
way, the economic disadvantage to first wives was diminished, 
whi le the possibility of engaging i n the traditional practice of 
polygyny, under new economic terms, was retained (South 
A f r i c a n Law Commiss ion , 1998:90). 

Human rights values are consistent with a wide 
range of cultural values 

Those who oppose women's rights i n the name of culture sug­
gest that these rights are inconsistent w i t h essential elements 
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of their cultural traditions. However, those who make this 
argument elide the ways i n w h i c h religious and cultural tradi­
tions undergo a process of interpretation, selection and refine­
ment. There are very often counter-tendencies, alternative 
interpretations and insurgent schools of thought competing for 
dominance w i t h i n the cultural community. E v e n where c i v i l 
law purports to be the codif ication of customary or religious 
law, lawmakers have had to select from among competing 
schools of thought about its meaning and implications and 
about w h i c h revisions of the law would best implement this 
interpretation. 7 Codi f i ca t ion does not end the debate either, a 
fact apparent to anyone who has read a judicial o p i n i o n i n 
w h i c h judges disagreed o n the interpretation of a statute. 

A number of human rights theorists recommend encourag­
ing the exploration of these dissonant voices i n order to 
uncover ways i n w h i c h h u m a n rights values can be seen as 
consistent w i t h local cultural values. For example, M a r t h a 
Nussbaum argues that human rights documents can provide 
the occasion and the template for dialogue about the norms of 
sexual equality w i t h i n religious traditions and between rel i ­
gious groups. She also recommends invo lv ing religious com­
munities by inv i t ing them to submit plans for reform that 
articulate how they would integrate a commitment to equality 
and the perpetuation of their traditions (Nussbaum, 1999: note 
36 at 217-8) . 

In the context of the South A f r i c a n customary law debate, 
Thandabantu N h l a p o argues that reliance o n dialogue can 
enable the preservation of the substantive values of underlying 
customary law while changing the forms i n w h i c h they are 
expressed (Nhlapo , 1998:625). In particular, he stresses that it 
is possible to f ind non-discriminatory means of expressing the 
values of respecting and providing for elders, commitment by 
the wider family to the well-being of chi ldren and the valorisa­
t ion of the role of mothers (Nhlapo , 1991:141-45). Dialogue 
w i t h i n and between cultural communities is an important part 
of this process: 

The importance of understanding these approaches is two-fold. 
In the first place, searching for the underlying principle encour­
ages communities to engage in a little introspection: They may 
discover that they disagree less than they thought they did. 
Secondly, whatever the outcome, the communities concerned 
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feel affirmed by taking charge of their own affairs and this 
undercuts any arguments about imposed changes in customary 
law. (Ibid: 626) 

Indeed, including members of traditional communities i n the 
process of identifying norms may often result in uncovering 
flexible egalitarian adaptations that are already i n place but 
that are not reflected i n formal accounts of customary law 
(Nyarnu, 2000:381-415) . 

A version of this strategy has been approved by the South 
African Constitutional G x i r t in its judgement in S. v. Makwanyane 
(1995 (3) S A 391 ( C G ) ) . In addressing the permissibility of 
the death penalty, Justice Makgoro applied both the European 
notions of human rights to life and dignity and the customary 
not ion of ubuntu, w h i c h she interpreted as expressing the 
values of group solidarity, compassion, respect, human dignity, 
conformity to basic norms and morality ( ibid: para. 308). W h i l e 
they derive from different sources and are expressed i n differ­
ent ways, she suggested both conceptions repudiated the death 
penalty. She suggested that, i n developing a constitutional 
jurisprudence for a unified and democratic South A f r i c a , these 
commonalties should be identified and merged into an a l l -
inclusive value system. 

A b d u l l a h A n - N a ' i m suggests a discursive remedy that 
allows the integration of local and human rights norms to be 
explored. However, he emphasises that while participants in a 
cultural community can benefit from f inancial and moral sup­
port from outsiders committed to egalitarian change and from 
cross-cultural dialogue w i t h them, significant voices w i t h i n the 
community must be involved i n order to legitimate these 
changes. H e stresses the importance of supporting an internal 
discourse o n the identif ication and legitimation of egalitarian 
themes and modes of redefinit ion w i t h i n the culture ( A n -
N a ' i m , 1994). 8 A recent account argues that successful inter­
ventions to alter harmful traditional practices have al l involved 
the generation of an alternative internal discourse that can 
demonstrate authoritatively how women's rights fit w i t h i n the 
existing cultural paradigm. 9 

Rhoda Howard objects that approaches that aim at identi ­
fying and developing egalitarian strands w i t h i n the explana­
tory frameworks of i l l iberal cultural practices cannot solve the 
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problem where there is i n fact no indigenous norm that paral­
lels important h u m a n rights norms (Howard, 1995:56). 
Indeed, reference to local norms plays an important legitimat­
ing role but cannot be the end of the story. In the context of 
debates over customary law i n South A f r i c a , there are some 
values, such as a commitment to patriarchal authority, that 
may not be able to be resolved into values consistent w i t h 
women's human rights . 1 0 These views need to be heard, how­
ever, so that they may be examined and deconstructed through 
a process i n w h i c h al l parties participate. Appeals to rights w i l l 
be unsuccessful if i l l iberal elites feel so marginalised that they 
give up trying to make themselves heard w i t h i n law reform 
processes and choose instead to ignore mandates for legal 
change ( M i n o w , 2002). 

5 Policy Recommendations 

1 Abolish cultural exceptions to laws protecting 
women's human rights 

If l iberal democracies have a duty to protect cultural structures 
to the extent that these structures foster h u m a n flourishing, 
cultural practices that deny women's fu l l humanity cannot be 
justified as expressions of the right to culture. Equality norms 
must be given precedence i n cases where the rights to culture 
and gender equality conflict . T h i s balance between competing 
rights should be expressed i n constitutional documents, human 
rights legislation, administrative regulations and rules and offi­
cial government policy. However, attention should be paid to 
how this principle is implemented i n order to ensure that it is 
legitimated and acted upon. 

If oppressive forms of private law are to be retained, for 
example, under a plural family law regime, women must be 
able to opt out of private law into a general c i v i l law regime 
(Coomaraswamy, 1997:24). Care must be taken to ensure that 
women can really access these exit strategies. For example, i n 
the Indian case of Shah Bano the wife was allowed to opt out 
of the M u s l i m c i v i l law regime that denied her c la im and was 
awarded maintenance under the c i v i l penal law. Riots ensued 
and the Raj iv G a n d h i government amended the law to prevent 
such results i n future ( ibid) . In other contexts, women who 
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have challenged their disadvantage under customary law com­
p l a i n that they have been ostracised from their communities. 

2 Integrate education regarding the re-evaluation of 
traditional norms into the law reform process 

Legislation to eradicate traditional practices that violate 
women's h u m a n rights has the advantage of being a public 
statement regarding the wrongfulness of a practice. It trans­
lates the claims of women from inchoate interests to justicia­
ble legal rights. It moves women's disadvantage from the p r i ­
vate sphere into that of public accountability. 

Some argue, however, that legislation also creates a host of 
troubles that interfere w i t h the implementation of human 
rights norms. A s noted above, legislation may be perceived as 
a form of colonial or imperial intrusion by governments or 
international institutions or an attack o n local minority eth­
nicity. Some argue that education is preferred to legislation 
because it allows the impetus for change to come from inside 
communities. 

However, education about values o n its o w n may be an 
excessively slow process. It is clear that legislative change must 
be supplemented by educational programmes. It is also impor­
tant to f ind occasions w i t h i n the law reform process itself that 
can be used as educational opportunities by al lowing members 
of the community to understand the need and justifications for 
particular law reforms measures. 

Education should a im to: 

(a) Identify the ways i n w h i c h cultural practices form part of 
a system that allows men to dominate women; 

(b) Cul t ivate awareness that cultural practices are complex, 
contested and changing; 

(c) Disseminate the history of particular local customs to 
show how they have waxed and waned i n l ight of chang­
ing pol i t ica l circumstances; 

(d) Disseminate awareness of variations i n local customs to 
show how they adapt to local circumstances; 

(e) Encourage inquiry into the purposes served, or believe to 
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be served, by discriminatory practices and the design of 
new practices to serve the same funct ion i n a non-dis­
criminatory way; 

( 0 Empower women to describe and value their o w n views 
regarding cultural practices; 

(g) Encourage the expression of mult iple views of tradit ional 
norms i n public life. 

3 Involve the community in identifying ways 
in which traditional practices can be made 
consistent with women's human rights 

Involving the community can assist i n effective law reform 
strategies for both theoretical and practical reasons. O n a 
theoretical level , respecting the right to culture entails ensur­
ing that cultural communities can continue to operate as dis­
courses that are instrumental to autonomy. Eradicating dis­
criminatory policies through legislative or judicial fiat may 
delegitimise participation i n dialogue w i t h i n minority cultural 
communities. It may also silence the diverse voices emanating 
from customary communities i n public discourse. It follows from 
a not ion of culture as a contested and changing product of d ia ­
logue and negotiation w i t h i n communities that these processes 
of cultural articulation be enabled by law reform rather t h a n 
silenced. 

O n a pragmatic level, legislation or judgements that impose 
policies that have not been developed and justified i n terms 
that a significant number of members of these communities 
can understand and accept risk being ignored, constituting 
admirable 'paper law', but incapable of creating social change 
of use to disenfranchised women. A n essential component to 
this process of legit imation is attempting to l i n k contemporary 
developments i n the c i v i l law w i t h already existing forms of 
social regulation i n the customary sphere. 

Sally Falk M o o r e identifies two factors that affect the 
success of attempts to implement legal change. Firstly, state-
authored law is only one of many layers of social regulation. 
Legal change may be effective only to the extent that it 
imposes norms that are i n fact accepted by participants i n the 
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social field subject to the regulation or where it can be manip­
ulated to suit the interests of a powerful party w i t h i n it (Moore , 
1973:723, 744). E v e n where women are fully aware of their 
rights to be free from certain forms of discrimination or v i o l ­
ence, they often choose o n balance not to exercise these rights 
because their community is not persuaded that doing so is 
morally acceptable. So, for example, a woman might have the 
right to seek a divorce for her husband's adultery, but bringing 
this action would lead to her ostracism by her family and com­
munity. E v e n where the law has been changed, the cost of using 
it may be too h i g h if the moral norms that govern women's 
everyday lives have not been changed ( I R R R A G , 1998). 

Secondly, those who enjoy power under the pre-existing 
social arrangement may continue to do so even where they are 
explicit ly deprived of legal rights. For example, the wealth, sta­
tus and networks of obligation that accrue chiefly to families 
are not immediately lost when the privileges of tradit ional 
leadership are formally abolished. O n the contrary, these 
advantages may permit members of these families to success­
fully acquire positions of authority based o n education, merit 
and pol i t ical connections (Moore, 1973:740-41). Race and 
gender-based privileges built up under regimes of organised 
inequality also create entrenched forms of advantage and dis­
advantage that are not eradicated by the abol i t ion of formal 
legal inequality ( ibid:741). 

Moore provides an example of changes to judicial adminis­
tration that enjoyed more success when the new legal forms 
tracked pre-existing forms of normative regulation. T h e 
Tanzanian Government created arbitration tribunals i n 1969 
to attempt to resolve customary law disputes before they 
reached the formal legal system. These tribunals were used to 
a m u c h greater extent where their jurisdiction tracked pre­
existing pol i t ica l units rather than when they attempted to 
create new ones (Moore, 1985:165). Moore concludes that 
effective law reform strategies attempt to co-opt existing power 
structures rather than to supplant them. W h i l e courts or legis­
latures can make custom law, it is the semi-autonomous social 
field that can make law its custom ( ib id) . 1 1 Law reform must 
therefore attempt to legitimate egalitarian changes by i n v o l v ­
ing existing authorities i n developing, implementing and 
explaining the implications of these changes. 
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Communit ies can be included i n exploring the way cultural 
practices should be developed to respect women's h u m a n rights 
by: 

(a) Encouraging courts to adopt a complex notion of 

culture in adjudicating conflicts between gender and 

culture 
Rather than f inding that traditional practices and gender 
equality come into conflict, judges employing a dynamic con­
ception of culture can explore the ways i n w h i c h traditional 
practices are variously understood and practised. T h e y can v i n ­
dicate interpretations of tradition that best comport w i t h 
human rights i n their judgements. For example, i n the South 
A f r i c a n case of Mabena v. Letsoalo, (1998) (2 S A 1068 per D u 
Plessi J) the court had to determine whether a va l id customary 
marriage existed between M r s Mabena and her deceased 
spouse. H e r husband's parents argued that no va l id marriage 
existed because the brideprice paid for her had not been 
received by a male guardian but by her mother. T h e y argued 
that customary law could not recognise a female guardian. T h e 
judge begged to differ. Interpreting customary law i n light of 
the Constitution's commitment to human rights, he found that 
patterns of migrancy, economic upheaval and family break­
down meant that some conceptions of customary law now 
recognised the female-headed householder and allowed her to 
negotiate val id marriage agreements on behalf of her chi ldren. 
T h e judge was able to integrate the preservation of customary 
law notions of marriage as an arrangement between families 
rather than individuals and the n o t i o n that women might 
sometimes act o n behalf of their families. 

(b) Engaging in formal consultations with representative 
groups that include women in the development of 
legislation 

T h e lengthy consultations undertaken by the South A f r i c a n 
Law Commiss ion i n its Project on the Harmonisat ion of C i v i l 
and Customary Law is an example of a process that engaged 
stakeholders i n debate over the future of customary institutions 
i n l ight of the Constitution's commitment to women's human 
rights. 
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(c) Delegating deliberation and decision-making to locai 

government structures that include women and are 

mandated to ensure women's rights are respected 
For example, as part of the process of land redistribution under­
taken by the South A f r i c a n Department of L a n d Affairs, the 
C o m m u n a l Property Associations A c t 28 of 1996 requires that 
a l l communities seeking a grant of land or the return of land 
improperly appropriated by the apartheid regime must promul­
gate a constitution that details rules for entit lement to alloca­
tions. These rules may not discriminate o n the basis of gender. 
Staff from the Department work w i t h these communities to 
help them articulate the reasons for which gender has acted as 
a proxy. 1 2 

Appeals to women's alleged moral or intellectual incapacity 
can thus be translated into non-discriminatory rules. M e n i n 
some communities express fears that women w i l l sell land 
rather than keep it i n the community because their role i n pro­
v id ing support to dependent family members leads them to be 
concerned wi th short-term sustenance rather than to share 
men's concerns for long-term welfare or social prestige 
annexed to land owning (Cross and Friedman, 1997). Rules 
could be developed that recognise these different priorities and 
strike some balance between them. M e n also suggest that 
women should be denied allotments because they may follow 
husbands to other areas, leaving the land vacant. T h e propen­
sity of women to move must be put i n the context o f their 
incapacity to provide land for their families under customary 
law. H a v i n g given women entitlements, mles could be devel­
oped to require that any allotment holder reside i n and con­
tribute to the welfare of the community or to require that only 
applicants w i t h chi ldren be granted allotments (Claassens, 
1996). 1 3 

(d) Involving stakeholders in determining how courts 
should remedy violations of women's human rights 

In a recent decision, the Supreme Cour t of Canada found that 
a provision i n the Indian A c t that d id not al low band members 
w h o l ived off the reserve lands to vote i n band elections v i o l ­
ated the equality rights of non-resident band members. 
However, rather than simply declaring that the vot ing regula­
tions were inval id and effectively re-writing them to al low a l l 

52 



CULTURE, GENDER AND THE LAW 

non-residents to vote, the court employed the remedial device 
of the suspended declaration of invalidity. T h e y declared the 
rule inval id but stated that their declaration would not take 
effect for 18 months. During this time, the federal government 
would have time to consult w i t h indigenous (First Nat ions) 
organisations o n how these new rights should be administered 
and implemented i n ways that would be most consistent w i t h 
their culture. T h e eventual result reflected their o w n negotia­
t ion of the tension between cultural norms and constitutional 
rights mandates. T h e result was more subtle and perhaps more 
acceptable to the community because they had been involved 
i n its development. 1 4 C a u t i o n should be taken i n recommend­
ing suspended declarations of invalidity, however, to ensure 
that the government does undertake the consultations and 
does proceed w i t h appropriate legislation before the time 
period lapses. 

(e) Giving women a stronger voice in developing cultural 

norms by giving them more economic and political 

clout 
Education that gives women economic options so that they 
can avoid practices they have come to see as harmful is an 
effective tool i n eradicating violations of women's human 
rights ( G u n n i n g , 1999:669). For example, i n South A f r i c a , the 
Government's decision not to abolish polygyny flowed i n part 
from their diagnosis of the problem as one of lack of economic 
options o n the part of women. T h e y found that urban women 
who had employment opportunities had largely turned their 
back o n the practice. T h e y addressed the problem by giving 
women w i t h i n polygyny greater economic rights and by con­
t inuing to increase women's overall economic opportunities so 
that marriage was not the only means of l ive l ihood open to 
them. T h e South A f r i c a n Law C o m m i s s i o n commented that 
equalising women's proprietary capacity, contractual capacity 
and rights to be included i n local decision-making would give 
women the bargaining power to refuse polygynous marriages. 1 5 

(f) Training community leaders to initiate dialogue 

about harmful practices 
Tra in local experts w i t h i n the community, such as health prac­
titioners and midwives, to engage community members i n dis-
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cussion about the cultural legitimacy of impugned practices 
such as F G M . Encourage them to use their local legitimacy to 
help develop alternative practices. 

(g) Funding research 
Funding should be made available to support research into the 
changing nature of customary practices and to support the pub­
l icat ion and discussion of results through conferences invo lv ­
ing cross-sections of the relevant communities. T h e excellent 
work of W o m e n and Law i n Southern A f r i c a ( W L S A ) is a 
prime example that has served to develop and support consen­
sus about the need for changes to codified customary law. 

Funding should also support research into the unexpected 
impacts of past law reform efforts. For example, the C a n a d i a n 
Government funds research into the impact of changes made 
i n 1985 to implement international law by equalising the 
rights of First Nat ions ' women to gain and retain their Indian 
status. A recent cal l for papers asks for an inquiry into the 
impact of these changes and "what policies can be put i n place 
to promote women's right to ful l band life to best welcome off 
reserve Indian women returning to the band, while mainta in­
ing their culture?" (Canadian Status for W o m e n website, C a l l 
for Proposals, 15 September 2003). 

(h) Funding groups arguing for more egalitarian 

interpretations of traditional practices 
Women's groups seeking to promote discussion of the ways i n 
w h i c h human rights and traditional values can be integrated i n 
their own communities should be funded. T h i s funding should 
a im to support both direct educational efforts and programmes 
that engage i n transformative discussion while delivering other 
services. 

( /) Empowering women by educating children in a 
curriculum of civic values alongside cultural/ 
religious values so that they have a sense that they 
can choose to conform to or revise their traditions 

T h e Ousley (2001) Report o n community fragmentation i n 
Bradford, U K , recommends a programme of citizenship educa­
t i o n i n schools that teaches shared values and anti-racist 
education i n the workplace. Shared values include the rule of 
law, parliamentary democracy, the role of the free press, the 
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role of individuals i n effecting social change, the source of cu l ­
tural pluralism and the importance of respecting diversity. A 
key objective should be to teach chi ldren skills of cr i t ical 
reflection and mutual respect for others. 1 6 O n this view, a c iv ic 
values curriculum has the dual purpose of inc luding cultural 
minorities i n the mainstream cultural dialogue and fostering 
respect for the choice of retaining or adopting minority cu l ­
tural practices. 

Conclusion 

This paper has contended for a consciously complex approach 
to the problem of gender equality and tradit ional practices. O n 
a theoretical level, advocates for women's h u m a n rights must 
adopt a dynamic and contextualised understanding of the 
n o t i o n of culture. In practical terms, they must seek to legiti­
mate cultural conceptions that understand h u m a n rights v a l ­
ues to be consistent wi th some revised forms of traditional 
practices. In these ways, customary communities and women 
demanding equality rights can arrive at consensus on remedies 
through consideration of what liberal right requires and 
through articulating w i t h greater precision the functions that 
custom performs. Nei ther discourse is silenced by the interac­
t i o n although both are reshaped. Feminist activist G w e n d o l y n 
M i k e l l urges for using such a 'dual strategy' of law reform and 
education i n order to achieve social change. Legal reform is 
coupled w i t h attempts to work through parallel institutions i n 
c i v i l society and to revive traditional institutions that have the 
potential to increase women's part icipation and power i n c u l ­
turally familiar ways ( M i k e l l , 1995). 1 7 W o m e n may thereby 
secure gender equality and exercise their right to culture o n a 
basis of equality w i t h traditionalists from positions w i t h i n their 
own communities. 
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Notes 

1 C E D A W articles 2(0 and 5(a). Similar commitments are con-
tained in the Inter-American Convention on Violence against 
Women (article 7(e), the African Charter on Children's Rights 
(article 21.1) and the Convention on the Rights of the Child 
(article 24.3). 

2 Constitution of the Republic of South Africa, No. 108 of 1996: 
Section 30: Language and Culture 
Everyone has the right to use the language and to participate in the 
cultural life of their choice, but no one exercising these rights may 
do so in a manner inconsistent with any provision of the Bill of 
Rights. 
Section 31: Cultural, Religious and Linguistic Communities 
( 1 ) Persons belonging to a cultural, religious or linguistic commu­
nity may not be denied the right, with other members of that com­
munity -
(a) to enjoy their culture, practise their religion and use their lan­

guage; and 
(b) to form, join and maintain cultural, religious and linguistic 

associations and other organs of civil society. 
(2) The rights in subsection (1) may not be exercised in a manner 

inconsistent with any provision of the Bill of Rights. 
3 As quoted in Renteln, 2002:195. 
4 F G M is predominately practised in sub-Saharan Africa, although 

immigrant communities continue these practices to some extent in 
Europe and North America. Estimated prevalence rates range from 
over 90 per cent in Djibouti, Somalia and Sudan to 55 per cent in 
Nigeria, 40 per cent in Chad, Côte d'Ivoire, Kenya and Togo and 
15-20 per cent in Cameroon, Ghana, Senegal, Tanzania and 
Uganda (Packer, 2002). 

5 This practice may be associated with the spread of AIDS as the 
cleansing may be performed by a social outcast who is paid for his 
services and who performs the same service for many others. 
Condoms are believed to interfere with the effect of the cleansing 
(Human Rights Watch, 2003:4-8). 

6 See generally, Okin, 1999, especially Nussbaum. 
7 In the context of Islam, see An-Na'im, 2003; in the context of 

African customary law, see Channock, 1983. 
8 An-Na'im (1990:162) also suggests that human rights norms and 

Islamic principles can be reconciled by looking for the common 
higher order principles on which they both rely. 

9 Packer (2002) argues that the abolition of Chinese footbinding was 
successful because of the generation of an interpretation of 
Confucianism that repudiated mutilation of the body. Similarly, 
she argues that the abolition of suttee (wife burning) in India was 
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linked to acceptance of arguments that Hinduism did not approve 
of such conduct. 

10 Mutua (1995) makes the well-intentioned but disingenuous argu­
ment that the African Charter could never be used to vindicate 
patriarchal values because it requires the individual 'to preserve and 
strengthen positive African cultural values in his relations with other 
members of society, in the spirit of tolerance, dialogue and consulta­
tion' in article 29. There are, however, those who view patriarchy as 
a one of these positive values. For example, see, Dlamini, 1991. 

11 'Law reform often fails because while the government proposes, the 
people dispose differently* (note 27 at 744). See also Alott, 1981: 
229. 

12 Attention will need to be paid to the issue of ensuring that these 
staff members act as facilitators rather than as experts prescribing 
an appropriate remedy. My impression of reading some early 
accounts of landholding policy was that they were surprisingly sim­
ilar to each other. See Tshabalala, 1996 (noting that the three 
communities assisted by C A L S elected to use the household head 
as the unit of allocation). 

13 A Department of Land Affairs study (1998) of the implementation 
of communal property association constitutions notes that the 
majority elect to use the household rather than the individual as 
the unit of allotment. They caution that this may mean that men, 
who continue to be seen as heads of households, will continue to 
be over-represented among decision makers with regard to land. 

14 Corbière v. Canada [1999] There was perhaps a gender element in 
this case as well because some band members may have lost their 
rights to reside on the reserve due to the operation of s. 12(l)(b) of 
the Indian Act. Even after Canada abolished this provision in 1985 
in light of the decision under the ICCPR in Lovelace v. Canada 
1981 that gender discrimination in granting Indian status violated 
article 27, many women and their descendants were prevented 
from moving back to reserves. 

15 Report on Customary Maniages, 90.B. 
16 See Gutmann, 1995:557; Rawls, 1994. 
17 Describing activism in Nigeria and Ghana, she comments: 

"Culture may be dynamic in incorporating women's rights, as 
opposed to being devastated by legal change. In fact, given an 
opportunity, cultural integrity, while further reinforcing women's 
legal rights". 
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Reconciling Competing 
Rights 

Catherine Muyeka Mumma 

In so far as these [human rights] standards are perceived to be 
alien to or at variance with the values and institutions of a 
people, they are unlikely to elicit commitment or compliance. 
Whi le cultural legitimacy may not be the sole or even primary 
determinant of compliance with human rights standards, it is an 
extremely significant one. Thus the underlying causes of any 
lack or weakness of legitimacy of human rights standards must 
be addressed in order to enhance the promotion and protection 
of human rights in that society. (An-na'im, 1990) 

Introduction 

T h i s paper w i l l discuss the effectiveness of implementing inter­
nat ional human rights principles i n the context of culture. 
It looks at the def ini t ion of the principles of equality and n o n ­
discrimination, w h i c h are the focus of gender rights, and 
considers whether there are cultural definitions of these terms 
that are acceptable w i t h i n the human rights context. 

Background 

Since the adoption of the Universa l Declaration of H u m a n 
Rights i n 1948 and the International Convent ions o n C i v i l 
and Pol i t ica l Rights and Economic , Social and Cul tura l Rights 
i n 1966, the human rights scene has been characterised by the 
formulation and drafting of more treaties that have addressed 
specific human rights issues, including the protection of 
women against discr iminat ion, 1 the rights of the c h i l d 2 and 
many others. T h e implementation of the human rights i n the 
various treaties is monitored by treaty bodies that are estab­
lished for this purpose. Traditionally, monitoring is done by 
way of examination and analysis of state reports o n the status 
of implementation of the said instruments i n those States. 
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These bodies judge the progress i n implementat ion by the level 
of incorporation of the provisions of these treaties i n the 
domestic laws and practice o n the ground. 

Regional instruments have also been adopted, w i t h organs 
that are specifically established to fol low up o n the implemen­
tation of these rights w i t h i n those regions. I n addit ion, Europe 
has gone further and established a functioning Court of H u m a n 
Rights that helps shape a common understanding o n the various 
concepts and complex human rights issues w i t h i n the region. In 
Afr ica , the A f r i c a n Commiss ion o n H u m a n and Peoples' Rights 
is the treaty body established to monitor the implementation 
of the rights i n the Charter among the A f r i c a n member States. 
This system has so far not yielded the hoped for results i n terms 
of information, guidance, precedent, decisions/comments and 
recommendations o n the progress i n implementing human 
rights i n the A f r i c a n States. It was expected that the 
Commiss ion would take a lead role i n setting the pace o n how 
to incorporate the observance of h u m a n rights i n cultural situ­
ations. T h i s has not happened, however, because the 
Commiss ion st i l l lacks the required support and the resources 
necessary to enable it to funct ion fully and effectively. T h e 
A f r i c a n Court o n H u m a n and Peoples' R ights 3 is also about to 
be established, and it is hoped that it w i l l be fully supported to 
enable it to deal w i t h some of the uniquely A f r i c a n issues. 

State reports under the various human rights instruments 
are the key measure by w h i c h the international community 
can judge the progress being made i n the creation of enabling 
environments for the enjoyment of rights. However, the report-
writ ing record of most developing countries is less than satis­
factory, w i t h many reports pending and those submitted being 
poor i n quality. T h e I C C P R has generally received more atten­
t ion i n terms of inclusion i n the agendas of h u m a n rights c i v i l 
groups and also i n terms of fol low-up action, such as account­
ability and report-writing obligations. Economic , social and 
cultural rights, o n the other hand, have been neglected by 
many States and the report writ ing under the I C E S C R is poor. 
T h i s is the case, notwithstanding the fact that most States 
from the developing world would prefer the international com­
munity to give more attention to the recognition of economic, 
social and cultural rights and the al location of more global 
resources to facilitate the enjoyment of these rights. 4 
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Cultural Rights in International Treaties 

T h e definition/description of cultural rights is not very clear 
from the current treaties i n force. T h e I C E S C R talks of the 
right to 'cultural development*, defined i n terms of participa­
t i o n i n cultural life made of art, moral interests, science and 
research. 5 T h e various treaty bodies' work has also not given 
clear guidance o n the topic of culture and human rights. T h e 
Commit tee o n Economic, Social and Cul tura l Rights, w h i c h 
has a direct responsibility i n relation to this right, has not 
given enough comprehensive direction o n the issue of culture. 
A look at the comments on some of the State reports by this 
Commit tee indicates that culture is usually l imited to the pro­
tection of the rights of indigenous people (without a survey of 
their cultural practices i n the context of human rights). 
Cul ture is also considered from the point of view of 'harmful 
traditional practices' and not as a medium through w h i c h 
h u m a n rights should be entrenched i n society. T h e language of 
the Commit tee o n these issues is often too general, indicat ing 
litt le effort i n helping to develop the concept i n relation to 
h u m a n rights. 

T h e concept of culture i n the A f r i c a n Charter o n H u m a n 
and Peoples' Rights ( A C H P R ) includes the right to freely take 
part i n the cultural life of the community; the right to promo­
t ion and protection of morals and traditional values recognised 
by the community; and the concept of family. 6 

T h e C o n v e n t i o n o n the E l i m i n a t i o n of A l l Forms of 
Discr iminat ion against W o m e n addresses the issue of culture 
from the point of view of its negative aspects. It focuses o n the 
modification/abolition of customary practices that discr imi­
nate against women; the e l iminat ion of prejudices associated 
w i t h the marital status of women; and the e l iminat ion of neg­
ative customary practices, including forced marriages. 7 

T h e C o n v e n t i o n on the Rights of the C h i l d ( C R C ) and the 
A f r i c a n Charter o n the Rights and Welfare of the C h i l d 
address culture from different perspectives: the former 
addresses the issue i n relation to placing chi ldren separated 
from their families i n culturally appropriate environments and 
urges State parties to abolish traditional practices that are prej­
udic ia l to hea l th ; 8 while the latter discusses culture very com­
prehensively. It recognises both the individual i ty of the c h i l d 
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and the collective aspects of A f r i c a n communities, and pro­
nounces both the rights and duties of the c h i l d and the c o m ­
munity. It defines education as inc luding the preservation and 
strengthening of positive A f r i c a n morals, traditional values 
and cultures. It does not discuss harmful practices i n the c o n ­
text of the right to health; instead, it has an article o n protec­
t ion against harmful social and cultural practices, inc luding 
those that are harmful to health, those that encourage dis­
cr iminat ion and c h i l d marriages. 9 

The newly adopted Protocol to the A C H P R on the Rights 
of W o m e n i n A f r i c a is perhaps the most elaborate instrument 
o n issues relating to culture. It not only addresses the need to 
eliminate harmful practices and to discourage negative social 
and cultural patterns, inc luding those that are based o n stereo­
typed roles of m e n and women. It also moves the State's 
responsibility beyond the passing of laws by demanding that 
corrective measures be facilitated to also happen ' i n fact'. In 
this regard the Protocol recommends that rights programmes 
include education and information communicat ion strategies. 
It demands that the rights of women be equally protected i n 
both the private and public spheres. T h e protocol talks of the 
creation of positive cultural contexts and participation by 
women i n the formulation of cultural policies and i n cultural 
decision-making structures. T h e right to protection and devel­
opment of women's indigenous knowledge is also mentioned. 
In addition, the Protocol singles out as special the rights of the 
most vulnerable groups, whose vulnerabil i ty is usually l inked 
to culture. These include widows, elderly women and the gir l 
ch i ld . T h e protocol also obliges States to provide for practical 
implementation of these rights through budgetary and other 
resource provis ions . 1 0 

T h e work of the treaty bodies under these instruments, and 
i n particular that of the A f r i c a n C o m m i s s i o n and now its 
Protocol o n the rights of women, should contribute a great 
deal to making the connect ion between culture and h u m a n 
rights. For the majority of women whose lives are governed by 
cultural structures, it is important for this l i n k to be made to 
enable the use of the positive aspects of culture and the nego­
tiat ion for transforming and eradicating negative aspects of 
culture. 

Fifty-two years after the adoption of the U D H R , the wor ld 
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needs to examine the progress made to facilitate the enjoy­
ment of human rights by a l l . T h i s audit also needs to look at 
the inclusion of cultural perspectives and the involvement of 
cultural structures i n these efforts. Th is paper argues that there 
are cultural perspectives o n the various principles of human 
rights, and these should be recognised and included as val id 
perspectives that can also contribute to the enjoyment of 
human rights. It acknowledges that there is a l i n k between 
culture and human rights and suggests the need for the imple­
mentation of human rights to go beyond domestication by way 
of legislation that is just derived from international instru­
ments. It argues that true domestication includes the use of 
cultural structures without necessarily making radical changes 
to the cultural lives of those involved. 

T h i s paper recognises the role played by culture i n the 
enjoyment and violat ion of human rights. It asserts that exist­
ing gender-related human rights concerns are largely attribut­
able to culture; that the current focus of international and 
national human rights systems o n State and public structures 
(and not o n culturally-based structures) for the implementa­
t ion of human rights has contributed to the slow pace of 
achieving universal enjoyment of human rights - i n particular 
the rights of women. T h e paper recommends the need to factor 
in cultural perspectives when rights instruments are formulated 
and also i n their implementation. 
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Culture, Gender and Human Rights 

Culture is a combination of many ingredients shared by a 
group of people, including their traditions, beliefs (both cus­
tomary and religious), rituals, moral values, system of know­
ledge, arts and many other factors that form their way of life. 
H u m a n rights, o n the other hand, are mainly concerned about 
systems that allow al l human beings to l ive i n dignity. T h i s dig­
nity is mainly described i n terms of equality, equity and n o n ­
discrimination. It is about freedom and choice by human 
beings, aspects that distinguish the human from the other 
species of animals. T h e general def ini t ion of human rights is 
widely accepted; however, the focused interpretation of some 
of the terms and concepts may not be universal. For example, 
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it has been argued that the def ini t ion of some of the terms -
including 'dignity' , 'freedom of the indiv idua l ' and 'equality' -
is not clear-cut. It has been suggested that the components of 
dignity, for instance, are determined by one's environment and 
the context w i t h i n w h i c h the def ini t ion is being made. Those 
who believe i n the universality of rights insist that the dignity 
of a l l beings is the same and cannot be measured using differ­
ent scales. T h e effect of this debate is the c o m m o n perception 
that culture is necessarily negative and a hindrance to the 
enjoyment of rights. T h i s paper argues, however, that culture 
can be positive, though it also takes note of the fact that cul ­
ture is often used as an excuse to violate h u m a n rights. Indeed, 
the dynamism of culture is such that w h e n culture is not 
clearly pronounced and defined, the violator elects w h i c h bits 
to highl ight i n order to justify his/her v io la t ion . Of f i c ia l recog­
n i t i o n of culture would therefore help i n discussions o n the 
various components, w i t h a view to preserving the good and 
el iminating the negative. 

M a n y of the States that have ratified h u m a n rights instru­
ments and domesticated the principles therein, and developing 
countries i n particular, have large populations of people whose 
lives are heavily influenced by traditional cultures. However, 
these States rarely see the need to work w i t h cultural structures 
i n their attempts to implement h u m a n rights. T h e result is that 
the policies and the laws seem to be h u m a n rights friendly o n 
paper, but the practice o n the ground is i n accordance w i t h a 
silent but powerful law that stems from culture. In countries 
where the economic and social well-being of the majority is 
dependent o n community structures, resources and values, the 
enjoyment of human rights by most people heavily depends o n 
the acceptance of these rights w i t h i n the power structures of 
these communities. To measure human rights compliance o n 
the basis of paper policies and laws alone is therefore not ade­
quate and may indirectly condone the v io la t ion , w i t h i n com­
munities, of the human rights of the vulnerable. 

T h i s paper makes a few assumptions about culture and 
argues for a deliberate effort to address issues relating to culture 
i n a specific manner. T h e first assumption is that culture is not 
universal. There are as many cultures as there are different 
communities even w i t h i n the context of one State. Culture is a 
key component i n the identif ication of different communities 
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and often the basis upon w h i c h the ordering of these commu­
nities is based. In this regard, the day-to-day social and econ­
omic preoccupation of the individuals i n a particular com­
munity is determined i n accordance w i t h that community's 
cultural construction of the issues at hand. This ordering 
includes the determination of roles and responsibilities of 
members of the community i n terms of gender and sex; it is 
heavily influenced by years of practice of cultures that propa­
gate such roles. In most A f r i c a n communities, the roles and 
responsibilities w i l l be based o n gender and different for men, 
women, boys and girls. E v e n though the indiv idual is impor­
tant, most traditional communities tend to emphasise the 
community as opposed to the individual . T h e enjoyment (or 
lack of enjoyment) of human rights w i t h i n these communities 
cannot, therefore, be contemplated, designed or effected w i t h ­
out taking into account these cultural perspectives. 

Cultural ly constructed gender roles are, for instance, 
responsible for most of the disparities and contradictions that 
command the day-to-day livelihoods of m e n and women i n 
many parts of the world. T h e expectation that al l human 
beings must fit i n a particular universal module therefore cuts 
out mill ions of world citizens, whose lives and styles are dictated 
by culture, from enjoying the benefits that they would obtain 
from marrying their cultural practices w i t h human rights. T h e 
total disregard of cultural dynamics i n the practice of human 
rights and the processes of monitoring implementation of 
human rights is therefore a big mistake. 

It is also important to note that culture is dynamic. It is not 
static and can modify to suit environmental and socio­
economic changes w i t h i n any society. W o r k i n g w i t h cultural 
structures should therefore enable States to have some inf lu­
ence o n any changes to culture and also to pick the aspects of 
change that may facilitate positive interaction w i t h culture. 

Compliance with Human Rights Treaties 

States and state actors are traditionally viewed by the inter­
national community as the key institutions bearing the bigger 
responsibility to ensure the respect, protection, promotion and 
fulfi lment of human rights. T h i s is i n keeping w i t h the pr inc i -
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pies of international law. However, most violations of human 
rights, particularly gender-based violations, are perpetrated by 
non-state actors i n the private sphere and i n cultural settings. 
T h e focus of the international bodies monitor ing compliance 
w i t h human rights obligations o n States and State actors has 
therefore contributed to neglect i n examining the role of cul ­
ture i n the delivery or hindrance of the enjoyment of these 
rights. T h e traditional indicators of the domestication of human 
rights are laws and policy documents incorporating agreed-to 
norms. States parties that have ratified the key International 
human rights instruments are expected to take measures that 
w i l l ensure the incorporation of the rights guaranteed i n these 
instruments, into the domestic laws and practices. 

It might be expected that evidence of implementation of 
international human rights w i l l be indicated i n the States' 
reports o n their compliance status and the comments of treaty 
bodies o n these reports. However, a look at the reports that 
have so far been received reveals very l i tt le reporting o n cul ­
tural perspectives. For those States w i t h communities that are 
heavily governed and influenced by their cultural beliefs and 
traditions, this must mean that their reports are only providing 
part of the fu l l picture. Effective implementat ion of human 
rights must go beyond the mere inclusion of intentions i n 
policy documents. T h e practice i n many countries, especially 
developing countries, is that most pol icy plans are not usually 
implemented and the laws seeking to enhance h u m a n rights 
are also not k n o w n or accessible to the people who most need 
them. There is a need for more indicators and benchmarks to 
be developed as additional tools to policy documents and laws 
i n the assessment of the level of compliance and implementa­
t i o n of h u m a n rights by State parties to h u m a n rights instru­
ments. There are many good laws but they only benefit a very 
small fraction of the people they are supposed to protect. There 
are also good policy pronouncements o n h u m a n rights that are 
hardly implemented because they lack recognition and are not 
k n o w n by the communities of the beneficiaries. It is for this 
reason that the argument for cultural relativism i n the promo­
t i o n of h u m a n rights must be seriously considered, not as a 
redefinition of human rights but as one of the approaches that 
is relevant i n the efforts to have pro-rights practices w i t h i n al l 
communities. 
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Rights Enforcement within Judicial Systems 

T h e judiciary is one of the state structures that is expected to 
enforce the human rights laws and international instruments 
that States are party to. It does this through the interpretation 
of the laws o n these rights and the pronouncement of rulings 
that give direct ion i n recognition of these laws. Courts usually 
focus o n the provisions of the law and the circumstances of the 
matter i n question when interpreting the law and making rul ­
ings. In systems that allow for the application of multiple laws, 
customary law may heavily influence the decision of the court. 
T h i s part looks at a few cases relating to women's right to o w n 
and inherit family property. T h e choice of the cases i n this sub­
ject area is deliberate because it helps to demonstrate the 
heavy influence that culture has i n A f r i c a n communities and 
how this strongly defines gender roles. It also demonstrates 
that cultural perspectives are recognised and taken into 
account i n most rulings i n the region's courts. 

In most A f r i c a n legal systems, customary law is one of the 
applicable laws. Most constitutions recognise customary law as 
the law applicable on personal matters, including marriage, 
divorce and maintenance. T h e laws governing land tenure are 
also multiple and they include customary law as wel l . In most 
A f r i c a n communities ownership of land was traditionally com­
munal and the rights to land were vested i n the community as 
a whole. T h e transmission of land from one generation to 
another and upon the death of the family trustee was clear. In 
patriarchal communities, land was passed through the eldest 
male son, and i n matriarchal communities through the eldest 
daughter. Wives and children were guaranteed land use, access 
and ownership as members of the trust (Ojienda, 2003). T h e 
role of each individual i n the community determined what 
connect ion would be made between the individual and the 
land. A first-born son would be a trustee; a wife would have 
permanent access; a daughter would have temporary access 
u n t i l she got married (all girls were expected to get married so 
their roles w i t h i n their communities of bir th were l imited) . 
Younger sons had temporary access u n t i l they married and 
became heads of households when they became trustees. 

T h e change of the land tenure system by the colonial gov­
ernments i n many A f r i c a n countries disrupted the cultural and 

70 



CULTURE, GENDER AND THE LAW 

social order. It facilitated the absolute ownership of land rights 
by individuals, who are now able to defraud family members by 
abusing their positions of relative advantage as community 
trustees. W o m e n are particularly vulnerable to this problem, 
given that their role does not al low them to be registered o w n ­
ers of family land. T h e y also lose out on their customary right 
to access community land since these land registration laws 
facilitate the alienation of this right. T h e result is that, o n bal­
ance, customs were more protective of women's right to access 
and benefit from land than the current land ownership laws 
that emphasise the rights of individuals against those of the 
community. A n y monitor ing of the implementation of rights 
to access property by women should thus not fail to look at the 
cultural perspectives. 

T h e cases below demonstrate that the cultural/customary 
positions o n land are st i l l so strong i n many A f r i c a n States that 
the focus o n implementation of the succession laws that pro­
mote individual rights without due regard to customary law is 
often more academic than practical. In this scenario, it is 
important to determine whether most w o m e n i n A f r i c a can 
access family land more easily through the customary land 
tenure systems or through the system introduced by the colon­
ial governments. A n analysis of case law i n A f r i c a o n this sub­
ject indicates that the practice of law and dispute resolution o n 
matters of women's property rights is unl ikely to be based 
purely o n international pronouncements o n the human rights 
principle o n equality; it substantially listens to cultural per­
spectives as wel l . W h e r e this happens, it is also important to 
emphasise the respect by the courts of the customary positions 
that protected the rights of women. Courts must not be 
allowed to implement only the cultural positions that favour 
one gender. 

Most courts w i t h i n the C o m m o n w e a l t h have tended to 
recognise customary law i n judgments (although it is mostly i n 
relation to determining ownership of land by individuals and 
not o n the issue of access), thereby demonstrating the dif f i ­
culty i n fully relying o n provisions of international h u m a n 
rights instruments and legislation that is based o n these instru­
ments. Judicial precedents that a im at radically changing the 
customary practices and attitudes do not seem to have an 
impact o n the community at large. T h e i r Vic tory ' tends to 
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remain at the level of the particular individual involved i n the 
case and of course the very few people who challenge trad­
i t ional systems i n the courts. 

Some country examples 

Kenya has laws that are intended to promote equal rights 
between men and women i n the ownership of property. These 
include the contract law, the Registered L a n d A c t and the 
Succession A c t . These laws are hardly used by women, who are 
not aware of t h e m . 1 1 E v e n if women understand the laws, many 
do not have the means to use them. 1 2 Others prefer not to use 
them i n an effort to remain a part of the community i n w h i c h 
they l ive and not disrupt the social order. M a n y women would 
like to be seen to be proud and supportive of their culture, and 
are prepared to give up a bit of what would be described as their 
rights i n order to fit into society. M a n y educated and econom­
ically stable women w i l l not, for instance, pursue their right to 
inherit property from their parents on equal terms. Customary 
law positions are st i l l very strong and are the key determinants 
of what happens. 

In the Zimbabwean case of Magaya v. Magaya,13 a commu­
nity court and the Supreme Court dismissed an applicant's 
c la im to ownership of her father's estate o n the basis that she 
was "a lady and therefore cannot be appointed to the estate 
when there is a m a n " . 1 4 In dismissing the appeal, the Supreme 
C o u r t took into account the fact that the Const i tut ion of 
Zimbabwe stipulated an exception i n the application of its 
non-discr iminat ion rule and this includes the "devolut ion of 
property o n death or other personal law, w h i c h i n Zimbabwe, 
was to be governed by A f r i c a n customary law if the matter 
involved the estate of an A f r i c a n who was married according 
to A f r i c a n law and custom". T h e discrimination caused by this 
exception was not, i n the opin ion of the judge, based o n the 
'perpetual minority ' of women but " o n the nature of A f r i c a n 
society, especially the patril ineal, matri l ineal or bilateral 
nature of some of them". H e further cautioned o n the need to 
be careful when trying to apply common law concepts to 
customary law situations. 

In the explanation o n the reasoning behind his ruling, M r 
Justice Chechetere states that he took into account the patri-
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l ineal nature of the community concerned. H e suggested that 
"a l lowing female chi ldren to inherit i n a broadly patri l ineal 
society such as i n the present case, would disrupt the custom­
ary laws of that society". H e also noted that the family i n A f r i c a n 
society is the focus of social concern and the indiv idual con­
cerns are submerged under family concerns. T h e judge went 
further and stated that: 

. . . women were always regarded as persons who would eventu­
ally leave their original family on marriage to join their hus­
bands. The appointment of female heirs would be tantamount 
to diverting the property of the original family to that of her 
new family. Her property would be inherited by her children 
who would be members of the new family and this would be a 
distortion of the principles underlying customary law of succes­
sion and inheritance. 

T h e o p i n i o n of Judge Chechetere i n Magaya v. Magaya is not 
unique to Zimbabwe; it is more or less the posi t ion i n the 
majority of communities i n A f r i c a . Indeed, it has been argued 
by many that the 'distortion' of the customary laws o n inherit­
ance also creates a potential for social disorder should a gir l 
who is married i n another family chose to settle w i t h her hus­
band o n the property (usually land) inherited from her family 
and located i n her parents' home area. T h i s goes against 
custom by increasing the opportunities for 'taboo situations' to 
arise and risking the ruin of the usually respectful relationship 
between a man and his in- laws. 1 5 In practice, even where girls 
are given a port ion of land as inheritance, they end up selling 
it or giving it up to their male siblings. Indeed most parents 
prefer to allocate to their married daughters portions of family 
land that are not strictly ancestral or c lan land but family land 
acquired i n addit ion to ancestral land. M o s t of the time this is 
physically located far from their home i n case she chooses to 
settle there w i t h her husband. T h e effect is that girls are st i l l 
'denied' (from the perspective of universality of rights) owner­
ship of that family land. M a n y of the unmarried girls who are 
allocated family land end up i n disputes w i t h their male sib­
lings and family members. 

In Ephraim v. Pastory i n Tanzania 1 6 the sale of c lan land by 
a woman w h o inherited it from her father through a v a l i d w i l l 
was contested by a male relative (nephew to the respondent) 
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and a male c lan member. T h e court of first instance recognised 
the customary position that 'females had no power to sell c lan 
land\ T h e district court overturned the decision o n appeal, 
and held that the sale was val id but that since it was made 
"without the clan's consent the nephew to the appellant was at 
liberty to redeem the land by paying back the purchase price to 
the buyer". T h i s ruling was again contested at the h i g h court. 
T h e h igh court upheld the district court's decision that the sale 
of the land by the woman was legal and went further to f ind as 
discriminatory the customary law provision that barred females 
from selling c lan land. Justice Mwalusanya found this to be 
contrary to the constitutional provision that prohibits discrim­
inat ion o n the basis of sex. 

T h e judge cited the provision of the Const i tu t ion of 
Tanzania , 1 7 w h i c h allows the interpretation of existing laws, 
inc luding customary laws, " w i t h such modifications, adoptions, 
qualifications and exceptions as may be necessary to bring it 
into conformity w i t h the provisions of the f i f th Const i tut ional 
amendment A c t N o 15/1984 - the B i l l of Rights" . H e also 
made reference to relevant supportive international human 
rights instruments that Tanzania had signed or rat i f ied. 1 8 

T h e judgement was seen as a victory for females al l over 
Tanzania. Beyond the celebration of the judgment, however, 
not very many women's lives are l ikely to change as a result. It 
is also important to take note of the influence of culture o n the 
decisions of the lower courts i n this matter. Both courts chose 
to uphold the status quo i n relation to the role and authority 
of the Haya tribe - to w h i c h the parties to the suit belonged -
i n accordance w i t h the customary law of this tribe. T h i s is of 
great importance because these are the courts that are usually 
approached first. H a d the appeal not been lodged the positive 
rul ing would not have been passed. 

M a n y women i n A f r i c a value their cultural backgrounds 
and agree w i t h some of the customary arrangements but are 
afraid to speak up o n this because it is not polit ically correct i n 
the world of human rights. Most would like a balance between 
culture and rights to enable then to identify wi th their com­
munities and their role w i t h i n it, but to enjoy rights w i t h i n 
that community. 

Most [women in 

Africa] would like 

a balance 

between culture 

and rights to 

enable then to 

identify with their 

communities and 

their role therein 

but enjoy rights 

within that 

community 

74 



CULTURE, GENDER AND THE LAW 

Sharia Law 

Sharia law, w h i c h is closely l inked w i t h the Islamic religion 
and culture, is another example related to the subject of 
human rights and relativism. T h e sharing i n succession prop­
erty by women under Islam is determined by Sharia law, w h i c h 
stipulates the portions of entitlement. T h e d iv i s ion of property 
allocates women lesser portions than men. T h i s is seen by some 
as discriminatory. M a n y Moslems disagree w i t h this view and 
have defended the retention of this i n the laws. T h e y argue 
that those who see discrimination i n the different portions 
have no appreciation of Islamic traditions and the way i n 
w h i c h duties and responsibilities are allocated between men 
and women, i.e. the woman is allocated a lesser port ion but is 
not given any responsibility i n terms of provision for the family 
and herself. Looked at from the c o m m o n understanding of the 
term 'equality', Sharia law is discriminatory, but w h e n other 
issues relating to the practice are considered, then one may not 
make the judgement so rapidly. Moslems try to protect this law 
w i t h i n the legal systems i n the various States. In Kenya, for 
example, Moslems have included a clause i n the draft consti­
tut ion excepting M o s l e m women from the provis ion o n equal­
ity w h e n comes to matters such as succession rights. 

Should the Islamic Sharia conceptualisation of the pr inc i ­
ple of gender equality i n the context of property inheritance 
matters be considered as a v io la t ion of h u m a n rights? Does it 
necessarily show a conflict between h u m a n rights and culture/ 
religion or could it be another acceptable variat ion of right to 
equal enjoyment of property? Should the practice of human 
rights be concerned w i t h the transformation of different cu l ­
tures into one universal culture or should it operate i n the con­
text of different cultures? 

Other Cultural Practices 

There is a danger i n defining the 'do's' and 'don'ts' of human 
rights out of the cultural context and attempting to implement 
them outside cultural structures. It is l ikely to make imple­
mentation of the rights more difficult . 

T h i s is well demonstrated by the cont inuat ion of cultural 
practices such as female circumcision despite the laws and 
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huge campaigns against the practice. In Kenya , as i n some 
other countries, the practice of female circumcision o n c h i l ­
dren is prohibited by law. 1 9 T h i s law is difficult to implement 
by way of carrying out prosecutions against the parents of 
chi ldren involved and the circumcisers because ja i l ing them 
would disrupt families socially and economically, and penalis­
ing by f in ing is not a deterrent. In Kenya, a Magistrate's C o u r t 
recently sentenced three women to two years probation for cir­
cumcising 26 girls (as reported i n The Nation i n December 
2003). T h e complaint was brought by the parents of one of the 
girls. A l t h o u g h the magistrate found the women guilty, he con­
sidered their plea i n mitigation and sentenced them to two 
years probation. T h e mitigation was that "the girl was not 
forced into the ritual but joined her peers who she found being 
circumcised at a relative's house". 

Attempts to introduce educational programmes w i t h a 
focus o n alternative symbolic rights to female c ircumcis ion are 
also increasingly meeting resistance, w i t h some families opt ing 
to get their chi ldren circumcised even after the education. 
Some parents have interpreted the argument that the surgery 
is harmful to health to mean that it can be done i n hospitals 
(The Nation, 2003). There is definite hesitation w i t h i n the 
communities about recognising this law and there is clear defi­
ance i n complying w i t h the law by communities, and a reluc­
tance by the law enforcement mechanisms to seriously enforce 
it . Th is supports the argument that culturally-based issues o n 
h u m a n rights need to be addressed wi th more than legislation 
and judicial precedents. 

HIV/AIDS and Gender 

H I V / A I D S , w h i c h has reached disastrous proportions i n 
A f r i c a , has made the impact of culture o n women more visible. 
It is now acknowledged that gender considerations have sub­
stantially contributed to the spread of the epidemic. T h e gen­
der disparity between men and women, together w i t h the con­
sequent economic marginalisation and gender-based violence, 
has clearly manifested itself through the different effects of this 
scourge o n men and women. T h e vulnerability of w o m e n and 
girls has made them suffer more i n terms of infection rates and, 
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although they have l imited access to economic and social 
opportunities, they are st i l l expected to cont inue to undertake 
their various social tasks as assigned by the cultural orders 
w i t h i n their communities, including the bulk of the care of the 
infected. 

M u c h of the development planning and the planning for 
H I V / A I D S management focuses o n working w i t h the formal or 
government-recognised care systems and spending most of the 
available resources here (even though they are taking care of 
less than 40 per cent of their populations), whi le giving token 
support to the rural women who are taking care of more than 
60 per cent of those infected and affected by H I V / A I D S . T h e 
management of the A I D S pandemic i n A f r i c a has largely and 
unfairly been left i n the hands of women without the necessary 
structural support. It further fails to recognise that the women 
need extra care because they are more vulnerable to infection; 
statistics show that more of them are infected than men, and 
yet they are expected to continue providing care for a l l i n the 
society, particularly chi ldren. A f r i c a is burying many of its 
citizens daily partly because the women are 'collapsing' under 
the weight of HIV/AIDS-re la ted burdens. 

T h e failure to plan w i t h the cultural structures and the 
communities means that the support needs of these women are 
not properly factored into the different interventions. Since 
H I V / A I D S strikes at the economic, social and cultural aspects 
of life, the planning for H I V management needs to be done i n 
the context of a l l these aspects. 

Government Planning 

T h e scale for measuring 'progressive achievement* of econ­
omic, social and cultural rights is not very w e l l developed. A s 
a result of this, most government economic policies and plan­
n i n g processes hardly factor i n human rights perspectives. It 
has taken a deliberate effort by U N I F E M , for example, to 
persuade governments to mainstream gender i n their policies 
and programmes. H u m a n rights treaty moni tor ing bodies need 
to specifically require governments to come up w i t h pro-rights 
policies. 

Resource al location and use should target structures that 
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can enhance the enjoyment of economic, social and cultural 
rights. States must facilitate community participation i n pol icy 
formulation and implementation. N a t i o n a l human rights inst i ­
tutions, together w i t h c i v i l society, should develop tools to 
track pro-rights components i n policy and public expenditure 
documents. T h e tools should deliberately help to track gender 
and cultural issues. These w i l l help to give attention to the 
needs of men, women, boys and girls, factoring i n the needs of 
the more vulnerable, such as people w i t h disabilities. 

Conclusion 

T h e true enjoyment of human rights by al l the people/s of the 
world requires, i n the view of this paper, the recognition that 
there is no universal or standard formula o n how to implement 
and enforce the practice of human rights. H u m a n rights are 
not just about the individual . T h e individual lives i n an econ­
omic , social and cultural context. T h e individual's rights can 
either be recognised i n isolation or i n the context of the i n d i ­
vidual's group or community (Mutua, 1995). 

Some of the solutions to the human rights problems that 
are l inked to culture can only be derived from the internal c u l ­
tural structures i n the communities concerned. T h e inter­
national and nat ional structures for monitoring and imple­
menting h u m a n rights should therefore shift from emphasising 
the protection of the individual's rights to looking at the con­
text i n w h i c h the individual is l iv ing . Unless they do this, the 
opportunity to enhance individuals' enjoyment of h u m a n 
rights i n their environment w i l l be lost. T h e right to retain 
culture and the right of individuals to free themselves from c u l ­
ture or some cultural practices is i n fact a conflict between 
competing rights. T h e resolution of this conflict must there­
fore look at both the individual and her or his community. 

T h e tendency to design human rights education and advo­
cacy programmes that concentrate o n the empowerment of the 
individual or the possible Vic t ims of abuse' also helps a smaller 
number of individuals and misses the opportunity to hasten the 
pace o n a wider practice of human rights. There is a need for 
the concept of human rights to be injected into culture, and for 
cultural perspectives to be incorporated i n the processes of 
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monitor ing the implementation of h u m a n rights. T h e accept­
ance of cultural perspectives i n addressing human rights w i l l 
necessarily mean that broadened definitions of some human 
rights principles be accepted. T h e meaning of gender equality 
may, for instance, include the Sharia law def ini t ion i n the con­
text of succession law. T h e term 'dignity' may include the k i n d 
of dignity that derives from the collective rather than the i n d i ­
vidual . 

There is a need for the international efforts and processes 
for the enforcement of human rights standards to acknowledge 
that human rights are about day-to-day activities and prac­
tices. Culture and socialisation largely determine the enjoy­
ment or violat ion of rights. A n y standards set need to take 
note of this. 

Notes 

1 In the Convention on the Elimination of A l l Forms of Discrimina­
tion against Women. 

2 In the Convention on the Rights of the Child. 
3 Set up under a Protocol of the Charter that came into force in 

February 2004. 
4 As has been the case in the arguments for 'the right to develop­

ment*. 
5 Articles 6, 10 and 15. 
6 Articles 17 and 18. 
7 Articles 2, 5, 9, 11, 14 and 16. 
8 Articles 2, 20 and 24. 
9 Articles 1, 11,12,18, 21 and 31. 
10 Articles 2, 4, 17, 18, 20, 21, 22 and 26. 
11 The operative law in most rural areas is customary law. Issues of 

concern usually arise when a family member elects to register and 
sell some family land without due regard to the needs of the other 
family members. 

12 To seek redress in the courts is a costly exercise for many people, 
particularly women. Many give up before they are able to get a remedy. 

13 Supreme Court of Zimbabwe 1999 Judgement No. S C 210/98 
(1999)3LRC35. 

14 As was stated by the presiding magistrate. 
15 It is customary in most African cultures for a son-in-law to be 

expected to display the highest level of respect before his parents-
in-law. Interaction between men and their in-laws is often 
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restricted to formal scheduled visits that ensure that both parties 
are on their best behaviour. Impromptu visits are usually limited to 
emergency situations, such as where a married daughter needs 
medical care and the sons in the home are not able to take on the 
responsibility. To expect a daughter to inherit ancestral land and 
use it in a way similar to that of a son, including settling in with her 
husband, is likely to cause a lot of social disharmony in most 
African communities. 

16 Tanzania High Court, 1990, 87 ht. L Rep. 156 91992. 
17 Section5 (1). 
18 The U D H R , CEDAW, ICCPR and A C H P R . 
19 Under the Children Act. 
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3 Gender and Human 
Rights in the Life Cycle 



Taking the Life-cycle 
Approach to the World 
of Work 

Lin Lean Lim 

Overview 

Global isat ion and recent demographic and labour market 
trends are having a different impact o n girls and boys, women 
and men. Gender roles and relations are being affected as are 
the gender differences i n the inter-generational transmission of 
both opportunities and disadvantages over the life cycle for 
decent work and l ivelihoods for women and m e n - including 
the féminisation of poverty and the vicious cycle of poverty 
from one generation to the next. T h e changes that are hap­
pening i n the world today are having important impacts - a l l 
wi th gender implications - for: 

1 Fertility decisions, inc luding sex preference and the value 
attached to daughters and sons; 

2 Educational opportunities and types of education and train­
ing for girls and boys; 

3 T h e school-to-work transit ion and the opportunities and 
barriers to entry into the labour force for young women and 
men; 

4 Employment i n the formal or informal economy and the 
types of employment relationships; 

5 T h e nature of working life and careers, inc luding, impor­
tantly, how women and men balance paid work and care 
work; 

6 T h e returns from work, the working poor and the poor who 
are excluded from work; 

7 A g e at marriage, marriage patterns and family formation; 
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8 Family structures and dynamics, including intra-household 
decision-making and the economic and social roles of dif­
ferent family members; 

9 Labour mobil i ty - w i t h i n and between countries; 

10 Access to different forms of security and social protection; 

11 W h o is socially excluded and falls into poverty, whether 
the voices of the poor are heard or not heard and new 
forms of insecurities. 

T h e processes of globalisation - including trade liberalisation, 
the trend towards a single borderless economy, the changing 
organisation of production and employment, developments i n 
information and communications technologies (ICTs) and the 
changing roles of the state, business sector and c i v i l society -
are benefiting some but disadvantaging others. W h o is bene­
fit ing and i n what context? W h y and how are others being dis­
advantaged? H o w is discrimination against women throughout 
life, from bir th to o ld age, contributing both to the féminisa­
t ion of poverty and the perpetuation of poverty from one gen­
eration to the next? W h a t are the cultural and socio-economic 
class variables? 

W h y are young girls often outshining boys at school yet st i l l 
f inding it harder to enter the labour market? Has there been a 
reversal of inter-generational care, and can older women who 
have already spent their lifetime looking after other people 
expect to be cared for i n their twilight years? Is there a trend 
away from gender-based discrimination and disadvantage to 
age-based discrimination and disadvantage? O r is sexist and 
ageist discr imination i n the world of work affecting people at 
younger ages, so that women over 35 years are f inding it harder 
to get hired or rehired and to get out of poverty? H o w is dis­
cr iminat ion and disadvantage by gender and age evolving over 
the life cycle of women and men, and what are the l inks w i t h 
other forms of discrimination, such as class and race? 

Parallel to the processes of globalisation, various demo­
graphic changes are taking place. Populations everywhere are 
ageing. T h e number of persons aged 60 years or older is cur­
rently estimated to be nearly 600 m i l l i o n and is projected to 
grow to almost 2 b i l l i o n by the year 2050, at w h i c h time the 
population of older persons w i l l be larger than the population 
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of chi ldren for the first time i n h u m a n history. O f this two 
b i l l ion , a much higher proportion w i l l be women. Today, the 
developed world is already experiencing gender differences i n 
longevity, w i t h women accounting for a higher proportion of 
the older and oldest o ld population. In the U n i t e d States, for 
example, women now account for 56 per cent of the over-60 
population. In Japan, over a quarter of the female population 
is already over 60. But the féminisation of later life is occurring 
at a much faster rate i n the developing rather than developed 
regions, so that w i t h i n the next 25 years, nearly three-quarters 
of the world's older women are expected to work and live i n the 
developing world, particularly i n the A s i a n region. A l t h o u g h , 
women outnumber men i n o ld age around the world, they 
generally have lower pension and social security entitlements. 
A s widows, heads of households or l i v i n g i n single-member 
households, older women are highly vulnerable without 
income support. 

A t the same time, H I V / A I D S is having a devastating effect 
o n some populations, especially i n A f r i c a , cutt ing down those 
i n the prime of their working lives and changing the inter-
generational pattern of care. T h e implications are not just i n 
terms of those who are infected w i t h H I V / A I D S but also those 
- often the oldest and the youngest - who have to provide care 
for the infected and who are left without their breadwinners. 

These demographic, economic and social changes i n the 
global economy help to explain the importance of adopting a 
life-cycle perspective to the promot ion of gender equality i n 
decent work and poverty reduction. 

International Perspectives 

A t the U n i t e d Nat ions M i l l e n n i u m Summit i n 2000, the com­
munity of nations committed to "make a real and measurable 
difference to people's lives i n the new century" through a 
concerted and co-ordinated drive to achieve eight M i l l e n n i u m 
Development Goals ( M D G s ) . These are to: eradicate poverty 
and hunger; achieve universal primary education; promote 
gender equality and empower women; reduce c h i l d mortality; 
improve maternal health; combat H I V / A I D S , malaria and 
other diseases; ensure environmental sustainability; and develop 
a global partnership for development. T h e M D G s provide a 
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context i n w h i c h the life-cycle approach to the promotion of 
gender equality i n decent work and poverty reduction is al l the 
more significant and relevant. 

T h e Report of the Director-General to the International 
Labour Conference 91st Session clearly explains this: 

Today's girl child is tomorrow's older woman worker, and it is 
her opportunities and experiences now that wil l shape her ability 
to obtain and maintain decent work throughout her adult life, 
and enjoy security and protection in her old age. If girls, com­
pared to boys, face negative cultural attitudes and practices and 
discrimination from birth, they will grow up to be women with 
greater constraints and few choices and opportunities. In turn, 
they wi l l be less able to influence positively the lives of their 
daughters and sons, so that poverty is likely to be passed on from 
one generation to the next. The links between a vicious cycle 
of poverty and gender discrimination against the girl child start 
at the earliest stages of life within families. Throughout life, 
from birth to old age, gender discrimination contributes both to 
the feminisation of poverty and to the perpetuation of poverty 
from one generation to the next. (ILO, 2003:26) 

Equality between women and men and the e l iminat ion of dis­
cr iminat ion is a fundamental right throughout a l l stages of life 
- from chi ldhood to old age. This life-cycle approach to the 
promotion of gender equality is at the core of the International 
Labour Organization 'decent work' approach (see Figure 1). 
T h e concept of decent work is best expressed through the aspi­
rations of individuals and families, through the eyes of people. 
It is about your job and future prospects; your working condi­
tions; your ability to earn enough to feed, clothe and educate 
your chi ldren and give them a chi ldhood rather than put them 
into labour. If you are a woman, it is about equality w i t h men; 
about being able to compete o n a level playing field; about 
receiving equal pay for work of equal value; about being able to 
balance your work life and family life; about having your care 
work and domestic chores acknowledged and valued; about 
having a say about whether your daughter has the same oppor­
tunities as your son; and about having a voice i n your commu­
nity. Decent work is at the heart of family life and society -
work that offers possibilities for personal creativity, expression 
and fulfi lment, and that provides a sense of self worth and 
secures h u m a n dignity. 
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Figure 1 : Decent Work in the Life Cycle 

The Vulnerability of Children - Especially Girls 

Every c h i l d should have the right to health, nutr i t ion, literacy 
and education, and protection from exploitat ion and abuse as 
c h i l d labour. T h e estimate is that some 120 m i l l i o n chi ldren 
between the ages of 5 and 14 years are engaged i n ful l - t ime 
work, and another 130 m i l l i o n work as a secondary activity. O f 
these 250 m i l l i o n c h i l d workers, about 110 m i l l i o n are girls. 
Gir l s are m u c h more l ikely than boys to face negative cultural 
attitudes and practices, beginning w i t h i n their o w n families; 
start working at an earlier age; be paid less for the same work; 
work longer hours; work i n h idden and unregulated sectors 
where they are particularly vulnerable to exploitat ion and 
abuse; be excluded from education; or suffer the triple burden 
of housework, school work and economic work. Since the work 
that girls do is often ' invisible ' , they are especially vulnerable 
to the worst forms of c h i l d labour, inc luding c h i l d prostitution, 
c h i l d slavery, sale and trafficking, debt bondage and serfdom. 

Since the root causes of c h i l d labour are poverty and socio-
cultural attitudes towards the value of sons and daughters, 
actions are needed to target parents. Between parents, there is 
substantial empirical evidence that mothers tend to have a 
greater influence than fathers o n children's education, heal th 
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and welfare, and that women tend to use their income, how­
ever, meagre, for the benefit of the family more than m e n do. 
Programmes need to improve the quantity and quality of 
employment for women and at the same time ensure, for 
example through awareness-raising and training, that decent 
employment translates into empowerment and greater decision­
making power for women w i t h i n their families and communi ­
ties and improved welfare for their families, especially their 
chi ldren. 

Poverty leads many households i n developing countries to 
survival strategies that can have the effect of accentuating 
gender inequalities. O n e survival strategy, for instance, is to 
withdraw chi ldren from school so that they can work and con­
tribute to family income. W h i l e often born out of desperation, 
such a strategy can further discriminate against the gir l ch i ld . 
Families are l ikely to take prevailing gender prejudices as given 
i n their economic decisions and thus choose to invest their 
l imited resources on , for example, boy's education and health 
since returns to girls' education i n labour markets tend to be 
m u c h less. Economic security is thus vi ta l for families. 

The Importance of Education and Training 

W h e r e girls have improved access to education, their labour 
market opportunities have also improved. A n important gain 
i n recent years has been the narrowing of the gender gap i n 
education. In higher education, women's enrolment now 
equals or surpasses that of men i n many countries. Yet the 
school-to-work transition is st i l l harder for young women than 
for young men. T h e pathways to decent work for young women 
tend to be very difficult to negotiate, w i t h many obstacles, set­
backs, exits and re-entries. Unfortunately, at the end of the 
process, many young women, particularly those i n developing 
countries, s t i l l do not f ind decent work. They may already be 
married, already mothers or pregnant, and desperately looking 
for whatever work they can f ind so that they and their chi ldren 
can survive. T h e available data also indicate that there are 
many more young women than young men l i v i n g w i t h 
H I V / A I D S . A n d even those that are not thus affected st i l l face 
stereotypical prejudices and discrimination i n trying to enter 
the labour market. 
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From a life-cycle perspective, education is a first step to 
decent work. Employment opportunities are a next step. 
Unfortunately, however, employment opportunities tend to be 
l imited, especially for those 15 to 24 years of age. Wor ldwide , 
some 60 m i l l i o n young people are looking for work but cannot 
f ind any. Unemployment rates for youth are more than twice 
the corresponding rates for the economically active adult 
population i n a l l regions of the world, and young women have 
much greater difficulty than young men i n entering the labour 
market and retaining their jobs i n periods of economic down­
turn, especially i n L a t i n A m e r i c a , the Car ibbean and South 
A s i a . 

Access to education and training is fundamental for 
enabling young women to compete o n the basis of objective 
criteria for recruitment and promotion. But, increasingly, it is 
the type, rather than the level , of education and training that 
is cr i t ical . Young women are st i l l not going into some fields of 
study traditionally dominated by men. Gender-based stereo­
types survive and role models that could lead young women to 
challenging, better-paid careers are st i l l scarce. Importantly, 
girls are much less l ikely than boys to enrol i n mathematics 
and computer science courses. It is true that more and more 
women are having access to the new ICTs that are dramatically 
changing the world, but the next essential challenge is for 
women to enter these new and powerful media as producers. If 
women do not participate i n designing the content and modes 
of use of ICTs, they w i l l be doubly excluded. 

Women and Work 

M o r e and more women are spending their child-bearing and 
child-rearing years i n paid employment. T h e increasing partici­
pat ion of women i n paid work has been dr iv ing employment 
trends, and the gaps between male and female labour force 
participation rates have been shrinking. For example between 
1980 and 1996, the annual growth rate of the labour force was 
over 4 per cent for females and 1.2 per cent for males i n L a t i n 
A m e r i c a , and 2.2 per cent and 1.8 per cent respectively i n 
A s i a . W h i l e women have become more economically active, 
the male labour force participation rate has been decl ining i n 
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most regions, albeit slowly; an important reason is a tendency 
toward earlier retirement. In the developed countries, East and 
South-East A s i a , the Caribbean and sub-Saharan A f r i c a 
women n o w account for close to half the labour force. 

G r o w i n g numbers of girls and women w i t h ever-higher edu­
cational qualifications have been breaching glass walls and 
ceilings. T h e share of women i n administration and middle 
management has increased. M o r e women are also creating 
their o w n enterprises. In the U n i t e d States, the number of 
firms created and managed by women has grown twice as fast 
as those set up and managed by men. In Japan, the percentage 
of women entrepreneurs increased from 2.4 per cent i n 1980 to 
5.2 per cent i n 1995. In several Organisation for Economic C o ­
operation and Development ( O E C D ) countries, women-owned 
small and medium-sized enterprises have been growing at a 
faster rate than the economy as a whole and have been an 
important source of employment generation, innovat ion and 
economic development. 

But there is st i l l a long way to go to achieving gender equal­
ity i n decent work. W i t h 54 per cent of working age women i n 
the labour force as compared to over 80 per cent of men, the 
world is st i l l not making the most of its female talents and 
potentials. Gender remains a ubiquitous source of labour 
market inequalities and inadequately utilised human resources. 
M o r e jobs for women have not necessarily meant better 
jobs. Worldwide , women hold only 1 per cent of chief execu­
tive positions. T h e majority experience the effects of the so-
called 'sticky floor' - o n the bottom rungs of the occupational 
hierarchy. 

Quanti tat ive increases i n employment have not been 
matched by qualitative improvements i n working conditions 
and social protection. A f t e r a l l this time, about half of the 
world's labour remains i n sex-stereotyped occupations, w i t h 
women dominat ing i n clerical and secretarial jobs and low-end 
service occupations that tend to be outside the scope of labour 
legislation and social protection. In occupations where many 
women but few men work, pay levels remain low. W i t h so 
many women concentrated i n low-paying jobs, it is no surprise 
that despite the increasing adoption of equal pay legislation, a 
large gap persists between male and female earnings. A l t h o u g h 
real manufacturing wages have been rising faster for women 
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than for men i n recent years, women continue to earn 20-30 
per cent less than men. 

Women's working lives are greatly determined by the pres­
ence of chi ldren i n the family. In order to achieve equality of 
treatment, measures must be taken to ensure that women's 
specific role i n reproduction has no adverse effect o n their 
employment. These measures include: health care for pregnant 
women and mothers; cash benefits and maternity leave; 
arrangements to better reconcile family and occupational 
responsibilities, and give fathers the opportunity to play a 
recognised role i n raising chi ldren; and other types of collec­
tive responsibility such as family allowances, taxation arrange­
ments and childcare systems. 

Balancing Paid and Unpaid Work - for Women 
and Men 

W o m e n now constitute almost half the global labour force and 
account for the tremendous rise i n dual-income families and 
single parent households. But societal perceptions of work and 
family have not changed; the divis ion of labour is s t i l l based o n 
the 'man breadwinner, woman homemaker and caregiver' idea. 
Some facts are illustrative: 

1 W o m e n work more hours than men, more than half their 
working time being spent o n unpaid work. Because women 
continue to have primary responsibility for housework, ch i ld-
care and unpaid work i n general, women's increase i n paid 
employment has i n many instances simply meant that 
women work extra long hours. In Bangladesh, for instance, 
women working i n the formal sector devote another 31 
hours per week to unpaid work, as compared to only 14 
hours by men. 

2 S m a l l chi ldren greatly increase women's unpaid work, not 
men's. Part-time work can offer women an effective way to 
divide their t ime between paid work and looking after young 
chi ldren and other dependents. There has been a substantial 
increase i n part-time employment over the past two 
decades, w i t h women accounting for up to 80 per cent of a l l 
part-timers. In the U n i t e d K i n g d o m , for instance, over 40 
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per cent of al l women workers are part-time, as compared to 
only 8 per cent of men workers. However, the problem is 
that part-timers earn lower hourly wages than ful l timers, 
lose out even more o n benefits than o n hourly pay and have 
little prospects for career advancement, training or skills 
enhancement. 

3 T h e available evidence shows that where women lack qual­
ity childcare, they take their young chi ldren to work w i t h 
them and often expose them to the hazards of their work 
place; and also that ch i ld victims of various forms of v i o l ­
ence tend to have both parents working away from home. 

4 T h e pressures are especially great for a sandwich generation 
of women who are marrying later and having chi ldren later 
- because they have been investing i n their own human 
resource development - but then end up struggling to juggle 
career advancement, care of young chi ldren and care of eld­
erly parents, a l l w i t h i n the same time span of their lives. 

For most, if not a l l , of our history, there has been a care deficit 
- mainly a deficit i n the care provided to women who spend 
most of their time caring for other people but have little time 
to care for themselves. Nowadays, men and chi ldren are also 
beginning to experience a care deficit, as more and more 
women enter the labour force and the pressures of the double 
burden of paid and unpaid work become too much for women 
and men do not take o n more of it. W h a t we need is not only 
a better balance between paid and unpaid work for women but 
also a change i n attitudes and responsibilities o n the part of 
men. U n t i l and unless men assume their fair share of family 
responsibilities, the social order w i l l not change. 

Gender Concerns around Ageing 

O v e r their life course, women are likely than men to move i n 
and out of the labour force several times as they seek to com­
bine work and family responsibilities. There is thus a need for 
l ifelong learning and continuous training to enhance employ-
ability and f lexibil i ty for women at different stages of family 
formation and care. Li fe long learning and continuous training 
are also particularly important for women because ageist and 
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sexist discrimination i n the world of work appears to be occur­
ring at earlier and earlier chronological ages. In a growing 
number of countries, women over 35 years of age are f inding it 
increasingly difficult to get jobs or to be rehired. 

A g e i n g raises important gender concerns. A s noted earlier, 
nearly everywhere women live longer than men. A t 60 years 
and above, there are 99 males to every 100 females. A t the age 
of 80 and over, there are just 69 males to every 100 females. So 
the ageing world is also a female world . Older women account 
for the majority of single person households. Older women are 
often l i v i n g alone, neither cared for nor able to productively 
contribute their knowledge and experience to society. Particu­
larly i n developing countries, where public assistance is meagre, 
women are even more l ikely to end up i n poverty i n their o ld 
age. G r o w i n g numbers of today's older women are left unsup­
ported by formal social protection. I n addit ion, public expen­
ditures o n social security and heal th care have been cut, often 
based o n the mistaken belief that families and communities 
w i l l take care of their aged. T h e sad fact is that there has been 
a reversal of inter-generational care. O l d e r women who have 
already spent their lifetime looking after other people increas­
ingly cannot expect to be cared for i n their twil ight years. In 
many least developed countries, the impact of the H I V / A I D S 
pandemic has left older women w i t h responsibility for caring 
for their infected chi ldren and, later on , their children's c h i l d ­
ren. Thus , A I D S now provides a further distortion of gender 
inequalities both at the beginning and end of a woman's life 
cycle. 

T h e progressive ageing of the populations compels us to 
rethink the conventional concept of a simple three-stage life 
cycle of education, employment and retirement. A s the v i ta l ­
ity of our societies increasingly depends o n active participation 
by older people, we must foster economic and social conditions 
that allow people of a l l ages to remain fully integrated into 
society, to enjoy freedom i n deciding how to relate and 
contribute to society and to f ind fulf i lment i n doing so. T h e 
central challenge is to promote a culture that values the expe­
rience and knowledge that come w i t h age. A wider basket of 
policy tools, strongly oriented to ease and support participation 
i n economic and social life by older workers, is needed. 

Discr iminat ion against older women workers needs to be 
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addressed at al l stages of the employment process, including 
recruitment, selection, training, promotion, redundancy and 
termination. T h i s may involve reviewing recruitment and 
training policies and procedures (e.g. banning job advertise­
ments that not only specify sex but also age and physical char­
acteristics), redesigning jobs (e.g. by providing seating and bet­
ter l ighting) and analysing social security and pension arrange­
ments from the perspective of the older woman worker. 

Conclusion 

T h e life-cycle approach focuses not just o n the individual but 
o n the family. N o matter the culture or country it is family 
goals that determine life and work strategies; the family that 
assigns economic and social roles for girls and boys, women 
and men; the family that ultimately decides o n issues such as 
education, consumption, gender and employment. There 
needs also to be recognition of the fact that, unlike the stan­
dard pattern of the 20th century, more and more women (and 
men) w i l l be having flexible working lives, moving i n and out 
of the labour force at various times of their lives and changing 
work status more often. Thus, their need for l ifelong learning 
and social protection to deal w i t h such changes is greater than 
ever. 

I n summary, the message of the life-cycle approach is that 
we can achieve what people are asking for i n their daily lives -
work, security and human dignity - only if there is equality of 
opportunity and treatment for women and men from c h i l d ­
hood to o ld age; if discrimination encountered at one stage of 
life is not perpetuated at later stages or gains made at one stage 
are not lost as one ages; and if there is better harmonisation of 
work and family responsibilities for men and especially women. 
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Older People 

Fiona Clark 

Each and every one of us, young and old, has a role to play in 
promoting solidarity between generations, in combating dis­
crimination against older people, and in building a future of 
security, opportunity and dignity for people of all ages. 

U N Secretary General, Kof i A n n a n , 
Foreword to the Political Declaration and Madrid 

International Plan of Action on Ageing, 2002 

Introduction 

T h e issue of gender and h u m a n rights has to be understood i n 
the context of the multiple and complex factors that intersect 
gender roles and identities and the ability of citizens to c la im 
their rights. O n e of these factors is age and these issues must 
therefore necessarily be approached from the basic under­
standing that: 

1 Discr iminat ion is experienced by virtue of people's age, and 
this is especially the case for older women and men. 

2 A g e cross-cuts other forms of discr imination and disadvan­
tage throughout the life cycle, to fundamentally determine 
people's heal th and well-being throughout life and into o ld 
age. 

A life-cycle approach is based o n the recognit ion that people 
are faced w i t h different opportunities and obstacles throughout 
their lives that determine their development, well-being and 
status. In order to ensure that progress and gains made i n one 
stage of life are not negated by adverse experiences and dis­
cr iminat ion based on age i n a later stage, people need support 
i n the transitions from one stage of life to another. Similarly, 
one cannot understand or address issues of older people w i t h ­
out knowing the trajectory of their lives and the opportunities 
and constraints they faced to place them i n their current 
situations. 
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Age-based Discrimination 

A life-cycle approach to gender and h u m a n rights must take 
account of existing, if unacknowledged, age-based discrimina­
t i o n and the violat ion of the rights of older persons of both 
genders that this entails. A d v a n c i n g age is connected to social 
exclusion and social distancing from policy processes. In poor 
communities poverty only serves to exacerbate this exclusion. 
Str ipping older people of assets is common, as is rationing of 
services and support to o ld people when resources are scarce. 
T h i s is the case i n developed as much as i n developing coun­
tries. Poor health and dependence on family for material wel l -
being and physical security i n o ld age enhance the potential 
for discrimination, where older people may be dependent o n 
the very people who are discriminating against them. 

'Being okT is not an identity people are too keen to pro­
mote, and yet age is a defining feature i n our identity, our 
access to resources and claiming our rights, and can cross-cut 
gender, ethnicity, religion, and geography to increase dis­
advantage and discrimination. A gender analysis therefore 
necessarily has to acknowledge that older women, for example, 
experience h igh levels of disadvantage by virtue of their age 
and cumulative gender disadvantage over the life course. Poor 
access to education, the labour market, economic assets and 
heal th services over their lives leave women doubly or triply 
disadvantaged i n o ld age. Illiteracy, economic insecurity, dis­
criminatory laws and practices mean that older women suffer 
from violence ( including gender-based violence such as rape), 
property grabbing and disinheritance, denial of access to jus­
tice and participation i n decision-making. 

However, it is important to realise that gender and age also 
intersect w i t h negative consequences for older men. Very often 
the reduced capacity of older men to make economic or other 
contributions to the households and family leave them isolated 
as their role is perceived to lessen and their burden seen to 
increase. Therefore human rights approaches to gender equal­
ity from a life-cycle perspective need to consider and put i n 
place actions i n favour of older men too, who are discriminated 
against socially and i n the household (Beales, 2000; C l a r k and 
Laurie, 2000). 

Public policy options to counter discrimination need to 
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begin by recognising that there is age discrimination, and take 
affirmative act ion i n a l l fields to ensure that older people's 
rights are upheld and that older people's perspectives are 
included i n nat ional and international plans for poverty reduc­
t ion , gender equality, tackl ing the H I V pandemic, as wel l as 
dealing w i t h emergency and confl ict situations. 

Secondly, efforts must be made to measure the impact of 
policies and programmes o n people of a l l ages. There is a need 
for concerted efforts to collect and disaggregate data by age and 
undertake age disaggregated research and pol icy work. 

The MIPAA 

There is now an opportunity for affirmative act ion o n ageing 
wi th the agreement i n 2002 o n the Madr id International P l a n of 
A c t i o n o n A g e i n g ( M I P A A ) . T h e plan commits U N Member 
States, including C o m m o n w e a l t h countries, to the inclusion 
of older people i n poverty and human rights agendas, and to 
tackle negative attitudes to older people to ensure an enabling 
environment for a society of a l l ages. 

Principles underpinning the M I P A A include: 

1 T h e ful l realisation of a l l human rights and fundamental 
freedoms of a l l older persons; 

2 T h e achievement of secure ageing, w h i c h involves reaffirm­
ing the goal of eradicating poverty i n o ld age and bui lding 
o n the U n i t e d Nat ions Principles for older persons; 

3 Ensuring the ful l enjoyment of economic, social and cultural 
rights, and c i v i l and pol i t ica l rights of persons and the e l im­
inat ion of a l l forms of violence and discr iminat ion against 
older persons; and 

4 Commitment to gender equality among older persons through, 
inter alia, e l iminat ion of gender-based discr imination. 

T h e problem remains that the U N principles for older persons 
and the M I P A A are not wel l k n o w n . T h e y st i l l need to f ind 
their way into the body of legislation at nat ional and inter­
nat ional level and be connected w i t h existing poverty reduc­
t ion and h u m a n rights instruments, inc luding gender-related 
instruments such as C E D A W . 
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Best Practices: HelpAge International 

H e l p A g e International ( H A I ) is a global network o f not-for-
profit organisations w i t h a mission "to work w i t h and for dis­
advantaged older people worldwide to achieve a lasting 
improvement i n the quality of their lives". Its core a i m is to 
integrate an understanding of a life-cycle approach and the 
needs and rights of older women and men into policy at local , 
national , regional and international levels, v ia the perspective 
of older people. 

Including the voices of older people 

H A I brings the voices of older people into development and 
decision-making processes that affect their lives, through their 
o w n participation, through its publications and through its 
policy and advocacy work. For example, i n 2001 H A I and its 
partner organisations undertook a large number of consulta­
tions w i t h older people around the world i n preparation for the 
2nd W o r l d Assembly o n A g e i n g i n 2002. H A I informed older 
people and their groups about the existence of the p lan , asked 
them to put forward their views and demands as to what should 
be i n the plan, and helped them to attend the Assembly and 
engage w i t h their own national government delegations who 
would be representing them. T h e outcomes of these consulta­
tions are presented i n the report State of the World's Older People 
2002 ( H e l p A g e International, 2002), launched i n M a d r i d at 
the time of the Assembly. 

Direct practical work with older people 

O n a practical level, H A I supports older people and their 
groups to get involved i n processes working for poverty reduc­
t i o n and the achievement of the M i l l e n n i u m Development 
Goals at a national level . In Tanzania, H A I is now actively 
involved i n the Poverty Reduct ion Strategy Review. It is 
undertaking programmes to support older people who are car­
ing for people l i v i n g w i t h A I D S and orphaned grandchildren. 
However, it is also stressing the risk of older people becoming 
infected w i t h the virus. International statistics on prevalence 
rates refer to those between the ages of 15 and 49, making 
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those above this age totally invisible. Yet, recent data from 
Uganda show that of those over 50 who presented at Voluntary 
Counsel l ing and Testing Centres, 20 per cent were H I V posi­
tive. Older people are sexually active and are at risk of H I V 
infection through their o w n sexual behaviour, as wel l as from 
contaminated blood transfusions. 

H A P s Regional Rights Programme i n A f r i c a works to raise 
awareness about the rights of older people, and supports older 
people and their organisations i n launching legal challenges i n 
the courts. In Mozambique and Tanzania, H A I has been under­
taking work o n c iv ic education w i t h older people at com­
munity level . A widowhood and inheritance project co­
ordinated by H A I - T a n z a n i a trains older w o m e n as paralegal 
advisers to act as resource persons for local community mem­
bers, to understand the statutory and customary laws and the 
implications they have for widows and inheritance issues, and 
to refer people to the local justice system as and when required 
( H A I , 2003). 

Changed policy environment for older people 

H A I is also campaigning for improved social protection meas­
ures as a right for older people and as a means of cushioning the 
most vulnerable against the shocks and obstacles they 
encounter over the life course, and especially nearer the end of 
it. It is working to promote the feasibility of a basic universal 
income transfer to be integrated into Poverty Reduct ion 
Strategy Papers (PRSPs) and national development plans. Few 
countries i n the world have adequate social security for their 
older citizens. O n e country that does is S o u t h A f r i c a and H A I 
research there shows that the state pension, although small, 
provides an important part of household economy and survival. 
O lder women, especially, spend their pensions largely o n 
school fees and uniforms for their grandchildren, o n health 
care, rent and other v i ta l elements of family l ive l ihood 
strategies. 

Recently, H A I has been working at E U level w i t h members 
of the gender movement, the disability movement and 
M i n o r i t y Rights G r o u p to promote what has been termed an 
"inclusive approach to development". T h i s is a reaction to the 
widely held cynicism about the failure of mainstreaming 
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efforts, especially gender mainstreaming, and the need for 
development policy to be inclusive of a l l those who are poor 
and marginalised. It is hoped that these efforts w i l l help H A I 
to push for E U development co-operation to be focused o n 
reaching the very poorest and those off the margins of main­
stream development, including older people. 

In the U K , H A I is involved w i t h the 'Grow-up free from 
poverty' coalit ion for international action against ch i ld poverty. 
H A I has been successful i n integrating an inter-generational, 
cross-sectoral and inclusive approach into the work and advo­
cacy of this coal i t ion, w h i c h is concerned w i t h ch i ld poverty 
w i t h i n the achievement of the M i l l e n n i u m Development 
Goals . 

Similarly, H A I is involved i n the U K Consor t ium o n A I D S 
and International Development, and has worked hard w i t h 
others to ensure that the Consortium's focus is not only o n 
access to treatment and A R V therapy for those infected w i t h 
the virus, but also support for those affected as carers, family 
members and breadwinners for households affected by A I D S . 
H A I is making some headway ensuring that the impact of 
A I D S o n older people is recognised w i t h i n the Consort ium, its 
membership and its work. 

Finally, H A I is also involved i n the U K Gender and 
Development Network. Interestingly, the current debates 
about 'diversity', and especially E U legislation o n diversity, 
have lead to the women's movement feeling that gender is 
under threat of being diluted. These defensive (if justified) 
reactions of the gender movement have hampered attempts to 
broaden debates w i t h i n the movement about the hetero­
geneity of women and men and to see diversity as an opportu­
ni ty to strengthen discussions around discrimination and dif­
ference. 

H A I seeks to embrace diversity and to promote an inclusive 
approach to development based o n the fundamental freedoms 
and rights of a l l people and a focus i n development co­
operation o n the poorest and most disadvantaged. 
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The Life Cycle: Adolescent 
Girls 

From the Report of the Expert Group Meeting on 
Adolescent Girls and Their Rights 

T h e issue of the girl ch i ld was firmly placed on the inter­
nat ional agenda by the 1990 Declaration of the W o r l d Summit 
for C h i l d r e n , w h i c h accorded priority attention to the girl 
c h i l d for survival, development and protection. 

T h e Programme of A c t i o n adopted by the international 
community at the International Conference o n Populat ion 
and Development ( I C P D ) i n C a i r o i n 1994 highlighted the 
need to improve the situation of the girl c h i l d , to el iminate a l l 
forms of discr iminat ion against her and to increase public 
awareness of her value. T h e Regional Conference o n W o m e n , 
held i n Dakar i n November 1994 i n preparation for the Fourth 
W o r l d Conference o n W o m e n , adopted the A f r i c a n Platform 
for A c t i o n , w h i c h clearly identified the crucial l ink between 
the well-being of today's girls and the status of tomorrow's 
women. Consequently, the Bei j ing Platform for A c t i o n , 
adopted at the Fourth W o r l d Conference of W o m e n , included 
the gir l c h i l d i n its 12 cr i t ical areas of concern. 

T h e international community has acknowledged that the 
equal rights of girls and the equal participation of women i n 
the social, cultural , economic and poli t ical life of societies is a 
prerequisite for successful and sustainable development. For 
those countries w h i c h have ratified C E D A W and the 
C o n v e n t i o n o n the Rights of the C h i l d , the achievement of 
equality between girls and boys and the e l iminat ion of dis­
cr iminat ion against girls are legal obligations. 

T h e Bei j ing Platform for A c t i o n seeks to promote and pro­
tect the ful l realisation of the human rights and fundamental 
freedoms of women throughout their life cycle. T h e Platform 
identifies 12 cri t ical areas of concern i n w h i c h major actions 
are designed to overcome the existing obstacles and to advance 
the status of women. T h e chapter on the girl ch i ld , one of the 

The international 

community has 

acknowledged 

that the equal 

rights of girls 

and the equal 

participation of 

women in the 

social, cultural, 

economic and 

political life of 

societies is a 

prerequisite for 

successful and 

sustainable 

development 

102 



GENDER AND HUMAN RIGHTS IN THE LIFE CYCLE 

crit ical areas of concern, recognises that i n many countries the 
girl c h i l d faces discrimination i n a l l stages of life, from bir th , 
through chi ldhood and into adulthood, despite the progress i n 
advancing the status of women worldwide. T h e Platform 
argues that due to this discriminatory environment, girls often 
receive l imited opportunities for education and consequently 
lack knowledge and the skills needed to advance their status i n 
society. T h e Platform underscores the responsibility of govern-
ments to protect and promote the rights of girls and recom­
mends el iminat ing al l barriers i n order to enable girls to 
develop their ful l potential and skills through equal access to 
education and training, nutr i t ion, physical and mental health 
care and related information. T h e Platform also notes that girls 
are encouraged less than boys to participate i n and learn about 
the social, economic and pol i t ica l funct ioning of society, and 
urges governments to take action to provide access for girls to 
training and information to enable them to articulate their 
views, and to promote the equality and participation of girls i n 
society. 

Since the Fourth W o r l d Conference o n W o m e n , greater 
attention has been paid at a l l levels by governments, the 
U n i t e d Nat ions system and other international institutions 
and N G O s to the needs of girl chi ldren. However, not enough 
action has been taken to redress the discr iminat ion and diff i ­
culties they face, i n particular during adolescence. Adolescents 
are caught between chi ldhood and adulthood i n terms of their 
social status and physical development. Adolescent girls have 
needs that differ significantly from those of boys because of their 
expected biological and social roles, and are often discriminated 
against o n the accounts of both their age and their sex. 

T h e Expert G r o u p Meet ing identified the fol lowing predis­
posing and determining factors that contribute to the vulner­
able situation of adolescent girls: 

1 T h e slow pace of dissemination and implementat ion of the 
C R C and C E D A W ; 

2 T h e low and unequal status accorded to girls and women 
from bir th resulting i n low self-esteem among girls; 

3 Poverty i n the h i g h proport ion of female-headed households 
and poor access to basic services; 
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4 Lack of social policies that recognise the situation of adol-
escent girls and the girl child in general; 

5 Urbanisation, the social impact of globalisation and struc­
tural adjustment policies. 

The Expert Group Meeting noted that the rights of adolescent 
girls should be seen as an integral part of human rights and that 
girls should be enabled to develop fully and contribute to all 
spheres of life. They need to be given the skills and knowledge 
that contribute to their self-esteem in order to become more 
self-reliant and be active participants in society. The Meeting 
focused on the following critical aspects relevant to improving 
the situation of adolescent girls: 

1 Adolescent girls in need of special protection; 

2 Health, including reproductive and sexual health and nutri­
tion; 

3 Creating an enabling environment for the empowerment of 
adolescent girls. 

1 Adolescent Girls In Need of Special Protection 

C E D A W and the C R C contain mutually reinforcing principles 
that, if fully implemented, would ensure the protection and 
fulfilment of the rights of girls and put an end to gender-based 
discrimination. Although adolescent girls have special needs, 
and face many especially difficult circumstances on the way to 
womanhood, their specific situation and needs remain largely 
ignored and neglected. 

While some 191 countries have ratified the C R C and some 
166 countries have ratified C E D A W , there remains a large gap 
between the State obligations resulting from those Conven­
tions and their reflection in national legislation and effective 
implementation. The increasingly important role of N G O s in 
supporting implementation of these instruments has been 
noted. 

Globalisation, poverty and erosion of values and family and 
community ties make adolescent girls increasingly exposed to 
the sex industry, child pornography and trafficking in women 
and children. These phenomena are neither confronted with 
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adequate legal and pol i t ica l measures at nat ional and interna-
t ional levels, nor sufficiently addressed by c i v i l society. 

A l t h o u g h the situation varies greatly f rom region to region 
and even w i t h i n countries, a c o m m o n thread seems to be the 
lower value ascribed to girls i n relation to boys i n virtually a l l 
countries. In addition, rapid urbanisation, growing economic 
disparities between r i c h and poor, and especially between the 
resources women and men control , gender-based violence and 
armed conflict exacerbate the already distressing situation of 
adolescent girls. 

For many girls, discr iminat ion often starts w i t h i n their fam­
ilies and extends to affect their educational opportunities and 
a l l other spheres of their l ives. T h e i r powerlessness to protect 
themselves from sexual assault, early child-bearing, exploita­
t ion and abuse, and the effects of war and armed confl ict rob 
them of the chance to enjoy their ch i ldhood and develop their 
ful l potential . T h e extent of their indiv idual suffering is often 
hidden by the overwhelming numbers of those affected. 

T h e rapid transmission of H I V / A I D S is a new threat to m i l ­
lions of adolescent girls around the world, especially those who 
are exploited i n the sex industry. A n even greater number of 
girls are losing their parents and primary care givers to 
H I V / A I D S and also f ind themselves forced to assume respon­
sibility for younger siblings. 

A t t e n t i o n was given to adolescent girls who worked at 
home and were often exploited and deprived of their rights, 
benefits and opportunities w h i c h other adolescent girls enjoyed 
such as access to education, training and social interaction. 
There are many groups of adolescent girls i n need of special 
protection. They include: 

1 Gir l s w i t h disabilities, further exacerbated as they become 
adolescent and often neglected i n favour of younger siblings; 

2 Gi r l s i n armed conflict , inc luding combatants and refugees; 

3 Orphaned girls through A I D S , maternal mortality or con­
fl ict and who lack any care giver; 

4 Gir l s subject to sexual abuse whose mothers are abroad as 
migrant workers; 

5 Gi r l s i n conflict w i t h the law; 
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6 Sexually abused girls including victims of incest, rape, 
forced prostitution and sexual harassment; 

7 Gi r l s subjected to female genital muti lat ion or suffering 
from fistula, often subsequently ostracised, and devalued if 
they are not able to be wives or mothers; 

8 Gir l s obliged to marry too early and consequently bear 
chi ldren at a young age who are more l ikely to suffer from 
maternal morbidity or mortality as well as a curtailment of 
other opportunities; 

9 G i r l s affected by the dowry or 'bride price' systems; 

10 Gi r l s abducted by men, including soldiers, for marriage or 
sexual exploitation; 

11 Gir l s used as subjects of ch i ld pornography, w h i c h may 
cause them lasting damage; 

12 Gir l s working under hazardous and exploitative conditions; 

13 Migrant girls who cross international borders. 

Violence against adolescent girls is often hidden. Yet there is 
evidence to indicate that it is widespread, and some young peo­
ple even assume it to be the norm. T h e need for proper legis­
lat ion, awareness-raising and education o n the rights of girls 
and young women is not sufficiently recognised by planners 
and policy-makers. 

2 Health of Adolescent Girls Including 
Reproductive and Sexual Health and Nutrition 

H e a l t h is a state of complete physical, mental and social wel l -
being, and not merely the absence of disease and infirmity. T h e 
health of adolescents is intimately l inked to their develop­
ment. Changing global conditions are placing greater strains o n 
young people and modifying their behaviours and relationships, 
w h i c h are increasingly exacerbating some health problems. 
These health problems often fall o n the young girls who are dis­
advantaged due to their age, gender and low economic status. 

Adolescent girls who are no longer chi ldren, but not yet 
women, are denied rights and protections available to adult 

106 



GENDER AND HUMAN RIGHTS IN THE LIFE CYCLE 

women. Because of their gender, they often suffer culture-
bound violations and are exploited, abused and denied oppor­
tunities more available to adolescent boys. W h e n they l ive i n 
impoverished settings, they lack access to heal th services, edu­
cation and gainful employment, a l l issues that have an impact 
o n their health and well-being. 

Bui ld ing on the international standards set by the C R C and 
C E D A W , and the consensus reached i n the I C P D Programme 
of A c t i o n and the Bei j ing Platform for A c t i o n , w h i c h have 
recognised the rights of adolescent girls to reproductive and 
sexual health, including information, counsell ing and services, 
attention was drawn to the responsibilities of parents, commu­
nities, governments and international organisations i n this 
regard. T h e importance of the active involvement of m e n and 
boys i n this process was emphasised. 

In the light of systematic discr iminat ion against girls i n 
many societies, as wel l as the conditions that force girls into 
early marriage and child-bearing, emphasis was placed o n the 
crit ical need for self-reliance and empowerment of adolescent 
girls. It is also necessary that girls are helped to resist pressure 
to provide sexual favours i n exchange for material goods, and 
to challenge the attitudes to adolescent girls as 'sex objects'. 
T h e need for relevant i n - and out-of-school programmes and 
open, informed discussion of adolescent girls' reproductive and 
sexual health was recognised as an important way to reduce 
their problems w i t h peers, parents and medical personnel. 
Programmes are needed to raise their self-esteem, develop sup­
port networks and re-examine the roles and impacts of existing 
institutions and country-based organisations. 

Particular concerns expressed w i t h regard to some heal th 
problems that particularly affect adolescent girls include: 

1 M a l n u t r i t i o n and anaemia; 

2 Sexual and reproductive health, inc luding F G M , too early 
and unwanted pregnancy, adolescent maternal morbidity 
and mortality, unsafe abortion, sexually transmitted diseases 
(STDs) and H I V / A I D S ; 

3 Vio lence , including sexual abuse and incest; 

4 M e n t a l health; 
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5 Substance abuse including the use of tobacco, a lcohol and 
other drugs. 

W h i l e some progress has been made i n putting the needs of 
adolescent girls on the agenda of governments, international 
organisations and N G O s , m u c h more needs to be done. M a n y 
programmes have been effective while others have failed, but 
even the successful ones tend to be small scale. T h e need for 
new, effective means to address those issues was stressed. 

T h e Meet ing identified cri t ical obstacles to adolescent girls' 
health, including nutri t ion and reproductive and sexual health: 

1 T h e reluctance of society at large to address adolescent girls' 
reproductive and sexual health; 

2 T h e lack of knowledge, information and skills among young 
people; 

3 T h e lack of health provisions, including counselling services 
i n a l l sectors designed for adolescents; 

4 T h e lack of training for service providers and educators who 
interact w i t h young people, especially i n sensitive areas such 
as sexuality, w h i c h require skills i n confidential counselling; 

5 N a t i o n a l policies, laws and practices that can be restrictive 
and/or inconsistent, or those of w h i c h the general public is 
not aware, or those that are inefficiently implemented 
and/or those that often l imi t the access of young people to 
services and information, for example by requiring the 
consent of another party; 

6 Absence of national strategies for the health of young 
people, w h i c h could provide a framework for health care; 

7 Inadequate support from the donor community. 

It was recognised that interventions are needed i n five major 
areas to improve the situation, as indicated i n the W H O / 
U N F P A / U N I C E F document, Action for Adolescent Health: 
Towards a Common Agenda, drawn from the Study G r o u p o n 
Programming for Adolescent H e a l t h . These are: 

1 T h e provision of information; 

2 Strengthening skills; 
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3 Access to quality health services; 

4 Provision of counselling; 

5 A safe and supportive environment. 

3 Creating an Enabling Environment for 
the Realisation of Human Rights and 
Empowerment of Adolescent Girls 

Despite the cr i t ical importance of the adolescent period i n a 
woman's life, unt i l recently l i t t le effort has been made to accu­
rately address and analyse the specific situation and needs of 
adolescent girls w i t h an aim to realise their rights. Fo l lowing 
the U n i t e d Nat ions Decade for W o m e n , 1976-1985, when 
data o n women began to be increasingly collected and disag­
gregated by sex, chi ldren continued to be profiled as a collec­
tive entity, w i t h the exception of data o n schooling. Lack of 
sex- and age-disaggregated data o n adolescent girls was a l i m i ­
tation to analysis, making it difficult to accurately define and 
assess their status. Later developments i n regard to realising 
the human rights of women and chi ldren have not sufficiently 
helped to give priority to issues concerning adolescent girls. It 
was noted that very few States parties reporting o n the C R C or 
C E D A W analyse or discuss adolescent girls. There is an urgent 
need for research i n this area and the compilat ion of sex- and 
age-disaggregated data w i l l help to deepen the understanding 
among the international community of the situation of adoles­
cent girls, their status and the achievement of gender equality. 

Accurate information is particularly important w h e n 
analysing the enabling environment for the empowerment of 
adolescent girls to exercise their rights, as it encompasses a 
wide range of aspects, inc luding education, socialisation, mass 
media, human rights and preparation for participation i n social 
and pol i t ical life as ful l citizens. 

G i r l s continue to be under-valued both by society and by 
themselves and suffer from low self-esteem w h i c h prevents 
them from realising their ful l potential . T h i s could lead to the 
detriment, not only of themselves, but of society as a whole. 

There are many contributing factors to these problems, 
including poverty, social policies that are inadequate for 
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addressing the development of adolescent girls, stereotyping of 
adolescent girls i n negative images i n the mass media that tend 
to portray girls as passive, as victims or as sex objects. Teachers, 
textbooks and educational materials often perpetuate these 
same stereotypes of girls as passive and destined to serve o th­
ers. G i r l s are not given sufficient opportunity for ful l education 
and training to equip them for a wide variety of potential roles 
i n life. They are not provided w i t h opportunities for non-tra­
di t ional jobs and are not prepared for responsible decision­
making and participation i n matters that affect their lives or 
the community. 

G i r l s are often forced to drop out of school because of preg­
nancy or violence or for economic reasons. These problems 
sometimes lead parents to stop them continuing i n school or to 
disrupt their education. 

Laws are often contradictory and derived from different 
sources i n society. C o m m o n l y the law that is least favourable 
to the girl is applied. Even i n countries w i t h legal systems that 
provide for de jure equality, de facto discrimination of adoles­
cent girls prevails. 

T h e family, including male family members, has a crucial 
role to play. Gender roles are predisposed from bir th and per­
petuated i n the family. T h e male-female relationships i n the 
family need to be changed to serve as role models for girls and 
boys. However, one of the difficulties that needs to be over­
come is reaching families to help them appreciate the value to 
them and to society of investing i n the complete education 
and training of girls as well as boys. 

Note 

1 Extracted from the Report of the Expert Group Meeting on Adolescent 
Girls and Their Rights, Addis Ababa, Ethiopia, 13-17 October 1997. 
This meeting was held by the U N Division for the Advancement 
of Women in preparation for the 42nd session of the Commission on 
the Status of Women (CSW). The full report is available online at: 
www.un.org/documents/ecosoclcn6ll 998/gchild/egmagrl 997-repl .htm 
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Meeting the Challenge to 
End Gender-based Violence 

Tina ]ohnson 

Violence against women is an obstacle to the achievement of 
the objectives of equality, development and peace. Violence 
against women both violates and impairs or nullifies the enjoy­
ment by women of their human rights and fundamental free­
doms. The long-standing failure to protect and promote those 
rights and freedoms in the case of violence against women is a 
matter of concern to all States and should be addressed. 

(United Nations, 1995: para. 112) 

Conceptual Framework 

Gender-based violence: an overview 

Gender-based violence is violence that is directed at i n d i v i d u ­
als o n the basis of their gender, w i t h women and girls making 
up the vast majority of vict ims (though boys and men can also 
be the target). It is indiscriminate, cutting across racial, ethnic, 
class, age, economic, religious and cultural divides. Gender-
based violence takes place throughout society: i n the home, i n 
the community and i n state institutions ( including prisons, 
police stations and hospitals). It can be grouped into five main , 
though not exclusive, categories: 

1 Sexual violence - e.g. rape, incest, forced prostitution and 
sexual harassment; 

2 Physical violence - e.g. wife battering and assault, 'honour' 
ki l l ings, female infanticide, c h i l d assault by teachers and gay 
bashing; 

3 Emot ional and psychological violence - e.g. threats of v i o l ­
ence, insults and name cal l ing, humi l ia t ion i n front of 
others, b lackmai l and the threat of abandonment; 

4 Harmful traditional practices - e.g. female genital muti lat ion, 
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denial of certain foods and forced and/or early marriage; 

5 Socio-economic violence - e.g. discriminatory access to 
basic health care, low levels of literacy and educational 
attainment, inadequate shelter and food, economic depriva­
t ion , armed conflict and acts of terrorism. 

Violence against women "is a manifestation of historically 
unequal power relations between men and women, w h i c h have 
led to dominat ion over and discrimination against women by 
men and to the prevention of the ful l advancement of 
women, " and is "one of the crucial social mechanisms by 
w h i c h women are forced into a subordinate position compared 
w i t h m e n " (Uni ted Nat ions , 1993). Women's lack of social 
and economic power, accepted gender roles and the low value 
put o n women's work perpetuate and reinforce this subordinate 
posit ion. Early marriage, inheritance of widows and male con­
trol of property encourage female dependency, particularly i n 
regions w i t h h i g h under- and unemployment of women and 
poor access to social welfare services, and l imit women's ability 
to escape violent situations. 

Intimate partner violence 
T h e most widespread form of gender-based violence is physical 
abuse of a woman by a present or former intimate male partner. 
Thir ty- f ive studies from a wide variety of countries show that, 
i n many of them, one-quarter to more than half of women 
report such abuse (Heise et a l , 1994)- Forty per cent of a l l 
female homicide victims are k i l led by their intimate partners 
i n the U K ; while every year thousands of women suffer dowry-
related deaths or are disfigured by acid thrown i n their faces by 
rejected suitors i n Bangladesh, India, Niger ia or Pakistan 
( U N I F E M , 2003). There is also considerable overlap between 
physical, emotional and sexual violence. Sexual abuse or rape 
by an intimate partner is experienced by between 12 and 25 
per cent of women at some time i n their lives ( W H O , 2000). 
T h i s is not considered a crime i n most countries, since it is 
assumed that a marriage contract provides a husband w i t h the 
right to sex w i t h his wife whenever he chooses ( U N I C E F , 
2000). 
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Violence against girls 
A growing number of studies, particularly from sub-Saharan 
A f r i c a , indicate that girls' first sexual experience is often 
unwanted and frequently forced (Garc ia -Moreno and Watts, 
2000). Research has shown that 36-62 per cent of a l l sexual 
assault victims are aged 15 or less ( W H O , 1997). In addit ion, 
cross-cultural data from rape crisis centres reveal that 40-58 
per cent of the sexual assault cases they deal w i t h involve girls 
aged 15 and under, inc luding girls younger than 10 or 11 
(Heise et al , 1994). In fact, the younger a gir l is at first sexual 
intercourse, the more l ikely that sex is forced. T h e abusers are 
frequently male relatives, family friends or other men i n inf lu­
ential positions, such as teachers. 

Harmful traditional practices 
It is estimated that some 130 m i l l i o n women and girls, mainly 
i n A f r i c a , the M i d d l e East and A s i a , have undergone some 
form of F G M , w h i c h has both immediate and long-term nega­
tive heal th and psychological effects ( U N F P A , 1999). Early 
marriage also exposes girls to physical v i o l a t i o n and trauma, as 
wel l as greater health risks during pregnancy and chi ldbir th . 

Sex work and trafficking in women and girls 
W o m e n often take up sex work because they have no other 
way of supporting themselves or their chi ldren , or their entry 
into sex work may itself be as a result of violence. T h e y are 
then at risk of further physical violence and rape, especially 
where this work is against the law, as the police may assault 
instead of protecting them. In a survey of prostitutes i n Bangla­
desh, for example, 83 per cent had been raped and 91 per cent 
had been beaten by the police ( W H O , 1997). In addit ion, traf­
f i ck ing is now among the fastest growing cr iminal activities 
worldwide and w i t h i n countries (Sauerbrey, 2002). T h e Inter­
national Organisation for M i g r a t i o n estimates that 700,000 
women are transported, mostly involuntari ly, across inter­
national borders each year for the sex trade (Binder, 2002). Two 
m i l l i o n girls between the ages of five and 15 are introduced 
into the commercial sex market each year ( U N F P A , 2000). 

Violence against women in armed conflict 
In situations of armed conflict , currently experienced i n some 
30 countries, women and girls are often systematically targeted 
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for abuse, and rape and sexual assault are widespread. Rape has 
been used as a deliberate weapon of war i n many conflicts, 
including i n Centra l A f r i c a and the Balkans. W o m e n and girls 
make up 75 per cent of the world's 22 m i l l i o n refugees, asylum 
seekers or internally displaced persons, putting them at partic­
ular risk of gender-based violence. 

Gender-based violence and HIV/AIDS 
Gender-based violence and H I V / A I D S are intersecting epi­
demics. Women's relative lack of control over their sexual lives 
and methods of preventing H I V and other sexually transmit­
ted infections due to violence or fear of it is one of the main 
factors behind the spread of A I D S (Johnson, 2002). T h i s lack 
of control is experienced not only by women who are sexually 
assaulted, but also by those i n relationships where they are 
unable to negotiate condom use w i t h their partners. Violence 
both exposes women to H I V infection and limits their ability 
to participate i n and benefit from H I V / A I D S prevention 
methods and treatment. 

Consequences of gender-based violence 

Gender-based violence adversely affects victims, family mem­
bers, perpetrators, communities and nations o n profound emo­
t ional , physical, psychological and economic levels. It 
accounts for more death and i l l health among women aged 
15-44 worldwide than cancer, obstructed labour, heart disease, 
respiratory infections, traffic accidents or even war ( W o r l d 
Bank, 1993). 

Some of the consequences of gender-based violence are 
feelings of hopelessness and isolation, guilt and depression, or 
suicide. T h e more severe or longer term the abuse and vio­
lence, the greater the impact o n women's autonomy, sense of 
worth and ability to care for themselves and their chi ldren. In 
concrete terms, it may lead to bruises, cuts, broken bones or 
limbs, unwanted pregnancies, sexually transmitted infections 
( including H I V / A I D S ) , permanent disabilities or death. Rape 
and domestic violence are major causes of disability and death 
among women of reproductive age i n both developed and 
developing countries. In the latter, it is estimated that gender-
based violence accounts for 5 per cent of the healthy years of 
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life lost to women of reproductive age ( W o r l d Bank, 1993). 
V ic t ims may also suffer from a loss of human potential and 

wages, resulting i n personal economic hardship and depressed 
overall development. Violence - and the threat of violence -
reduces women's and girl's opportunities for work, their m o b i l ­
ity and their participation i n education and training, commu­
nity activities and wider social networks. In addit ion, there are 
direct economic costs to the country as a whole. For example, 
the direct annual cost of violence against women i n Canada 
has been estimated at Canadian $684 m i l l i o n i n the cr iminal 
justice system and $187 m i l l i o n for police. Counsel l ing and 
training i n response to violence is an additional $294 m i l l i o n , 
making a total of over Canadian $1 b i l l i o n a year (Buvenic et 
al , 1999). T h e Governor of the Reserve Bank of F i j i Islands 
estimated the costs to that country to be $300 m i l l i o n , or 7 per 
cent of the gross domestic product ( G D P ) . 

Gender-based violence on the international agenda 

T h e 1989 C o n v e n t i o n o n the E l i m i n a t i o n of A l l Forms of 
Discr iminat ion against W o m e n does not refer specifically to 
gender-based violence. However, lobbying and advocacy work 
undertaken primarily by women's N G O s have led to increasing 
international understanding of this as a h u m a n rights issue. In 
1992, the C E D A W Committee adopted Genera l Recommend­
at ion 19, w h i c h identifies gender-based violence as a form of 
discrimination against women that seriously inhibits their ability 
to enjoy rights and freedoms o n a basis of equality wi th men. 

A t the 1993 U N Conference o n H u m a n Rights i n V i e n n a , 
governments signalled their recognition that this was an 
urgent issue to be addressed by cal l ing for the drafting of the 
U N Declaration o n the E l i m i n a t i o n of Violence Against 
W o m e n , adopted unanimously by the Genera l Assembly i n 
December of the same year. Vio lence against women was one 
of the C r i t i c a l Areas of C o n c e r n of the Bei j ing Platform for 
A c t i o n , the document agreed to by governments at the U N 
Fourth W o r l d Conference o n W o m e n i n 1995. This outlines 
three strategic objectives: to take integrated measures to pre­
vent and eliminate violence against women; to study the 
causes and consequences of violence against women and the 
effectiveness of preventive measures; and to eliminate traffick-
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ing i n women and assist victims of violence due to prostitution 
and trafficking. 

C o m m o n w e a l t h governments further agreed i n the 1995 
C o m m o n w e a l t h P lan of A c t i o n o n Gender and Development 
that women's human rights and the e l iminat ion of violence 
against women, the protection of the girl c h i l d and the out­
lawing of a l l forms of trafficking i n women and girls would be 
priority areas for action. E l iminat ing gender-based violence is 
also integral to the achievement of the M i l l e n n i u m Develop­
ment Goals adopted by 189 governments across the world i n 
September 2000, and formally endorsed by C o m m o n w e a l t h 
Heads of Government i n the C o o l u m Declaration of 5 M a r c h 
2002. 

Overview of Achievements 

A s noted above, the international community, regional bodies 
and nat ional governments have i n recent years affirmed their 
commitment to el iminating gender-based violence. It has been 
recognised as a human rights issue and as essential for the 
empowerment of women and for poverty eradication and equi­
table, sustainable development. Significant efforts have been 
made to update legal frameworks and initiate law reforms. A 
number of countries have adopted integrated approaches to 
tackle gender-based violence, and there are numerous exam­
ples of good practice i n areas such as regional co-operation, 
public education and gender-awareness training for the police 
and judiciary. 

Legislative changes 

Substantial progress has been made to develop and put i n place 
laws that address family violence and abuse, rape, sexual 
assault, F G M , trafficking and other gender-based violence. 
U N I F E M (2003) reports that at least 46 nations now have laws 
that explici t ly prohibit domestic violence and 13 more are 
drafting new laws to do so, while i n many others cr iminal 
assault laws have been amended to cover domestic violence. 
Mar i ta l rape is now recognised as a crime i n 45 countries. 

In the Caribbean, the C o m m o n w e a l t h Secretariat and the 
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Caribbean C o m m u n i t y ( C A R I C O M ) Secretariat have collab­
orated o n the development of model legislation o n women's 
human rights. T h e legislation covers eight areas: domestic v i o l ­
ence, sexual offences, sexual harassment, equal pay, inheritance, 
citizenship, equality for women i n employment and mainte­
nance. N a t i o n a l governments i n nine Caribbean countries 
have used the model legislation to introduce new legislation 
and/or revise existing laws. Guyana , Jamaica and St L u c i a , for 
example, have enacted new domestic violence legislation. T h e 
Domestic Violence A c t (1999) of Tr inidad and Tobago widens 
the def ini t ion of 'domestic abuse' found i n the 1991 A c t to 
include psychological, emotional and f inancial abuse, as wel l 
as physical and sexual abuse. It also recognises that many cou­
ples i n the country are part of V i s i t i n g ' or 'cohabitating' rela­
tionships rather than being married, and gives the police 
greater powers to take the perpetrators of violence into custody. 

In A s i a , under Malaysia's Domestic Vio lence A c t (1994), 
domestic violence is attached to the Penal C o d e under def ini­
tions and procedures for hurt, c r iminal force and assault. T h i s 
enables it to be classified as ' c r iminal behaviour' under federal 
jurisdiction (rather than coming under the Sharia jurisdict ion 
of the states) and ensures its applicability to al l Malaysians. A 
recently-added section i n the Indian Evidence A c t (section 
114A) makes it an offence for persons i n a custodian role 
(policemen, public servants, managers of publ ic hospitals and 
remand homes and wardens of jails) to have sex w i t h people 
for w h o m they are responsible. 

In Southern A f r i c a , Maurit ius , N a m i b i a , Seychelles and 
South A f r i c a have passed legislation to deal specifically w i t h 
domestic violence. U n d e r the Protect ion from Domestic 
Violence A c t , passed i n Maurit ius i n 1997, for example, 
victims may report cases of domestic violence to enforcement 
officers who provide a range of services from transport to help 
w i t h preparing an affidavit for presentation to a magistrate. 
T h e magistrate can issue an inter im occupation or protection 
order to protect the v i c t i m while the case is being heard. 
Botswana, Seychelles and Tanzania have each amended their 
laws to al low evidence to be given in camera, to widen the def­
i n i t i o n of rape, to deny bail to persons charged w i t h rape and 
to provide for stiffer sentences for convicted rapists. M a l a w i 
and Tanzania have amended their penal codes to address the 
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issue of people running businesses for prostitution and/or trans­
porting or trafficking women for the purposes of prostitution. 
In a landmark judgement i n 1999, the H i g h C o u r t of M a l a w i 
ruled that arresting a woman for prostitution but leaving her 
male partner free was discriminatory and unconstitutional . 
Maurit ius has adopted provisions for severe penalties for traf­
f icking i n chi ldren. 

In the Pacific, the cr iminal code i n Papua N e w G u i n e a has 
been amended to include domestic violence as a cr iminal 
offence, and the Enticement A c t and Adul tery A c t have also 
been amended. Legislation o n sexual violence has also been 
passed and an amendment made to the Evidence A c t to make 
it easier for victims of sexual violence to testify and to w i n 
justice. 

Government policies 

National plans and systems 
N a t i o n a l plans of act ion to tackle violence against women 
have been instituted i n many countries. In East and Southern 
A f r i c a , these plans were developed at national workshops o n 
gender-based violence held i n ten countries. T h e plan of action 
that emerged from the Maurit ius workshop, for example, later 
endorsed by Cabinet , committed government and non-gov­
ernmental stakeholders to undertake concrete legislation, serv­
ices and preventative programmes to assist vict ims i n a co­
ordinated and efficient manner, and to sensitise the public o n 
the law and procedures for its use. 

T h e N a t i o n a l Family Violence Network ing System was 
developed i n Singapore i n 1996 to integrate the management 
of family violence. Th is system links police, prisons, hospitals, 
social service agencies, the courts, prisons and the Minis t ry of 
C o m m u n i t y Development and Sports ( M C D S ) i n a web of 
assistance for victims and perpetrators of family violence. 
Programmes include mandatory counselling for victims and 
perpetrators, training of social workers, and police, public edu­
cation and court, police and community programmes. 

More victim-friendly courts 
A number of different approaches have been taken to making 
the courts more accessible to the victims of gender-based v i o l -
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ence. For example, there is growing support i n the Caribbean 
for family courts, w h i c h have been established i n Belize, 
Grenada, Jamaica, St L u c i a and St V i n c e n t and the 
Grenadines. T h i s is i n l ine w i t h a suggestion i n the C A R I -
C O M model legislation that domestic violence cases should be 
heard at the magisterial level and decentralised. T h e courts are 
staffed by trained judiciary and supported by social services. 

In the Pacific, the C h i e f Magistrate of Vanuatu introduced 
new rules i n the Magistrates Courts i n 2001 w h i c h provide for 
the granting of domestic violence protect ion orders and the 
provision of some security for survivors of domestic violence, 
as wel l as penalties for breaches and faster tracking of cases. In 
Papua N e w Guinea , good behaviour bonds, implemented by the 
Magisterial Service, assisted the victims of domestic violence. 

Sexual harassment policies 
T h e F i j i Islands Minis t ry of W o m e n and the F i j i Women's 
Rights M o v e m e n t are developing a pol icy o n sexual harass-
ment i n the workplace. In Botswana, the Publ ic Service A c t 
was amended to include sexual harassment as misconduct. 

Examples of good practice 

Integrated approaches 
Several countries have developed integrated approaches. For 
example, the Partnerships Against Domestic Vio lence 
Programme is a collaborative effort between the Austra l ian 
Government and the States and Territories, and the business 
sector, N G O s and the community. Key projects include: com­
munity education campaigns; national competency standards for 
workers dealing wi th domestic violence; prevention workshops 
for young people; a clearing-house for information and best prac­
tices; and perpetrators' programmes. In Bangladesh, the M u l t i -
Sectoral Programme o n Violence Against W o m e n is a govern­
ment project led by the Ministry of W o m e n and Children's 
Affairs w i t h the participation of several related ministries. 
N a r i p o k k h o , a women's N G O , provides technical assistance i n 
detailed project formulation, implementation and evaluation. 

A l t h o u g h N G O s are the foremost providers of shelter to 
the vict ims of violence, Project H a v e n i n the Phil ippines 
shows how governments and N G O s can pool their resources to 
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respond to the needs of vict ims and survivors. T h e project is 
hospital-based and offers medical services, crisis intervention 
and healing, referrals, education and training, research and 
documentation for women vict ims of violence. T h e Women's 
Crisis Center ( W C C ) trains hospital staff o n gender-sensitive 
handl ing of survivors and provides the psycho-social compo­
nent and referrals to other agencies and institutions. 

Similarly, Malaysia's W A V e (Women Against Violence) 
Campaign was launched at the federal and state levels i n July 
2001. T h e Minis t ry of W o m e n and Family Development co­
ordinates the initiative and fosters co-operation between gov­
ernment agencies, N G O s and the private sector. Training of 
volunteers is conducted i n collaboration w i t h N G O s and 
includes management of domestic violence, rape and sexual 
harassment cases by hospitals, police and the welfare depart­
ment. O n c e trained, the volunteers are placed i n the Minis t ry 
where they handle telephone calls and make appointments i n 
the Ministry's counselling unit . 

In Papua N e w G u i n e a , the Family and Sexual Vio lence 
A c t i o n Committee meets o n a regular basis to review progress 
and identify ways forward. Its members come from government 
agencies, the private sector, N G O s , community groups and 
donor agencies. 

Regional cooperation and agreements 
O n e example of regional co-operation is the model legislation 
mentioned earlier that was developed by the C A R I C O M 
Secretariat and the C o m m o n w e a l t h Secretariat. T h i s has been 
used not only by governments but also by N G O s and inter­
governmental agencies i n their research and advocacy work. 
U N I F E M also brought together other U N agencies and N G O s 
from Lat in Amer ica and the Caribbean to develop an awareness-
raising campaign, launched i n 1998, around the theme * A Life 
Free from Violence : It's O u r Right ' . T h e campaign was subse­
quently replicated i n other regions. 

M o d e l legislation was also developed i n the Asia-Paci f ic 
region, where the first Regional Minis ter ia l Conference o n 
People Smuggling, Trafficking i n Persons and Related 
Transnational C r i m e was held i n Ba l i i n February 2002. It was 
intended to assist governments i n drafting domestic laws cr im­
inalising people smuggling and trafficking i n persons. 
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In 1998 Member States of the Southern A f r i c a n Develop­
ment C o m m u n i t y ( S A D C ) agreed to a n A d d e n d u m (to the 
S A D C Declaration o n Gender and Development) o n the 
Prevention and Eradication of Violence Against W o m e n and 
C h i l d r e n . This commits them to take urgent measures to prevent 
and address violence against women and chi ldren through 
legal, social, economic, cultural and pol i t i ca l means and to 
adopt legally-binding instruments to ensure that these com­
mitments are translated into action. M o r e recently, the 2003 
Protocol on the Rights of W o m e n i n A f r i c a supplemented the 
provisions of the A f r i c a n Charter o n H u m a n and Peoples' 
Rights by requiring State parties to take appropriate measures 
to prohibit a l l forms of violence against women, identify the 
causes, punish the perpetrators and ensure effective rehabilita­
t ion and reparation for vict ims. 

Governments i n the Pacific region adopted the Pacific 
Platform for A c t i o n i n 1995, w h i c h identified violence against 
women as a crit ical area of concern and urged the Pacific to 
work towards its e l iminat ion. A t the N G O level , the Pacific 
Women's Network Against Violence Agains t W o m e n , estab­
lished i n 1992, has played a key role i n developing the skills 
and organisational capacity of N G O s work ing to end violence 
against women across the region. W i t h 23 members i n ten 
countries, it provides an important mechanism for sharing 
successful approaches and strategising to overcome resistance 
and constraints i n work to end violence against women. 

A number of regional workshops - i n Southern A f r i c a , A s i a 
and the Pacific - have been held to strengthen partnerships for 
el iminating gender-based violence, jo int ly organised by the 
Commonweal th Secretariat and key nat ional , regional and 
international stakeholders. 

Using international law at the national level 
N a t i o n a l courts are increasingly looking to international 
norms for the purpose of deciding cases "where the domestic 
law - whether constitutional, statute or c o m m o n law - is uncer­
tain or incomplete" (Bart, 1997:117). In 1999, for example, 
the Supreme Court of India stated that international instru­
ments - C E D A W , the International C o n v e n t i o n o n Econ­
omic, Social and Cul tura l Rights, the Bei j ing P F A - "cast an 
obligation on the Indian State to gender sensitise its laws, and 
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the Courts are under an obligation to see that the message of 
international instruments is not allowed to be drowned" 
( C h i n k i n , 2000:60). In East A f r i c a , the International W o m e n 
Judges Federation has been working w i t h universities and 
judiciaries to promote the use of international h u m a n rights 
instruments i n national settings. 

Improving the police response 
Several countries have set up special units i n the police force 
w i t h a specific mandate o n violence against women. For 
example, trained women police officers i n the V i c t i m Support 
U n i t i n Barbados provide counselling to victims of rape and 
c h i l d abuse, helping them to cope w i t h their experience and 
preparing them to testify i n court. In addit ion, a Regional 
Tra ining Programme for Police Officers and Frontl ine Workers 
dealing w i t h domestic violence is being co-ordinated by the 
Caribbean Associat ion for Feminist Research and A c t i o n 
( C A F R A ) . 

In the Phil ippines, W o m e n and C h i l d r e n Protect ion Desks 
( W C P D ) have been created by the police to improve their 
level of response to women and chi ldren who are victims of 
gender-based abuse, exploitation and discrimination. In 
Bangladesh, the Centre for W o m e n and Children's Studies 
( C W C S ) has brought together N G O s and police to design a 
training manual for law-enforcement personnel o n gender-
based violence, and have trained more than 400 police officers 
i n 12 regions. 

A n integrated C o m m u n i t y Safety Strategy for safer homes, 
streets and schools has been developed by C o o k Islands. 
Important aspects of this include working w i t h the police 
" from the inside out"; challenging police leadership and organ­
isational culture; and collecting, analysing and sharing infor­
mat ion w i t h key partners. 

Gender-awareness training for the judiciary 
Gender Judges and Equality is a regional project i n A s i a that 
was conceived and initiated by Sakshi, an N G O i n N e w D e l h i . 
Workshops are held to sensitise senior members of the judic i ­
ary to women's issues and help them view matters from a 
woman's perspective. The strategy is to allow judges to exchange 
views and points of law as wel l as initiate debates w i t h their 
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peers o n issues related to violence against women. A s a result 
of the workshops, the conveners have received requests for 
materials from participants and there have been several posi­
tive rulings by the sensitised judges o n cases related to v i o l ­
ence. 

A t the national level , workshops were h e l d i n Jamaica i n 
1998 to sensitise justice system personnel - inc luding judges, 
police, clerks of the court, lawyers, probation officers and 
social workers - to a gender perspective. In Canada, the 
Western Judicial Education Centre ( W J E C ) organises cont in ­
uing education programmes for judges from the west and 
northwest. W h i l e a key element is 'peer leadership' (i.e. judges 
are trained by other judges), other interested people, including 
women and members of racial minorities, can participate i n 
the sessions. A t a workshop o n gender equality, for example, 
survivors of sexual assault and crisis centre workers gave judges 
first-hand information about violence against women. 

Advocacy and public education 
There are numerous examples of advocacy and public educa­
t ion initiatives from many different countries. A m o n g the 
more innovative is the series of Grade 1-10 textbooks pro­
duced by the Simorgh Women's Resource and Publicat ion 
Centre i n Pakistan to promote equality and equity i n gender 
relations as wel l as to teach chi ldren about violence i n the 
context of power relations. T h e N G O carried out teacher 
training to familiarise teachers w i t h the whole process and 
methodology of participatory teaching. It started w i t h four 
schools but is now supplying books to over 30. 

Other public education activities from various regions 
include a national ' O n e A c t Play' competi t ion by women at 
the grassroots i n Maurit ius; the development, production and 
distribution by fem'LINKpaci f i c i n F i j i Islands of media mate­
rials as community education tools to bring violence issues into 
the public sphere, particularly i n rural areas; and the use of 
radio and television programmes, school and community dis­
cussions, information pamphlets and leaflets i n St V i n c e n t and 
the Grenadines to promote public awareness. 

Several countries have made an effort to make the law 
accessible to more people. In Botswana, for example, after a 
review of the Children's A c t to harmonise it w i t h the C o n v e n -
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t ion o n the Rights of the C h i l d , the A c t was translated into 
Setswana, the local language. T h e Government of Bangladesh 
has attempted to popularise and disseminate C E D A W by 
translating it into Bangla. 

Men's initiatives 
In M a l a w i , the Network on Violence Against W o m e n and the 
M a l a w i H u m a n Rights Resource Centre ( M H R R C ) , w h i c h co­
ordinate non-governmental activities w i t h i n the country, h o l d 
an annual M e n to M e n Symposium that gets more men 
involved i n the issue. U N I F E M ' s E n d Violence C a m p a i g n 
encouraged men to demonstrate against violence i n Kenya and 
South A f r i c a , and helped to increase the involvement of men 
worldwide i n the W h i t e R i b b o n Campaign working to end 
men's violence against women. Other initiatives led by men 
include M e n Against Abuse and Violence i n M u m b a i , India, 
focused o n ending domestic violence, and M e n Against 
Violence Against W o m e n ( M A V A W ) i n Trinidad and Tobago, 
w h i c h runs community-based programmes and produces 
leaflets o n anger management and bumper stickers against 
battering. 

Monitoring and indicators 
T h e T h i r d Minis ter ia l Meet ing o n W o m e n , convened by the 
Economic C o m m i s s i o n for L a t i n A m e r i c a and the Caribbean 
( E C L A C ) and the Caribbean Development and Co-operat ion 
Committee ( C D C C ) Secretariat i n 1999, identified the need 
for ongoing review, monitoring and implementation of legis­
lat ion to counteract and eradicate violence against women. 
E C L A C subsequently conducted a study to evaluate the imple­
mentation of domestic violence legislation i n A n t i g u a and 
Barbuda, St Kitts and Nevis , St Luc ia and St V i n c e n t and the 
Grenadines. 

International Women's Rights A c t i o n W a t c h ( I W R A W ) 
A s i a Pacific has developed a framework to monitor govern­
ments' implementation of C E D A W . T h e A s i a Pacific Research 
and Resource Centre for W o m e n ( A R R O W ) has developed a 
framework of indicators for monitoring violence against 
women. 

A t the national level , the N G O N a r i p o k k h o i n Bangladesh 
monitors the incidence of violence against women i n the 
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country through scanning nat ional newspapers, col lect ing 
nationwide information o n reported cases from Police 
Headquarters, and from reports from members of Naripokkho's 
networks. In addition, 22 police stations i n Dhaka Metro ­
pol i tan A r e a , two public hospitals and the Special C o u r t try­
ing cases under the Repression of W o m e n A c t are monitored 
regularly o n handl ing of cases of violence against women. 
Partner organisations i n 30 small towns are being trained and 
provided wi th technical assistance to carry out similar monitor­
ing at district level . Findings are regularly shared i n workshops 
w i t h police, health-care personnel, lawyers and public prose­
cutors. 

Providing accurate data 
In order to collect data o n violence against women, the W o r l d 
H e a l t h Organization ( W H O ) started a M u l t i - C o u n t r y Study 
o n Women's H e a l t h and Domestic Vio lence Against W o m e n 
i n 1997. T h e aims include: obtaining reliable estimates of the 
prevalence of violence against women i n different countries i n 
a standardised manner that allows for inter-country com­
parisons; and using the findings nationally and internationally 
to advocate for an increased response to gender-based v i o l ­
ence. T h e study teams co-ordinate w i t h research institutions, 
ministries of health, other government entities and N G O s . A s 
of 2003, data col lect ion had been completed i n Bangladesh, 
Brazil , Japan, N a m i b i a , Peru, Samoa, Tanzania and T h a i l a n d . 

T h e Economic Commiss ion for L a t i n A m e r i c a and the 
Caribbean ( E C L A C ) is also working o n a gender statistics and 
indicators model to measure the incidence of and trends i n 
violence against women. 

Gaps, Constraints and Opportunities 

National policy and institutional and legal frameworks 

N a t i o n a l policy and institutional and legal frameworks are st i l l 
often inadequate, and co-ordinat ion among different parts of 
government is lacking. Women's human rights have not been 
fully realised due to non-harmonisat ion of laws, lack of domes­
t icat ion of international treaties and the absence of a h u m a n 
rights framework for planning and programming. Stakeholder 
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interventions generally remain fragmented, poorly co-ordinated 
and isolated. 

A c c o r d i n g to U N I F E M (2003), only 17 nations have dis­
t inct legislation referring to sexual assault, while as few as three 
have legislation that specifically addresses violence against 
women as a category of c r iminal activity i n itself. Laws tend to 
focus o n domestic violence and rape and not deal w i t h other 
violence such as sexual harassment and traditional practices 
such as F G M (only 14 countries have adopted laws o n sexual 
harassment and nine have specific legislation outlawing F G M ) . 
Moreover, many countries do not recognise spousal rape i n 
domestic violence laws, and those that do have laws against it 
often provide exemptions. 

C i v i l laws that may appear to have little to do w i t h v io ­
lence may also l imi t women's ability to protect themselves and 
to leave violent situations - for example, if they have no legal 
access to divorce. Discriminatory laws o n inheritance and the 
ownership of property also mean that women lack the econ­
omic ability to leave abusive relationships. There is a tendency 
i n some countries to require mediation or other forms of alter­
native dispute resolution for family law matters, leaving 
women open to further abuse. Laws against trafficking may 
punish women for being illegal immigrants rather than prose­
cuting the traffickers. 

M o d e l laws have been developed that can be replicated or 
adapted to local situations. C o m m o n w e a l t h Law Ministers 
expressed their support i n M a y 1999 for C o m m o n w e a l t h co­
operation around the U N C o n v e n t i o n to combat transna­
t ional organised crime ( including its Protocols o n preventing, 
suppressing and punishing trafficking i n women and chi ldren, 
and o n the illegal trafficking of migrants). A n opportunity was 
also identified for co-ordinated, collective act ion to fight the 
commercial sexual exploitat ion of chi ldren using existing 
Commonweal th schemes for mutual assistance and co-opera­
t ion i n cr iminal matters. 

Law enforcement 

C r i m i n a l law is not enforced effectively and is therefore l i m ­
ited as a deterrent. W h e r e women are offered no protection by 
the State, they are frequently afraid to bring charges. T h e 
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majority of cases of violence against w o m e n are thus not 
reported. Those cases that are reported often do not result i n 
successful prosecutions. Law enforcement officers, medical 
officers and judicial personnel can be insensitive to the needs 
of threatened and abused women and chi ldren . Despite the 
prevalence of violence against women, research from many 
countries - including Austral ia , Bangladesh, Canada, India, 
N e w Zealand and the U K - has shown that it tends to be 
treated less seriously by the police than crimes against m e n or 
property. There continues to be a perception of domestic v i o l ­
ence as a private matter. V ic t ims of gender-based violence may 
face further abuse i n the judicial system due to a cont inuing 
tendency to th ink that women cal l sexual abuse or harassment 
o n themselves by the way they dress or act. T h e issue of appro­
priate treatment as wel l as adequate punishment for perpetra­
tors has not been a focus. 

T h e dissemination of judicial decisions from other jurisdic­
tions and shared understanding by judges can be important 
tools i n addressing gender-based violence. For example, judi ­
c ia l colloquia he ld i n the C o m m o n w e a l t h that focused specif­
ically o n the promotion of the h u m a n rights of women and the 
girl c h i l d through the judiciary produced recommendations 
that recognise the duty of an independent judiciary to inter­
pret and apply national constitutions and laws i n conformity 
w i t h women's h u m a n rights. Gender sensitivity training for al l 
levels of the court system and for the police have had encour­
aging results. Reforms of cr iminal justice systems may require 
evidence o n the woman's past history to be inadmissible (as, 
for example, i n the Bahamas and Barbados) and aggressive 
questioning and harassment i n court to be prohibited 
( C h i n k i n , 1999). 

Women's knowledge of and access to the law 

Laws are of l imited use if women do not k n o w that they exist 
or are unable to take advantage of them. Due to economic, 
religious, social and cultural constraints, women's legal literacy 
and consciousness about their rights is generally low i n devel­
oping countries, particularly among rural women. 

Without access to legal information or legal aid, women may 
stay in abusive relationships or fail to apply for protection orders 
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or maintenance for their children. A study i n the Eastern 
Caribbean found that applicants and respondents i n domestic 
violence matters were generally under-represented by lawyers, 
who did not consider such cases financially viable. A lack of legal 
assistance has a marked effect on success in court, and the per­
sonal and financial consequences for women can be far-reaching. 

There is a need for legal aid and advisory services. 
Government-funded specialist women's legal services could 
play an important role i n providing advice, information and 
referrals o n legal matters that affect women. They could also 
help i n overcoming the attitudinal barriers that women con­
front i n the legal system, and help courts dominated by male 
judges and lawyers to understand female perspectives. N a t i o n a l 
women's machineries ( N W M s ) could be instrumental i n the 
systematic dissemination of information to women about their 
rights. 

Human and financial resources 

Support (as measured i n budgetary allocations) for programmes 
addressing gender-based violence is l imited. There are serious 
gaps i n service provision, particularly for the victims of rape 
and other sexual violence, and services are not widespread 
enough to cover rural communities. Those services that do 
exist are handicapped by a chronic shortage of human and 
f inancial resources. 

Governments have largely depended o n women's groups 
and other N G O s for the provision of services and programmes, 
yet N G O s i n many countries do not receive f inancial support 
f rom governments. In addit ion, N G O s often depend o n 
donors, which threatens the viabil i ty and sustainability of their 
programmes. 

There is inadequate participation by women i n the formu­
lat ion of policies, strategies and activities designed to ensure 
their economic empowerment. Capacity and information to 
engage the pol i t ical leadership, as well as to support structures 
for women i n power, are inadequate. N W M s are often under-
resourced and have little clout w i t h i n government. In the 
absence of high-level pol i t ical commitment they face dif f icul­
ties developing policy frameworks and action plans, let alone 
co-ordinating other key ministries. 
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It is important for gender-based violence to be seen as a 
national issue, not a 'women's issue'. T h e problem is not so 
much that resources are scarce but the manner i n w h i c h they 
are allocated. Gender-responsive budgets provide an opportu­
nity to examine the effects of government expenditure and 
revenue policies o n women and men. T h e y can also reveal the 
gaps between policy and budget. 

Traditional norms, beliefs, practices and attitudes 

In a statement to the 2001 session of the U N Commiss ion o n 
H u m a n Rights, the A s i a n Legal Resource Centre noted that 
progress to stop violence against women i n A s i a n countries 
was seriously hampered by governments' failure to recognise 
that cultural values and traditional patterns had not changed 
( U N I F E M , 2003). T h i s problem is not l imited to the A s i a n 
region but is widespread. 

Such customs and traditions may lead to a h i g h level of 
acceptance of and justification for gender-based violence, par­
ticularly that occurring i n the home. W o m e n as wel l as men 
often perpetuate stereotypical gender roles and adhere to a 
belief i n women's inferiority. Practices such as early marriage 
and F G M that attempt to control women's sexuality may con­
tinue even if formally legislated against. Judges i n many coun­
tries i n sub-Saharan A f r i c a continue to apply discriminatory 
customary laws w i t h regard to women's inheritance or owner­
ship of property despite law reforms that give women equal 
rights. Tradit ional systems of confl ict reconci l iat ion, such as 
bulubulu i n F i j i Islands, may be used to protect the honour of 
perpetrators of crimes rather than to br ing justice for female 
victims. 

States parties to C E D A W are obliged to "modify the social 
and cultural patterns of conduct of men and women, w i t h a 
view to achieving the e l iminat ion of prejudices and customary 
and al l other practices" based o n ideas that one sex is superior 
or inferior to the other or o n stereotyped gender roles (article 
5). O n e important entry-point is education about gender 
equality from an early age. A n o t h e r is community-based work 
and advocacy to influence attitudes and customs. A workshop 
i n Southern A f r i c a , for example, identified elders - as tradi­
t ional advisors or marriage counsellors - as a special target for 

It is important 

for gender-based 

violence to be 

seen as a 

national issue, 

not a 'women's 

issue'. The 

problem is not 

so much that 

resources are 

scarce but the 

manner in which 

they are 

allocated. 

131 



GENDER AND HUMAN RIGHTS IN THE COMMONWEALTH 

community-based education programmes to prevent the per­
petuation of gender-based violence, N G O s i n Kenya have suc­
cessfully introduced alternative rituals to F G M to celebrate the 
passage of girls into womanhood. They have also involved men 
and boys as advocates for change. 

Inadequate data 

A major obstacle i n the search for solutions to violence against 
women has been the lack of reliable data o n the root causes, 
magnitude and consequences of the problem. Countries w i l l 
not be able to eliminate gender-based violence unt i l they iden­
tify the true incidence and causes of types of violence that are 
most prevalent i n their own society. It is currently difficult to 
compare data between countries because statistics are not co l ­
lected i n a standardised way. Countries may have looked at dif­
ferent populations, and abusive acts are differently defined 
and/or are considered crimes i n some countries but not others. 
Police records may include gender-based violence under a gen­
eral heading such as assault, making it difficult to extract the 
number of incidents involv ing women. In addition, sexual 
crimes tend to be under-reported, making it difficult to come 
up w i t h accurate figures. W h i l e women's groups may be able to 
collect more data, U N I F E M (2003) points out that few of 
them have the means to provide the level of statistical ev i ­
dence that is needed to build a va l id record. 

Conclusion 

Despite legislative, administrative, judicial , educational and 
other efforts by governments, regional and inter-governmental 
agencies, and non-governmental and c i v i l society organisa­
tions to address gender-based violence, it remains endemic 
throughout the C o m m o n w e a l t h and other parts of the world . 
Clearly, a different approach is needed to tackle this cross-
cutting and complex phenomenon o n a l l fronts. 

T h e C o m m o n w e a l t h Integrated A p p r o a c h to E l iminat ing 
Gender-based Violence was developed as a guide to govern­
ment p lanning and action at the national level, and also 
involves collaboration with N G O s and c i v i l society. It includes 
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enactment of laws, co-ordinat ion of key government ministries 
and the setting up of government systems. A n integrated 
approach is intended to respond to the needs of a l l , whi le 
ensuring that those of the v i c t i m - whether to trained medical 
attention, counselling or legal recourse - are paramount. It 
enables different stakeholders to work i n a co-ordinated man­
ner to understand the problem, develop strategies to address it 
and take joint act ion at the local and nat ional level . It pro­
motes efficiency and adequacy of services and service delivery 
so that women are facilitated at a l l levels through a variety of 
organisational networks. T h e resource base is increased and 
the expertise and experience of the organisations involved are 
maximised. 

Stakeholders include vict ims and their families, communi ­
ties, institutions such as the police , cultural and religious lead­
ers, employees, educational institutions and perpetrators. 
W i t h i n each category there are those interested i n maintain­
ing the status quo and those w h o wish to change it. Of ten , 
agencies and support systems work i n isolation from each 
other, resulting i n duplicat ion and fewer achievements as wel l 
as wasting l imited resources. T h e c r imina l justice system is 
generally punitive rather than preventive, and while women 
need the protection of the law, "the l imitations of a predomi­
nant reliance o n the legal system to eradicate violence against 
women has been pointed out repeatedly" (Clarke, 1998). 
Gender-based violence is not a 'women's issue'. It is a h u m a n 
rights v io lat ion as well as "an obstacle to the achievement of 
the objectives of equality, development and peace" ( U n i t e d 
Nat ions , 1993). Addressing it w i t h i n a holist ic framework can 
change the societal values, attitudes and behaviours that con­
done or encourage it, and eventually bring about its el imination. 
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Trafficking in Women: 
Causes, Consequences 
and Responses 

Meena Shivdas 

Introduction 

Trafficking i n h u m a n beings has, historically, taken many 
forms, inc luding slavery and slavery-like practices. T h e Inter­
nat ional Labour Organization (2003) suggests that the term 
'trafficking' came to be used i n its current form - referring to 
the i l l i c i t movement of humans - i n the late 20th century. 
A l t h o u g h there are varying definitions of trafficking, it is 
acknowledged that it is a complex series of states and events 
that involves the movement of human beings under coercion 
or deception w h i c h leaves them i n vulnerable situations w i t h ­
out recourse to their human rights. 

Trafficking i n women and chi ldren has come under 
increased scrutiny since the early 1990s w i t h perspectives from 
N G O s and feminists gaining currency w i t h interventionists 
and donors. A c c o r d i n g to W i l l i a m s and Masika (2002), the 
factors that define the coercive and exploitative practices 
characterising current trafficking trends include inequality and 
oppression based o n gender, age, caste and poverty. M a n y anal­
ysts have identified the globalisation of economies, w i t h its 
faci l i tat ion of human movement and opening of nat ional 
borders, o n the one hand, and stringent immigration laws of 
developed countries, o n the other, as leading to a climate con­
ducive to the trafficking of women and chi ldren. It is w i t h i n 
the framework of competing discourses o n trafficking and the 
complex nature of interventions that Jordan (2002) identifies 
the various reasons for inappropriate or inadequate responses. 
These include denial of the problem, the object ificat ion of 
vict ims and consequent failure to consider their human rights, 
conflat ion of trafficking w i t h undocumented migration and an 
improper or ambiguous ' c r imina l ' def ini t ion of trafficking. 
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A l t h o u g h most trafficking discourses tend to frame the traf­
f icking of women and chi ldren from the standpoint of sexual 
exploitat ion and coercion, trafficking can be seen as an out­
come of a process through w h i c h : 

• Individuals are recruited and moved w i t h i n and across 
national borders without informed consent and eventually 
forced to 'work' against their w i l l ; 

• T h e trafficked individual then loses control over her/his life 
(Jana et al , 2002). 

From the above def ini t ion it is clear that trafficking leads to a 
denial of h u m a n rights of individuals and that the outcomes of 
being trafficked involve more than just forced sex work. T h i s 
paper provides a brief background o n trafficking, including def­
init ions used and the conceptual dist inct ion between traffick­
ing, migration and people smuggling, and identifies the various 
outcomes of being trafficked. It then offers a brief summary of 
the trafficking situation i n certain C o m m o n w e a l t h countries. 
A review of international instruments is covered before turn­
ing to policy gaps and best practices, and the paper then raises 
a number of points about the conceptual categories used i n def­
initions of trafficking to show how these lead to the recom­
mendation of interventions that may or may not benefit traf­
f icked women. T h e f inal part of the paper elaborates o n a 
human rights approach to combat trafficking. 

Situating Processes and Outcomes, Identifying 
Actors and Causes 

Main features of trafficking 

T h e process of trafficking and its various outcomes have been 
identified as complex and difficult to delineate. However, 
certain salient features can be made out: 

A t the point of origin, these include: 

1 Coercive or persuasive processes that lead to the movement 
of people w i t h promises of 'work' that they are often mis in­
formed about; 

2 T h e participation of certain actors who could be agents, 

... it is clear that 

trafficking leads 

to a denial of 

human rights of 

individuals and... 

the outcomes of 

being trafficked 

involve more than 

just forced 

sex work. 

140 



TRAFFICKING IN WOMEN 

recruiters, acquaintances, friends or family members; 

3 T h e exchange of money at the in i t ia l stage of the journey, 
w h i c h places people under debt, threat and insecurity. 

A t the point of destination, these include: 

1 Being met by people who may confiscate the trafficked 
person's travel documents and/or take them to the work­
place or place of residence; 

2 T h e trafficked person may realise that the picture is not 
what it was made out to be and that more debts have been 
incurred; 

3 T h e work engaged i n could involve long hours i n the con­
struction, agriculture, garment/sweatshop, food processing, 
domestic work, manufacturing and sex sectors; 

4 There would be no formal contract, and no regulation over 
wages, holidays, benefits and access to services; 

5 There could be undue control exercised over the trafficked 
persons through threats, violence, reprisals back home and 
fear of being reported to authorities and facing deportation. 

Trafficking, migration and people smuggling 

From the above, trafficking can be defined as the illegal move­
ment of people made under coercion and/or deception, w h i c h 
places the trafficked persons i n vulnerable, indebted and inse­
cure positions i n work sectors that do not guarantee them 
safety of personhood and access to rights and benefits. 
Migra t ion , o n the other hand, is the voluntary movement of 
both skil led and unskil led persons i n search of economic and 
social improvement to situations that are generally not 
exploitative or oppressive. Migrants can be both documented 
and undocumented. People smuggling has elements of bo th 
migration and trafficking. W h i l e people are smuggled using 
illegal channels ak in to trafficking, those smuggled may have 
volunteered/agreed to being smuggling (much like the choice 
to move made by migrants). 

A l t h o u g h we can make such analytical distinctions, i n real-
life situations these can become blurred. For example, accord-
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ing to Doezema (2000), the differences i n the way feminist 
groups perceive sex trafficking causes current anti-trafficking 
campaigns to become split along ideological lines defining sex 
work, w h i c h make distinctions between voluntary and forced 
sex work problematic. T h e first position, or the abolitionist 
perspective (Barry, 1995), views trafficking and sex work as a 
v io la t ion of human rights. T h e second posit ion, or the sex 
workers' rights movement's perspective (Skrobanek et al , 1997), 
makes a dist inction between voluntary and forced sex work, 
i.e. they are against trafficking of women for sex work but 
recognise that choice i n sex work exists. These two positions, 
however, do not consider the range of states between victims 
and agents where trafficked women's lives can be situated and 
w h i c h would have implications for the way interventions are 
planned. 

Causes of trafficking 

It has already been pointed out that complex interacting socio­
economic and poli t ical structures that marginalise people o n 
the basis of class, caste, gender and ethnicity create the climate 
for trafficking. Factors o n the supply side, such as natural dis­
asters, vulnerabilities arising from personal problems, discrimi­
natory cultural practices and gender-based discrimination, may 
place women seeking physical and economic security at risk of 
being trafficked. O n the demand side, restrictive immigration 
laws and policies, the need for cheap labour and the presence 
of trafficking rings wi th connect ion to corrupt public officials 
facilitate the entry of trafficked women into work sectors that 
may endanger their health (e.g. exposure to sexually transmit­
ted infections, including H I V / A I D S ) and also leave them 
socially stigmatised. 

A C o m m o n w e a l t h Secretariat report (2003) has elaborated 
on new dimensions of trafficking given the forces of globalisa­
t ion at play, including liberalisation of services and the spread 
of information and communications technologies. W e know 
that, increasingly, economic migrants are educated and highly 
skilled and seek economic opportunities outside their coun­
tries. A t the same time, we also know that developed countries 
source for a cheaper labour force to cut costs and st i l l meet 
demands for products and services. T h e I L O (2003) asserts 

142 



TRAFFICKING IN WOMEN 

that if sensible migration policies were i n place i n both or igin 
and destination countries, then there would be a chance of 
orderly labour migration. However, w i t h the closure or even 
severe restrictions o n migration channels, the climate for traf­
f icking is created. W h i l e men may be able to legally migrate to 
work i n , for example, the agriculture and construction sectors, 
women may be excluded from using legal migration channels 
and are particularly vulnerable to being trafficked for other 
kinds of work. Analysts and activists also point out that 
women tend to be excluded from the migration policies of 
their countries o n the basis of gender, and this type of discrim­
inat ion may also extend to destination countries. 

Trafficking and criminal networks 

W h i l e considerable attention is paid to the situation i n send­
ing countries, it is i n countries of destination that most of the 
human rights violations of trafficked persons take place. M o s t 
of these are developed countries and most trafficked persons 
end up i n the unorganised and invisible sectors l ike domestic 
services or the sex sector. Attempts to facilitate the realisation 
of trafficked persons' labour and human rights are fraught w i t h 
problems, given the involvement of crime syndicates. 
Bruggeman (2002) from E U R O P O L argues that organised 
cr iminal networks are increasingly becoming involved i n the 
trafficking of people as huge profits are at stake and there is 
evidence to show that cr iminal networks are closely l inked to 
sex trafficking ( I C M D P , 1999). Current estimates peg profits 
from trafficking at U S $ 1 2 b i l l i o n a year as c r imina l networks 
are able to hire out the systems and structures that they use for 
the movement of other contraband, such as drugs and vehicles, 
for the movement of humans as wel l ( I L O , 2003). 

A c c o r d i n g to the C o m m o n w e a l t h Secretariat (2003), traf­
fickers manipulate legal migration channels i n many ways 
including: 

• using legal entry mechanisms such as work visas, student 
permits and business and transit visas to facilitate unlawful 
and extended stays for trafficked persons; and 

• using stolen or counterfeit travel documents and avoiding 
border controls i n the course of transporting people. 
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T h e report further states that trafficking networks often enjoy 
pol i t ical patronage and/or rely on corrupt public officials to 
facilitate their work. Research i n the South A s i a n context 
bears this out ( D ' C u n h a , 1991; Shivdas, 2003). Trafficking 
networks are extensive, w i t h links between points of or ig in 
and points of destination. They involve a wide slew of actors, 
from women and men at village and town levels to those who 
operate i n border areas and agents to recruiters at different 
areas i n destinations, including workplaces and safe houses. 

Some outcomes of trafficking 

W h a t are the outcomes of trafficking? In addition to women 
and girls being trafficked into the sex industry, some specific 
examples often cited include cases of young boys from 
Bangladesh being trafficked to the G u l f States to become 
camel jockeys and young girls i n India being trafficked for 
domestic work overseas. N e p a l i girls are trafficked into the 
Indian circus industry. Cases of women being trafficked for 
marriage have been recorded by human rights groups. Two 
hundred and thirty-eight women from Sr i Lanka ended up i n a 
factory i n the M i d d l e East and worked for a pittance t i l l the 
factory closed before their 'contracts' expired. Despite being 
promised ful l wages and benefits, they received token wages 
and were deported after being given U S $ 1 0 0 each ( G A A T W , 
1999). T h e International Organisation for M i g r a t i o n ( I O M ) 
has also recorded cases of o ld women, handicapped persons 
and chi ldren being trafficked for begging. 

A n I L O report (2003) asserts that people of al l ages are traf­
ficked across South A s i a and into carpet workshops, garment 
factories, street hawking, begging, brick ki lns, construction 
projects and tea plantations. T h e report also suggests that c h i l ­
dren are trafficked w i t h i n and across the borders of C e n t r a l 
and South A m e r i c a and West and Centra l A f r i c a for domestic 
service. In the M i d d l e East and N o r t h A f r i c a , A s i a n men are 
trafficked for manual and construction work and women f ind 
themselves exploited and oppressed i n domestic services. 
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Examining the Trafficking Situation in Various 

Regions 

Africa 

In A f r i c a , Sita (2003) identifies two m a i n types of trafficking: 
trafficking i n chi ldren mainly for domestic work and farm 
labour across and w i t h i n nat ional borders; and trafficking i n 
women and chi ldren for sexual exploi tat ion mainly outside the 
region. G h a n a has been identified as a country of or igin where 
'connection men* or traffickers are sighted frequently at border 
crossings; a corresponding increase i n fake visas has also been 
noted ( I O M , 2001). T h e immigration services i n G h a n a esti­
mated that 3,582 women were trafficked between 1998 and 
2000, while 535 trafficked women were repatriated to G h a n a 
during 1999-2000. G h a n a i a n women are trafficked to Belgium, 
C o t e d' lvoire, Italy, Lebanon, Libya , the Netherlands, Niger ia 
and the U S . Belgium, C o t e d' lvoire, the Netherlands and 
Spain are also destination points for trafficked Niger ian women. 
I O M notes that i n Centra l and Western A f r i c a , women are 
trafficked as domestic workers to Kuwai t and Saudi A r a b i a 
from M a l i . C h i l d r e n from B e n i n are exploited as workers i n 
plantations, i n the sex industry and as domestic helpers i n 
Burkina Faso, C o t e d' lvoire and Niger ia . Young women and 
girls i n Uganda are trafficked by the Lord's Resistance A r m y to 
neighbouring Sudan and sold as sex slaves. 

Sita (2003) notes that not a l l of the countries of the 
Economic C o m m u n i t y of West A f r i c a n States ( E C O W A S ) 
have specific legislation that criminalises trafficking i n women 
and children, as current penal codes focus o n kidnapping and 
abduction. Significantly, under these provisions parents and 
guardians are exempt but there is evidence of family collusion 
i n trafficking. M a k k a i (2003) reports that initiatives to address 
trafficking include the Western A f r i c a n region's act ion plan to 
combat trafficking, a bilateral arrangement between C o t e 
d' lvoire and M a l i for the prevention of trafficking for c h i l d 
labour and an agreement o n a Platform for A c t i o n by West and 
Centra l A f r i c a n States. 
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Asia 

In A s i a , sub-regional hubs for trafficking have been identified 
and include India, Japan, Korea and T h a i l a n d . These hubs 
serve as a source, transit and destination for trafficking (Senta, 
2003). In South-East A s i a , I O M (2001) traces the trafficking 
of Vietnamese women and chi ldren to C a m b o d i a , C h i n a , 
Singapore, Taiwan and Tha i land . In 2000, I O M noted that 
women from Eastern Europe and L a t i n A m e r i c a were being 
trafficked into A s i a . M a n y of the countries do not have 
specific legislation on trafficking offences so official statistics 
are rare. T h e U N and its agencies, including U N I F E M , the 
I L O and the Economic and Social Commiss ion for A s i a and 
the Pacific ( E S C A P ) , are co-ordinating an anti-trafficking i n i ­
tiative i n the M e k o n g region. A t the A S E A N 1 level, Austra l ia , 
Indonesia, Malaysia, N e w Zealand, T h a i l a n d and the 
Indochinese countries have initiated a regional level research 
and training programme. 

In South A s i a , the M i d d l e East and G u l f countries are 
destinations to w h i c h women are trafficked for both sex work 
and domestic work. India is a major hub for trafficked 
Bangladeshi and N e p a l i women. Bangladeshi women are traf­
ficked through India to Pakistan, while Sr i L a n k a n women are 
trafficked to the G u l f States and Singapore. N e p a l and India 
have anti-trafficking legislation. T h e 2002 S A A R C 2 C o n v e n ­
t i o n o n trafficking provides a framework for sub-regional co­
operation and action. 

Europe 

L e h t i and A r o m a a (2003) assert that member countries of the 
European U n i o n are destination countries, while Eastern Europe, 
the Balkans and the Commonweal th of Independent States 
(CIS) countries are source or transit countries. I O M (2001) 
information indicates that trafficked Niger ian women can be 
found i n Belgium, Italy, the Netherlands and Spain . Belgium is 
often a destination country for trafficked F i l ip ina , Niger ian , 
T h a i and U k r a i n i a n women. Brazilian, Chinese and T h a i 
women have been trafficked to the U K and U k r a i n i a n women 
to the Balkans and Germany. A c c o r d i n g to data obtained by 
S T V , 3 of the 205 women k n o w n to have been trafficked into 
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the Netherlands i n 1998, 131 were from C e n t r a l and Eastern 
Europe, 35 from A f r i c a , 24 from L a t i n A m e r i c a and 15 from 
A s i a . E U R O P O L and governments of Europe are working o n 
the issue. In 1988 the D u t c h government began granting tem­
porary resident permits for trafficked w o m e n who choose to 
testify against traffickers or who would l ike some time to 
determine whether to proceed w i t h c r imina l act ion against 
their traffickers. 

The Americas and the Caribbean 

A c c o r d i n g to Woodbridge (2003), geographic and economic 
factors facilitate the sex trafficking of women from L a t i n 
A m e r i c a n countries. C o l o m b i a has been identified as a hub for 
trafficking i n the region and, as pointed out earlier, L a t i n 
A m e r i c a n women are increasingly being trafficked to different 
A s i a n countries. 

In the case of N o r t h A m e r i c a , particularly the U S and 
Canada, Albanese and Donnel ly (2003) suggest that there are 
no reliable national estimates for the extent of trafficking, 
although it is k n o w n that trafficking occurs for sex work and 
sweatshop and domestic labour. T h e available evidence sug­
gests that Canada is both a destination and transit country for 
the U S . A c c o r d i n g to Albanese and Donnel ly , emerging stud­
ies have found links across different ethnic groups to improve 
efficiency and profits from trafficking. 

From the above, it can be said that not many countries of 
the Commonweal th remain untouched by trafficking i n 
women and girls. Governments and N G O s are attempting to 
address the issue at policy, programmatic and advocacy levels. 
However, gaps i n policy exist and there have been increased 
calls to consider the rights of trafficked women during policy 
planning and implementation. 

Reviewing International Instruments 

Let us now consider the concept of trafficked person's rights -
as expounded by C E D A W , the O p t i o n a l Protocol to Prevent, 
Suppress and Punish Trafficking i n Persons especially W o m e n 
and C h i l d r e n and the Bei j ing Platform for A c t i o n ( P F A ) - i n 
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order to examine how trafficked women's rights could be pro­
tected i n the international arena. 

Two international instruments, particularly article 6 of the 
C E D A W C o n v e n t i o n and the 1949 U N C o n v e n t i o n o n 
Traffic i n Persons and Exploi tat ion of the Prostitution of 
Others, address trafficking mainly i n the context of forced sex 
work. It is only the O p t i o n a l Protocol that provides the first 
internationally accepted def ini t ion of trafficking and broadens 
the scope of human trafficking to include exploitative sex 
work, forced labour or services and the removal of organs. 

CEDAW 

A r t i c l e 6 of C E D A W reads: "States Parties shall take a l l appro­
priate measures, inc luding legislation, to suppress al l forms of 
traffic i n women and exploitat ion of prostitution of women" . 
T h e general recommendations to article 6 state clearly that 
certain practices are incompatible wi th the equal enjoyment of 
rights by women and do not respect their rights and dignity. 
Identified practices that put women at special risk of violence 
and abuse include sex tourism, the recruitment of female 
domestic labour from developing countries to work i n devel­
oped countries and organised marriages between women from 
developing countries and foreign nationals. Poverty and 
unemployment are noted as factors that increase opportunities 
for trafficking i n women. In addition, specific protective and 
punit ive measures are recommended for wars, armed conflicts 
and the occupation of territories as they are seen to increase 
prostitution, trafficking i n women and sexual assault of 
women. 

T h e main mechanism for getting States to comply w i t h 
C E D A W ' s recommendations o n trafficking is through the 
C E D A W Commit tee s assessments of national reports. W h i l e 
the Commit tee can urge governments to enact appropriate leg­
islation, there is no means through w h i c h governments can be 
forced to make legislative changes. However, the C o n c l u d i n g 
Comments released by the Committee for each reporting 
country often serve to bring to the public domain certain key 
concerns that may not have been addressed by governments. 
For example, i n the case of Singapore's in i t ia l and second 
periodic report presented i n 2001, the Commit tee noted w i t h 
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some concern that trafficking of w o m e n had not been 
addressed and therefore urged the G o v e r n m e n t to include traf­
f icking i n its next report. Women's groups i n Singapore could 
use the C o n c l u d i n g Comments of the C E D A W Commit tee as 
the basis for their advocacy work. In addit ion, trafficked 
women who have been unsuccessful i n c la iming justice could 
use the O p t i o n a l Protocol to C E D A W i f their countries have 
signed it. However, given the cross-border nature of traffick­
ing, the use of this Protocol may become complicated. 

Optional Protocol on Trafficking 

T h e 1949 U N C o n v e n t i o n o n Traffic i n Persons and 
Exploi ta t ion of the Prostitution of Others classified a l l cases of 
recruitment into prostitution as "traffic i n persons" and 
thereby ignored other kinds of trafficking i n related areas such 
as entertainment (Dottridge, 1999). It also criminalised even 
cases where consent for sex work exists (Wijers and Lap-Chew, 
1997). However, the O p t i o n a l Protocol to Prevent, Suppress 
and Punish Trafficking i n Persons especially W o m e n and 
C h i l d r e n (2000) attempts to go beyond the 1949 C o n v e n t i o n 
to outl ine the definit ion of trafficking as: 

. . . the recruitment, transportation, transfer, harbouring or 
receipt of persons, by means of the threat or use of force or other 
forms of coercion, of abduction, of fraud, of deception, of abuse 
of power or of a position of vulnerability or of the giving or 
receiving of payments or benefits to achieve the consent of a 
person having control over another person for the purpose of 
exploitation. Exploitation shall include, at a minimum, the 
exploitation of the prostitution of others or other forms of sex­
ual exploitation, forced labour or services, slavery, servitude or 
the removal of organs. 

Doezema (2002) has shown that differences at the V i e n n a 
deliberation that finalised the Protocol about the n o t i o n of 
Consent ' to define trafficking i n women posed problems for 
activists as they also lobbied for the inclusion of protective 
human rights mechanisms for migrant sex workers. Jordan 
(2002) asserts that an opportunity for inc luding a h u m a n rights 
approach was lost as governments perceived the Protocol as 
only a law enforcement instrument and not an outline of pro-
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tective human rights measures. They held that nat ional legis­
lat ion served that purpose. Jordan, however, maintains that 
activists and international institutions st i l l have an opportu­
nity to influence national efforts to create anti-trafficking laws 
as many governments have signed the new Protocol and are 
obliged to adopt domestic laws that are i n keeping w i t h its 
provisions. 

Other instruments 

T h e 1995 Beijing P F A , Strategic Objective D.3, calls o n govern­
ments to protect the rights of trafficked women and girls 
through strengthening existing legislation. Further, the Protocol 
against the Smuggling of Migrants by Land, A i r and Sea, 
supplementary to the U N C o n v e n t i o n against Transnational 
Organised C r i m e , entered into force o n 28 January 2004 and 
offers the scope to lobby for changes i n laws. U n d e r this 
Protocol, governments have agreed to make migrant smuggling 
a c r iminal offence under national laws, adopt special measures 
to crack down o n migrant smuggling by sea, boost inter­
national co-operation to prevent migrant smuggling and seek 
out and prosecute offenders. States parties to the Protocol have 
also agreed to adopt domestic laws to prevent and suppress 
activities related to the smuggling of migrants. C o m m o n ­
wealth governments that have signed the Protocol include 
Botswana, Canada, T h e G ambia , Jamaica, N a m i b i a , N e w 
Zealand and Nigeria . 

Despite assurances and commitments by governments, it is 
acknowledged that trafficked women often lose their rights to 
justice because of entrenched gender and moral biases i n laws 
and policies and the discriminatory perceptions and attitudes 
of state agents i n institutions such as the judiciary and the 
police force. There is also often a tendency towards c r imina l i -
sation of al l categories of trafficked workers. Rehabi l i tat ion 
and reintegration mechanisms seeking to improve trafficked 
women's situations are often inadequate and seem to draw 
attention to women's social stigma if they have been engaged 
i n sex work. 
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Discussing Policy Caps 

T h e crit ical element about trafficked women's rights is not the 
process through w h i c h they were trafficked or the work sector 
they ended up i n but that they are i n positions of 'no-return' or 
without recourse to securing their rights. Pol icy approaches 
should therefore focus o n this area of 'protection' . T h e two 
other levels of intervention are 'prevention' and 'reintegration'. 
Jana et al (2002) assert that not many attempts have been made 
by governments and N G O s engaged i n addressing trafficking 
to either plan and implement standard h u m a n rights codes of 
practices or involve trafficked women i n devising strategies for 
prevention and reintegration. 

Protection 

G i v e n the global and transborder nature of trafficking, inter­
national instruments and bilateral and regional agreements rep­
resent policy response at the different levels. Therefore C E D A W , 
the Beijing P F A , the various Convent ions and regional agree­
ments, such as the S A A R C Convent ion o n trafficking and bilat­
eral arrangements like the 1994 accord between Belgium and the 
Philippines, convey governments' recognit ion of the problem 
and their intentions to protect trafficked women's rights. 
However, Toepfer and Wel ls (1997) assert that international 
instruments o n trafficking i n women often lack legal force as 
they are qualified by reservations that l imit their binding effects. 

A t the regional level, l imitations to an agreement can be 
demonstrated through examining the S A A R C C o n v e n t i o n o n 
trafficking. T h i s has been criticised for restricting the scope of 
trafficking to sex work when women i n the region are also traf­
ficked, for example, for domestic work and the circus industry 
and boys and m e n are trafficked for other types of work ( I L O , 
2003). Sanghera and Kapur (2000) argue that the not ion of 
'consent' is not acknowledged and is considered irrelevant to 
the issue of sex trafficking; more importantly, State parties are 
directed to use cr iminal law, w h i c h may not heed women's 
rights. For example, the C o n v e n t i o n requires 'victims' to be 
repatriated to their country of origin irrespective of individual 
choices made to remain i n sex work i n a foreign country 
( A D B , 2002). I O M (2002) points out that the C o n v e n t i o n 
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does not have provisions to secure the rights of trafficked 
women when they are detained or imprisoned. 

In addit ion, activists working o n trafficking i n countries of 
origin (Bangladesh, N e p a l and Sr i Lanka) have pointed out 
that the C o n v e n t i o n does not address the accountability and 
responsibilities of destination countries (India and Pakistan). 
Trafficked women's testimonies are also not considered i n the 
investigation procedures set out i n the C o n v e n t i o n . G i v e n 
that state agents i n the different countries would be mainly 
interested i n the mechanisms of working out procedures for 
repatriation, they are not l ikely to consider individual traf­
ficked women's needs to stay o n i n a foreign country due to 
fears about reintegration and social stigma. Act iv is t s assert 
that because of such flaws i n addressing accountability, the 
legal framework of the C o n v e n t i o n is also flawed and therefore 
would not provide trafficked persons w i t h sufficient social and 
legal redress ( M o , 2001). 

Current mechanisms/strategies for the protection of traf­
ficked women i n sex work are mainly about 'rescue' and not 
focused o n protecting the women from pimps, traffickers or 
brothel owners who violate their rights. In other words, traf­
ficked women are taken out of exploitative environments, but 
the dominant and oppressive structures and persons remain 
largely unaddressed. A K v i n n o f o r u m study (2003) of European 
good practice o n trafficking approaches found that there were 
no good practices for witness protection i n destination coun­
tries and no protection whatsoever i n countries of or igin. 

Prevention 

Other examples of gaps i n policy arise when the fines or penal­
ties for trafficking are not enough of a deterrent to override the 
substantial profits that can be made through trafficking 
(Bertone, 2000). Some countries have addressed this issue. 
Canada, for example, increased fines for convicted traffickers 
from Can$10,000.00 to C a n $ 100,000.00 i n 1993, and passed a 
law i n 1997 stipulating that women who seek entry into the 
country as 'entertainers' have to show proof of their profession 
i n order to prevent them from being trafficked. However, busi­
nesses i n Canada have criticised this law as it restricts their 
procedures and business plans ( ibid). 
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In Niger ia , the July 2003 law that imposes a life sentence o n 
anyone caught trafficking i n humans, and w h i c h also pre­
scribes a fine of 100,000 N a i r a (about US$1,000) for any 
Niger ian convicted of human trafficking, has been welcomed 
by activists. U n t i l recently, laws o n h u m a n trafficking and sex 
work i n Niger ia had been found i n various c r imina l codes, and 
punishments for offenders were largely not enforced. 

However, an example of a wel l - intentioned law to address 
prevention of trafficking that has had negative consequences 
for women's rights to movement and l ivelihoods is found i n 
Bangladesh, where single women are prevented from travelling 
across borders (Jana et a l , 2002). C A R E 4 (2001) has noted that 
the State, i n collaboration w i t h certain N G O s , has set up 
booths i n border areas where women are questioned about 
their identity and intentions before being allowed to proceed 
or not . 

Reintegration 

A t the level of reintegration, rescued trafficked women are 
usually kept under police custody and/or under the supervision 
of social services or welfare departments i n remand homes or 
shelters. D ' C u n h a (1991) and Shivdas (2003) have suggested 
that government remand homes i n M u m b a i , India, are not 
without problems and that police officials - particularly beat 
constables i n red light areas - have informal f inancial arrange­
ments w i t h brothel keepers to ignore the presence of trafficked 
women i n brothels. Repatriation measures are complex and 
often take t ime to be worked out as investigations and lengthy 
court procedures get underway i n destination countries, and 
N G O s and governments i n countries of origin grapple wi th 
preparing families and communities to accept trafficked 
women returnees. A crucial aspect of repatriation is the shame 
and stigma that surround returnee women's lives w h e n they 
attempt to reintegrate. If the women are H I V positive their 
return is further complicated and they may not f ind appropri­
ate health services i n the country of or igin. 
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Best Practices 

G i v e n all of the above, and other gaps i n policy highlighted by 
analysts and academics (Sanghera and Kapur, 2000; M a k k a i , 
2003; Skrobanek et al, 1997), this section outlines some inno­
vative practices that consider trafficked women's rights and 
needs during interventions. 

T h e transborder nature of trafficking necessitates co-opera­
t ion between governments of countries of or igin and countries 
of destination so that laws i n different countries work i n tan­
dem not only to prosecute traffickers but also to protect traf­
ficked women vict ims. A n example of such co-operation can 
be found i n the collaboration between U S , E U and Eastern 
European officials and represents a policy approach that brings 
together countries of origin and countries of destination to 
determine appropriate common and compatible measures that 
are i n keeping w i t h national laws. 

To accord trafficked women their rights to protection at the 
time of prosecution of their traffickers, the governments of 
Belgium, Italy and the Netherlands issue temporary resident 
permits to trafficked women victims to enable them to give 
evidence against traffickers. T h e U S government is to issue T 
visas for victims of trafficking who assist authorities w i t h the 
investigation of trafficking cases, and the E U is considering the 
introduction of short-term residence permits for trafficked v ic ­
tims ( I L O , 2002). W h i l e the policy of granting temporary res­
ident permits to trafficked victims is gaining ground, the 
crucial area of witness protection stil l remains unexplored. 

A t the level of international organisations, agencies and 
N G O s , there are a number of examples of appropriate inter­
ventions. T h e I L O init iat ive o n trafficking, called the Special 
A c t i o n Programme to Combat Forced Labour, works i n differ­
ent regions and collaborates wi th other U N agencies and 
N G O s to conduct research, devise programmes and work w i t h 
governments to address the causes and consequences of traf­
ficked labour. 

Because trafficking often involves the movement of women 
from different cultures and ethnicity to richer countries, an 
N G O like T A M P E P (Transnational A I D S / S T D Prevention 
among Migrant Prostitutes i n Europe) works towards empow­
ering migrant and trafficked sex workers i n Europe by using 

The transborder 

nature of 

trafficking 

necessitates 

co-operation 

between 

governments of 

countries of 

origin and 

countries of 

destination so 

that laws 

in different 

countries work in 

tandem to not 

only prosecute 

traffickers but 

also protect 

trafficked women 

victims. 

154 



TRAFFICKING IN WOMEN 

information that is culturally appropriate (Brussa, 1999). 
S A G E , a human rights N G O based i n the U S , works to 

raise awareness about the impact of sex trafficking and 
exploitation on the lives of w o m e n and girls through its pro­
grammes for male clients ( C o m m o n w e a l t h Secretariat, 2003). 
T h e Durbar M a h i l a Samanwaya Commit tee i n Sonagachi, 
Kolkata , India also works w i t h clients to raise awareness about 
H I V / A I D S issues and violations of trafficked women's rights. 
In addit ion, this committee has instituted self-regulatory 
boards that address trafficked female sex workers' rights i n the 
context of the exploitation and oppression prevalent i n broth­
els. T h e boards comprise sex workers, locally elected officials, 
legal experts, state representatives and medical doctors. Board 
members counsel the women and devise supportive and infor­
mal repatriation for them i n collaboration w i t h sex workers' 
groups and N G O s i n their countries of origin. Jana et al (2002) 
argue that collectivisation of sex workers and the establish­
ment of self-regulatory boards may be a way forward. These 
boards are wel l placed not only to monitor the exploitat ion 
and oppression i n the trade but also to address the issues of 
trafficked minors i n brothels. T h e y bui ld o n trafficked women's 
agency, b o t h individual and collective, and attest to their 
capacity to know about their rights and act o n them. 

Significant Points for Consideration 

A number of conceptual points o n trafficking and sex traffick­
ing that have a bearing o n the p lanning and implementation 
of interventions need to be considered. First, there is a ten­
dency to conflate the situation of girls and women i n the liter­
ature o n sex trafficking that may lead to some confusion about 
rights. In some cases the rights of ch i ldren could be subsumed 
under the rights of adults, w i t h the result that particular rights 
of trafficked chi ldren are not given special attention and treat­
ment. For example, during the 1996 brothel raids by police i n 
M u m b a i , India, trafficked chi ldren engaged i n sex work were 
not treated any differently from adults (Fernandes et al , 2002). 
A t another level, the agency of adults tends to get ignored, 
resulting i n the infantil isation of women i n both policy 
approaches and treatment of trafficked women. A case i n point 

... there is a 

tendency to 

conflate the 

situation of girls 

and women in 

the literature on 

sex trafficking 

that may lead to 

some confusion 

about rights. In 

some cases the 

rights of children 

could be 

subsumed under 

the rights of 

adults, with the 

result that 

particular rights 

of trafficked 

children are not 

given special 

attention and 

treatment. 

155 



GENDER AND HUMAN RIGHTS IN THE COMMONWEALTH 

is the construction and policy treatment of trafficked women 
outl ined i n Nepal's anti-trafficking laws (Sanghera and Kapur, 
2000; Shivdas, 2003). 

Second, it is k n o w n that men and boys are also trafficked 
and engage i n sex work. For example, the work of Ebron 
(1997) and B r o w n (1992) highl ight the case of G a m b i a n men. 
T h i r d , Wijers and L a p - C h e w (1997) found from their study of 
responses of organisations working w i t h trafficked vict ims that 
a majority of the cases of trafficking involved women who 
knew they were going to work i n the sex industry but were 
duped about the conditions of their work. In a related issue, my 
research findings i n N e p a l and M u m b a i , India, revealed that 
family collusion i n trafficking of women and girls is often 
ignored i n both state and N G O discourses, w i t h the result that 
policy interventions at the community and household levels 
may be ineffective (Shivdas, 2003). 

Truong (2003) has shown that as trafficked women often 
rely o n information put out by networks of their ethnic affilia­
tions, they are subjected to informal control by traffickers. For 
example, it has been reported that trafficked Niger ian women 
are often subjected to voodoo to silence them into oaths of 
secrecy ( E U R O P O L , 2000). Through fear instilled i n them 
about destruction of their families, they are effectively pre­
vented from informing the authorities. Further, the lack of 
legislative mechanisms to ensure the safety of vict ims also 
deters these women from coming forward w i t h complaints. In 
addition, as Truong (2003) asserts i n the European context, 
there is the crucial fact that programmes tend to strengthen 
institutional capacities to deal w i t h monitoring and control of 
trafficking rather than empowering trafficked women. 

Turning to trafficking statistics, Wijers and Lap-Chew (1997) 
noted, after their one and a half years of investigations into the 
extent of international trafficking for the U N Special Rapport­
eur o n violence against women, that it was impossible to get 
reliable statistics. They contend that when statistics o n traf­
ficked women are available, they usually refer to the number of 
migrant or domestic sex workers rather than cases of trafficking. 
M a k k a i (2003) has also suggested that statistics o n trafficking 
tend to be imprecise, w i t h significant disparities between 
estimates and actual cases. M a k k a i contends that statistics are 
often culled from media reports and case studies without any 
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explanation about how estimates were made. T h e I O M , h o w ­
ever, attempted i n 2001 to put together some figures o n a 
global scale by gathering statistics from 120 of its field offices. 

The Human Rights Framework and What it Means 
for Policy Intervention 

Divisions i n the perceptions and pol i t ical positions of organi­
sations that attempt to intervene i n trafficked women's lives 
have been discussed extensively by activists and academics 
(Bertone, 2000; D ' C u n h a , 1998 and 1997; Pickup, 1998). O n 
the one hand, the main lines of schism concern the two inter­
related issues of migration and trafficking and the consequent 
n o t i o n of Voluntary'/'forced' sex work. These distinctions 
become ambiguous and complicate the protect ion of trafficked 
women's rights to movement and l ivelihoods given that inter­
ventions are often about prosecution and repatriation. O n the 
other hand, the concept of human rights is enshrined i n var i ­
ous international instruments and commitments. But these 
instruments are also problematic as the concepts o n w h i c h 
they are premised are often l imi t ing and flawed and their 
implementation is reportedly weak. 

Elaborating a gender-responsive human rights 
framework to trafficking 

W h a t is a human rights-based response to trafficking? H u m a n 
rights standards for the treatment of trafficked persons has 
been outl ined by G A A T W (1999). Eight obligations are set 
out for States and include: 

1 Principle of non-discr iminat ion evident i n procedural law, 
policy and practice; 

2 Protect ion of trafficked persons and their rights, any irregu­
lar immigration status notwithstanding; 

3 Access to justice assured to trafficked persons; 

4 Enable trafficked persons to seek reparations from traffickers; 

5 Provis ion of temporary residence visas, inc luding the right 
to work during the time of legal actions; 
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6 H e a l t h and social services for trafficked persons during tem­
porary residence; 

7 Appropriate repatriation and reintegration of trafficked per­
sons; 

8 Co-operat ion to ensure ful l implementation of the above 
standards. 

G A A T W (1999) also asserts that empowering strategies 
adopted by governments and N G O s should necessarily be 
gender sensitive and should recognise and protect trafficked 
women's rights to control their bodies and lives, to be free from 
violence and abuse, to migrate and to engage i n work inc lud­
ing sex work. 

Jordan (2002) argues that adopting a human rights frame­
work would shift the focus from seeing trafficked persons as 
objects to understanding their situations and according them 
human rights. She further maintains that a human rights 
approach overcomes anti-immigrant bias, misogyny and moral 
condemnation of trafficked women who choose to be sex 
workers. T h e human rights approach may mitigate the current 
trafficking scenario w h i c h , according to Morr i son (2000), is 
facilitated by xenophobic, tightly controlled immigration laws 
i n destination countries. M o r e importantly, a human rights 
policy approach to trafficking could ensure that women are 
perceived as adults and therefore treated appropriately. T h e 
C o m m o n w e a l t h Secretariat (2003) stresses the need for 
strategies to combat trafficking that are gender sensitive and 
enhance women's rights, particularly given the restrictive and 
control l ing tenor of current protective measures. 

Conclusion 

In the light of the discussion o n the current trends and pat-
terns i n trafficking, differences i n concepts, gaps i n policy con­
sideration and statistics and the outline of a gender-responsive 
human rights approach to trafficking offered here, it is useful to 
conclude wi th thoughts for policy consideration. Makkai 's 
(2003) summation of key areas that require immediate policy 
attention includes: 
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• T h e lack of v i c t i m protection from deportation and witness 
protection i n their country of origin, w h i c h make it difficult 
for both trafficked women and governments to prosecute 
traffickers; 

• T h e need for increased international co-operation to 
address a global problem, particularly to track the profits of 
trafficking; 

• T h e need to address factors o n the demand side of traffick­
ing as wel l as the supply side. 

To these I would add one more specific area for policy consid­
eration: the need to bring i n an integrated approach to traf­
f icking along the lines of the C o m m o n w e a l t h Secretariat's 
approach to combating gender-based violence. A n integrated 
policy approach to the trafficking of women and girls would 
consider a systematic evaluation of the pol icy environment, 
including assessing the capacities and capabilities of organisa­
tions and institutions, before working w i t h stakeholders to 
come up w i t h solutions. In conclusion, this paper calls for a 
gender-responsive human rights approach that also involves 
trafficked women i n the planning and implementat ion of ant i -
trafficking strategies because, more than anyone else, women 
who have been trafficked and survived k n o w what is best for 
them. 

Notes 

1 Association of South-East Asian Nations. 
2 South Asian Association for Regional Co-operation. 
3 Stichting tegen Vrouwenhandel (Foundation Against Trafficking), 

the Netherlands. 
4 A n international N G O engaged in anti-trafficking initiatives. 
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Using CEDAW to Address 
Trafficking in Women1 

Shanthi Dairiam 

Introduction 

T h e C o n v e n t i o n o n the E l iminat ion of A l l Forms of 
Discr iminat ion against W o m e n ( C E D A W ) , the sole inter­
nat ional legal instrument specifically designed to protect 
women from cont inuing discrimination and human rights v io ­
lations, has been ratified by 177 countries. Consist ing of a total 
of 30 articles, C E D A W identifies specific areas of life where 
women do not yet enjoy ful l equality w i t h men and requires 
State parties to eliminate such discrimination de facto as wel l as 
de jure? Hence, the question arises: H o w can C E D A W be used 
to address the problem of trafficking i n women? 

From a glance at the individual provisions of C E D A W , the 
answer may seem obvious. Recognising the specific vulnerabil­
ity of women to exploitation, article 6 of the C o n v e n t i o n 
requires State parties to suppress trafficking i n and exploitation 
of prostitution of women. However, the strength of C E D A W 
lies i n its framework of discrimination. Taken holistically, the 
C o n v e n t i o n provides many answers through different articles 
w h e n the problem is framed as discrimination. T h e C E D A W 
Commit tee , through its jurisprudence, has clarified the l inks 
between C E D A W and trafficking against women i n General 
Recommendat ion 19 and i n its review of State party reports. 
T h e individual complaint mechanisms recently introduced 
through the adoption of the O p t i o n a l Protocol to C E D A W 
also present survivors and advocates w i t h an effective tool to 
address the wider issue of discrimination. 

A Closer Look at the Convention 

Objectives 

C E D A W aims at guaranteeing ful l protection of women's 
h u m a n rights. It is the starting point for e l iminating discrimi-
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nation against women i n a l l spheres of l ife: i n the family, i n the 
community and i n the workplace. It ensures equal participa­
t ion i n pol i t ical and public life and aims at l i f t ing the cultural 
and traditional burdens placed o n women. By emphasising the 
position of women both i n public and private life, the 
C o n v e n t i o n reflects the recognition that women encounter 
discrimination i n law and i n fact i n a l l aspects of life. A s such, 
it is the first human rights treaty to go beyond imposing state 
obligation i n the field of public life to require State parties to 
undertake a series of measures to ensure equality i n private life. 
C E D A W thus provides State parties w i t h an agenda for act ion 
at the national level , making it more than simply an inter­
national b i l l of rights for women. Rather, C E D A W is a unique 
tool to ensure ful l and equal participation and enjoyment of 
rights of women i n a l l spheres of life, thus reducing their v u l ­
nerability to abuse and exploitat ion. 

Key provisions 

T h e C o n v e n t i o n highlights measures to be undertaken by 
State parties to end discr imination i n 16 substantive articles 
covering c i v i l and pol i t ica l rights and the legal status of 
women, reproductive rights and non-discrimination o n the basis 
of culture and tradit ion. A substantial amount of these are 
relevant to combating trafficking if this struggle is placed 
w i t h i n the framework of discrimination. 

First of a l l , the C o n v e n t i o n explains the concept of dis­
cr iminat ion as "any dist inct ion, exclusion or restriction made 
o n the basis of sex w h i c h has the effect or purpose of impair ing 
or nul l i fying the recognition, enjoyment or exercise by women, 
irrespective of their marital status, o n a basis of equality of men 
and women, of h u m a n rights and fundamental freedoms i n the 
pol i t ica l , economic, social, cultural, c i v i l or any other f ield 
(article 1) 

A n y act of restriction, exclusion or dist inction, whether 
intentional or unintent ional , that impedes the recognition of 
women's h u m a n rights or denies women the exercise of any 
such right is discr imination. T h i s def ini t ion is applicable to a l l 
provisions of C E D A W . 

A r t i c l e 6 states that "States Parties shall take a l l appropri­
ate measures, inc luding legislation, to suppress a l l forms of traf-
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fic i n women and exploitation of prostitution of women" . State 
obligation also extends to other areas such as law enforcement, 
as wel l as underlying issues, such as social and economic factors, 
that render women vulnerable to exploitation. 

Using the framework of non-discrimination 

T o guarantee a multi-faceted approach to combating traffick­
ing, however, it is recommended not to make use of one par­
ticular C E D A W provision alone, but to use C E D A W as a 
whole, and to place the problem of trafficking i n women w i t h i n 
the wider context of discrimination against women. 

A s a first step, this requires showing that trafficking against 
women is indeed a form of discrimination. Consequently, we 
have to establish w h i c h rights of women are denied or 
infringed when they are trafficked. Breaking d o w n the traf­
f icking cycle into separate human rights violations reveals, for 
example, w h i c h rights are infringed when women are deceived 
or lured into leaving their home out of economic despair or 
because they simply have no other option, or when their pass­
ports are seized and they are forced to perform a job they never 
wanted or w h i c h is subject to conditions they never agreed to. 
T h i s , i n turn, allows us to seek a wide range of remedies. T h e 
comprehensiveness of C E D A W becomes an appropriate instru­
ment to address the wide-ranging issues that need to be tack­
led when dealing w i t h trafficking. 

General Recommendation 19 
In establishing w h i c h rights are violated during the course of 
the trafficking process, it is useful to turn to Genera l 
Recommendat ion 19, adopted by the C E D A W Commit tee i n 
1992. T h i s covers the issue of gender-based violence - a 
h u m a n rights v io lat ion not explicit ly included i n the 
C o n v e n t i o n . Paragraphs 6 and 7 clarify, however, that a l l forms 
of gender-based violence are discrimination and spell out the 
rights denied to women when they experience gender-based 
violence: 

6 The Convention in article 1 defines discrimination against 
women. The definition of discrimination includes gender-based 
violence, that is, violence that is directed against a woman 
because she is a woman or that affects women disproportion-

Breaking down 

the trafficking 

cycle into 

separate human 

rights violations 

reveals, for 

example, which 

rights are 

infringed when 

women are 

deceived or lured 

into leaving their 

home out of 

economic despair 

or because they 

simply have no 

other option, or 

when their 

passports are 

seized and they 

are forced to 

perform a job 

they never 

wanted or which 

is subject to 

conditions they 

never agreed to. 

166 



TRAFFICKING IN WOMEN 

ately. It includes acts that inflict physical, mental or sexual 
harm or suffering, threats of such acts, coercion and other dep­
rivations of liberty. Gender-based violence may breach specific 
provisions of the Convention, regardless of whether those pro­
visions expressly mention violence. 

7. Gender-based violence, which impairs or nullifies the enjoy­
ment by women of human rights and fundamental freedoms 
under general international law or under human rights conven­
tions, is discrimination within the meaning of article 1 of the 
Convention. These rights and freedoms include: 

(a) The right to life; 
(b) The right not to be subject to torture or to cruel, inhuman 

or degrading treatment or punishment; 
(c) The right to equal protection according to humanitarian 

norms in time of international or internal armed conflict; 
(d) The right to liberty and security of the person; 
(e) The right to equal protection under the law; 
(f) The right to equality in the family; 
(g) The right to the highest standard attainable of physical and 

mental health; 
(h) The right to just and favourable conditions of work. 

During the process of trafficking women, most, if not all of the 

above rights are violated. A s a result, the definition of gender-

based violence applies to trafficking in women. A s such, traf­

ficking constitutes discrimination against women. 

Consequently, many articles of the C o n v e n t i o n are applicable 

in relation to the rights violated. 

A denial-of-rights approach 
In order to identify which articles are relevant, it is mandatory 

to look at the different levels of discrimination that constitute 

trafficking and closely analyse the circumstances surrounding 

and contributing to it. For this we have to distinguish three 

stages (before, during and after) in the trafficking cycle during 

w h i c h women experience discrimination: 

1 Immediate as well as deep-rooted causes of trafficking 

(before); 

2 Manifestations of abuse that women face while they are traf­

ficked (during); 

3 Inadequate remedies for victims and survivors (after). 
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Discr iminat ion is evident i n al l these aspects and they have to 
be addressed i n a comprehensive manner. Th is approach pre­
vents us from reducing the actions to combat trafficking to the 
immediate issues of rescue, repatriation and rehabilitation, and 
helps us look at the social context that facilitates trafficking. It 
helps us further to look at the long-term issues of discrimina­
t ion, resulting i n the denial of life chances to women, that per­
petuates the vulnerability of women to trafficking. 

T h e denial-of-rights approach compels us to not only pro­
vide services for the relief and rehabilitation of trafficked 
women, but also to take additional punitive act ion against 
those responsible for the denial of rights and draw o n the 
accountability of those obligated to be duty holders to prevent 
trafficking, to punish traffickers and to provide other forms of 
remedies for survivors of trafficking. This approach is crucial 
for the deterrence of trafficking. If programmes to combat traf­
f icking stop at rescue and rehabilitation initiatives, then 
nothing is being done about the nexus of col lusion between 
law enforcers, traffickers, state officials and receivers of traf­
ficked persons acting w i t h impunity. T h e fact that nothing is 
done about them gives them the power to continue their c r im­
inal activity. Secondly, as a long-term measure, it is also impera­
tive to engage i n advocacy that w i l l focus o n the larger issue of 
the disadvantaged position of women, such as their unmet 
needs for economic independence and their devaluation that 
puts them at risk of being trafficked. 

Hence not only do we have to view trafficking i n itself as 
discrimination but we also have to consider the discr imination 
that women face because they are women w h i c h intensifies 
their vulnerability to trafficking. C E D A W has great relevance 
when this approach is taken. 

Obligations for State Parties Arising under CEDAW 

A s noted above, article 1 of C E D A W and the def ini t ion of dis­
cr iminat ion is central to the analysis of trafficking i n women. 
M o r e importantly, the prohibi t ion of discrimination under 
C E D A W is not restricted to action by or o n behalf of the State. 
Rather, the State has to ensure there is no discrimination by 
any person, organisation or enterprise - thereby extending state 
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obligation into the private sphere of life. Furthermore, State 
parties are also responsible for modifying or abolishing existing 
customs or practices that constitute discr iminat ion against 
women (article 2e and 0- Consequently, the responsibility to 
take act ion against a l l acts of abuse perpetrated by recruiting 
agents and unscrupulous employers falls o n the State. 

Secondly, articles 3 and 4 require State parties to C E D A W 
to take a l l appropriate measure inc luding changes i n law and 
policy to ensure the ful l advancement of women, as wel l as tem­
porary special measures to accelerate women's de facto equality. 

In the context of combating trafficking, such measures 
cover public information campaigns o n the risks of trafficking 
and other preventive measures and extend to providing ade­
quate support services for rehabil itation of vict ims and sur­
vivors of trafficking, halfway houses and other refuges. 

Thirdly , article 5 obligates State parties to strive to e l i m i ­
nate traditional attitudes that see women as inferior to men. 
T h i s reflects the recognition that even i f women's legal status 
is equal to that of men's, there is another level of discrimina­
t i o n that has to be eliminated: discr iminat ion i n the private 
sphere through adherence to cultural stereotypes and social 
patterns of behaviour. 

Finally, several other substantive articles apply. These are 
the obligation to ensure equality of w o m e n i n the field of 
employment (article 11), the right to equality i n access to 
heal th facilities (article 12), the responsibility of State parties 
to ensure equal development for rural women (article 14), and 
the right to equality before the law (article 15) and equality i n 
the family (article 16). 

In addition, sections of Genera l Recommendat ion 19 have 
great relevance and applicability i n establishing measures to be 
taken i n combating trafficking. Reference to the General 
Recommendation is important because it identifies a range of 
specific actions that need to be taken by the State to fulf i l its 
obligation to respect, protect and fulf i l women's rights. Its pro­
visions complement the statement of rights and obligations 
contained i n C E D A W . For example: 

1 T h e def ini t ion of discrimination, and the importance of 
C E D A W articles 2 e-f, 3, 4 and 5 is reinforced i n paragraphs 
7, 9, 10 and 11. 
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2 Poverty and unemployment are identified as contributing 
factors to trafficking. 

3 T h e prevalence of new forms of exploitation, recruitment 
for domestic labour and sex tourism is emphasised as incom­
patible w i t h the concept of equal rights. 

4 Factors leading to trafficking, such as armed conflict and l i v ­
ing i n occupied territories, are identified i n paragraph 16 as 
warranting specific protection and punitive measures. 

5 Duties of the State have been identified as the adoption of 
appropriate legislation - both preventive and punit ive; pro­
vis ion of protection and support services for victims; and 
gender sensitive training of judicial and law enforcement 
officers and other public officials (para. 24 )• 

6 Paragraph 24 also requires the compilat ion of data and 
research o n the extent, causes and effects of violence and o n 
the effectiveness of measures to prevent and deal w i t h the 
problem, as wel l as public education and information cam­
paigns to overcome prejudices against women. 

7 Finally, State parties are obligated to monitor their actions 

(para. 24). 

Implementing and Monitoring CEDAW 

In l ine w i t h monitoring systems of other international h u m a n 
rights treaties, article 17 of C E D A W establishes the Commit tee 
o n the E l i m i n a t i o n of Discr iminat ion against W o m e n 
( C E D A W Commit tee) , w h i c h monitors the progress i n d i v i d ­
ual State parties have made i n implementing their obligations 
arising under the C o n v e n t i o n . T h i s takes place primarily by 
examining reports that these States have submitted to the 
Commit tee . 

T h e C E D A W Committee meets for a period of two weeks 
each year to discuss reports submitted by State parties, based 
o n w h i c h it w i l l suggest and recommend further action to be 
taken. In addit ion to state reports, the Committee may also 
consider reports by U N specialised agencies, as well as informa­
t i o n from N G O s . Through the Economic and Social C o u n c i l , 
the Commit tee reports once a year to the U N Genera l 
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Assembly as wel l as the Commiss ion o n the Status of W o m e n , 
Official ly, the parties i n the review process are the State 

party concerned and the C E D A W C o m m i t t e e . However, 
N G O s participate unofficially and provide valuable informa­
t i o n to the Committee , w h i c h helps to evaluate States' per­
formance i n ful f i l l ing their obligations under the C o n v e n t i o n . 
By stating problems and issues addressed by the State i n ques­
t i o n i n direct relation to the article concerned, N G O reports, 
called shadow reports, can be extremely useful i n assessing the 
factual situation of women i n a particular country. 3 

A l l State parties to C E D A W are obliged to submit a report 
to the C E D A W Committee one year after ratif ication of or 
accession to the treaty. Thereafter, they are required to report 
o n measures taken to implement the C o n v e n t i o n every four 
years. Resource and time constraints, however, as w e l l as lack 
of capacity present difficult challenges for States' compliance 
w i t h this obligation. To overcome these challenges, State par­
ties can ensure effortless col lect ion of information from various 
ministries and government agencies by designating a reporting 
agency and ensuring effective collaboration of a l l agencies 
involved. It is further suggested that N G O s should be included 
i n this process, as they may be able to share a wide range of 
resources. 

T o improve the timeliness and adequacy of reports submit­
ted by State parties, the U N D i v i s i o n for the Advancement of 
W o m e n organises training courses for government officials. 4 In 
addit ion, the U N Centre for H u m a n Rights conducts training 
o n reporting obligations under a l l major international human 
rights treaties, one of w h i c h is C E D A W . 

In order to review periodic reports i n a t imely manner, the 
Commit tee established a pre-session working group, w h i c h 
drafts questions based o n the first reading of the State party's 
writ ten report. These questions are sent to the reporting state 
six months i n advance. A t the face-to-face review, the State 
party concerned is expected to present an oral report based o n 
its written report combined w i t h the answers to the questions 
of the pre-session working group. T h e review process is similar 
to an exchange of information and ideas resulting i n a set of 
writ ten conclusions and recommendations to the State Party 
concerned. These are called C o n c l u d i n g Comments . 
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Two Country Examples 

T h i s section looks briefly at the reviews of two countries' 
periodic reports - C h i n a as a country of or igin of trafficked 
women and the Netherlands as a receiving country. 5 These 
countries have been chosen as examples because it is v i ta l to 
look at issues to be addressed at both ends and to h o l d both sets 
of States accountable i n addressing the problem of trafficking 
i n women. 

China 

D u r i n g the Committee session i n January 1999, the C E D A W 
Commit tee reviewed the third and fourth periodic reports of 
C h i n a . In addit ion to the steps taken to implement C E D A W 
set out i n the state reports, N G O s raised several issues w i t h 
regard to trafficking i n women i n their shadow report 6 

In its review of progress i n C h i n a , the Commit tee expressed 
concern regarding the levels of poverty experienced by women, 
unemployment among women and the adverse effect of econ­
omic reform on women. T h e Committee was also concerned 
regarding the effect of economic reform o n social services. 
Further concerns were illiteracy among women, the education 
of girls and the lack of women i n leadership positions. In par­
ticular, the Committee raised issues around the adequacy of 
legal remedies to protect the personal rights of women and i n 
particular the rights of rural women, as wel l as to protect 
women i n the context of crime committed against them 
including trafficking and prostitution. 

In its C o n c l u d i n g Comments , the Commit tee suggested 
that social services for survivors of trafficking be provided by 
the Government . It urged decriminalisation of prostitution 
and measures for the rehabil itation and reintegration of prosti­
tutes, including provision of health services. It also urged the 
Government to take action i n connect ion w i t h allegations of 
officials col luding i n trafficking i n women. 

Applicable articles 
Identifying elements of the problem of trafficking and relating 
them to a particular article of the C o n v e n t i o n is essential i n 
combating trafficking i n women through the use of C E D A W . 
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W h e n specific issues have been established as areas mandating 
action, it becomes clear w h i c h articles are applicable i n this 
context. For example, where col lusion between traffickers and 
state officials exists, article 2(d) must be used to challenge this 
collusion. T h i s article reads: "[States parties undertake] to 
refrain from engaging i n any act or practice of discrimination 
against women and to ensure that public authorities and insti­
tutions shall act i n conformity w i t h this obligation". 

The Netherlands 

In July 2001, the C E D A W Commit tee reviewed the second 
and third periodic report submitted by the K i n g d o m of the 
Netherlands. L ike the reports submitted by C h i n a , N G O 
shadow reports 7 provided useful information i n addit ion to the 
measures presented by the government representatives. 

They also illuminated several incongruities. Whereas national 
law allows for the prosecution of traffickers, victims of traffick­
ing are not enabled to report i n practice; or whereas i n theory 
it is possible to seek asylum, women end up i n hopeless asylum-
seeking situations because legal and other organisations are i l l -
informed about the protection available. T h e fact that they are 
survivors of trafficking is ignored or not recognised, and con­
sequently they do not receive ful l protection. In addition, 
although temporary residence permits may be granted to 
survivors, no assistance to bui ld a future through providing 
skills training, housing or work permits is given. 

Applicable articles 
These examples elucidate the importance of the review process 
i n identifying areas i n the field of anti-trafficking measures that 
require improvement. Here, the broad provisions of article 3, 
w h i c h require State parties to take appropriate measures i n a l l 
fields to ensure women's full development and enjoyment of 
human rights 8 and article 4, which provides for temporary special 
measures, need to be used to challenge the gaps i n state action. 

Summing up 

Engaging different actors i n the process of providing informa­
t ion o n the implementation of C E D A W i n the field of e l imi -
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rating discr iminat ion as a root cause of trafficking enhances 
the accuracy of information. A t the same time, analysing the 
dialogue between the Commit tee and the State party that 
ensues during the review process serves to pinpoint areas of 
concern that mandate targeted measures to be taken by State 
parties i n order to ful f i l their C E D A W obligations. 

O n a different note, an analysis of the state reports review 
of C h i n a and the Netherlands reveals that the issues to be 
addressed i n sending countries differ greatly from those i n 
receiving countries. In the former, it is not only matters 
directly related to trafficking against women that need to be 
addressed. It is also issues that refer to the broader concern of 
discrimination against women, matters pertaining to the 
empowerment of women and those aspects of culture that 
differentiate between women and men i n stereotypical ways 
that lead to the subordination of women. These aspects make 
women vulnerable to trafficking. In receiving countries, how­
ever, the issues to be tackled revolve around laws and pro­
grammes relating to the criminalisation of trafficking and 
slave-like conditions of work, cross-border crime control , the 
sensitivity of authorities to legal and illegal immigrant women 
and their problems, issues of asylum law and issues concerning 
the provision of security measures for women seeking to free 
themselves from traffickers. 

The Optional Protocol to CEDAW 

In October 1999, the U N Genera l Assembly adopted the 
Opt iona l Protocol to C E D A W . 9 A year later, ten States had 
ratified the O p t i o n a l Protocol , al lowing it to enter into force 
o n 22 December 2000 i n accordance w i t h article 15. 

Objectives 

T h e O p t i o n a l Protocol provides a course of action to prevent 
or remedy violations of women's ful l enjoyment of h u m a n 
rights and fundamental freedoms. It is closely modelled o n 
other U N human rights complaints procedures and incorpo­
rates a range of practices of other treaty bodies. M a i n l y , it 
establishes a communicat ion procedure that allows individuals 
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and groups of women to compla in about violations of C E D A W 
provisions, as well as an inquiry procedure that permits the 
Committee to conduct inquiries into grave or systematic abuses 
of women's human rights i n countries that are State parties. 

Key provisions 

A r t i c l e 1 establishes the competence of the C E D A W C o m ­
mittee to receive and consider communications under the pro­
t o c o l A r t i c l e 2 sets up the communicat ions procedure, fo l ­
lowed by articles 3 to 7, w h i c h lay out the rules governing this 
procedure. In detail , these provisions stipulate that individuals 
or groups of individuals are enabled to submit a complaint to 
the Committee once al l available domestic remedies have been 
exhausted. T h i s admissibility cri terion may be waived if these 
remedies are unlikely to be effective i n the pursuit of relief of a 
violat ion of the C o n v e n t i o n . A complaint may also be submit­
ted o n behalf of an individual if the person concerned has con­
sented or if it is explained why that consent was not received. 

If the facts of the complaint brought before the Commit tee 
mandate interim measures to avoid irreparable damage to the 
v i c t i m of the alleged vio la t ion , article 5 permits the C o m ­
mittee to present such measures for urgent consideration to the 
State party concerned. Unless the complainant consents to the 
disclosure of their identity to the State party i n question, article 
6 stipulates that the Commit tee shall br ing the communica­
t ion to the attention of the State party i n a confidential man­
ner. A timeframe of six months is provided for the State party 
to submit written explanations or statements regarding the 
alleged violat ion of the C o n v e n t i o n and/or remedies taken. 

A s an additional procedure, article 8 establishes the inquiry 
procedure, w h i c h allows the Commit tee to embark o n a con­
fidential investigation into grave or systematic violations of 
the C o n v e n t i o n - if necessary and consented to by the State 
party concerned - even by way of a visit to its territory. For 
those States wishing to ratify the O p t i o n a l Protocol but unable 
to recognise the competence of the Commit tee to conduct 
inquiries, article 10 provides an opt-out clause. However, no 
other modifications are possible as article 17 prohibits a l l reser­
vations to this protocol . Thus, States that ratify the O p t i o n a l 
Protocol are bound by the entirety of its provisions. 
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Relationship with the Convention 

T h e O p t i o n a l Protocol serves as a supplement to C E D A W and 
provides a new avenue for implementation and enforcement of 
the C E D A W provisions. A s such, only State parties to C E D A W 
are eligible to ratify it. Similarly, only those complaints con­
cerning alleged violations of C E D A W by a State party to both 
C E D A W and the O p t i o n a l Protocol may be brought before the 
Commit tee . 

Using the Optional Protocol 

T h e O p t i o n a l Protocol provides the framework for effective 
enforcement of C E D A W provisions by endowing an inde­
pendent body of international experts w i t h the competence of 
receiving complaints about individual violations and investi­
gating systematic violations. 

T h e communications procedure, as an individual com­
plaints procedure, may prove useful i n remedying violations of 
those C E D A W provisions that have occurred during the 
process of trafficking. It allows women who are nationals of a 
State party to the O p t i o n a l Protocol and have been rescued 
from being trafficked to lodge a complaint at the international 
level i f the national judicial system has failed to provide relief, 
thereby expanding the avenues of redress significantly. Th is 
route guarantees individual remedies for specific violations and 
places the survivor at the centre of the proceedings, providing 
her wi th ful l ownership of judicial redress. 

In a similar vein , the inquiry procedure provides a useful 
tool to investigate systematic violations of women's h u m a n 
rights, w h i c h may lie at the heart of women's vulnerability to 
trafficking. These systematic violations may relate, for example, 
to economic rights, property rights, the right to education or 
systematic discrimination i n connect ion w i t h women's social 
status. 

T h e O p t i o n a l Protocol offers an effective remedy and can 
prove v i ta l i n combating trafficking. It is hoped that the cur­
rent level of global interest i n combating trafficking and 
awareness of the problem w i l l create the momentum for wider 
ratification. 
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Conclusion 

This paper has pointed out the relevance of C E D A W to com­
bating trafficking i n women and has attempted to provide a 
methodology for its application. By using the def ini t ion of dis­
cr iminat ion i n article 1 of C E D A W , it is possible to identify a 
wide range of women's rights violated during the process of 
trafficking. To remedy these violations, i t is suggested that not 
only article 6 of the C o n v e n t i o n , w h i c h expressly requires 
State parties to suppress trafficking i n women, should be 
invoked, but also that use various relevant articles of the 
C o n v e n t i o n as wel l as Genera l Recommendat ion 19. 

A s a first step, it is of utmost importance to analyse the 
circumstances surrounding the problem of trafficking and, as a 
second step, to work out the applicabil i ty of C E D A W . 
Advocates and stakeholders i n search of identifying factors 
that contribute to trafficking i n a particular country are 
advised to turn to the periodic reports submitted to the 
C E D A W Committee by the State party i n question. A n analy­
sis of the information presented both by the government and, if 
applicable, by N G O shadow reports, can offer valuable insights 
into areas of the de jure and de facto s ituation of women. Thus, 
violations of the C o n v e n t i o n and issues deserving of improve­
ment may be easily identified. 

T h e C E D A W review is a very useful process that provides 
guidance to State Parties o n how to implement their obliga­
tions under the C o n v e n t i o n , as the constructive dialogue w i t h 
the Commit tee facilitates a more rigorous approach to the 
implementation of the C o n c l u d i n g Comments . State Parties 
are encouraged to report regularly to the C E D A W Committee 
to benefit from this guidance. W h a t is also needed is a m o n i ­
toring and fol low-up of the C E D A W review i n w h i c h a l l par­
ties concerned, State representatives as wel l as N G O s , come 
together. 
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Notes 

1 Adapted from a paper written for ESCAP, 2002. 
2 De jure refers to the situation in law, whereas de facto describes the 

situation in fact. 
3 N G O s wishing to submit a shadow report may write to the 

C E D A W Committee, care of the Division for the Advancement of 
Women, Room CD2-1220, P.O. Box 20, United Nations, New 
York, N Y 10017, U S A . Representatives of accredited N G O s may 
attend the Committee Sessions as observers. 

4 United Nations Division for the Advancement of Women, 2 U N 
Plaza, DC2-12th Floor, New York, New York 10017, U.S .A. , Fax:(l 
212) 963 3463, www.un.org/womenwatch/daw 

5 It is not intended to establish that women are trafficked from 
China to the Netherlands. These countries have been selected 
merely as examples of the possible issues arising in both sending 
and receiving countries. 

6 Prepared by Human Rights in China, December 1998. 
7 Prepared by a consortium of 23 N G O s . 
8 The provisions of article 3 is interpreted by the C E D A W Com­

mittee to include enabling conditions or further programmatic 
measures that need to be taken to enable women to benefit from 
law, policy or existing programmes. 

9 Resolution A/54/4, 6 October, 1999, opened for signature on 10 
December 1999. 
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Trafficking as a Human 
Rights Issue: Thoughts on 
How to Address it in the 
Commonwealth 

Lin Lean Lim 

Because of the very nature of trafficking, there are no precise 
data available. However, available evidence, though piece­
meal, reveals an alarming increase i n its incidence, severity 
and global reach, the highly systematic and sophisticated 
mechanisms involved, the l inks w i t h organised crime and offi­
cial corruption, the varied purposes for w h i c h people are traf­
ficked and the exploitative and abusive effects of trafficking. 

Trafficking is but one component i n the complex and shift­
ing cont inuum of population mobil i ty and migration. It is crit­
ical to distinguish between regular and irregular migration, 
people smuggling and trafficking. Trafficking is defined by the 
coercive, non-consensual and exploitative or servile nature of 
the purpose of movement and involves a number of serious 
human rights violations. 

T h i s dist inct ion is made i n the trafficking and smuggling 
protocols to the U N C o n v e n t i o n o n Transnational Organised 
C r i m e , 2000. T h i s states that while smuggling is consensual, 
trafficking is distinguishable by the presence offeree, coercion 
and/or deception throughout or at some stage of the process, 
such coercion being for the purpose of exploitat ion. 

It is crucial not to conflate trafficking w i t h various mani ­
festations of migration and mobil i ty o n the one hand, and w i t h 
prostitution and sex work o n the other. T h e dangers are: 

1 Equating trafficking w i t h migration can lead to simplistic 
and unrealistic solutions. In order to prevent trafficking, 
there are both conscious and inadvertent moves to stop 
those who are deemed vulnerable to migrating. T h i s results 
i n reinforcing the gender bias that women and girls need 
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constant male or state protection from harm and therefore 
must not be allowed to exercise their right to movement or 
right to earn a l iv ing i n a manner they choose. 

2 C u r b i n g migration through, for example, restrictive migra­
t i o n policies and tighter border controls - especially if they 
are biased against women - does not stop trafficking, it only 
drives it further underground. In the face of strong push and 
pul l factors such curbs may, o n the one hand, make irregular 
channels the only alternative for migrants and, o n the other 
hand, present lucrative opportunities for unscrupulous traf­
fickers who make a profitable business (estimated to be the 
fastest growing aspect of organised crime and third i n terms 
of profits only after drugs and guns) out of c ircumventing 
these restrictions. 

3 Conf la t ing trafficking w i t h sex work leads to anti-trafficking 
measures being invariably anti-prostitution measures. 
Trafficking is not only about prostitution and sexual exploita­
t i o n but involves many other forms of forced labour, debt 
bondage, peonage i n domestic service, agriculture, sweat 
shop manufacturing, etc, as wel l as sale of organs, etc. 

If there is one th ing the C o m m o n w e a l t h Secretariat can help 
to do i n terms of raising awareness, it should be to place traf­
f icking i n the appropriate perspective vis-a-vis migration: 
"Over-emphasising trafficking and taking it out of context i n 
relation to migration is strategically counter-productive i n the 
fight for human rights because: (a) trafficking puts migration i n 
a crime control , crime prevention context, rather than talking 
about migrants' h u m a n rights; and (b) trafficking is being used 
by governments as a vehicle to develop more restrictive 
approaches to migration i n general" (As ian Migra t ion Centre, 
2000:18). 

What are the Human Rights Dimensions of the 
Problem? 

Violat ions of h u m a n rights are both a cause and a consequence 
of trafficking i n persons. Accordingly, it is essential to place 
the protection of a l l human rights at the centre of any meas­
ures taken to prevent and end trafficking. Ant i - t ra f f i ck ing 
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measures should not adversely affect the human rights and 
dignity of persons. 

Traffickers use threats, int imidat ion, deception and v i o l ­
ence to subject victims to involuntary servitude, peonage, debt 
bondage and forced or phoney marriages, to engage i n forced 
prostitution or to labour under conditions comparable to slav­
ery for the trafficker's f inancial gain. T h e I L O Forced Labour 
C o n v e n t i o n , 1930 ( N o . 29) defines forced or compulsory 
labour as " A l l work or service w h i c h is exacted from any per­
son under the menace of any penalty and for w h i c h said per­
son has not offered himself voluntari ly" . 

A rights-based concern is necessarily also a gender-inclusive 
concern. Gender is a determining factor i n trafficking, both on 
the supply and demand sides. W o m e n and girls are m u c h more 
l ikely than men and boys to be the vict ims of trafficking. 
Trafficking is a serious manifestation of the feminisation of 
poverty and the broader challenges facing women and girls -
i n a world st i l l characterised by gender discr imination both 
w i t h i n and outside the labour market. 

It is important to emphasise that although trafficking is 
now high o n national and international agendas, legal provi ­
sions and policy interventions are inadequate, fai l ing to reflect 
the gravity of the offences involved. A c c o r d i n g to the I L O : 

1 " M o s t countries do not have legislation that would allow the 
perpetrators to be prosecuted directly for the crime of traf­
f icking. T h i s leads to a situation whereby even the most 
obvious cases of trafficking are prosecuted under laws that 
apply to lesser offences - such as laws o n prostitution or o n 
pimping. T h e l imited scope of these laws allows traffickers 
to receive a relatively l ight penalty that does not reflect the 
serious and brutal nature of trafficking; 

2 E v e n when trafficking is defined as a crime i n law, it is some­
times confined to trafficking for the purpose of sexual 
exploitation and does not cover other forms of forced labour, 
slavery or servitude. S u c h an approach of conflating traf­
f icking w i t h prostitution not only means that traffickers 
often escape deserved punishment; it can also lead to further 
discr iminat ion against female victims of trafficking because 
of prejudicial attitudes of law enforcers and society at large 
towards prostitutes; 
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3 O n the other hand, the victims of trafficking are often pun­
ished more harshly than the traffickers themselves; they are 
prosecuted and deported, rather than protected. T h e author­
ities tend to treat trafficked persons as criminals rather than 
as victims, because of their irregular residence and employ­
ment status i n the destination country, or because they work 
i n prostitution. These actions lead vict ims to mistrust 
authorities and to refuse to co-operate w i t h investigations, 
thereby decreasing the chance that traffickers w i l l be suc­
cessfully prosecuted; 

4 T h e government approach is to combat ' i l legal migration', 
organised crime and (illegal) prostitution, whereas the need 
for prevention programmes and victims' rights protection 
does not receive adequate attention. This narrow approach 
deprives trafficked persons of their basic h u m a n rights, and 
may create or exacerbate existing situations that cause or 
contribute to trafficking; 

5 L a w enforcement agencies may simply move trafficked per­
sons from one system of control to another - from being 
control led by traffickers to being controlled by law enforce­
ment officials. They tend to prioritise the needs of law 
enforcement over the rights of trafficked persons, who are 
seen primarily as witnesses, as tools of law enforcement. T h e 
right of victims to have access to justice is often denied, and 
prosecutions tend to fail because trafficked persons w i l l not 
be w i l l i n g to testify; 

6 L a w enforcement is often hampered by official indifference, 
corruption, col lusion w i t h traffickers, lax or under-funded 
regulatory mechanisms, such as the police, border guards, 
labour inspection services and the judiciary, and the failure 
of governments to prosecute public officials involved i n traf­
f i c k i n g " ( ILO, 2003). 

How Can We Address the Trafficking Problem? 

1 Recognising multifaceted causes, manifestations and conse­
quences, the response framework must be comprehensive, 
multi-pronged and mult i - level . 
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2 T h e framework should be guided by the U N Protocol to 
Prevent, Suppress and Punish Trafficking i n Persons, 
Especially W o m e n and C h i l d r e n 2000 and the U N Recom­
mended Principles and Guidel ines o n H u m a n Rights and 
H u m a n Trafficking 2002. Other international instruments 
are also important, inc luding C E D A W , the new U N C o n ­
vent ion o n Migrant Workers that has just come into force, 
the I L O M i g r a t i o n for Employment C o n v e n t i o n (Revised), 
1949 ( N o . 97); the I L O Declaration o n Fundamental 
Principles and Rights at W o r k and its Fo l low-Up, and related 
core Convent ions . 

3 Policies must cover the three Ts\- prevention, protection 
and prosecution. Prevention of trafficking means addressing 
the root causes of the supply and demand for trafficked per­
sons (wi th implications for action by both sending and 
receiving countries and also transit countries). T h e protec­
t ion of trafficked persons involves gender-sensitive assis­
tance and support to vict ims both i n the destination coun­
try ( including temporary residence permits to al low victims 
to take up cases against traffickers) and repatriation and 
reintegration to their home countries and local communi ­
ties. Prosecution of traffickers should be directly for the 
crime of trafficking and not for lesser crimes. 

4 In addressing the root causes of trafficking, it is extremely 
important that attention be given to poverty, particularly 
the feminisation of poverty, and al l forms of discrimination. 
It cannot be over-emphasised that unless gender inequality 
i n al l spheres - such as education, access to information and 
other resources (land and credit) and occupation segrega­
t ion i n the labour market - is effectively addressed, women 
and girls w i l l always be vulnerable to being trafficked. But it 
is not just gender discr imination that must be dealt w i t h . 
W o m e n from indigenous groups and ethnic minorities are 
more vulnerable, and race also determines the treatment 
trafficked women receive i n countries of destination. 

5 It is important to avoid what is k n o w n as the 'push-down, 
pop-up' phenomenon. O n e lesson learned from the A s i a 
Pacific region is that while successful interventions to stop 
trafficking may be made i n one community or country, the 
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lack of reduction o n the supply side merely results i n a shift 
of the supply pool to the next vulnerable community or 
country. A t t e n t i o n needs to be paid to regional co-operation 
involv ing sending, transit and receiving countries. 

6 Migrat ion i n abusive conditions, exploitation and traffick­
ing occur i n contexts of serious deficits related to decent 
work - i n terms of the absence of rights at work, lack of 
freely-chosen, productive and remunerative jobs, inade­
quate social protection and lack of representation and voice. 
However, i n most countries, migration policy is the purview 
of the ministries/agencies responsible for national security 
and law enforcement and does not involve the ministries of 
labour, sectoral ministries or the national machineries for 
women. But trafficking cannot be effectively tackled w i t h ­
out addressing the reasons behind labour market failures. 
Ris ing unemployment and underemployment and poor 
working conditions, persistent occupational segregation and 
the disadvantaged position of women relative to men i n the 
labour market, and flexibil isation and casualisation of pro­
ductions and employment relationships are increasing the 
demand for undocumented migration workers. W h a t is 
needed is to address labour market and employment policies 
i n both or igin and destination countries, and enhance meas­
ures for extending labour regulations to cover domestic serv­
ice (which i n many countries absorbs the bulk of female 
migrant workers but is not covered by labour legislation), 
strengthen labour market institutions, including inspection 
and also employment services, to better inform job-seekers 
of their options. T h e aim should be to work towards regu­
lated, orderly and humane labour migration systems. 

O n e last word about the protection of trafficking vict ims. O n e 
of the main problems i n identifying trafficked persons and 
treating them as such is that often they do not see themselves 
as victims. W r o n g expectations of how a v i c t i m should behave 
often leads to misinterpretations by both the authorities and 
service providers, w h i c h may often shift blame o n to the traf­
ficked persons. M a n y trafficked persons do not feel that they 
have been 'rescued* from their situation, but that they have 
been 'captured' by the authorities. However, this should not 
affect their ability to exercise their basic rights. A n d gender-
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sensitive assistance and support should be provided to traf­
ficked persons, e.g. to take up cases against traffickers. 

In both countries of destination and origin, trafficked 
women are often treated as criminals rather than as vict ims. 
Unfortunately, neither the U N Trafficking Protocol nor the 
C r i m e C o n v e n t i o n place an explicit obl igat ion of the State to 
refrain from criminalis ing trafficked persons. 
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Response Framework 
for Trafficking of Women 
and Girls1 

From ILO Booklet 6: Trafficking of Women and Girls 

Response mechanisms to address the multifaceted causes, man­
ifestations and consequences of the discrimination, exploita­
t i o n and abuse of trafficked women and girls should be com­
prehensive, multi-pronged and mult i - level . T h e y should: 

1 Treat trafficking as a distinct crime and address a l l stages of 
the trafficking cycle and al l victims; 

2 Address the root causes of both the supply of and demand 
for trafficked persons; 

3 Promote human rights, inc luding labour rights and migrant 
rights; 

4 Promote a standards-based approach to combat trafficking, 
together w i t h protecting the basic rights of a l l migrants; 

5 Promote decent work for a i l workers; 

6 W o r k towards informed and transparent labour migration 
systems; 

7 Take action at a l l levels: community, national , regional 
and global; 

8 Establish institutional mechanisms to involve all social actors; 

9 Gather and share information; 

10 Ensure adequate and harmonised legal frameworks and 
effective law enforcement; 

11 Ensure that legislation, policies and programmes are gender-
sensitive; and 

12 Promote the principle of non-discr iminat ion and fight 
racism and xenophobia. 
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1 Treat Trafficking as a Distinct Crime and 
Address All Stages of the Trafficking Cycle 
and All Victims 

A response framework w i l l be co-ordinated and effective only if 
a l l parties - government officials, law enforcers, workers' and 
employers' organisations and N G O s - are focusing o n the same 
crime and identifying the same set of vict ims and the same set 
of perpetrators. Trafficking should be treated as a distinct crime 
and should not be conflated w i t h smuggling or prostitution. 
Trafficking is not just for sexual exploitat ion; it encompasses 
al l forms of forced labour, slavery and servitude i n any sector of 
the economy. Trafficking also does not just affect women and 
girls. M e n and boys are also vict ims, i n some areas even more 
so than females. 

Since trafficking is a multi-phased problem, al l countries of 
origin, transit and destination i n the trafficking cycle should 
be involved i n a comprehensive response that aims to: 

1 Prevent trafficking - not only by effective legal frameworks, 
strong law enforcement mechanisms and co-operation 
between States, but also by addressing both the supply and 
demand factors and tackl ing the underlying root causes of 
trafficking, including poverty, unemployment, inequality 
and a l l forms of discr iminat ion and prejudice; 

2 Extend appropriate protection and support to all trafficked 
persons without discr imination, and respect the rights and 
needs of those who have been trafficked; 

3 Investigate, prosecute and adequately penalise traffickers 
and their collaborators, paying fu l l attention to due process 
rights and without compromising the rights of the vict ims; 

4 Provide trafficked persons, as victims of human rights viol­
ations, with access to adequate and appropriate remedies, 
including access to justice, the right to be free from reprisals, 
rights to recovery, rights to legal redress, and ability to sus­
tain themselves and their families. 
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2 Address the Root Causes of Both the Supply of 
and Demand for Trafficked Persons 

T h e U n i t e d Nat ions Recommended Principles o n H u m a n 
Rights and H u m a n Trafficking emphasise that strategies aimed 
at preventing trafficking should address demand as a root cause 
of trafficking; and States and inter-governmental organisations 
should ensure that their interventions address the factors that 
increase vulnerability to trafficking, including inequality, poverty 
and al l forms of discrimination. It is thus necessary to address the 
root causes o n b o t h the supply and demand sides - wi th i m p l i ­
cations for act ion by both source and destination countries. 

Supply-side causes include: 
1 Feminisation of poverty; 
2 Chronic unemployment and lack of economic opportunities; 
3 G r o w i n g materialism and desire for a better life; 
4 Dysfunctional family situations; 
5 Gender inequality i n access to education and training; 
6 Lack of access to information; 
7 Discr iminat ion on the basis of gender and/or ethnicity; 
8 Cul t ura l contexts and community attitudes and practices 

that tolerate violence against women; 
9 Sex-selective migration policies; 
10 Ineffective legal and regulatory frameworks; 
11 Displacement and disruption due to natural and human-

created catastrophes. 

Demand-side causes include: 
1 Employer demand for cheap and exploitable labour; 
2 Consumer demand for services sometimes provided by traf­

ficked persons; 
3 Gender discrimination; 
4 Increasing casualisation and informalisation i n the labour 

market; 
5 G r o w t h of sex and entertainment industries; 
6 Low-risk, high-profit nature of trafficking; 
7 Absence of effective regulatory framework and lack of 

enforcement; 
8 Lack of organisation and bargaining power of workers; 
9 Discriminatory socio-cultural practices relating, for example, 

to marriage; 
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10 Lack of respect for/violations of h u m a n rights. 

A l t h o u g h admittedly not easy, and although measures would 
need to be over the long term, these root causes must be dealt 
w i t h if efforts to address trafficking are to be effective and sus­
tainable. 

O n both supply and demand sides, there is one uni t ing and 
pervasive factor: "the multi-layered discrimination and inequal­
ity w h i c h serve to prevent women and girls from exercising 
power over their l ives" ( U N Economic and Social C o u n c i l , 
1999:7). In the context of globalisation, while trade and capital 
flows have been liberalised, deregulated and integrated glob­
ally, people flows have not. Restrictive immigration laws and 
policies are obstacles to the demand for cheap, unskil led labour 
i n destination countries and a large supply of human resources 
from source countries. Th is generates a lucrative market for 
traffickers. 

It is necessary to avoid what has been described as the 'push 
down-pop up' phenomenon. T h e lesson learned from the A s i a 
Pacific region is: W h i l e successful interventions may be made 
i n one community or country, the lack of reduction o n the 
demand side results i n a shift: of the supply pool to the next v u l ­
nerable community or country. Successful community-based 
protection strategies w i l l have l imited impact and only result 
i n transferring the problem u n t i l more attention is paid to 
regional co-operation and tackling the demand side. 

3 Promote Human Rights, Including Labour 
Rights and Migrant Rights 

Trafficking is a grave human rights abuse and, i n responding to 
this problem, States should prioritise the protection of the 
human rights of trafficked persons, taking the steps necessary 
to prevent abuses and provide remedies where abuses occur. 
"Trafficking i n human beings must not be seen primarily or 
exclusively from the perspective of nat ional security; it must 
not be viewed merely from the point of view of nat ional pro­
tective interests; it must not be seen only as a fight against 
organised crime and illegal migration. H u m a n trafficking is 
first and foremost a v io lat ion of h u m a n rights" ( U N I C E F , 
U N O H C H R and O S C E - O D I H R , 2002 :x i i i ) . 
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T h e fol lowing principles are key i n applying a human rights 
framework. H u m a n rights are: 

1 Universa l : they apply everywhere; 

2 Indivisible: pol i t ical and c i v i l rights cannot be separated 
from social and cultural rights; 

3 Inalienable: they cannot be denied to any human being; 

4 Interdependent: a l l rights are equally important. 

The ILO Declaration on Fundamental Principles and Rights at 
Work and its Follow-Up, w h i c h was unanimously adopted by 
the member States i n 1998, reaffirms the right to freedom of 
association and the effective recognition of the right to collec­
tive bargaining; the e l iminat ion of a l l forms of forced or com­
pulsory labour; the effective aboli t ion of c h i l d labour; and the 
e l iminat ion of discrimination i n respect of employment and 
occupation for al l workers, nationals and non-nationals. T h e 
Preamble of the Declaration makes specific reference to the 
protection of migrant workers: 

4 Promote a Standards-based Approach to 
Combat Trafficking, Together with Protecting 
the Basic Rights of All Migrants 

A response framework must have its foundation i n the rule of 
law. It is cri t ical to establish legal rights and policy standards so 
as to ensure social legitimacy and accountability. Therefore, 
the aim should be to promote the adoption and implementa­
t i o n of the key U N and I L O Convent ions : 

1 U n i t e d Nations Convent ion Against Transnational Organised 
C r i m e , 2000; 

2 Protocol to Prevent, Suppress and Punish Trafficking i n 
Persons, Especially W o m e n and C h i l d r e n , 2000; 

3 Protocol Against the Smuggling of Migrants by L a n d , Sea 
and A i r , 2000; 

4 International C o n v e n t i o n for the Protection of the Rights 
of A l l Migrant Workers and Members of their Families, 
1990; 
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5 I L O Migrat ion for Employment C o n v e n t i o n (Revised), 1949 
( N o . 97); 

6 I L O Migrant Workers (Supplementary Provisions) C o n v e n ­
t ion , 1975, ( N o . 143); and 

7 I L O Declaration o n Fundamental Principles and Rights at 
W o r k and its F o l l o w - U p , and the related core Convent ions . 

5 Promote Decent Work for All Workers 

M i g r a t i o n today is about work. Addressing migrat ion means 
promoting opportunities for women and men, nat ional and 
migrant, to obtain decent and productive work i n conditions 
of freedom, equity, security and h u m a n dignity. M i g r a t i o n i n 
abusive conditions and the exploitat ion and trafficking of 
migrant workers occur i n contexts of serious decent work 
deficits - i n terms of the absence of rights at work, lack of pro­
ductive and remunerative jobs, inadequate social protection 
and lack of representation and voice - i n source, transit and 
destination countries. 

Therefore, a comprehensive response to the problem of 
trafficking must be based o n the promotion of decent work. 
T h e I L O views decent work as comprising four m a i n pillars: 
the promotion of fundamental principles and rights at work for 
a l l workers, national and non-nat ional ; the creation of 
productive and remunerative employment; the extension of 
social protection, especially to marginalised and vulnerable 
groups; and the organisation and representation of workers and 
employers i n social dialogue institutions and processes. 

It is crucial to address the labour market and employment 
situation, labour standards and working condit ions i n origin 
and destination countries. Trafficking cannot be effectively 
tackled without addressing the reasons behind labour market 
failures (rising unemployment and under-employment and 
poor working conditions) ; persistent occupational segregation 
and the disadvantaged posit ion of women relative to men i n 
the labour market; and why and h o w informalisation, f lexibi l -
isation and casualisation of production and employment rela­
tionships is increasing the demand for unregulated migrant 
workers. T h e a im is to focus not only o n migration policies or 
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o n crime control but also, and very importantly, to include: 
labour market and employment policies i n both origin and 
destination countries; measures for strengthening labour inst i ­
tutions, including labour inspection and monitoring; and 
employment services to inform job seekers of their options. 

It is also necessary to enforce national m i n i m u m standards 
for the employment and working conditions of a l l workers, 
nat ional and migrant. I L O Convent ions provide international 
norms and guidelines for such national legislation. T h e a i m 
should also be to establish monitoring and inspection systems 
to cover unregulated work i n the informal economy - i n par­
ticular domestic work, the sex industry and sweatshop sub­
contracting work - to detect and stop exploitat ion and forced 
labour and to uphold m i n i m u m decent work conditions. 

6 Work Towards Informed and Transparent 
Labour Migration Systems 

Informed and transparent labour migration systems would be a 
most effective way to fight trafficking. Countries of or ig in 
should adopt clear migration policies that reconcile inherent 
conflicts among policy goals, so that, for instance, the goal of 
the State to protect women migrant workers from exploitat ion 
and abuse does not lead to restrictive emigration policies that 
infringe o n women's basic human rights to free movement and 
i n fact make them more vulnerable to traffickers. 

However, measures to protect vulnerable migrant workers 
and prevent trafficking cannot focus only o n the supply of such 
workers and the factors i n the source countries. T h e a im 
should be to 'manage' or promote orderly migration by admit­
t ing labour migrants into a destination country based o n a sys­
tematic and realistic assessment of the labour market situation 
and "respond to measured, legitimate needs, taking into 
account domestic labour concerns as wel l . Such a system must 
be based i n labour ministries, and rely o n regular labour mar­
ket assessments conducted i n consultation w i t h social partners 
to identify and respond to current and emerging needs for 
workers, h igh and low ski l led" (Taran and G e r o n i m i , 2002). 
T h e aim should be to establish legal labour migration channels 
that w i l l contribute to reducing exploitation, trafficking and 
smuggling of migrant workers. 
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7 Take Action at All Levels: Community, National, 
Regional and Global 

It is important to work at the grassroots, community level so as 
to reach vulnerable women and girls directly. In source com­
munities, programmes and practical interventions have focused 
mainly o n raising the awareness of vulnerable women and girls 
and their families to the dangers of trafficking and o n the 
provision of l ive l ihood alternatives, since unemployment and 
poverty are major root causes. In transit and destination com-
munities, efforts have focused o n shelter, heal th and coun­
selling services for the victims of trafficking. 

A l l such micro-level efforts are important, but inadequate 
unless combined w i t h a range of complementary interventions 
and supported by socio-economic development policies at the 
macro level that address the root causes of the supply of and 
demand for trafficked women and girls. Al ternat ive l ive l ihood 
schemes i n communities where women and girls are vulnerable 
to being trafficked should be supplemented by employment-
intensive development policies and social protection schemes 
at nat ional level . There should also be a review of policies at 
regional and international/global levels: inc luding regional or 
bilateral agreements for the temporary or permanent move­
ment of persons across borders; and trade policies to cover the 
temporary movement of service providers (highly skil led, semi­
skil led and unskil led). Regional act ion programmes and global 
initiatives have also been developed to combat trafficking. 2 

Socio-economic development policies should also be com­
plemented by law reform and law enforcement, so as to e l imi ­
nate deep-rooted gender discr iminat ion and to ensure proper 
working conditions and labour standards i n a l l sectors of the 
economy and for a l l workers. Traff icking is st i l l not widely 
recognised as related to the global macroeconomic environ­
ment and to specific macro policies i n both countries of or igin 
and destination. 

8 Establish Institutional Mechanisms to Involve 
All Social Actors 

Since the current approach to trafficking is very m u c h from a 
cr iminal law enforcement and crime prevention perspective, 
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the responsible government agencies are normally the M i n ­
istries of Interior, Immigration, Police and Judiciary. Hardly 
ever are Ministr ies of Labour involved. Yet, as emphasised 
above, migration today is about work and if the a im is to 
achieve informed and transparent orderly labour migration 
systems based o n realistic assessments of labour market needs, 
Ministries of Labour and the social partners - workers' and 
employers' organisations - need to be closely involved. T h e 
role of the Ministr ies of Labour i n countries of or igin and des­
t inat ion is also i n providing employment services and labour 
inspection. 

T h e role of N G O s i n the fight against trafficking is impor­
tant and normally highlighted - the majority of them are 
concerned w i t h trafficking for sexual exploitation. But, unfor­
tunately, the (potential) role of employers 1 organisations and 
trade unions is often forgotten or ignored. Yet they are best 
placed to help realistically determine the labour market needs 
for migrant labour and to promote the use of proper contracts 
and observance of basic labour standards for migrant labour. 
Employers' organisations are often an important lobby group i n 
destination countries for the orderly admission of migrant 
workers. T h e protection of migrant workers is part of the larger 
trade u n i o n fight against racism, racial discrimination, xeno­
phobia and related intolerance. T h e International C o n f e d ­
eration of Free Trade U n i o n s ( I C F T U ) N o to Racism and Xeno­
phobia! Plan of Action for Trade Unions has a section specifically 
devoted to migrant workers. 3 In the U n i t e d States, the 
A m e r i c a n Federation of Labour-Congress of Industrial 
Organizations ( A F L - C I O ) announced: " A l l workers - i m m i ­
grant, native-born, documented or undocumented - should 
have the ful l protection of our system of workplace rights and 
freedoms". 4 

T h e role of the media is also very important, especially i n 
terms of responsible, ethical reporting and raising public 
awareness of the pros and cons of labour migration and the 
dangers of trafficking. Rescued victims of trafficking could also 
voluntari ly play an important role i n advocacy. T h e role of 
religious institutions i n responding to the needs of the most 
vulnerable at community level should also be recognised, 
encouraged and supported. In several countries, religious 
groups have long played a role i n assisting trafficking vict ims. 

194 



TRAFFICKING IN WOMEN 

Various networks of organisations and co-operation frame­
works at local , national or regional levels have been estab­
lished to combat trafficking. 5 A major challenge is to f ind 
mechanisms that ensure that the many and diverse networks 
that have developed to combat trafficking do not work as 
'closed circles', but that they come together i n as many ways as 
possible to share information and exchange experiences. Where 
networks have different experiences, they can be potentially 
important points at w h i c h evaluation of impacts, drawing 
together of lessons and realistic assessment of progress can be 
made and then shared. 

A n important lesson learned by a working group looking at 
effective models of co-operation was the importance of not 
'over-co-operating', but decide what levels of co-operation are 
necessary i n order to maximise relative strengths but not waste 
scarce resources o n co-operation mechanisms that add nothing 
to the impact or efficiency of programming. Sometimes co­
operation needs to be no more than just sharing information 
w i t h others working i n the same area, whereas i n other cir­
cumstances, it might need regular meetings and consultation 
(often having budgetary implications) and also closely co­
ordinated planning and pol icy formulat ion. 6 

9 Gather and Share Information 

Realistic, relevant and effective anti-trafficking strategies must 
be based on current and reliable information. However, the 
nature of the phenomenon means that it is very difficult to 
conduct research or gather quantitative or qualitative informa­
t ion; for example, respondents may be too scared or ashamed 
to speak out. T h e quality of information presently available 
makes it extremely difficult to determine the real dimensions 
of the trafficking phenomenon and to prepare appropriately 
targeted responses at either nat ional or community level . 

A t community level, many women and chi ldren i n difficult 
circumstances remain invisible or highly mobile and engaged 
i n occupations and activities that are not regularly monitored 
by any government body or N G O . Methodologies for obtain­
ing more reliable information o n such women and chi ldren 
need improvement, particularly a community-based mecha-
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nism where data and information are collected, analysed and 
acted upon by people at that l e v e l For example, communities 
could use a Table of Risks to assess and monitor departure from 
the community. 

T h e Trafficking Protocol also calls for information 
exchange between countries, so as to more effectively co­
ordinate efforts to address trafficking. 

10 Ensure Adequate and Harmonised Legal 
Frameworks and Effective Law Enforcement 

T h e importance of good laws, strong enforcement and co­
operation among States cannot be overemphasised i n the 
fight against trafficking. Legislation must protect, promote and 
give practical effect to the rights of trafficked persons. T h e 
U n i t e d Nat ions has, therefore, developed specific principles 
and guidelines. It is worth re-emphasising that, to he effective, 
there should be specific legislation setting out a c r imina l 
offence that covers trafficking for a l l purposes - not just sexual 
exploitation but a l l forms of forced labour. Examples of laws 
that adopt a comprehensive coverage of the crime of traffick­
ing are: 

1 U n i t e d States Vict ims of Trafficking and Violence Protection 
A c t of 2000; 

2 Canadian Immigration and Refugee Protection A c t of 2002. 

T h e need for legislative harmonisation should also be h i g h ­
lighted. T h e lack of legislative harmonisation has been identi­
fied as a major obstacle towards effective prosecution and pro­
tection efforts, impeding any efforts of trans-border co-opera­
t ion between the respective national authorities i n the States 
of origin, transit and destination. Such harmonisation should, 
however, not be restricted to the sole approximation of exist­
ing laws, but should take place i n the light of international and 
regional human rights standards. 

In addition, legal literacy should be promoted, especially 
among vulnerable w o m e n and girls and their families so that 
they understand the law and are able to c la im and defend their 
rights under the law. Access to affordable legal assistance i n a 
language victims of trafficking can understand is also impor-
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tant. Setting up telephone hotlines and effective information 
networking systems could encourage trafficking vict ims to seek 
legal advice and redress. Effective law enforcement would also 
require sensitisation of a l l officials, so that they are able to 
identify if someone might have been trafficked and can inform 
that person of her/his rights. Enforcement would also require 
clean and transparent authorities. O f t e n enforcement is h i n ­
dered by official indifference, corruption and col lusion w i t h 
traffickers, and lax or under-funded regulatory mechanisms. 

To be effective, there should be specific legislation setting 
out a cr iminal offence that covers trafficking for a l l purposes -
not just sexual exploitat ion but a l l forms of forced labour. 

11 Ensure that Legislation, Policies and 
Programmes are Gender-sensitive 

To realise human rights equitably for w o m e n and men, it is 
essential to mainstream gender concerns i n the formulation, 
implementation, monitor ing and evaluation of legislation, 
policies and programmes. A d o p t i n g a gender perspective 
means addressing the similarities and differences i n the traf­
f icking experience of women and men (girls and boys) i n rela­
t i o n to vulnerabilities, violations and consequences; address­
ing the different impacts of policies o n women and men; and -
importantly - tackling trafficking by tackl ing the social con­
structs that stereotype, marginalise and disadvantage women 
relative to men. T h e focus should be not only o n providing 
equal treatment but also o n ensuring equal outcomes for 
women and men. 

12 Promote the Principle of Non-discrimination 
and Fight Racism and Xenophobia 

There should be measures to address direct and indirect dis­
cr iminat ion - based o n nationality, sex, racial or ethnic origin, 
rel igion or belief, disability, age, sexual orientation or other 
status - both w i t h i n and outside the workplace. It is important 
to deal w i t h the fact that trafficking is not only rooted i n 
gender discrimination but also i n ethnic/racial discrimination. 
W o m e n and girls from socially marginalised ethnic minorities 
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and indigenous groups are m u c h more likely to be trafficked, 
and therefore require specifically targeted interventions. 

There should also be measures to promote social cohesion 
and fight xenophobia. Xenophobia describes attitudes, preju­
dices and behaviour that reject, exclude and often vi l i fy per­
sons, based o n the perception that they are outsiders or for-
eigners to the community, society or national identity. Racism 
generally implies dist inct ion based o n difference i n physical 
characteristics, such as skin colour, hair type, facial features, 
etc. A n important reason behind increasingly restrictive i m m i ­
gration policies is the increasing manifestations of hostil ity and 
violence against non-nationals - migrant workers, refugees and 
asylum seekers, immigrants, sometimes even students and 
tourists. There is increasing vi l i f icat ion of migrants and for­
eigners i n the media, pol i t ical discourse and public sentiments. 
Migrants and the migration phenomena are associated - espe­
cially through usage of terminology of i l l e g a l migrants* and 
'combating illegal migration' - w i t h criminali ty and more 
recently w i t h international terrorism. In this context, the 
increased occurrence of discrimination and outright violence 
against migrants reported i n a growing number of countries is 
clearly more than mere coincidence. 

The Durban Declaration and Programme of A c t i o n 
adopted at the W o r l d Conference Against Racism, Racia l 
Discr iminat ion, Xenophobia and Related Intolerance, 2001 
has no less than 40 paragraphs o n the treatment of migrant 
workers. T h e text specifically urges States to address discr imi­
nat ion and xenophobia and to ensure ful l equality for a l l before 
the law, including labour law. 7 
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Notes 

1 Adapted from ILO (2003). Booklet 6: Trafficking of Women and 
Girls. In Preventing Discrimination, Exploitation and Abuse of Women 
Migrant Workers: An Information Guide. Geneva: ILO. 

2 See, for example, the summary of regional initiatives given in Table 
1 of UNICEF, U N O H C H R and O S C E - O D I H R , 2002:169-81. 

3 See wmv.icftu.org 
4 See www.aflcio.org 
5 See, for example, Anti Slavery International website: www.anti-

slavery.org; the Global Alliance against Traffic in Women ( G A A T W ) 
website: www.inet.co.th.lorg/gaatw; the La Strada Foundation web-
site: www.soros.orgi!women.htmllinfojtrafficking.htm; and the Asian 
Migrant Centre website: asian~migrants.org. See also description of 
networks and co-operation frameworks in ILO, 2002:38-44. 

6 ILO, 2002:43. 
7 See Office of the High Commissioner for Human Rights Com­

mission and Sub-Commission Team and Anti-Discrimination Unit, 
'List of Paragraphs in the Durban Declaration and Programme of 
Action which include provisions relating to Migrants and 
Refugees*, 3 May 2002. 
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Land, Property and Housing 
Rights 

Lucia Kiwala 

Introduction 

Land is a useful natural and economic resource, w h i c h is cen­
tral to sustainable l ivelihoods for both urban and rural popula­
tions. Land , property, housing and inheritance rights are inex­
tricably l inked (Kothar i , 2003:11). M a n y times a discussion o n 
any of these issues brings forth a focus o n another. It is essen­
t ia l that the C o m m o n w e a l t h Secretariat pays attention to land 
and property rights at this cr i t ical time as countries prepare the 
next ten-year plans of act ion for women. 

T h i s paper provides a conceptual framework for looking at 
the issue and then focuses o n the reality of women's rights to 
land, property and housing. It then examines some of the stan­
dards and norms o n land, property and housing at the interna­
t ional and regional level before looking at how these translate 
to the national level i n terms of constitutional guarantees and 
legal frameworks. It then looks briefly at the work of N G O s i n 
the area. 

Conceptual Framework 

L a n d is a productive resource, just l ike capital and technolo­
gies. It is also sometimes a measure of status, as distinctions are 
made between landlords and tenants. It is a symbol of wealth 
and power, as the more land people acquire i n their o w n right, 
the more powerful they become. L a n d c a n be used as a form of 
security to access loans and credit from f inancial institutions. 
It is a key ingredient i n the b id for secure tenure and improved 
l iv ing environments. L a n d ownership signifies economic, 
social and pol i t ica l power ( N i c o l , 2002:66). 

Property can mean land and possessions, w h i c h can be dis­
tinguished respectively as immovable and movable property. 
Land denotes home, house, estate or acreage o n the one hand, 
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while possessions represents belongings, goods, assets, material 
goods and chattels, o n the other. So land and property are 
indeed unified, and since one cannot be discussed without 
implic i t ly touching o n the other, this paper also looks at hous­
ing rights. Housing rights refer to the right of every woman, 
man, youth and c h i l d to gain and sustain a secure home and 
community i n w h i c h to l ive i n peace and dignity (Kothar i , 
2001: para. 8). Inheritance is the acquisition of property, that 
is, land or movable property upon the death of a person. It is 
done according to the wishes of the deceased expressed i n writ­
ing or orally before his/her death, k n o w n as testate succession, 
or by operation of laws or customs relevant to the deceased 
( N i c o l , 2002). 

Women, Land, Property and Housing Rights: 
The Reality 

Women's equal rights to land, housing and property are not 
recognised i n many countries. T h i s is for a variety of reasons. 
Women's rights are largely l inked to marital property and 
inheritance laws, and are l imited by customs, traditions, re l i ­
gious practices and other cultural factors. T h i s is expressed i n 
the registration of land and housing i n the husband's name, 
and the customary handing down of land to male heirs i n many 
societies. U n d e r A f r i c a n customary law, property belongs to the 
man or is entrusted to a male, w h o could be a father, brother 
or husband. W o m e n and daughters very often have only a life 
interest. Moreover, upon divorce and when settling out of 
court, women take nothing other than their personal effects 
and the rest remains i n the family. 

Lack of access to credit and housing finance, w h i c h can 
enable poor women i n rural areas and poor women and m e n i n 
urban areas to purchase their o w n property and land, aggra­
vates the problem. T h i s is coupled w i t h lack of awareness of 
women's human and legal rights, and the low representation of 
women i n decision-making bodies, including the legislative 
and other bodies responsible for the administration and man­
agement of land and property. W o m e n encounter numerous 
problems regarding land administration at the administrator-
general offices and district/national land tribunals, as wel l as 
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from court clerks, magistrates and judges, because the majority 
are men who are biased against women's access to, control and 
ownership of land. 

T h e legal and regulatory frameworks relating to land mar­
kets and land acquisition, inc luding land registry, land valua­
t ion and legal instruments to facilitate land acquisition, are 
ineffective i n many developing countries ( U N - H A B I T A T , 
2003). There is a dire need for significant improvement i n the 
legal, regulatory and f inancial systems to enable poor women 
and men to access land and acquire property i n their o w n right. 

W h e n addressing land, property and housing issues, it is 
imperative to recognise that women are not a homogeneous 
group and that their needs may vary over t ime. M u c h depends 
o n whether they are single, married, widowed, separated or 
divorced; vict ims of domestic violence or the H I V / A I D S pan­
demic; indigenous and tribal women; vict ims of forced evic­
tions; or women i n conflict or post-conflict situations. There 
are also differences between rural and urban poor women. W h i l e 
rural women are discriminated against by agrarian reforms 
undertaken by various governments, urban poor women and 
men i n slums and informal settlements lack secure tenure and 
are constrained by inadequate and subjective policies w i t h 
respect to land, w h i c h condemn them to depend o n informal 
land systems for survival. 

It is projected that i n the next 30 years, the urban popula­
t ion i n the developing world w i l l double to about 4 b i l l i o n 
people, at a rate of about 70 m i l l i o n per year ( U N - H A B I T A T , 
2003). T h e rural population w i l l barely increase and w i l l begin 
to decline after 2020 (ibid). T h e majority of these people w i l l 
settle i n slums and informal settlements. It is also estimated 
that 72 per cent of the urban population i n A f r i c a are residing 
i n slums. A discussion o n land, property and housing rights for 
women should recognise women's rights and issues pertaining 
to rural and urban settings. 

Women, land, property and housing rights in 
international and national law 

Women's rights to land, property and housing are enshrined i n 
a number of international and regional conventions, as wel l as 
i n U N resolutions and declarations from inter-governmental 
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meetings. In addit ion, at the national level, many countries 
have constitutional guarantees of this right, though this is not 
always translated into nat ional law. T h e fol lowing section 
looks at these aspects of the issue. 

International and regional standards and norms 

T h e C o n v e n t i o n o n the E l iminat ion of A l l Forms of 
Discr iminat ion against W o m e n focuses o n women's rights to 
land, property and housing, especially i n articles 1, 2(f), 3 and 
5(a). A r t i c l e 14 paragraph 2(h) addresses the rights of women 
i n rural areas to enjoy adequate l iv ing conditions, especially i n 
relation to housing. A r t i c l e 15 focuses o n women's equal rights 
to conclude contracts and administer property, and their right 
to equal treatment i n court procedures. A r t i c l e 16, paragraph 
1(c) stresses that States parties shall take al l appropriate meas­
ures to ensure the same rights and responsibilities to women 
and men during marriage and at its dissolution. A r t i c l e 16 
paragraph 1(h) emphasises the same rights for spouses i n rela­
t ion to the ownership, acquisition, management, administra­
t ion , enjoyment and disposition of property, whether free of 
charge or for a valuable consideration. 

T h e Universa l Declaration of H u m a n Rights, particularly 
i n articles 2, 16, 17 and 27, contains provisions for equality and 
non-discr iminat ion and recognises that women should enjoy 
o n equal terms wi th men rights to property, housing, security 
of person and equality before, during and upon dissolution of 
marriage. T h e C o n v e n t i o n o n the E l iminat ion of A l l Forms of 
Rac ia l Discr iminat ion (articles 5d and 5e( i i i ) ) , the Inter­
nat ional Covenant o n C i v i l and Pol i t ical Rights (articles 2, 
16, 17, 23, paras 4 and 26), the International C o n v e n t i o n o n 
Economic , Social and Cul tura l Rights (article 2, para. 2, 3 and 
article 11, para. 1) and the C o n v e n t i o n o n the Rights of the 
C h i l d (article 16, para. 1 and article 27) also provide for n o n ­
discrimination and women's rights to land and property. 

A t the regional level , the A f r i c a n Charter o n H u m a n and 
People's Rights (article 2 and article 18, paras 2 and 3) and its 
Protocol o n Women's Rights makes provision for non-discr im­
inat ion and women's rights to property, land and housing, as do 
the European C o n v e n t i o n o n H u m a n Rights (articles 5, 8 and 
14) and its protocol N o . 1 (article 1) and N o . 8 (article 3), the 
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revised European Social Charter and the Inter-American 
C o n v e n t i o n o n H u m a n Rights (articles 1, 17, 21 and 2(4) and 
its A d d i t i o n a l P r o t o c o l 

There are a number of normative provisions w h i c h , though 
not legally b inding, contain clauses supporting women's rights 
to land, property and housing. These include the Bei j ing Plat­
form for A c t i o n (para. 58 (m)) i n w h i c h governments com­
mitted themselves to remove a l l obstacles for women i n 
obtaining affordable housing and access to land. Furthermore, 
governments are requested to undertake legal and administra­
tive reforms so that woman can have equal access to economic 
resources and gain the right to o w n and inherit property. T h e 
Istanbul Declaration and the Habitat A g e n d a ( C A / C O N F 
147/18) adopted by governments at the H u m a n Settlement 
Second W o r l d Conference i n 1996, urges governments to 
provide legal security of tenure and equal access to land to al l 
people, inc luding women and those l i v i n g i n poverty (para. 
40(b)) . Governments are called upon to undertake legislative 
and administrative reforms to provide women w i t h ful l and 
equal access to economic resources, inc luding the right to 
inheritance and to ownership of land and other property, 
credit, natural resources and the right to security of tenure and 
to enter into contractual agreements. 

T h e Johannesburg Plan of Implementation, endorsed by 
the W o r l d Summit o n Sustainable Development ( A / C O N F . 
199/20, A n n e x para. 67(b)) , recognises the importance of 
women's rights to land, inc luding the right to inheritance, i n 
order to achieve sustainable development i n A f r i c a and the 
realisation of relevant M i l l e n n i u m Development Goals . 

U N resolutions o n women's rights to land, property and 
housing include resolutions 1997/19, 1998/15 and 1999/13 
adopted by the Sub-Commiss ion o n Protect ion and Promotion 
of H u m a n Rights; resolution 42/1 adopted by the Commiss ion 
on the Status of W o m e n ; resolutions 2000/13, 2001/34, 
2002/49 and 2003/22 o n 'Women's equal ownership of access 
to and control over land and equal rights to o w n property and 
to adequate housing' adopted by the C o m m i s s i o n o n H u m a n 
Rights; and Resolution o n 'Women's role and rights i n human 
settlement development and slum-upgrading' adopted by U N -
H A B I T A T G o v e r n i n g C o u n c i l , 9 M a y 2003 (HSP/19c/19/16) 
(Benschop, 2003). 
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Constitutional guarantees and national laws 

In Bangladesh, the Const i tut ion states that " a l l citizens are 
equal before the law and are entitled to equal protection before 
the law" but, i n practice, laws relating to eliminating discrimi­
nat ion are never strongly enforced. T h e laws relating to property 
and inheritance are st i l l discriminatory o n the basis of gender. 
Personal law (both M u s l i m and H i n d u ) guides the laws of 
Musl ims and Hindus , while c o m m o n law guides the laws of 
Christ ians. U n d e r M u s l i m family laws, female heirs inherit less 
than male relatives do, while daughters inherit half of what 
sons inherit of their father's and mother's property. A wife 
receives one-eighth of deceased husbands property, whereas the 
husband receives one-quarter of the deceased wife's property 
( U S A I D , 2002a). 

A c c o r d i n g to the statutory law of Kenya, anyone who is 
above the age of 18 may own property, irrespective of marital 
status. However, the rights of a married woman to access to, 
use of, control over and ownership of matrimonial property is 
dependent o n the marriage system and the ethnic group i n 
w h i c h she is married. Property rights i n c i v i l marriages are 
based o n the English Marr ied Women's Property A c t of 1882, 
w h i c h states that a married women can acquire, hold and dis­
pose of property i n the same manner as if she is unmarried. She 
can keep this property separately from her husband's after mar­
riage ( U S A I D , 2002b). U n d e r H i n d u law, family property is for 
use o n a communal basis, and individual interests are not 
defined, whereas under M u s l i m law, property rights of women 
are those provided under the K o r a n . A woman can acquire no 
interest i n her husband's property by reason of marriage, but 
she has access to the property during marriage (ibid). A l t h o u g h 
the Registered L a n d A c t of Kenya aimed at providing titles to 
individuals, many people believed that registration was 
intended to conf irm the entitlement of a male head of house­
h o l d to the family land. T h e Law of Succession A c t 1981 
aimed at unifying al l inheritance laws. However, it was weak­
ened by the exemption w h i c h allows Musl ims to fol low the 
K o r a n , and by the provision that inheritance of livestock and 
agricultural lands outside the municipal i ty was to be governed 
by customary law (ibid). However, the C o m m u n i t y i n V o i has 
come up w i t h the innovat ion of a C o m m u n i t y L a n d Trust, 
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w h i c h promises to provide women's right to access and control 
land i n the long run. A l t h o u g h the community owns the land, 
there is no discrimination between m e n and women. 

U n d e r the Const i tut ion of M a l a w i women have the right to 
ful l and equal protection by law and may not be discriminated 
against o n the basis of sex or marital status. In customary mar­
riage, however, women do not o w n property beyond utensils, 
wi th the rest belonging to the family of the husband. 

In S r i Lanka , women have equal rights under the country's 
Const i tut ion and i n c i v i l and cr iminal law. For property rights, 
the laws of Sr i L a n k a recognise the equal distribution of prop­
erty except for inheritance principles under M u s l i m laws, and, 
i n certain circumstances, under K a n d y a n law. Furthermore, 
the devolut ion of titles under the L a n d Ordinance A c t passed 
by the Bri t ish i n 1935 introduced the practice of inheritance 
by one heir to be identified and registered under the statutory 
provisions ( U S A I D , 2002c). 

A c c o r d i n g to the Tanzanian Const i tu t ion , anyone has a 
right to o w n property. In 1999, the mainland government 
passed the L a n d A c t and the Vil lage L a n d A c t , w h i c h estab­
lished women's equal rights w i t h m e n i n the ownership of land. 
T h e L a n d A c t provides for spouses to h o l d land as occupiers i n 
common and to ho ld the right to occupancy by contributing to 
the upkeep and improvement of the land. T h e A c t promotes 
gender balance o n the N a t i o n a l L a n d Advisory C o u n c i l estab­
lished to advise the Minis ter of N a t i o n a l Lands Policy. 

T h e Const i tut ion of N a m i b i a prohibits discrimination o n 
the grounds of sex, race, colour and ethnic origin and states 
that men and women have equal rights i n a l l aspects of mar­
riage. T h e new Marr ied Persons A c t allows joint ownership of 
the estate for the husband and wife married i n a 'community of 
property'. If they are married out of property, they w i l l each 
keep separate assets inc luding property, control their own 
belongings and can take out separate loans. Customary land is 
allocated to the husband, and upon death without a w i l l the 
widow might lose out to the husband's male relatives. 
However, the C o m m u n a l L a n d Reform intends to give widows 
and widowers equal rights to stay o n communal land that was 
allocated to the deceased spouse. 

In Sierra Leone, two systems of land law apply - the 
Genera l Law and Customary Law - w h i c h operate i n urban 
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and rural areas respectively. The Law of Property/Adoption 
Act 1960 does not prohibit women’s title to property. But in 
practice some women are discriminated against, especially sin­
gle women, to whom landlords are reluctant to rent premises 
(Nicol, 2002:70).

An East African study on women’s rights to land, property 
and housing carried out in 2000/2001 revealed the following 
(Benschop, 2002):

Women’s Rights to land, Property and Housing in East Africa

Women's Rights Uganda Tanzania Kenya

Gender-based discrimination prohibited Yes Yes Partly

Customary laws prohibited if 
discriminating against women

Yes Partly No

Women's equal right to land/ 
housing recognised

Yes
(implicitly)

Yes
(explicitly)

Yes
(implicitly)

Spousal co-ownership occupancy 
rights presumed

No Yes No

Equal inheritance rights For widows:
No
For daughters:  
Partly

Partly For widows:
No
For daughters:
Yes

Equal rights before, during and upon 
dissolution of marriage

No No No

Other findings of the study include:

1 The tradition of ‘dowry’ contributes to the view of women as 
‘property’ who cannot own property in their own right;

2 Without marriage registration, women are more vulnerable 
upon divorce from or death of their husband;

3 Alliances/task forces of NGOs play an important role in lob­
bying for law reform;

4 Non-governmental and community-based organisations 
greatly contribute to the implementation of laws on the 
ground;

5 Paralegals play an important role in raising awareness on 
women’s rights and in challenging discriminating customs.
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In some countries, laws relating to land, property and housing 
rights are progressive and i n other countries they are retro­
gressive. W h i l e i n Uganda the laws require the consent of the 
spouse before transfer of property, i n Tanzania the law provides 
for joint ownership. However, i n Lesotho and Swaziland, for 
example, some laws discriminate against women. T h i s is i l lus­
trated by Sect ion 16 of the Deeds Registration A c t of Swazi­
land, w h i c h particularly prohibits registration of title to land i n 
the name of women married i n community of property. In 
Lesotho married women are sti l l regarded as legal minors under 
the protection of their husbands; therefore they cannot make 
contractual arrangements without assistance. T h i s means that 
women's access to land, irrespective of their education, is 
severely affected (Kothari , 2001). 

There is no such thing as gender-neutral laws i n practice, 
because laws do discriminate against women i n the name of 
culture and tradition, even where this contradicts the consti­
tut ion. There is a real need to recognise the specific c i rcum­
stances of women. Problems arise i n the applicat ion and inter­
pretation of the law and land administration. T h e result of any 
case i n v o l v i n g women's rights to land and property i n many 
respects depends on the jurisprudence and good w i l l of the 
magistrate and/or judges o n the bench. Influenced by their 
beliefs, customs and values, at times judicial officers ignore the 
written law when passing judgements. T h e Magaya case i n 
Zimbabwe perhaps illustrates this point . 1 

Positive Responses to Addressing Women's Rights 
to Land, Property and Housing 

There are various non-governmental and women's organisa­
tions engaged i n promoting and protecting the rights of 
women to land, property and housing. Initiatives include L a n d 
A l l i a n c e i n Uganda and Kenya, Federation of W o m e n Lawyers 
Associations, W o m e n i n Law i n Southern A f r i c a , W o m e n i n 
L a w i n East A f r i c a , W o m e n i n L a w and Development i n 
A f r i c a , A s i a and Pacific, etc. T h e Gender L a n d Task Force i n 
Tanzania raises awareness among parliamentarians, govern­
ment officials and the public w i t h respect to addressing 
women's rights issues i n the country's new land law. 
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In Kenya, the Federation of W o m e n Lawyers undertakes 
advocacy work at a l l levels, working w i t h policy-makers, 
bureaucrats, parliamentarians and administrative chiefs at the 
community l e v e l Through awareness creation and capacity-
building, chiefs i n some locations i n Kenya are able to decide 
positively o n cases based o n their knowledge of the law and 
human rights of women instead of their traditional beliefs and 
customs. "Instead of supporting a brother who would want to 
stop and evict his sister from developing the land allocated to 
her by her father, although, she is married elsewhere, the chief 
nowadays can allow the sister to bui ld a house because it is her 
entit lement" ( F I D A Kenya Chairperson, personal communica­
t ion) . 

Other N G O s facilitate women's access to ownership of 
land, for example, the Deacon Development Society ( D D S ) i n 
A n d h r a Pradesh, India, works w i t h poor women's collectives i n 
75 villages, helping women from landless families establish 
claims o n land through purchase (Kothari , 2003). 

T h e International H u m a n Rights Law G r o u p assists 
women's rights organisations i n A f r i c a to promote and protect 
women's equal rights to inheritance. A number of regional and 
international organisations have carried out research o n 
women's land and property rights. For example, F A O / I F A D / 
Wor ld Bank Network for Negotiated Land Reform ( N E L A R E M ) 
partnerships between landless groups and c i v i l society i n South 
A f r i c a promote gender equality. W h a t remains to be done is to 
co-ordinate, share experience and exchange information for 
the improvement of women's rights. 

Conclusion 

In conclusion, I would argue that strategies for addressing 
women's rights to land, property and housing should attempt 
to understand the land tenure systems that exist i n different 
countries and identify opportunities and constraints. L a n d 
tenure refers to the rights of individuals or groups i n relation to 
land. Tenure often involves a complex set of rules, frequently 
referred to as a 'bundle of rights'. M e n have access to the entire 
bundle of rights, w i t h ful l use and transfer rights, whi le women 
may be l imited i n their use of the resources ( U N - H A B I T A T , 
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1995:168). T h i s issue should be addressed i n addit ion to legal 
reform and other practical and administrative measures that 
have been adopted i n a number of countries. Market reforms 
w i t h respect to the sale and lease of land and property and the 
administration of loans can increase women's rights and access. 
L a n d tenure reform focusing o n more equitable and efficient 
institutions through good legal support, land information sys­
tems and a decrease i n transaction costs, and creating unam­
biguous rights, can improve tenure security. O t h e r strategies 
could include involving women i n development and applica­
t ion of tools (title, registries and land surveys), inc luding 
women as right holders i n registries and designing affordable 
and equitable dispute resolution mechanisms (Crowley, 1999). 

Note 

1 Discussed in Catherine Muyeka Mumma's paper on 'Reconciling 
Competing Rights*, pp. 62-80. 
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Land Rights and Women's 
Claims1 

Bina Agarwal 

Introduction 

A neglected issue 

In largely agrarian economies, arable land is the most valued 
form of property and productive resource. It is a wealth-creat­
ing and livelihood-sustaining asset. For a significant majority 
of rural households it is the single most important source of 
security against poverty. Traditionally, it has been the basis of 
pol i t ical power and social status. For many, it provides a sense 
of identity and rootedness. It is an asset that has a permanence 
that few other assets possess. In some communities, ancestral 
land also symbolically stands for continuity of k inship and cit­
izenship. 

W h i l e many of these l inks are wel l recognised at the house­
ho ld level, their importance specifically for women has received 
little attention. Indeed, the issue of women's rights to land (and 
more generally to property) has been, u n t i l recently, largely 
neglected i n both research and policy. In almost a l l developing 
countries, large-scale surveys and agricultural censuses collect 
property-related information only by household, without dis­
aggregating by gender. Thus we st i l l have to depend o n small-
scale surveys and village studies to assess women's access to 
land. These sources reveal that typically few women o w n 
arable land and even fewer effectively control any. 

T h e social and economic implications of this are wide-rang­
ing. M i l l i o n s of women i n A s i a , A f r i c a and L a t i n A m e r i c a 
depend o n land for their l ive l ihood. In India, for instance, 58 
per cent of a l l male workers, but 78 per cent of a l l female work­
ers, and 86 per cent of a l l rural female workers, are i n agri­
culture. Women's domestic work burden, lower mobility, lesser 
education and fewer investable assets l i m i t their entry into 
areas other than agriculture and also their range of non-farm 
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options. Moreover, women's agricultural work is, to a greater 
extent than for men, casual i n nature. Relat ive to men, women 
also continue to have lower real wage rates and lower average 
real wage earnings i n both agriculture and non-agriculture. 

A s more men shift to urban or rural non-farm livelihoods, a 
growing number of households w i l l become dependent o n 
women managing farms and bearing the major burden of family 
subsistence. T h e percentage of de facto female-headed house­
holds is already large and growing. Estimates for India range 
from 20 to 35 per cent. These include not just widows and 
deserted and separated women, but also women i n households 
where the men have migrated out and women are effectively 
farming the land. These women shoulder growing respon­
sibilities i n agricultural production but are seriously con­
strained by their lack of title to land. 

T h e male biases i n land ownership and transfers that have 
been noted i n many developing countries are i n danger of 
being replicated i n new land reform initiatives and property 
rights formulations. For instance, agrarian reform is a major 
policy issue i n post-apartheid South A f r i c a , and new private 
property rights i n land and other assets are now being consti­
tuted i n Eastern Europe and the former U S S R . Here new gen­
der inequalities are already being created (Meer, 1997; Verdery, 
1996). It is therefore timely and essential to examine i n more 
detail why it is important for women to have effective and 
independent land rights, what obstructs their realising their 
claims and what could be done to improve the situation. 

W h i l e these issues are discussed here largely i n the Indian 
and South A s i a n context, many of them are also relevant to 
other developing regions and to transition economies. A n d 
although the focus here is o n arable land, since that is such a 
crucial form of property and means of l ivel ihood i n South 
A s i a , many of the arguments and concerns could be extended 
to cover women's rights i n a dwell ing house or i n other forms 
of property. 

Defining land rights 

Rights ( in any form of property) are defined here as claims that 
are legally and socially recognised and enforceable by an exter­
nal legitimised authority, be it a vil lage-level institution or 
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some higher level body of the State. L a n d rights can stem from 
inheritance, transfers from the State, tenancy arrangements, 
land purchase and so o n . T h e y can be i n the form of ownership 
or usufruct (rights of use) and can encompass differing degrees 
of freedom to lease out, mortgage, bequeath or sell. 

Three additional distinctions are relevant here: 

1 There is a difference between the legal recognition of a 
c la im and its social recognition, and between recognition 
and enforcement. A woman may have a legal right to 
inherit property, but this may remain merely o n paper if the 
c la im is not recognised as socially legitimate or if the law is 
not enforced. 

2 There is a dist inct ion between ownership and effective con­
trol . It is sometimes assumed incorrectly that legal owner­
ship carries wi th it the right of control i n a l l its senses. In 
fact, legal ownership may be accompanied by restrictions o n 
disposal (e.g where a married woman needs her husband's 
consent to alienate the land she legally owns). 

3 W e need to distinguish between rights vested i n individuals 
and those vested i n groups. O u r concern here is w i t h women 
having effective and independent rights i n land, effective 
rights being rights not just i n law but also i n practice, and 
independent rights being rights that women enjoy i n their 
o w n capacity and independent of those enjoyed by men. 

Why Land is Important for Women 

Effective and independent land rights for women are impor­
tant o n at least four counts: welfare, efficiency, equality and 
empowerment. 

Welfare 

It is generally accepted that access to land can reduce a house­
hold's risk of poverty, but for several reasons land solely i n 
men's hands need not guarantee female welfare. First, there are 
persistent gender inequalities and a bias favouring males i n the 
distribution of resources w i t h i n households, inc luding alloca­
tions for basic necessities such as heal th care, education and, 
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i n some regions, even food. Biases i n food and heal th care are 
revealed especially i n anthropometric measures (e.g. weight 
and height for age, weight for height, etc.), morbidity rates and, 
most starkly, i n female-adverse sex ratios. In contrast, direct 
land transfers to women are l ikely to benefit not just women 
but also chi ldren. Evidence from many parts of the world 
shows that women, especially i n poor households, spend most 
of the earnings they control o n basic household needs, while 
m e n spend a significant part of theirs o n personal goods, such 
as alcohol , tobacco, etc. (Dwyer and Bruce, 1988). A p a r t from 
differences i n spending patterns, women w i t h assets such as 
land have greater bargaining power, w h i c h can lead to more 
gender-equal allocations of benefits even from male incomes. 

Second, women without independent resources are highly 
vulnerable to poverty and destitution i n case of desertion, 
divorce or widowhood. In parts of western and north-western 
India, it is not uncommon for rural women, even f rom r i c h 
parental and marital families, deprived of their property shares 
when widowed, to be found working as agricultural labourers 
o n the farms of their well-off brothers or brothers-in-law. T h e 
fate of deserted and divorced women is worse. Relatives, 
including sons and brothers, often do not provide the expected 
economic security to women who are widowed or whose 
marriages break down. M a n y of these women end up l i v i n g o n 
their own. In fact, mortality risks among widows tend to be 
higher among those l iv ing as dependents of male relatives 
compared w i t h those who are heads of households and who 
presumably have some independent means of subsistence 
(Rahman and M e n k e n , 1990). For widows and the elderly, 
entitlement to family care can depend critically o n whether 
they have property to bequeath. 

L a n d can provide women w i t h both direct and indirect 
benefits. Direct advantages can stem from growing not just 
crops but trees, a vegetable garden or grass for cattle. 
Indirectly, owned land can serve as collateral for credit or as a 
mortgageable or saleable asset during a crisis; it increases the 
probability of women f inding supplementary wage employ­
ment and serves as an important asset base for rural non-farm 
enterprises. Women's access to even a small piece of land can 
be a cri t ical element i n a diversified l ivel ihood system, and can 
significantly improve women's and the family's welfare, even if 
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the plot is not large enough to provide ful l family subsistence. 
A n d independent access to land w i l l become increasingly 
important for women as marital and k i n support erodes and 
female-headed households multiply. 

Efficiency 

In addit ion to welfare gains, more gender-equal land rights 
could also enhance productive efficiency. First there is an 
incentive effect. A l t h o u g h it is widely recognised that security 
of tenure can be cri t ical i n motivat ing farmers to make 
productivity-enhancing investments i n their fields, the need 
for similar incentives w i t h i n the family has been largely 
ignored. Some recent studies suggest that incentives could be as 
important w i t h i n families. In Kenya, for example, where men 
and women often cultivate separate plots, the introduction of 
weeding technology i n maize production raised yields o n 
women's plots by 56 per cent where women control led the out­
put, and by only 15 per cent o n their husbands' plots, where 
women also weeded but m e n got the proceeds (Elson, 1995). 

Second, where land access is i n the form of titles (which 
serve as collateral i n many regions), secure rights for women 
would help increase output by improving women's access to 
credit. Th is can prove especially crucial i n situations where 
women are the principal farmers, as where male out-migration 
is h i g h or where widows (or wives) are cul t ivat ing separate 
plots st i l l formally owned by k i n . 

T h i r d , research from some other parts of the world suggests 
that women might use land more efficiently than men i n cer­
tain contexts. In Burkina Faso, for instance, due to their choice 
of cropping patterns, women achieved m u c h higher values of 
output per hectare o n their o w n plots than their husbands d id 
o n theirs (Udry et al , 1995). A l t h o u g h women's yields for 
given crops were lower than men's, this was due to their lesser 
access to inputs such as fertilisers that were concentrated o n 
the men's plots. T h e study estimated that output could be 
increased by as much as 10-20 per cent i f such inputs were 
reallocated from plots controlled by men to those controlled by 
women i n the same household. A literature review of the effect 
of gender o n agricultural productivity i n several countries of 
A f r i c a and A s i a also concludes that output could be notably 
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increased if women farmers had the same access to inputs and 
education as male farmers (Quisumbing, 1996). 

Fourth, women i n many parts of South A s i a are often bet­
ter informed than men about traditional seed varieties and the 
attributes of trees and grasses. If they had greater control over 
land and farming, this knowledge could be put to better use. 

Fif th, tenure security and especially titles can empower 
women to assert themselves better w i t h agencies that provide 
inputs and extension services. W h i l e some argue that land 
transfers to women w i l l have a negative efficiency effect, i n 
that such transfers w i l l reduce output by reducing farm size and 
increasing fragmentation, there is no noteworthy evidence of 
this. In India and other parts of South A s i a , small farms are 
found to have a higher value of output per cultivated unit than 
large farms (Banerjee, 2000); fragmentation can arise equally 
w i t h male inheritance. 

Equality and empowerment 

T h e equality argument is an important one i n and of itself, 
since gender equality is a measure of a just and progressive soci­
ety. But i n addition, equality i n land rights is a cr i t ical element 
i n women's economic empowerment. 'Empowerment' is defined 
here as "a process that enhances the ability of disadvantaged 
('powerless') individuals or groups to challenge and change ( in 
their favour) existing power relationships that place them i n 
subordinate economic, social and polit ical positions" (Agarwal, 
1994:39). Endowing women w i t h land would empower them 
economically as well as strengthen their ability to challenge 
social and poli t ical gender inequities. 

L a n d rights can thus serve multiple functions i n rural 
women's lives that are not easy to replicate through other 
means. Th is is important to keep i n m i n d since the present 
thrust of most national and international agencies-is not on 
land rights but o n micro-credit programmes that are being 
promoted as a panacea, especially (but not only) for poor rural 
women. A l t h o u g h credit is clearly an important need for poor 
women, many individual women not only face problems i n 
retaining control over such loans, but the privileging of this 
one form of support over a l l other l ive l ihood sources can prove 
problematic and diversionary. A number of evaluations show 
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that such credit programmes do not reach the poorest house­
holds, let alone change the gender balance i n property owner­
ship and control . In fact, a recent study for Bangladesh (cited 
i n I F A D , 2001) identified a lack of access to land and home­
steads as major factors i n the exclusion of the poorest from 
credit N G O s . 

A n alternative to the existing approach of promoting 
micro-credit for non-land-related micro-enterprises is to l ink 
land and micro-credit by providing rural women who depend 
on land-based livelihoods w i t h credit for leasing i n or purchas­
ing land i n groups. Here micro-credit would complement 
rather than substitute for efforts to enhance women's land 
rights. T h i s would require a significant shift from the existing 
focus of most micro-credit programmes. 

Women's Land Access in Practice 

There are three major ways by w h i c h w o m e n can gain land: 
inheritance, state transfers and the market. 

Inheritance 

In most countries arable land is largely privatised. In India, 86 
per cent of arable land is privately he ld . It is not easy to deter­
mine how many women inherit land i n practice, given the 
noted absence of gender-disaggregated land ownership data at 
the all-India level . Small-scale studies can nevertheless be 
revealing, such as a 1991 sample survey of rural widows by 
Martha C h e n (2000) covering seven States. C h e n found that 
of the 470 women w i t h landowning fathers, only 13 per cent 
inherited any land as daughters. 

W o m e n as widows fared somewhat better. O f the 280 
widows whose deceased husbands owned land, 51 per cent 
inherited some. But this s t i l l means that half the widows w i t h 
legal claims did not inherit anything. A n d of those that d id , 
typically their shares were not recorded formally i n the village 
land records. Other studies have shown that where the land is 
so recorded, invariably the widow\'s name is entered joint ly 
w i t h adult sons, who effectively control the land. T h e popular 
perception is that the widow's share is for her maintenance and 
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not for her direct control or use. Widows without sons rarely 
inherit . Moreover, widows i n India constitute only about 11 
per cent of rural women, and 76 per cent of them are over 50 
years o l d , many of them too old to effectively work the land. 
Hence , inheritance as widows does not compensate women for 
their being disinherited as daughters. 

Government transfers 

A second potential source of land for women is state transfers. 
These transfers can be part of land reform programmes, reset­
tlement schemes for those displaced by large dams and other 
projects, or anti-poverty programmes. Irrespective of the pro­
gramme under w h i c h the transfers occur, typically the land is 
allotted almost exclusively to males, even i n communities that 
traditionally practiced matri l ineal inheritance (i.e. ancestral 
property passed through the female l ine) . T h i s male bias has a 
long history and even i n peasant movements i n w h i c h women 
were significant participants, they were not recognised as inde­
pendent claimants to land. 

In the more recent period, a few of India's Five Year Plans 
have given some recognition to women's land claims. T h e 
crunch, however, lies i n whether state governments are w i l l i n g 
to implement these recommendations. In addit ion, the ce i l ing 
surplus land available for distribution is extremely l imi ted : it 
was only 0.56 per cent of India's arable land at the time of the 
Eighth Plan and today it is less than 0.2 per cent of the c o u n ­
try's arable land. 

Through the market 

The third source of land for women is through lease or pur­
chase. T h e importance of this opt ion w i l l depend o n f inancia l , 
institutional and infrastructure! support to women. In itself, 
this is a l imi ted opt ion since individual rural women seldom 
have access to adequate f inancial resources for this purpose. 
A l s o , i n terms of purchase, rural land markets are often con­
strained and land is not always available for sale. L a n d pur­
chase through the market thus cannot compensate for gender 
inequalities i n inheritance or government transfers. There is 
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somewhat greater potential for obtaining land o n lease, since 
this is more readily available. 

For both lease and purchase, however, external support to 
women would improve access. For instance, i n parts o f South 
A s i a , groups of landless women have been using subsidised 
credit provided by the State for leasing or purchasing land i n 
groups, and cult ivating it jointly. Such collect ive endeavours 
could wel l prove an important supplementary means by w h i c h 
women can acquire land, even if not the primary means. 

Obstacles to Women's Land Access 

W h a t stops women from gaining greater land access? W h i l e 
the difficulties that individual women face i n getting land 
through the market were indicated above, those relating to 
private and government land are more complex. 

Privatised land: legal, social and administrative biases 

Inheritance laws 
In most of India, inheritance was traditionally patrilineal (that 
is, ancestral property passed through the male l ine) , wi th some 
l imited matri l ineal pockets i n the south and north-east 
(Agarwal , 1994; 1995). A m o n g the majority H i n d u commu­
nity, for instance, the common pattern was for women to 
inherit only i n the absence of male heirs, typically i n the 
absence of four generations of men i n the male l ine of descent. 
Widows had the first c la im and daughters followed. W h a t 
women received, however, was only a l imi ted interest, that is, 
they enjoyed the property during their l ifetime after w h i c h it 
reverted to the original source. Women's rights of disposal were 
also restricted: they could not mortgage, give or sell the land, 
except i n exceptional circumstances. In most cases, the rights 
of M u s l i m women i n customary practice were very similar to 
those of H i n d u women i n their regions of locat ion. 

Dur ing the 20th century, however, through the concerted 
efforts of women's organisations, l iberal lawyers and social 
reformers, inheritance laws shifted significantly toward gender 
equality. For instance, the H i n d u Succession A c t ( H S A ) of 
1956 made sons, daughters and widows equal claimants i n a 
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man's separate property and i n his share i n the joint family 
property. It also gave women ful l control over what they 
inherited, to use and dispose of as they wished. Similarly, the 
M u s l i m Personal Law Shariat (Appl icat ion) A c t of 1937 sub­
stantially enhanced M u s l i m women's property rights compared 
w i t h those prevailing under custom. 

Yet, i n both communities some notable inequalities remain. 
B o t h H i n d u and M u s l i m inheritance laws, for instance, treat 
agricultural land differently from other property. T h e H S A 
exempted tenancy rights i n agricultural land from its purview. 
Likewise, the Shariat A c t excluded al l agricultural land (both 
tenanted and owned). Subsequently, some of the southern 
states extended the provisions of this A c t to also cover agri­
cultural land. In a l l other regions, however, agricultural land, 
unl ike other property, continues to devolve according to cus­
toms, tenurial laws or other pre-existing laws. In most of north­
west India, such laws and customs give women's property rights 
very low priority. 

A second source of inequality lies i n the differential inher­
itance shares for men and women. In the H S A , for instance, 
although sons and daughters have equal shares i n a man's sep­
arate property, there is also the continued recognition of joint 
family property i n w h i c h sons but not daughters have rights by 
b ir th . T h e situation remains highly unequal i n most States. In 
the case of M u s l i m law, differential shares arise because daugh­
ters are allowed only half the share of sons i n any property. 

Social bias 
In addition, there is a gap between legal rights and actual owner­
ship. In most communities that were traditionally patri l ineal 
there is strong male resistance to endowing daughters w i t h 
land. A p a r t from a reluctance to admit more claimants to the 
most valuable form of rural property, resistance also stems from 
social practices that determine marriage choices and post-
marital residence. Traditionally among matri l ineal communi ­
ties where daughters had strong claims i n land, post-marital 
residence was i n or near the natal home. T h i s kept the land 
under the overall purview of the natal family, as did close-kin 
marriage. In contrast, i n traditionally patril ineal communities, 
post-marital residence was patrilocal (the w o m a n joined her 
husband i n his natal home) and often i n another village. In 
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addition, i n northern India c lose-kin marriage was forbidden 
among most communities, and there were social taboos against 
parents asking married daughters for help during economic 
crises. 

M a n y of these customs continue today and obstruct 
women's claims, especially among upper-caste Hindus of the 
north-west who are the strictest i n forbidding in-village and 
close-kin marriages and i n socially restricting parents from seek­
ing help from married daughters. Here, endowing a daughter 
w i t h land is seen as bringing virtually no reciprocal benefit, 
and any land inherited by her is seen as lost to the family. 
Daughters face the greatest opposition to their inheritance 
claims among such communities. Oppos i t ion is less i n south 
and north-east India where in-vil lage and close-kin marriages 
are allowed and parents can, i f they need to, seek support from 
married daughters. 

M a n y women also forgo their shares i n parental land i n 
favour of brothers. In the absence of an effective state social 
security system, women see brothers as an important source of 
security, especially i n case of marital break-up, even if i n prac­
tice brothers are seldom w i l l i n g to support sisters for extended 
periods. Cul tura l constructions of gender, such as how a 'good 
sister* would behave, and practices such as female seclusion i n 
some areas also discourage women from asserting their rights. 
Where women do not Voluntar i ly ' forego their inheritance 
claims, male relatives have been k n o w n to file court cases, 
forge wills or resort to threats and even physical violence. 

T h e gender gap between the ownership and effective con­
trol of land is as striking as that between law and practice. Here 
too social practices and notions of male entitlements play an 
important role. For instance, marriages i n distant villages make 
direct cul t ivat ion by women difficult . In many areas this is 
compounded by illiteracy, h i g h fertility and social restrictions 
on women's mobil i ty and public interaction. W h i l e the prac­
tice of vei l ing is geographically restricted, the ideology of 
female seclusion is more widespread and operates i n complex 
ways. Effectively, it restricts women's contact w i t h men by gen­
dering forms of behaviour, and gendering public and private 
space. T h i s reduces a woman's mobil i ty and participation i n 
activities outside the home, especially market interaction; 
limits her knowledge of the physical environment; and disad-
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vantages her i n seeking information o n new agricultural tech­
nologies and practices, i n purchasing inputs and i n selling the 
product. 

Other difficulties facing women farmers include their l i m ­
ited control over cash and credit for purchasing inputs, gender 
biases i n extension services, ritual taboos against women 
ploughing and demands of advance cash payments by tractor 
or bullock owners for ploughing women's fields. Taboos against 
ploughing increase women's dependence o n male help and 
reduce yields if ploughing is not done i n time. 

Administrative bias 
C o m m u n i t y - and family-related social constraints are com­
pounded by the unhelpful approach of many government func­
tionaries who typically share the prevailing social biases and 
often obstruct the implementation of laws favouring women. 
T h e bias is especially prevalent i n the recording of daughters' 
inheritance shares by village officials. In the north-western 
state of Rajasthan, for instance, a number of village officials 
told the author that although they encouraged widows to c la im 
their shares, they discouraged daughters from doing so. Vil lage 
councils also tend to favour men o n this count. 

A t one level, a l l these constraints - legal, social, and admin­
istrative - appear formidable. Yet, the striking regional vari ­
ability i n the strength of the constraints provides entry points 
for change. South India, w h i c h has the fewest obstacles, could 
provide an important starting point for furthering the goal of 
gender equality i n effective property rights. Demonstrated 
achievements i n one region could help subsequent attempts i n 
other regions. 

Government transfers 
W h i l e male bias w i t h i n families can to some extent be 
explained i n terms of confl ict ing interests and social attitudes 
i n relation to private land, why do governments also transfer 
public land mostly to men? There appear to be several reasons 
for this bias. 

To begin wi th , there is the common assumption that men 
are the primary cultivators and breadwinners and women are 
the helpers and dependents. There is also a widespread social 
perception regarding women's appropriate roles and capabili-
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ties. M o r e generally, land-related pol icy continues to be for­
mulated largely o n the assumption of a unitary household 
w i t h i n w h i c h resources transferred to men are seen as benefit­
ing the whole family. However, the substantial evidence of 
unequal intrafamily resource allocations, noted earlier, indicates 
otherwise. Interestingly, those who most vociferously oppose 
such resource transfers to women often impl ic i t ly recognise 
that families are far from harmonious or altruistic institutions. 
Rather they fear that women w i l l leave the family i f they have 
the fallback opt ion that property ownership would provide. 

A concern w i t h family unity also l imits the nature of trans­
fers to women i n the rare cases w h e n such transfers do take 
place. For instance, there is a long-standing assumption i n pub­
l ic policy that farms w i l l be cultivated o n a family basis. A s a 
result, the emphasis has been mostly o n giving women joint 
titles w i t h husbands, and allott ing titles to widows only i n the 
absence of adult men i n the family. In fact, it is fallacious to 
assume that improving women's economic situation w i l l lead 
to family break-up. T h e l ike l ihood is that greater economic 
equality between men and women w i t h i n the Indian family 
w i l l help improve intrahousehold resource al location and gen­
der relations and strengthen family relationships. For instance, 
husbands w i l l be less l ikely to desert or divorce wives who o w n 
property or have other means of access to assets such as land or 
homesteads. 

What Should Be Done? 

To enhance gender equality i n land and l ivelihoods, changes 
appear necessary o n at least five counts: conceptual, legal, 
social, institutional and infrastructural. 

Conceptual and empirical 

For a start, it appears necessary to challenge the convent ional 
model of a harmonious male-headed family i n analysis as wel l 
as policy, and to recognise the family for what it is: a unit of 
both co-operation and conflict , of bo th sharing and selfishness, 
where women and m e n can have different interests, prefer­
ences and motivations, where self-interest also enters and where 
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allocations are often unequal and affected by differential bar­
gaining power. Indeed, there is an emerging consensus among 
gender-aware economists about the validity of the bargaining 
approach to understanding intrahousehold dynamics. 

It is important to gather systematic gender-disaggregated 
information on land ownership and use, both for better under­
standing of the existing situation and for effective monitoring. 
Researchers collecting land-related data i n other projects 
could also be encouraged to collect gender-disaggregated infor­
mat ion o n land ownership and use. 

Legal 

T h e legal aspects should include at least three elements. 

/ Amending the inheritance laws 
These would include a number of changes, such as placing agri­
cultural land o n a par w i t h other forms of property i n the laws 
applicable to Hindus as wel l as those applicable to Musl ims 
and abolishing the joint family property provision i n the H S A , 
as has been done i n Kerala. Even though legal changes are not 
a sufficient condit ion for ensuring women's ownership and 
control over property, legal equality provides a n essential tool 
i n the hands of gender-progressive groups, who could then 
work for de facto equality. Progressive legislation also under­
lines the State's commitment to the idea of gender equality. 

2 Legal literacy 
This is essential to make laws effective and needs to reach both 
adults and near-adults. For the latter, legal literacy could be 
made part of the curriculum i n the senior years of school. 

3 Recording women's shares 
Village women need support to ensure that their land shares 
are correctly recorded by the relevant village official , and need 
legal advice and help if they wish to contest their claims w i t h 
either the family or the administration. 

In a l l these efforts, gender-progressive groups could play a 
significant role. 
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Social 

Unless and u n t i l women's claims begin to be seen as socially 
legitimate, parents who have a male bias are l ikely to use the 
right of making wills to disinherit daughters, even if the laws 
are made fully gender equal. Similarly, efforts are needed to 
change conservative or negative perceptions about women's 
appropriate roles and abilities and to challenge social norms 
that restrict women's public mobil i ty and interaction. 

A l t h o u g h social attitudes, norms and perceptions are not 
easy to alter, certain types of interventions could further the 
process. For instance, government initiatives to transfer land 
titles and infrastructural support to women farmers w o u l d have 
a notable demonstration effect. Interventions to strengthen 
extra-family economic support for women, inc luding through a 
government social security scheme, would help reduce 
women's dependence o n relatives and especially o n brothers i n 
whose favour women often forgo their claims. O v e r a l l , econ­
omic support would also enhance women's ability to challenge 
inequalities i n the family and community. In so far as the pop­
ular media is one of the arenas where gender roles and relations 
are both projected and constructed, media interventions i n a 
gender-progressive direct ion would also help transform social 
attitudes. 

Institutional 

Reforms i n this area need to be holist ic and innovative. For 
instance, policy-makers generally assume that farms w i l l be 
cultivated o n a family basis. Hence to the extent that the gov­
ernment is beginning to recognise that women farmers too 
have legitimate claims i n land, joint titles (titles h e l d jointly 
by husbands and wives) are mostly favoured. S u c h titles have 
both positive and negative implications. O n the positive side, 
clearly getting some land is better for women t h a n having 
none. But o n the negative side, joint titles also present women 
with several potential problems. W o m e n often f ind it difficult 
to gain control over the produce, to bequeath the land as they 
want or to c la im their shares i n case of marital confl ict . A l s o 
w i t h joint titles wives cannot easily exercise their priorities i n 
land use if these priorities happen to differ from those of their 
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husbands. Most importantly, joint titles constrain women from 
exploring alternative institutional arrangements for cul t iva­
t ion and management. 

Individual titles, by contrast, give women greater f lexibil i ty 
and control over the land. A t the same time, individual 
women often lack funds for equipment or inputs, and where 
holdings are very small individual investment i n equipment 
can prove uneconomical . Individual women also face consid­
erable pressure from male relatives who want to acquire or con­
trol the land. 

Solutions might include the fol lowing: 

1 W o m e n who o w n individual holdings invest i n capital 
inputs jointly w i t h other women, while managing produc­
t ion individually. M a l e farmers have done this i n several 
regions, by jointly investing, say, i n a tubewell where they 
have contiguous plots. Th is reduces the individual cost of 
major investments. 

2 W o m e n purchase land jointly while owning it individually 
and farming it collectively. 

3 W o m e n lease land as a group and cultivate it jointly. 

4 Women's groups manage and oversee cul t ivat ion o n land 
owned by men. 

5 W o m e n ho ld group rights over land distributed by the gov­
ernment, or otherwise acquired by women (Agarwal , 1994). 
Effectively, the women would be stakeholders i n a k i n d of 
land trust. Each woman i n the group would have use rights 
but not the right to alienate the land. T h e daughters-in-law 
and daughters of such households who are resident i n the 
village would share these use rights. Daughters leaving the 
village on marriage would lose such rights but could re­
establish them by rejoining the production efforts, should 
they return, say o n divorce or widowhood. In other words, 
land access would be l inked formally w i t h residence and 
working o n the land, as was the case under some traditional 
systems when land was held collectively by a c lan. 

In these various institutional alternatives, women are not just 
adjunct workers o n family farms; they have direct control over 
production and distribution. Co-operat ion is between women 
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w i t h c o m m o n interests and not between households. T h e 
arrangements enable women to gain access to land through the 
market or through the community - access that women rarely 
have as individuals. Where linked wi th land pooling, joint invest­
ment and collective management, these arrangements can also 
help overcome any problems of small size and fragmentation. 

Moreover, a collective approach to land management helps 
women to mobilise funds for capital investment o n the farm, 
take advantage of economies of scale and co-operate i n labour-
sharing and product marketing. In addit ion, if the land is he ld 
under a system of group rights (as i n the f i f th alternative) it 
would strengthen women's ability to withstand pressure from 
relatives and retain control over the land, and it would 
circumvent the problem of inheritance since the women would 
not have rights of alienation. It would also circumvent the 
issue of outside-village marriages, since women's rights would 
be based o n residence. 

Some policy-makers and scholars argue against co-operative 
farming by point ing to India's failed efforts of the 1950s and 
early 1960s. However, the focus then was o n households, and 
on male heads as representatives of households. N o t only d id 
gender receive no mention, but inadequate attention was paid 
also to socio-economic inequalities between households, w i t h 
the result that co-operatives were often large-farmer domi­
nated. A crucial difference i n the approaches outl ined here is 
that the institutional forms discussed shift the focus of co-oper­
ative efforts from disparate village households to disadvantaged 
individuals w i t h common interests. Focusing o n the effects o n 
poor women could open an important window of opportunity 
to revive land reform, community co-operation and joint farm­
ing i n a radically new form. 

Infrastructural 

T h e success of women's farming efforts, whether as individuals 
or groups, can depend crucially o n their access to infrastruc­
ture. A s noted earlier, there are significant gender ( in addit ion 
to class) inequalities i n access to credit, labour, other produc­
t i o n inputs ( including hired equipment) and information o n 
new agricultural technologies. Poor women cult ivating very 
small plots have the most difficult time i n this regard. 
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Prevai l ing gender biases i n the delivery of government 
infrastructure thus need to be r e m o v e d To some degree, this 
could be done by employing more women i n agricultural input 
and information delivery systems (women extension agents are 
often recommended for this purpose), but such systems also need 
a reorientation of male functionaries so that they too contact 
and assist women farmers. A l s o , dependence o n the State 
alone may not be enough, or have the same potential for suc­
cess i n reaching women, as non-governmental initiatives. For 
instance, i n credit delivery to poor women, N G O s i n India 
have been more successful than government agencies. T h e role 
of N G O s could similarly be important i n providing technical 
information, production inputs and marketing facilities to 
groups of women farmers. 

Collective action 

For init iat ing and sustaining the complexity of changes 
required to strengthen women's land claims, the committed 
involvement of a range of actors, and especially of a wide spec­
trum of women, w i l l be necessary. It w i l l require various forms 
of collective action by women, both i n relation to State policy 
and its implementation, and i n relation to land access v ia the 
market, the community and the family. Such collective act ion 
should also seek to bring into its fold gender-progressive ele­
ments (men and women) w i t h i n the State, pol i t ical parties 
and c i v i l society groups. 

T h e local bureaucracy would be more likely to register i n d i ­
vidual women's claims i n family land if there were collective 
pressure from gender-progressive groups. Such organisations 
could also provide women w i t h vital information about the 
laws and legal support if necessary. They could also strengthen 
women's bargaining position through economic and social 
support structures that reduce women's dependence o n male 
relatives, especially their brothers. Such organisations could 
also help women demand that the government put i n place a 
well-structured social security system. 

T h e experiences of many N G O s working wi th poor women, 
using a group approach, suggest that some restrictive social 
norms could be challenged successfully as a by-product of form­
ing groups for the more effective delivery of economic pro-
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grammes. G r o u p support for village women can be provided 
both by separately constituted groups that give women spe­
cialised help and by organisations comprised of village women 
themselves. T h e presence of more women i n the village pan-
chayats, as a result of the one-third reservation for women pro­
vided by the 73rd Const i tut ional A m e n d m e n t i n India i n 
1992, can also strengthen rural women's hands. A l t h o u g h simply 
having more women i n such bodies cannot guarantee gender-
progressive programmes, the record leaves room for opt imism: 
women i n these bodies were found to be more sensitive to 
women's concerns and to give priority to their needs i n ways 
that male panchayat members typically d i d not ( G a n d h i and 
Shah, 1991). Women's presence i n positions of authority also 
has a favourable demonstration effect and can change social 
attitudes and perceptions about women's roles. Moreover, village 
women are more likely to take their grievances to women rep­
resentatives than to all-male bodies. 

However, support for women's land claims o n a large scale 
w i l l need much more broad-based collective act ion by women. 
A l t h o u g h economic and social differences between women 
might prove to be obstacles o n certain counts, there are s t i l l 
significant areas of mutual benefit that cut across class/caste 
lines, around w h i c h successful co-operation would be possible, 
w h i c h could serve as starting points. O n e is legal reform. 
W o m e n of both r ich and poor peasant households w i t h a stake 
i n family land stand to gain from gender-equal inheritance 
laws. Equally, challenging restrictive social norms w i l l br ing 
benefits for women of both well-off and poor households. T h e 
experience of the women's movement i n India also indicates 
that women of different socio-economic backgrounds can co­
operate strategically for legal reform, as they d id i n campaigns 
to amend dowry and rape laws, despite differences i n ideolo­
gies, agendas and social composit ion. 

Moreover, many urban middle class w o m e n activists have 
played and continue to play important roles i n promoting poor 
rural women's economic and social concerns, such as support­
ing their campaigns for higher wages and their programmes for 
wasteland management, credit and small-enterprise develop­
ment. In more recent years, there have been also some signifi­
cant cases of middle class activists promoting poor women's 
land claims. 
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A l l said, there now appears to be a favourable climate for 
raising the question of women's independent claims to land 
and l ivel ihood; it is imperative to do so, given the importance 
of land i n women's lives. Some N G O s that earlier concen­
trated on other issues are now beginning to focus o n women's 
property issues, including agricultural land and homestead 
plots i n rural areas and dwell ing houses i n urban areas. A num­
ber of South A s i a n women's groups also have been arguing for 
gender equality i n inheritance laws by emphasising that their 
constitutions promise equal treatment of women and men. 
Moreover, women's groups that have not raised the issue of 
women's land and property claims directly have st i l l , over the 
years, spread an awareness of gender concerns. T h i s has created 
an environment w i t h i n w h i c h women's claims to land can be 
placed more centrally i n the arena of public concerns - some­
th ing that was not easy to do 20 years ago. 

A window of opportunity is also provided by the growing 
attention being given to watershed development and localised 
irrigation schemes by a number of N G O s and some govern­
ment agencies i n several parts of South A s i a . But once land 
becomes more valuable w i t h the availability of irrigation, 
women's land claims are unlikely to be recognised. T h e oppor­
tune time to establish women's claims is during the process of 
developing the watershed or irrigation facility, not afterwards. 

Moreover, there needs to be a shift away from the over­
whelming preoccupation of most rural N G O s , donor agencies 
and governments w i t h micro-credit delivery toward the cre­
at ion of productive assets, especially landed assets, i n women's 
o w n hands, and toward enhancing women's capacities as farm­
ers. In this context, women's rights i n arable land and home­
steads need to become a central part of the development dis­
course. Here development agencies that fund research or grass­
roots action could also play a significant positive role. 

Finally, given that this issue is significant and relevant for 
women i n many countries, there is scope here for sharing expe­
riences and strategies for change; for bui lding horizontal l ink­
ages between groups w i t h similar goals; and for international 
coalitions both between South A s i a n countries and between 
S o u t h A s i a and other parts of the globe. This would be faci l i ­
tated by emerging international support for women's claims i n 
property. C E D A W has focused o n equality i n property as one 
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of its important directives. T h e U N Conference o n H u m a n 
Settlements, at its Istanbul meeting i n 1996, also focused o n 
women and land. Since then the Huairou Commiss ion - i n 
conjunct ion w i t h the U N D P , U N - H A B I T A T , the Women's 
Environment and Development Organization ( W E D O ) and 
the Women's Caucus of the U N Commiss ion o n Sustainable 
Development - has held several discussions wi th women's groups 
worldwide to examine regional progress i n enhancing women's 
access to land and property. T h e H u a i r o u C o m m i s s i o n is also 
requesting support for a global campaign to promote women's 
claims i n land and property and housing rights for the urban 
poor under the auspices of U N - H A B I T A T . 

A l l these national , regional and international efforts w h i c h 
are beginning to emerge suggest that today the climate is 
certainly more favourable than it was two decades ago for 
responding positively to the concerns raised by poor women i n 
West Bengal: " W h y don't we get a title? A r e we not peasants?" 
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Indigenous Peoples1 Rights 
in the Commonwealth, with 
a Focus on Indigenous 
Women 

Helena Whall 

Introduction 

Current estimates put the number of indigenous people world­
wide at more than 300 m i l l i o n people (approximately 7,000 
indigenous societies or cultures) - 5 per cent of the global pop­
ulat ion ( C W I S , 1999). In the absence of reliable censuses, 
however, hard figures are difficult to come by. H a l f of the 
world's indigenous people, approximately 150 m i l l i o n , are l iv ­
ing i n the Commonweal th ( W h a l l , 2003a). It can be estimated 
that half of these, i.e. some 75 m i l l i o n , are indigenous women. 

T h e greatest concentration of indigenous people i n the 
C o m m o n w e a l t h is found i n the fol lowing countries: Bangla­
desh, India, Pakistan and Sr i L a n k a (South A s i a ) ; Botswana, 
Cameroon, Kenya, N a m i b i a , Niger ia , South A f r i c a , Tanzania 
and Uganda (Afr ica) ; Austral ia , F i j i , Malaysia , N e w Zealand 
and Papua N e w Guinea (Pacific and South-East A s i a ) ; and 
Belize, Canada, D o m i n i c a and G u y a n a (Caribbean and 
Americas) . 1 

Commonwealth Policy Studies Unit 

Research conducted by the C o m m o n w e a l t h Policy Studies 
Uni t ' s ( C P S U ) Indigenous Rights i n the C o m m o n w e a l t h 
Project during 2001-2004 reveals the extraordinary similarity 
of experiences of indigenous peoples across the C o m m o n ­
wealth. 2 Wherever they may live - i n an industrialised country 
or a developing one, i n a rural or urban area, from the 
Aborigines and Torres Strait Islanders i n Austra l ia to the Twa 
i n Uganda - indigenous peoples routinely suffer from social, 
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economic and pol i t ical marginalisation, discr imination and 
poverty ( W h a l l , 2003b; W h a l l , 2003c). 

C P S U research o n the situation of indigenous peoples i n 20 
C o m m o n w e a l t h countries reveals a disturbing picture of 
serious socio-economic disparities between majority c o m m u n i ­
ties and indigenous peoples, including h igh levels of poverty; 
poor access to education, health services and employment 
opportunities; l imited pol i t ical participation and representa­
t ion ; racial discrimination; social and cultural assimilation; 
rapid loss of languages; environmental destruction and al ien­
at ion of indigenous lands and resources; and abrogation of 
treaty rights and extinguishment of native title. 

T h e C P S U urged Commonweal th Heads of Government to 
make a commitment to the promotion and protection of the 
rights of indigenous peoples by including a statement of sup­
port i n the 2003 C o m m o n w e a l t h A b u j a Declaration, taking 
note of recent developments at the U n i t e d Nat ions and at 
other international and regional forums. 

Commonwealth Expert Group on Development and 
Democracy 

T h a t indigenous peoples i n the Commonweal th suffer discrim­
inat ion, intolerance and prejudice was clearly recognised i n 
the report of the Commonweal th Expert G r o u p o n 
Development and Democracy, ' M a k i n g Democracy W o r k for 
Pro-Poor Development' , endorsed by C o m m o n w e a l t h Heads 
of Government at their summit i n Abu ja , 2003. T h e Expert 
G r o u p notes: 

Around half of the world's 300 mill ion indigenous peoples live 
in the Commonwealth, and frequently suffer discrimination, 
intolerance and prejudice, and violation of their land rights. 
(Commonwealth Secretariat, 2003: para. 88) 

T h e report also recognises that indigenous peoples i n the 
C o m m o n w e a l t h frequently suffer "comparatively low life 
expectancy" (para. 89), and that there are " l imits o n the rights 
of indigenous peoples to own, develop, control and use their 
lands and territories" (para. 114). Significantly, the report 
acknowledges the importance of group rights (paras 25 and 
64). 
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T h e report goes on to recognise the right of indigenous 
peoples "to establish and control their education systems and 
institutions i n a manner appropriate to their cultural methods 
of teaching and learning" (para. 188). It stresses that parlia­
ments "should take account of the interests" of indigenous 
peoples (para. 64) and recommends that member States adopt 
social and economic policies "directed at challenging discrim­
inat ion against . . . indigenous peoples even i n developed 
Commonweal th countries" (para. 115). 

T h e report made it clear that the realisation of the econ­
omic, social and cultural rights of indigenous peoples must be 
a particular concern to C o m m o n w e a l t h member States if the 
M i l l e n n i u m Development Goals are to be achieved. A s a 2003 
C P S U report revealed, indigenous peoples i n the C o m m o n ­
wealth are among the poorest of the poor, and few countries 
w i l l meet the M D G s if an improvement i n their situation is 
not made an urgent priority (Bourne, 2003). 

Indigenous women in the Commonwealth 

A s for indigenous peoples i n general, there are very little 
statistical data o n the status of indigenous women i n the 
Commonweal th . However, a cursory examinat ion of their situ­
at ion reveals that they suffer from multiple discrimination, "as 
indigenous peoples, as citizens of colonised and neo-colonial 
countries, as women and as members of the poorer classes of 
society" 3 and as members of a minority group. 

Over the past two decades, the international community 
has increasingly recognised the discr iminat ion faced by indige­
nous peoples, the need to promote and protect their distinct 
identities and their unique contr ibution to sustainable devel­
opment (Vienna Declaration and Programme of A c t i o n , U N 
W o r l d Conference on H u m a n Rights, 1993, para. 20; 4 Durban 
Declaration and Plan of A c t i o n , U N W o r l d Conference against 
Racism, Rac ia l Discr iminat ion, Xenophobia and Related 
Intolerance ( U N W C A R ) , Durban, 2001, para. 39; and 
Declaration o n Sustainable Development, U N W o r l d Summit 
o n Sustainable Development ( W S S D ) , 2002, para. 25). 

Moreover, the U N has acknowledged the distinct interests 
and concerns of indigenous women. A t the 23rd special session 
of the U N Genera l Assembly i n June 2000 o n W o m e n 2000: 
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gender equality, development and peace for the twenty-first 
century' (Bei j ing +5), the Pol i t ical Declaration and Outcome 
Document , entitled 'Further actions and initiatives to imple­
ment the Bei j ing Declaration and Platform for A c t i o n ' , identi­
fied indigenous women as one of the nine specific groups of 
women that the U N should target during 2000-2005. 

Paragraph 27 of the Outcome Document, ' H u m a n Rights of 
W o m e n - Obstacles', states: "Some women and girls continue 
to encounter barriers to justice and the enjoyment of their 
h u m a n rights because of such factors as their race, language, 
ethnicity, culture, religion, disability or socio-economic class 
or because they are indigenous people 

Since 2000, however, there has been very little evidence to 
suggest that Commonweal th governments have risen to the 
challenges set by the U N at Bei j ing +5 to improve the lives of 
indigenous women. T h i s is not surprising, given the fact that 
the C o m m o n w e a l t h has not yet formally recognised the rights 
of its indigenous peoples. T h e decision by the C o m m o n w e a l t h 
Secretariat to include indigenous women as one of the key 
issues to be addressed i n its ten-year P lan of A c t i o n o n Gender 
and Development is therefore to be welcomed. 

Conceptual Framework 

Who are indigenous peoples? 

Indigenous peoples are generally referred to i n the plural , 
because there are many different groups that make up the 
entire global tapestry of indigenous peoples. T h e use of the 
plural 'peoples' indicates the diversity of people w i t h i n the 
group as a whole (Hughes, 2003). 

There is no agreed def ini t ion of who is indigenous. 
Indigenous peoples c la im the right to define who they are 
themselves. They argue that self-identification as indigenous is 
one of the basic rights. Nevertheless the term 'indigenous 
peoples' is generally used to describe a non-dominant group i n 
a particular territory, w i t h a more or less acknowledged c la im 
to be 'aboriginal ' - or the original inhabitants. 

W h i l e the A b o r i g i n a l peoples of Austral ia and the M a o r i of 
N e w Zealand were undoubtedly there first, i n some places the 
issue is not always so clear cut. For example, i n A f r i c a , 
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nomadic migrants from the nor th of the continent displaced 
other early peoples from territories further south that the 
incomers later claimed as their ancestral lands. Moreover, 
some would say a l l groups i n A f r i c a are indigenous. T h e 
Botswana Government , for instance, considers a l l Batswana as 
indigenous and does not see any need to make special arrange-
ments for the San Bushmen* . In A s i a , where successive waves 
of people moved here and there, displacing other populations, 
similar problems w i t h the term 'first' also apply. T h e Indian 
Government refuses to recognise the Adivas is or Scheduled 
Tribes as indigenous, c la iming that that the whole population 
of India is indigenous. It may be safer to say, therefore, that 
indigenous peoples are those who arrived i n a territory before 
single nat ion States (as we k n o w them today) were formed. 

Indigenous peoples are also often defined as 'non-state' and 
can be distinguished according to their different ways of life -
how they survive and produce. W h i l e many have now left 
their traditional rural life behind for urban areas and many 
others may work for wages, hundreds of thousands of indige­
nous peoples worldwide continue to be pastoralists, hunters 
and gatherers, and peasant farmers/shifting cultivators, 
whether fu l l - or part-time. In most cases, the so-called subsis­
tence economy remains the bedrock of how indigenous peoples 
make their l iv ing . These ways of life are highly sustainable, 
although this is fast changing as development projects 
encroach upon indigenous peoples' fragile habitats. 

T r i b a l peoples' can mean m u c h the same thing. T h e major 
difference is that they do not or cannot always c la im to be 
descended from the aboriginal inhabitants of a territory. M a n y 
minorities are also indigenous, but not necessarily so. 

Indigenous peoples tend to be socially, economically and 
polit ical ly marginalised, and to suffer from oppression/discrim­
inat ion and poverty. 

Official definitions 

T h e U N does not have an official def in i t ion of indigenous 
peoples. However, there are three main working definitions 
w i t h i n the U N . T h e first was provided by the International 
Labour Organization's C o n v e n t i o n N o . 169 C o n c e r n i n g Indi­
genous and Tribal Peoples i n Independent Countries (1989). 
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T h i s came into force i n 1991, replacing the earlier 1957 
C o n v e n t i o n . T h e I L O distinguishes indigenous from tribal 
peoples i n article 1, saying the C o n v e n t i o n applies to: 

Tribal peoples in independent countries whose social, cultural 
and economic conditions distinguish them from other sections 
of the national community and whose status is regulated wholly 
or partially by their own customs or traditions or by special laws 
or regulations; 

Peoples in independent countries who are regarded as 
indigenous on account of their descent from the populations 
which inhabited the country, or a geographical region to which 
the country belongs, at the time of conquest or colonisation or 
the establishment of present State boundaries and who, irre­
spective of their legal status, retain some or all of their own 
social, economic, cultural or political institutions. 

Self-identification as indigenous or tribal shall be regarded 
as a fundamental criterion for determining the grounds to which 
the provisions of this Convention apply. 

T h e other two widely used definitions were suggested by U N 
rapporteurs D r Jose R Martinez C o b o and M m e Erica-Irene 
Daes. In his 1986 Report for the U N Sub-Commiss ion o n the 
Prevention of Discr iminat ion and Protection of Minor i t ies , 
Mart inez C o b o wrote: 

Indigenous communities, peoples and nations are those which, 
having a historical continuity with pre-invasion and pre-
colonial societies that developed on their territories, consider 
themselves distinct from other sectors of the societies now pre­
vailing in those territories or parts of them. They form at pres­
ent non-dominant sectors of society and are determined to 
preserve, develop and transmit to future generations their 
ancestral territories, and their ethnic identity, as the basis of 
their continued existence as peoples, i n accordance with their 
own cultural patterns, social institutions and legal systems. 

H e cited his tor ica l continuity ' as meaning the continuation, 
for an extended period reaching into the present, of one or 
more of the fol lowing factors: "occupation of ancestral lands, 
or at least part of them; common ancestry w i t h the original 
occupants of these lands; culture i n general, or i n specific man­
ifestations; language; residence i n certain parts of the country, 
or i n certain regions or the world; other relevant factors". 
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Erica-Irene Daes, Chairperson of the U N W o r k i n g G r o u p 
o n Indigenous Populations, while concluding i n 1995 that "the 
concept of 'indigenous' is not capable of a precise def ini t ion 
w h i c h can be applied i n the same manner to a l l regions of the 
wor ld" , has nevertheless suggested this variat ion, designating 
certain peoples as indigenous: 

Because they are descendants of groups which were i n the terri­
tory of the country at the time when other groups of different 
cultures or ethnic origins arrived there; 

because of their isolation from other segments of the country's 
population they have preserved almost intact the customs and 
traditions of their ancestors which are similar to those charac­
terised as indigenous; and 

because they are, even if only formally, placed under a State 
structure which incorporates national, social and cultural charac­
teristics alien to theirs. 

Both Martinez C o b o and Daes emphasise self-identification as 
one of the main variables i n any definition of indigenous peoples. 

In order to give its staff policy guidance to ensure that indige­
nous peoples benefit from development projects and are not 
harmed by projects that affect their territories and communi ­
ties, the W o r l d Bank formulated an Operat ional Direct ive i n 
1991 that provides another def ini t ion of indigenous and tribal 
peoples (Wor ld Bank, 1991 ) . 5 

Indigenous Peoples' Rights 

Since the early 1980s, the situation of indigenous peoples and 
the enjoyment of their human rights has become a key issue i n 
the international arena. T h i s development is reflected i n the 
various initiatives taken by inter-governmental and regional 
associations - such as the U N , the European U n i o n , the A f r i c a n 
U n i o n , the Caribbean C o m m u n i t y ( C A R I C O M ) and the 
Organisation of A m e r i c a n States - to address their concerns. 

United Nations 

In 1982, the U N set up a W o r k i n g G r o u p o n Indigenous 
Populations ( W G I P ) , whose main task was to set standards by 
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drawing up a Draft Declaration o n the Rights of Indigenous 
Peoples. 6 T h e biggest challenge now is to get the Declaration 
adopted by the end of the U N ' s International Decade of the 
World's Indigenous Peoples (1995-2004). 7 If and when the 
Draft Declaration is eventually adopted by the U N General 
Assembly, it w i l l be a non-b inding statement of aspiration. 

A milestone was reached i n 2000 when the U N created a 
Permanent Forum o n Indigenous Issues, the first permanent 
mechanism w i t h i n the U N system to address the problems fac­
ing indigenous peoples. 8 Its first session was held i n M a y 2002. 
M a n y indigenous peoples have h i g h hopes that the Forum w i l l 
make a real difference to improving their lives. 

In 2001, the Commiss ion o n H u m a n Rights appointed a 
Special Rapporteur o n the situation of the human rights and 
fundamental freedoms of indigenous people i n response to the 
growing international concern regarding their marginalisation 
and discrimination against them. 

European Union 

T h e European C o u n c i l passed a resolution o n indigenous peo­
ples w i t h i n the framework of development co-operation of the 
community and the member States i n 1998, and has main-
streamed indigenous peoples' issues i n both its development 
and human rights strategies. 

T h e working document from the European Commiss ion , 
prepared at the time of the C o u n c i l resolution, recognises the 
"economic, social and pol i t ical marginalisation" of indigenous 
peoples, their unique contr ibution to the "sustainable use of 
resources" and the importance of "the participation and inc lu­
sion of indigenous peoples i n decision-making processes". It 
also acknowledged the importance of self-determination to 
indigenous peoples " i n relation to their o w n development, by 
w h i c h they want to regain control over their land, life and 
resources, often from a weak pol i t ica l posit ion". 

T h e European Parliament has been getting increasingly 
involved i n the issue of indigenous peoples, passing a resolu­
t ion i n February 1994 cal l ing for effective protection for 
indigenous peoples and another i n January 1995 cal l ing for 
support for the International Decade. 
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African Union 

A t the 34th Ordinary Session of the A f r i c a n Commiss ion o n 
H u m a n and Peoples' Rights ( A C H P R ) , G ambia , November 
2003, the 'Report of the A f r i c a n Commission's W o r k i n g 
G r o u p o n Indigenous Populations/Communities' was adopted. 
T h e report contains both an analysis of criteria for identifying 
indigenous peoples i n A f r i c a , an analysis of their human rights 
situation seen i n the light of the provisions of the A f r i c a n 
Charter o n H u m a n and Peoples' Rights (1986), and an analy­
sis of A f r i c a n Charter jurisprudence and its potential for pro­
moting and protecting the h u m a n rights of indigenous peoples 
i n A f r i c a . 

Caribbean Community (CARICOM) 

A r t i c l e X I of the C A R I C O M Charter of C i v i l Society (1997) 
provides that "[t]he States recognise the contr ibution of the 
indigenous peoples to the development process and undertake 
to continue to protect their historical rights and respect the 
culture and way of life of these peoples". T h e Charter was 
adopted unanimously by the Heads of State of C A R I C O M and 
has the status of a regional, inter-governmental human rights 
declaration. 

Organization of American States (OAS) 

A p a r t from the U N Draft Declaration, the O A S Proposed 
Declaration o n the Rights of Indigenous Peoples i n the 
Americas is one of the most important exercises currently 
underway to address the h u m a n rights of indigenous peoples. 
In some countries, the O A S instrument may accurately be 
described as a substantial and far-reaching leap forward relative 
to existing rights found i n domestic law. 

Indigenous Peoples and the Commonwealth 

Inter-governmental Commonwealth 

T h e Commonweal th , by contrast w i t h other regional and 
inter-governmental associations, has no official posit ion o n the 
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rights of indigenous peoples. T h e H u m a n Rights U n i t ( H R U ) 
at the C o m m o n w e a l t h Secretariat has stated informally that 
the C o m m o n w e a l t h has no consensus or policy o n indigenous 
rights as such, and that it is left up to each government to 
respond to indigenous people's concerns i n the context of their 
o w n national policies. It is expected, of course, that such po l i ­
cies would be consistent w i t h the Commonwealth's fundamen­
tal pol i t ica l values and international human rights standards. 
W h i l e a number of countries have individually developed spe­
cif ic policies to recognise and protect their indigenous peoples 
(see below), i n the absence of a Commonwealth-wide com­
mitment to indigenous peoples their rights are routinely 
ignored and violated by many C o m m o n w e a l t h member States. 

T o date, there is no official C o m m o n w e a l t h publicat ion 
descriptive of the social, economic, pol i t ical and cultural sta­
tus of indigenous peoples i n member States (there has been no 
attempt o n the part of any divis ion w i t h i n the C o m m o n w e a l t h 
Secretariat to collect and collate data o n indigenous peoples), 
and there is n o administrative mechanism w i t h i n the 
Secretariat to channel specific enquiries, advocacy or support 
relating to indigenous peoples. 

Commonwealth declarations 

T h e key statement o n indigenous issues by Heads of 
Government was made at the Lusaka C o m m o n w e a l t h Heads 
of Government M e e t i n g ( C H O G M ) , 1979. In the Declaration 
of the C o m m o n w e a l t h o n Racism and Racia l Prejudice, they 
stated: 

We recognise that the history of the Commonwealth and its 
diversity require that special attention be paid to the problems 
of indigenous minorities . . . 

We agree that special measures may i n particular circumstances 
be required to advance the development of disadvantaged 
groups in society. We recognise that the effects of colonialism or 
racism in the past may make desirable special provisions for the 
social and economic enhancement of indigenous populations. 

S ince 1979, however, C o m m o n w e a l t h Heads have not looked 
at the issue of indigenous rights at any of their b iennial sum­
mits. T h e Harare C o m m o n w e a l t h Declaration, 1991, w h i c h 
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saw a commitment by member States to protecting and pro­
mot ing human rights, made n o reference to the rights of 
indigenous peoples. 

W h i l e i n the 1993 Cyprus C H O G M Communiqué, 
C o m m o n w e a l t h Heads "expressed their appreciation for the 
proclamation of 1993 as the International Year of the World's 
Indigenous People", there was no fol low-up o n this issue. 
Moreover, C o m m o n w e a l t h Heads gave no declaratory support 
to the International Decade at the 1995 M i l l b r o o k C H O G M . 
T h e A s o Rock Declaration, A b u j a C H O G M , 2003, was also 
silent o n the issue of indigenous peoples. 

The Peoples' Commonwealth 

T h e unofficial C o m m o n w e a l t h or the Peoples' C o m m o n ­
wealth, by contrast, has over the past decade increasingly 
placed the issue of the rights of indigenous peoples o n its 
agenda. This is i n part due to the extensive lobbying of 
C o m m o n w e a l t h c i v i l society organisations ( C S O s ) by the 
C o m m o n w e a l t h Associat ion of Indigenous Peoples ( C A I P ) . 9 

T h e C i v i l Society M e e t i n g Statement issued i n A b u j a , 
Niger ia , o n 3 December, fo l lowing the three-day meeting of 
representatives of C S O s from across the Commonweal th , 
included a paragraph o n 'The rights of Indigenous Peoples and 
the right to self-determination', as follows: 

In this, the penultimate year of the U N Decade for Indigenous 
Peoples, we ask the Commonwealth to acknowledge that many 
Indigenous Peoples in the Commonwealth continue to be sig­
nificantly disadvantaged and that special measures should be 
encouraged to overcome the continuing effects of racism, 
colonialism or globalisation, with their full participation and 
consent. Further, we urge the establishment of mechanisms to 
guarantee the rights to self-determination of people i n the over­
seas territories of member countries. 

Domestic law 

A t the country level the posit ion o n indigenous rights i n the 
C o m m o n w e a l t h is kaleidoscopic. 

Five Commonweal th countries, namely Bangladesh, G h a n a , 
India, M a l a w i and Pakistan, have signed the I L O C o n v e n t i o n 
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N o . 107 o n Indigenous and Tribal Populations (1957). H o w ­
ever, only D o m i n i c a and Fi j i Islands among C o m m o n w e a l t h 
countries have signed the much stronger I L O C o n v e n t i o n 
169. 1 0 

A few countries i n the Commonweal th have specific m i n ­
istries or departments responsible for indigenous affairs. These 
include Austra l ia , Bangladesh, Canada, D o m i n i c a , F i j i Islands, 
Guyana , India, Malaysia and N e w Zealand. W h i l e ministers 
usually f ind it useful to meet to share their experiences and to 
exchange best practices, there is no formal mechanism w h i c h 
enables ministers responsible for indigenous issues to meet. 
T h e C o m m o n w e a l t h should consider establishing such minis­
terial meetings i n order to co-ordinate greater understanding of 
indigenous issues and responsibilities among member States. 
T h e C o m m o n w e a l t h should also consider establishing m i n ­
istries or departments responsible for indigenous affairs i n al l 
member States where there is a significant indigenous popula­
t ion . 

A few C o m m o n w e a l t h member States provide specific con­
stitutional or legislative guarantees to promote and protect 
indigenous peoples, notably Austral ia , A b o r i g i n a l and Torres 
Strait Islanders Commiss ion ( A T S I C ) ; Canada (section 35, 
w h i c h provides for A b o r i g i n a l Treaty Rights); Guyana , 
A m e r i n d i a n A c t , 1951; India, articles 15.4 and 46; Malaysia, 
article 8 and A b o r i g i n a l Peoples A c t , 1974; and N e w Zealand, 
Treaty of Wai tangi , 1840 and Waitangi Tribunal , 1975. 

A small minori ty have provisions for land claims agree­
ments w i t h indigenous peoples, notably Austral ia , N a t i v e Ti t le 
A c t , 1993 and Nat ive Tit le A m e n d m e n t A c t , 1998; 
Bangladesh, L a n d Commission, 1997; Canada, constitutional 
provisions for selective Provincial A b o r i g i n a l Title and Land 
Cla ims ; D o m i n i c a , Car ib Reserve A c t , 1978; Fi j i Islands, 
N a t i v e Land Trust A c t , 1940; India, Panchayat A c t , 1996 
(article 244); South A f r i c a , Restitution of Land Rights A c t , 
1994; and Uganda, Land A c t (article 30); 

In addit ion, only l imited measures have been taken by 
C o m m o n w e a l t h member States to provide for indigenous par­
t ic ipat ion and representation i n national decision-making 
processes, notably Austral ia , A b o r i g i n a l and Torres Strait 
Islanders Commiss ion ( A T S I C ) , where there are currently no 
indigenous peoples i n the House of Representatives and one i n 
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the Senate; Bangladesh, Chi t tagong H i l l Tracts Regional 
C o u n c i l ; Canada, self-government coupled wi th extinguish­
ment of aboriginal title; D o m i n i c a , C a r i b C o u n c i l and parlia­
mentary representation i n the House of Assembly; F i j i Islands, 
C o u n c i l of Chiefs ; India, Tribal Legislative Assembly; 
N a m i b i a , C o u n c i l of Tradit ional Leaders; N e w Zealand, where 
there are currently 19 M a o r i M P s , five of whom are o n the 
Executive, representing 15.8 per cent of Parliament; and South 
A f r i c a , where the Const i tu t ion recognises the status, functions 
and role of traditional chiefs (sections 211 and 212) and, 
notably, the right to self-determination (section 235). 

Best practice 

O n 1 A p r i l 1999, a new and unconvent ional pol i t ical entity 
called N u n a v u t came into being, according the Inuit the right 
of self-government as part of a land rights settlement between 
the Inuit and the Canadian government. 1 1 Canada's newest 
entity is carved out of the Northwest Territory and has its o w n 
government. T h i s expression of indigenous self-government/ 
internal self-determination represents a significant paradigm 
shift. N u n a v u t is a case of good practice from w h i c h many 
C o m m o n w e a l t h States could learn . 1 2 

U n d e r the South A f r i c a n Rest i tution of Land Rights A c t , 
1994, the communal lands of the ‡Khomani San were returned 
to them i n 2002. T h i s act ion was made easier for the 
Government by the opportunity for wholesale change that 
came w i t h the end of white majority rule i n 1994- Nonetheless 
it has acted as a beacon for the indigenous movement i n A f r i c a 
and elsewhere, and makes possible a new future w i t h a better 
socio-economic outlook for at least some of the extremely 
demoralised San peoples of Southern A f r i c a . 

W h i l e some member States are responding positively to 
indigenous claims for greater social, economic and pol i t ica l 
autonomy, other governments are ro l l ing back legislative pro­
visions made for their indigenous communities. For example, 
Australia's N a t i v e Tit le A m e n d m e n t A c t , 1998, has been 
found by the committee monitor ing implementation of the 
C o n v e n t i o n o n the E l i m i n a t i o n of a l l Forms of Rac ia l 
Discr iminat ion to be inconsistent w i t h Australia's inter­
national legal obligations under the C o n v e n t i o n . 1 3 In the 
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Secretary-General's report to the U N Genera l Assembly, 2002, 
'Measures to combat contemporary forms of racism, racial dis­
cr iminat ion, xenophobia and related intolerance', the Special 
Rapporteur o n this issue i n his comments o n Austra l ia states, 
"The land question remains crucial and is the key to the 
Austra l ian problem" . 1 4 

Indigenous Women's Rights 

Convention on the Elimination of All Forms of 
Discrimination against Women 

W h i l e C E D A W (1979) does not specifically ment ion indige­
nous women, it is assumed that indigenous women are never­
theless protected by it. Unfortunately, between 1994 and 2000, 
indigenous women were mentioned i n only 11 of the 97 coun­
try reports that were reviewed by the Commit tee o n the 
E l iminat ion of Discr iminat ion against W o m e n , the body 
charged w i t h monitoring the C o n v e n t i o n , O f these, five were 
C o m m o n w e a l t h countries, namely Austral ia , 1994 and 1997; 
Canada, 1997; Guyana, 1994; India, 2000; and N e w Zealand, 
1994 and 1998 (Kambel , 2004:2). T h e Committee has trad­
it ionally shown litt le interest i n or awareness of the specific 
concerns of indigenous women, although its 2003 annual 
report contained several concluding observations and recom­
mendations o n indigenous women (ibid:4) . 

UN Beijing Declaration, Fourth World Conference on 
Women, 1995 

Since 1995, the U N has increasingly recognised the special 
needs of indigenous women, most notably i n the Bei j ing 
Declaration, Fourth W o r l d Conference o n W o m e n , 1995, 
(para. 32), and i n the Bei j ing Platform for A c t i o n , 'Strategic 
Objectives and A c t i o n s ' (paras 8, 46, 32 and 34). 

Beijing +5 

Five years later, at Bei j ing +5, the U N placed an even greater 
focus o n indigenous women. In the Introduction to the 
Outcome Document, 'Further actions and initiatives to imple-
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ment the Bei j ing Declaration and P l a n of A c t i o n ' , para. 5 
states: " T h e Platform for A c t i o n recognises that women face 
barriers to fu l l equality and advancement because of such fac­
tors as their race, age, language, ethnicity, culture, rel igion or 
disability, because they are indigenous women or of other 
status". 

In the section o n 'Act ions to be taken' of the Outcome 
Document, governments were urged to assist indigenous 
women " i n accessing and participating i n politics and decision­
making" (para. 66(b)); "to address the impact of violence o n 
indigenous w o m e n " (para. 69 (h)); " to protect the knowledge, 
innovations and practices of women i n indigenous and local 
communities" (para. 71 (a)); to "undertake appropriate data 
col lect ion and research o n indigenous w o m e n " (para. 93 (d)); 
"[to], w i t h the ful l voluntary participation of indigenous 
women, develop and implement educational and training pro­
grammes . . . and ensure their access to a l l levels of formal and 
non-formal education, inc luding higher education" (para. 95 
(e)); and "to give a l l women, particularly indigenous women, 
equal access to capacity-building and training programmes to 
enhance their participation i n decis ion-making" (para. 95 (j)). 

In the same section, governments are encouraged to: 
"Undertake appropriate data col lect ion and research o n 
indigenous women, wi th their ful l participation, i n order to 
foster accessible, culturally and linguistically appropriate p o l i ­
cies, programmes and services" (para. 93 (d)). T h i s is crucial 
given the current paucity of statistical data o n indigenous 
women. 

However, indigenous women continue to remain largely 
invisible w i t h i n the U N human rights system. 

UN Working Group on Indigenous Populations 

For example, a review of the annual reports of the U N 
W o r k i n g G r o u p o n Indigenous Populations ( W G I P ) shows 
that from its inception i n 1983 u n t i l 2000, indigenous women 
were only mentioned i n 1991, at its 9 th session. Since then 
"there has been litt le focused discussion w i t h the W G I P on the 
human rights problems experienced by indigenous w o m e n " 
(Kambel , 2004). 
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UN Special Rapporteur on Indigenous Peoples 

Furthermore, while the U N Special Rapporteur is explici t ly 
mandated to pay special attention to discrimination against 
indigenous women and take into account a gender perspective, 
it is disappointing that i n his first thematic report (January 
2003), w h i c h focused o n the impact of large-scale or major 
development projects o n the human rights and fundamental 
freedoms of indigenous peoples, the Rapporteur only referred 
to indigenous women once ( ibid) . 

Commonwealth 

Despite having signed up to C E D A W , many C o m m o n w e a l t h 
States continue to ignore the rights of indigenous women. This 
is not surprising, given that neither the 1995 C o m m o n w e a l t h 
P l a n of A c t i o n o n Gender and Development nor its update 
make any reference to indigenous women. In the absence of a 
Commonweal th-wide policy o n indigenous women, member 
States are left to devise their o w n policies. 

5 Challenges Facing the Commonwealth 

So what are the issues facing indigenous women i n 
C o m m o n w e a l t h member States? A n d what are the challenges 
that lie ahead for the Commonweal th i n addressing these con­
cerns? Before answering these questions, it is important to 
examine how the th inking of indigenous women/feminists dif­
fers from that of Western women/feminists. 

The perspective of indigenous women/feminists 

W h i l e Western women/feminists see male dominat ion as the 
foundation of women's discrimination and oppression, indige­
nous women/feminists see colonial ism as the cornerstone of 
discrimination and oppression, w i t h male dominat ion as just 
one of the values subsequently imposed o n and embedded i n 
indigenous communities: their indigenous status, rather than 
their gender, is seen as the impediment to their enjoyment of 
h u m a n rights (Fox, 2002:1). A c c o r d i n g to many indigenous 
women/feminists, racism, national oppression, classism and 
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colonial ism are the key targets for activism and change. 
Indigenous women/feminists seek the return to cultural trad­

itions that honoured and valued women. Traditionally, indige­
nous women were placed at the centre of communities and 
families, and of pol i t ical and cultural practices, that empha­
sised the participation of al l i n achieving balance and consen­
sus. Equality between indigenous men and women and equality 
between indigenous and non-indigenous communities is at the 
heart of the indigenous women's struggle. 

Th is sentiment was clearly expressed i n the Bei j ing 
Declaration of Indigenous W o m e n , 1995, issued at the Fourth 
W o r l d Conference o n W o m e n . T h e Declarat ion comprehen­
sively sets out the major global and nat ional causes of the 
plight of indigenous women from their perspective and offers a 
critique of the Bei j ing Draft Platform for A c t i o n . 1 5 It concludes 
wi th a section setting out indigenous Women's Proposals and 
Demands' . 

Traditionally, indigenous women and their concerns have 
been largely invisible to national women's machineries and 
women's non-governmental organisations ( M u l e n k e i , 2002). 
Indigenous women have routinely been unrepresented or 
under-represented at local , nat ional and international gender 
pol icy-making forums. W h i l e it is a welcome development that 
the U N and other inter-governmental associations, l ike the 
C o m m o n w e a l t h , are now trying to understand the issues facing 
indigenous women and to develop programmes of action to 
improve their circumstances, it is imperative that these ini t ia­
tives are informed by the th inking of indigenous women them­
selves and that they involve indigenous women at every stage 
of the pol icy-making and implementation process. 

W h i l e indigenous women w i l l benefit from the increasing 
recognit ion of the rights of indigenous peoples i n the interna­
t ional arena, they have specific needs and concerns w h i c h 
require special programmes of action. T h i s paper considers four 
areas of concern i n detail : 

1 P o v e r t y - indigenous women suffer from higher levels of 
poverty, largely due to their unequal opportunities w i t h 
respect to land (they are often discriminated against by state 
practice and laws, as wel l as by customary and traditional 
practice and laws); 
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2 Education - indigenous women have unequal access to 
social services, such as education, w i t h girls experiencing 
particularly h igh drop-out rates; 

3 Health - indigenous women have unequal access to social 
services, such as health care, and are particularly vulnerable 
to domestic and state violence; and 

4 Political participation and representation - indigenous 
women have unequal participation and representation i n 
decision-making processes, and are particularly under-repre­
sented at the formal/official level . 

1 Poverty 

It is very difficult to measure the poverty experienced by 
indigenous peoples, including indigenous women, since the 
basic U S $ 1 a day marker of extreme poverty does not ade­
quately reflect the way of life of indigenous peoples who l ive 
partly outside a cash economy. Moreover, levels of poverty 
among indigenous peoples may not equate w i t h levels of wel l -
being. There are also not enough statistics o n indigenous peo­
ples to give accurate measurements. Nevertheless, it is impor­
tant to try and compare the levels of poverty between indige­
nous peoples and the dominant society i n order to get an 
approximate idea of their current poverty levels. 

A cursory examination of several Commonweal th countries 
reveals stark disparities between the poverty levels of indige­
nous peoples and the dominant society i n both developed and 
developing countries. 

In India, the percentage of Scheduled Tribes l i v i n g below 
the poverty l ine i n 1991 was 51.9 per cent. T h i s compares w i t h 
37.3 per cent of rural Indians l i v i n g below the poverty l ine i n 
the same year. 1 6 

In a study of indigenous peoples i n Southern A f r i c a funded 
by the European Commiss ion , James Suzman (2001) com­
ments: " I n both N a m i b i a and Botswana . . . the vast majority of 
San are poor or extremely poor". T h e poverty of the San is 
related to h i g h degrees of welfare dependency, insecure access 
to land, low status i f not actual discrimination, sédentarisation, 
unemployment, casual labour, begging or dependence o n 
charity ( ibid) . 
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In Guyana , poverty among Amer indians has been recog­
nised as a significant element i n overall poverty. T h e N a t i o n a l 
Development Strategy of 2000 states: " . . . i n 1999, 95 per cent 
of the population i n Regions 8 and 9, who are predominantly 
A m e r i n d i a n , was classified as being i n a state of absolute 
poverty" (Government of Guyana , 2000:278). The Minis t ry of 
A m e r i n d i a n Affairs is trying to redress this situation through 
its newly created A m e r i n d i a n Development Fund and A m e r ­
indian Skil ls i n C o m m u n i t y Development project (Rodrigues, 
2003). 

A c c o r d i n g to the Department of Orang A s l i Affairs, 
Malaysia, 80.8 per cent of Orang A s l i were l iv ing below the 
poverty l ine i n 1997, compared w i t h only 8.5 per cent of the 
national population. By 1999, this figure had risen to 81.4 per 
cent (Nicholas, 2000:30). 

Poverty among indigenous peoples is not restricted to 
developing countries: for example, serious disparities i n socio­
economic indicators between the M a o r i and non-Mäori con­
tinue to exist i n N e w Zealand. A l t h o u g h the median income 
for Mäori adults i n the year ending M a r c h 2001 was 
NZ$14,800, Mäori were st i l l three times more l ikely to be 
unemployed than non-Mäori, and the disparity was greater 
than i n 1991. 1 7 T h e Government is trying to respond to these 
disparities w i t h a Reducing Social Inequalities strategy, w h i c h 
aims to bui ld Mäori capacity. 

It is clear that indigenous poverty i n the C o m m o n w e a l t h is 
widespread and substantial and is l inked to many other factors, 
including racism, lack of empowerment, invisibil ity, education, 
health, levels of employment and access to/control of land. 

In the preamble to C E D A W , governments were: 
"Concerned that i n situations of poverty women have the least 
access to food, health, education, training and opportunities 
for employment and other needs". T h i s is especially true for 
indigenous women, who i n both developing and developed 
countries generally suffer from higher levels of poverty than 
indigenous men and their counterparts i n the dominant soci­
ety. Poverty often reduces an indigenous woman's access to 
heal th care and education and other opportunities. W o m e n 
suffering from i l l health, widows and the elderly are particu­
larly vulnerable to poverty and are often the poorest of the 
poor, since they have far fewer avenues for earning a l i v i n g . 
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M a n y indigenous women, while playing a significant role i n 
the tradit ional economies of their communities, are not part of 
the cash economy. They are therefore dependent o n their hus­
bands, sons or male relatives for money. In times of economic 
hardship, indigenous women are particularly prone to poverty. 

T h e importance of indigenous women's "non-economic 
activities" to the indigenous community as a whole was stressed 
i n the Beijing Declaration of Indigenous W o m e n , 1995: 

The non-economic activities of indigenous women have been 
ignored and rendered invisible [by big industries and agribusi­
ness corporations] although these sustain the existence of 
indigenous peoples. Our dispossession from our territorial land 
and water base, upon which our existence and identity depends, 
must be addressed as a key problem. para. 12 

Poverty can often lead indigenous women into prostitution, 
w i t h the attendant risk of being infected w i t h H I V / A I D S . 

W h i l e there are strong links between poverty among 
indigenous women and education and health (see below), 
there is an increasingly important l ink between poverty among 
indigenous women and landlessness. 

Women and land 

Landlessness is one of the main causes of poverty amongst 
indigenous peoples, particularly indigenous women, making 
land rights crit ical to the alleviation of indigenous poverty. 
Traditionally, many indigenous peoples subsisted o n the land. 
However, w i t h this land increasingly being designated part of 
conservation or protected areas, or being logged or mined, 
many indigenous peoples, including women, are becoming 
reliant o n agricultural labour for their l ivelihoods. 

Development projects are not the only cause of landlessness 
among indigenous peoples. Indigenous peoples have also been 
displaced from their traditional lands by conflict . For example, 
due to the conflict i n Rwanda i n 1994, many Twa now live as 
internal refugees and have been forced to enter the cash econ­
omy. Indigenous women were the most affected by the ethnic 
confl ict i n the country. T h e loss of husbands, sons and uncles 
to the fighting left many Twa women extremely vulnerable to 
poverty. 
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T h e most vulnerable Jumma women i n the Chi t tagong H i l l 
Tracts ( C H T ) , Bangladesh, are the poorest, and the poorest 
Jumma women are the landless refugees, i.e. those w h o were 
displaced when the Kaptai hydro-electric dam was built , those 
who were forced off their lands by the mil i tary and Bengali 
settlers who migrated to the C H T between 1978 and 1983 and 
those hundreds of thousands of Jummas who fled to India for 
security due to the militarisation of the C H T 

Demili tarisat ion of the C H T would automatically increase 
security for Jumma women, and the return of land to the 
Jumma would reduce the overall poverty i n the C H T , not just 
among the landless women. 

A n y measures to end discrimination against indigenous 
women w i t h respect to land rights, such as issuing individual 
titles to women, must be considered i n the light of indigenous 
strategies to gain recognition of their collective land rights as 
a necessary condi t ion for the preservation and development of 
their identity and the social, economic and cultural survival of 
their communit ies . 1 8 Moreover, indigenous peoples, inc luding 
women, want to be involved i n al l stages of development proj­
ects i n their traditional habitats - they want to decide how and 
when to develop and i n the process they do not want to give 
up their indigenous identity. 1 9 

Wage labour 

Indigenous peoples encounter two kinds of problems upon 
becoming wage labourers. Firstly, they are discriminated 
against i n terms of wages. Indigenous peoples, inc luding 
women, generally earn far less than their counterparts i n the 
dominant society. For example, Twa women i n U g a n d a are 
paid less than 50 cents a day, 50 per cent less than non-Twa 
women (Jackson, 2003). Similarly, research done among the 
O g o n i i n Niger ia demonstrates that "the incidence of poverty 
i n O g o n i is higher among female adults than among male 
adults . . . women's incomes, o n average are about 50 per cent 
of men's incomes" (Naanen, 2003). 

W h i l e article 11 of C E D A W states that parties "shal l take 
al l appropriate measures to eliminate discr iminat ion against 
women i n the field of employment i n order to ensure, on a 
basis of equality of men and women, the same rights, i n 
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particular: (d) T h e right to equal remuneration", it is equally 
important that States take measures to eliminate discr imina­
t ion against indigenous peoples i n the field of employment i n 
order to ensure equality of al l peoples. 

Secondly, where the cash economy and wage employment 
predominate among indigenous peoples, as i n Austral ia , unem­
ployment makes for poverty. In 2000, the unemployment rate 
for Aboriginals was 17.6 per cent, more than twice the 7.3 per 
cent rate for non-indigenous Australians (Jones, 2003). A 
similar scenario exists i n N e w Zealand, where i n 1995 the 
Mäori unemployment rate was 15 per cent, significantly higher 
that that of the majority population (Ministry for Mäori 
Development, 1998). 

Credit and savings 

W i t h o u t land or collateral it is extremely difficult for indige­
nous peoples to get any k i n d of credit. Few indigenous people, 
particularly women, have access to micro credit schemes to 
assist them i n times of difficulty. 

A r t i c l e 13 (b) of C E D A W , w h i c h urges States to give 
women equal rights to "bank loans, mortgages and other forms 
of f inancial credit", and article 14, w h i c h addresses the "par­
ticular problems faced by rural women", and w h i c h urges 
States to ensure they have equal access to "agricultural credit 
and loans", have little meaning for indigenous women who are 
facing a f inancial crisis. 

Trafficking 

W i t h the loss of land, and hence their ability to sustain them­
selves, some indigenous women are being sold as labourers to 
other continents. In Sri Lanka , young Wanniya la -Aet to 
(Veddha) women who have been removed from their tradi­
t ional forests and who are now l iv ing i n government rehabil i ­
tat ion villages are sold as contract domestic workers to employ­
ers i n the M i d d l e East for as l itt le as S L Rupees 7,000 per 
woman. It goes without saying that once abroad, many of these 
women face sexual abuse from their employers or end up i n 
brothels (Stegeborn, 2002:11-12). 
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Traditional knowledge 

T h e loss of land is also often accompanied by a loss of tradi­
t ional knowledge. T h i s loss has impacted most o n women, 
since indigenous women are the custodians of much of the tra­
di t ional ecological knowledge (Sen, 2002). 

In the section o n 'Ac t ions to be taken' of the Outcome 
Document, paragraph 71(a) urges States to: "Consider adopt­
ing, where appropriate, nat ional legislation consistent w i t h the 
C o n v e n t i o n on Biological Diversity to protect the knowledge, 
innovations and practices of women i n indigenous and local 
communities relating to traditional medicines, biodiversity 
and indigenous technologies". 

It is crit ical that the traditional ecological knowledge of 
indigenous women is preserved and util ised i n the manage­
ment of natural resources and the preservation of biodiversity. 

Customary law 

A r t i c l e 14 of C E D A W , w h i c h addresses the "particular prob­
lems faced by rural women" , urges States to ensure rural 
women have "equal treatment i n land and agrarian reform as 
wel l as i n land resettlement schemes". 

W h i l e not al l customary practices are favourable to indige­
nous women - i n many developing countries i n the 
Commonweal th , indigenous women are discriminated against 
by customary land tenure systems (e.g. the Maasai i n Kenya) -
o n the whole, non-tradit ional land tenure systems are disad­
vantageous to indigenous peoples, i n particular women, thus 
further threatening their land security. 

In some traditional societies, such as the Twa of Uganda, 
women have access to resources i n their o w n right and not as 
a consequence of their relationships w i t h men. However, Twa 
women are increasingly losing opportunities for access to land, 
either because they have lost land due to the conflict i n 
Rwanda or because the norms of the majority community 
(statutory land tenure practices) have influenced customary 
practice. 
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It is now generally recognised that no decisions directly relat­
ing to indigenous peoples' land rights and interests should be 
taken without their " informed consent" . 2 0 I n 2000, the 
Commit tee o n the E l i m i n a t i o n of Racia l Discr iminat ion 
recognised indigenous peoples' right to "effective participation 
. . . i n decisions affecting their land rights, as required under 
article 5(c) of the C o n v e n t i o n and General Recommendat ion 
X X I I I of the Committee , w h i c h stresses the importance of 
ensuring the ' informed consent* of indigenous peoples". 2 1 In 
2001, the U N Committee o n Economic, Social and C u l t u r a l 
Rights recommended that C o l o m b i a "ensure the participation 
of indigenous peoples i n decisions affecting their lives. T h e 
Commit tee particularly urges the State party to consult and 
seek the consent of the indigenous peoples concerned . . . " 2 2 

2 Education 

A r t i c l e 10 of C E D A W states that parties "shall take a l l appro­
priate measures to eliminate discrimination against women i n 
order to ensure to them equal rights wi th men i n the field of 
education . . . " 

T h e Outcome Document, Bei j ing +5, went further and 
stated i n 'Act ions to be taken', that governments should: 
" W i t h the ful l voluntary participation of indigenous women, 
develop and implement educational and training programmes that 
respect their history, culture, spirituality, languages and aspira­
tions and ensure their access to al l levels of formal and n o n -
formal education, including higher education" (para. 95 (e)). 

There are two issues of concern to indigenous peoples w i t h 
regard to education: firstly, are their chi ldren getting an edu­
cation? A n d secondly, if so, is it an education that is culturally 
sympathetic and empowering, as wel l as assisting their survival 
i n majority society? O f particular concern is the question: are 
indigenous girls getting an education and, if so, is it appropriate? 

A cursory examination of the levels of education among 
indigenous women i n a selection of Commonweal th member 
States shows that indigenous women are not only routinely less 
educated than indigenous men, they are also less educated 
than their female counterparts i n the dominant society. 
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In India, the enrolment rate for Scheduled Tribal chi ldren 
i n 1997-98 was only 66 per cent nationally, and only 53 per 
cent among girls (Sujatha, 2003). M o r e seriously, there is a 
h i g h rate of absenteeism (see next section). Despite a strong 
and quite successful national drive for girls' education i n India 
since then, literacy rates among A d i v a s i girls over the age of 
seven remain extremely low. T h e y averaged 18.2 per cent i n 
1991 and were as low as 4-4 per cent i n Rajasthan i n that year. 
In 2001 it was sti l l reckoned that over three quarters of 
Scheduled Tribeswomen were illiterate (Minis try of Tribal 
Affairs, India, 2001). 

In the Federally Adminis tered Tr ibal Areas ( F A T A ) of 
Pakistan, tribal Pushtun women suffer from the highest levels 
of poverty, illiteracy and poor health not only i n Pakistan but 
i n the whole of South A s i a , w i t h literacy rates as low as 1 per 
cent (B ib i , 2002:1). T h i s is one of the lowest literacy rates i n 
the world. T h e overall literacy rate for tribais i n F A T A is 6.38 
per cent ( ibid: 19). T h e weight of religious and cultural trad­
i t ion against women's education is so great i n F A T A that it w i l l 
be some time before equity of educational achievement between 
the sexes is attained. 

Drop-out rates 

A r t i c l e 10(f) of C E D A W urges States to ensure "the reduction 
of female student drop-out rates and the organisation of pro­
grammes for girls and women who have left school prema­
turely". 

Traditionally, indigenous chi ldren, especially girls, have a 
high drop-out rate from school. In India, for example, the 
drop-out rate for Scheduled Tribal chi ldren i n 1997-98 ranged 
from 47.7 per cent i n Nagaland to 76.8 per cent i n Orissa, w i t h 
nine states seeing rates of over 60 per cent and figures normally 
worse for girls than boys (Sujatha, 2003:40-41) . There are 
multiple reasons for absenteeism among indigenous chi ldren 
o n the whole (see below), but the m a i n reason why girls so fre­
quently drop out is because they are required to help their par­
ents at home. In many C o m m o n w e a l t h A f r i c a n countries, 
indigenous parents continue to prefer to spend their l imited 
resources o n ensuring that boys get an education at the 
expense of girls, o n the grounds that the girls w i l l marry, have 
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a family and be supported by their husband. 
Generally, the proportion of indigenous girls at secondary 

school fails dramatically. In many Commonweal th A f r i c a n 
countries, there are very few indigenous girls i n tertiary educa­
t ion . 

Wider effects of education 

A s for a l l women, education is not just about learning, it is 
about creating opportunities and it is a major tool of empower­
ment for indigenous women. Moreover, indigenous women 
play a crucial role i n the education of young chi ldren, i n c l u d ­
ing the transfer of traditional knowledge. Indigenous women 
are also responsible for educating their chi ldren i n heal th 
issues, both traditional and modern. 

A s Richard Bourne, i n his C P S U report i n v i s i b l e Lives' , 
writes: 

It is impossible to overstate the significance of girls* education 
not only for their own rights, health and opportunities, but for 
their children and communities. Improved girls1 education is 
associated with smaller family size, enhanced well being and 
reduced poverty, although it can be culturally disruptive. 

2003:33 

Culturally sensitive education 

G o i n g beyond school attendance is a debate about the type of 
education that is available to indigenous peoples and the 
degree of participation and empowerment it offers. M o s t 
indigenous parents are looking for a type of education that 
respects their o w n language, culture and traditions whi le assist­
ing youngsters and the community to negotiate successfully 
w i t h the majority society. 

In most C o m m o n w e a l t h member States, the public educa­
t ion that is being provided for indigenous peoples is unsuitable. 
In Guyana , the N a t i o n a l Development Strategy, 2000, con­
cludes: 

Despite the best intentions, the result has been that education 
has a non~traditional focus that may not be applicable to com­
munity development. p. 281 
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It is increasingly being acknowledged that indigenous peo­
ples require an education that is culturally sensitive to their 
specific needs and worldview, and that the current content of 
most national curricula poses multiple disadvantages for 
indigenous chi ldren. 

For example, research undertaken i n Botswana reveals that 
the failure of the education system to take into account the 
linguistic, cultural, social and economic barriers to learning for 
Basarwa (San) chi ldren is underpinning low enrolment rates 
and high drop-out rates- T h e chi ldren are being he ld back 
because they do not speak Setswana, the national language 
and language of the schools. Moreover, what they are being 
taught bears l itt le relation to their o w n worldview (Pridmore, 
1995). 

Research done amongst First Nat ions i n Canada has 
revealed that the national education system has had the effect 
of diminishing children's respect for their o w n cultures and 
identity and setting up psychological confusion and educa­
t ional failure. A study i n two Innu communities i n Labrador 
shows that most Innu have had almost entirely negative expe­
riences wi th schools and teachers (Samson, 2001). M a n y Innu 
chi ldren, of both sexes, have been physically and sexually 
abused by priests and teachers, and made to feel ashamed of 
their identity and language. 

T h e very nature of most non-tradit ional education systems 
- conducted i n school rooms, by designated teachers, at regu­
lar hours each day - is anathema to most indigenous traditions, 
where traditionally education was largely an informal process, 
undertaken by the parents and grandparents, that provided the 
young wi th specific skills, attitudes, knowledge and values 
required to funct ion i n everyday life. Inevitably, where formal 
education is strange and where indigenous chi ldren may f ind 
themselves and their traditions disparaged, there w i l l be a huge 
drop-out rate. 

3 Health 

A r t i c l e 12 (2) of C E D A W states: "States parties shall take a l l 
appropriate measures to el iminate discr iminat ion against 
women i n the field of heal th care i n order to ensure, o n a basis 
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of equality of men and women, access to health care services, 
including those related to family planning" . 

In this context, the C E D A W Committee has advised States 
that "special attention should be given to the health needs and 
rights of women belonging to vulnerable and disadvantaged 
groups, [including] . . . indigenous w o m e n " . 2 3 

However, despite the suggestions of the Commit tee and the 
W H O declaration o n the health and survival of indigenous 
peoples i n 1999, the health of indigenous peoples remains far 
lower than the majority population i n both developed and 
developing countries. It was noted i n a statement to the U N 
Commiss ion o n H u m a n Rights i n A p r i l 2001 by Jacqueline 
Sims, W H O Focal Point on the H e a l t h of Indigenous Peoples, 
that: 

. . . Indigenous everywhere have generally higher morbidity and 
mortality patterns than other population groups; lower life 
expectancy; and higher infant and child mortality rates. Basic 
services such as water, sanitation, transport and energy - all 
strongly linked to health status - tend to be less frequently 
available to indigenous communities. 

In the same statement, W H O noted the "dearth of reliable 
data and information o n indigenous peoples' health" , imped­
ing a national and global understanding of the range and 
extent of health issues affecting them. This information gap is 
obstructing regional and national efforts to improve the health 
of indigenous peoples', as called for i n W H O Resolution 53.10, 
M a y 2000. 

T h e statement goes o n to say that the " c o m m o n denom­
inators l ink ing the types of i l l -heal th experienced by indige­
nous peoples everywhere are poverty and marginalisation, 
exacerbated by a lack of access to culturally competent health 
services". 

A c c o r d i n g to indigenous peoples, however, the causes of 
poor health are more complex and interrelated. In M a y 2002, 
the Permanent Forum was told that the acute health needs of 
indigenous peoples cut across socio-economic boundaries and 
that the underlying causes of poor health were multiple, 
inc luding colonisation, homelessness, poor housing, poverty, 
lack of reproductive health rights, domestic violence and 
addict ion. T h e Forum was told that health care must be envis-
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aged from an indigenous perspective, encompassing mental , 
physical and spiritual health, and that there was a direct rel­
ationship between land use and indigenous health. Moreover, 
it was emphasised that indigenous women and chi ldren had 
special needs, including expanding immunisat ion and combat­
ing domestic abuse and addic t ion . 2 4 

A similar conclusion was reached by the Standing 
Commit tee o n H e a l t h and C o m m u n i t y Care i n the legislative 
assembly of the Austra l ian C a p i t a l Territory, w h i c h carried out 
an inquiry into indigenous heal th i n Canberra i n 2000-2001. 
It concluded that, whi le heal th was the focus of its investiga­
tions, the committee "could not help but see the extent of 
Indigenous people's disadvantage; disadvantage w h i c h runs 
through a l l facets of their l ives". T h e C o m m i t t e e stated: 

Health is tied in to homelessness, poor housing, high rates of 
incarceration, high rates of alcohol and drug abuse, domestic 
violence and dependency.2 5 

Similar conclusions were expressed i n 'The H e a l t h of 
Indigenous Peoples: T h e K u c h i n g Statement for A c t i o n ' , 
adopted at the 6th W o r l d Rura l H e a l t h Congress, Spain, 
2003. 2 6 

W h i l e it is impossible to disaggregate the causes of i l l health 
for indigenous peoples, it is nevertheless important to try and 
locate the causes of indigenous women's i l l heal th and their 
special needs i n order to inform regional and nat ional efforts to 
improve their health. In general, indigenous women suffer 
from worse health than indigenous men and their female 
counterparts i n the dominant society. There are h i g h levels of 
maternal mortality, h igh rates of H I V / A I D S , domestic and 
state violence, poor access to heal th care and heal th risks asso­
ciated w i t h some traditional cultural practices. 

Maternal mortality 

Maternal mortality rates among indigenous women i n the 
C o m m o n w e a l t h are far higher than those among the dominant 
female population, i n both developing and developed coun­
tries. 

In Malaysia, 25 out of the 42 Malaysian mothers who died 
during delivery i n 1994 were Orang A s l i . T h i s meant that an 
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Orang A s l i mother was 119 times more l ikely to die i n c h i l d ­
b i r th than another Malaysian (Nicholas , 2000). 

T h e maternal mortality rate for indigenous women i n 
Austra l ia i n 1994-1996 was 35 per 100,000 live births, more 
than three times higher than the rate of 10 per 100,000 for 
non-indigenous women. W h i l e this rate reflects the higher 
rate of confinements among indigenous women, according to 
the modelled estimates of the W o r l d Development Indicators 
the overall maternal mortality ratio i n Austral ia i n 1995 was 6 
per 100,000 live births, nearly six times lower than the indige­
nous maternal mortality rate (Jones, 2003:85-86). 

HIV/AIDS 

In remote areas many indigenous women have little or no edu­
cat ion about birth control or sex education, including infor­
mat ion about H I V / A I D S . Rape also increases the risk of 
H I V / A I D S among indigenous women. Perpetrators of the 
armed conflict i n Rwanda are reported to have sexually abused 
Twa women i n Uganda, contributing to an increase i n 
H I V / A I D S infection i n the community. 

A r t i c l e 6 of C E D A W states: "States Parties shall take all 
appropriate measures, including legislation, to suppress al l 
forms of traffic i n women and exploitat ion of prostitution of 
women" . Despite the C o n v e n t i o n , prostitution amongst 
indigenous women is actually growing, increasing the risk of 
H I V / A I D S infection. Indigenous women are often reduced to 
prostitution due to poverty. 

There is evidence that H I V / A I D S also spreads where devel­
opment projects, bringing i n male workers from elsewhere w i t h 
cash resources, fuel prostitution among young indigenous 
women. T h i s has happened o n a significant scale i n West and 
Southern A f r i c a ; there has been prostitution among Twa 
women wi th male workers working o n the C h a d - C a m e r o o n o i l 
pipeline i n Cameroon, and among the O g o n i w i t h o i l workers 
i n the Niger Delta, Niger ia . In Niger ia , H I V / A I D S infection 
rates are reportedly higher i n the oi l -producing areas than i n 
the rest of the country. 2 7 
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Domestic and state violence 

Paragraph 69 (h) of the Outcome Document , Tactions to be 
taken' urged governments to: "Take concrete steps, as a prior­
ity and w i t h their ful l and voluntary participation, to address 
the impact of violence o n indigenous women . . . " 

Indigenous women across the C o m m o n w e a l t h experience 
two forms of sexual violence: domestic and state violence. L i k e 
their female counterparts i n the dominant society, they expe­
rience sexual violence from members of their o w n community. 
The Toledo M a y a women i n Belize, for example, are reported 
to suffer h igh rates of domestic violence. There is l i tt le a M a y a 
woman can do to rectify her situation. A s one commentator 
writes: " M a y a women who attempt to leave their abusers may 
f ind themselves completely isolated if they try to support a 
family as a single parent, and are culturally discriminated 
against by other families" (Teul, 2003). 

T h e high rates of alcoholism among the indigenous male 
population i n many C o m m o n w e a l t h countries (often 
explained as a response to the cultural collapse of their trad­
it ional communities) is partly responsible for the increase i n 
incidents of domestic violence w i t h i n indigenous communi ­
ties. 

A r t i c l e 5 of C E D A W reads: "States Parties shall take al l 
appropriate measures: (a) To modify the social and cultural 
patterns of conduct of men and women, w i t h a view to achiev­
ing the e l iminat ion of prejudices and customary and al l other 
practices w h i c h are based o n the idea of the inferiority or the 
superiority of either of the sexes or o n stereotyped roles for 
men and women" . 

Despite the C o n v e n t i o n , indigenous women continue to 
suffer from traditional tribal practices that clearly denigrate 
them. Tribal Pushtun women i n F A T A , Pakistan, are perhaps 
the most vulnerable of a l l indigenous women i n the 
Commonweal th to domestic violence as a result of traditional 
practices. Indeed, as one commentator writes: "Domestic v i o l ­
ence is regarded as the main entertainment of village life, and 
women routinely display bruises and scars they have received 
at the hands of their husbands" (B ib i , 2002:22). 

T h o u g h most tribal peoples i n F A T A are M u s l i m , the 
understanding and application of Islam is often overlaid by 
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tribal norms and culture. For example, the h o n o u r ' ki l l ings, for 
w h i c h F A T A is infamous, have nothing to do wi th Islam. In 
tribal areas, a woman w i l l be k i l led to save the family honour 
if she is suspected of contact w i t h a man outside of her family, 
or upon refusal to marry a man chosen by her family. 

Indigenous women also face sexual violence from members 
of non-indigenous communities. Th is is often the case during 
times of ethnic conflict . For example, as previously mentioned, 
during the ethnic conflict i n Rwanda, Twa women i n Uganda 
suffered sexual violence from the perpetrators of the confl ict . 

Indigenous women are also the victims of sexual violence 
by the State. T h i s is the often the case i n countries or regions 
that are highly militarised. T h e Jumma women i n the C H T , 
Bangladesh, w h i c h has been militarised since 1975 ( i n 1991, 
the ratio of security personnel to Jumma peoples was 1:10), are 
particularly vulnerable to sexual violence by the security forces 
(Chakma, 2002). Jumma women who have been raped by 
security personnel experience social stigma and are often 
ostracised by their community as a result, leaving many young 
women unmarried. Th is a l l too often leads to poverty. 

It should be noted that both Jumma men and women face 
cont inuing human rights violations by the security forces and 
Bengali settlers i n the C H T . 2 8 

Poor access to health care 

Remoteness is a serious factor inhibi t ing indigenous women's 
access to health care. For example, A m e r i n d i a n women l iv ing 
i n rural areas i n the interior of Guyana live far away from any 
health facilities and transport is poor. Breast cancer is currently 
o n the increase amongst them due to a lack of adequate cancer 
screening, caused i n part by the remoteness of many 
A m e r i n d i a n villages (Rodrigues, 2003:5). 

Traditional cultural practices 

There is a cultural conflict between scientific medicine and 
indigenous traditions, where illness is seen as a matter of the 
spirit, requiring holistic treatment. Indeed, indigenous peoples 
are st i l l more likely to seek health assistance from traditional 
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healers than from those trained i n scientific medicine. In 
Tanzania, for example, there were between 30,000 and 40,000 
tradit ional medical practitioners i n 1982, compared w i t h only 
600 trained doctors (Indigenous Information Network, 2001). 
In India, where people from Scheduled Tribes make use of 
shamans and healers, "medical personnel are contacted as a 
last resort" (Ministry of Tr ibal Affairs , India, 2001:95). 

W h i l e most traditional practices are harmless, some are 
dangerous. T h i s is the case w i t h the practice of female genital 
muti la t ion among the Pokot and other indigenous communi ­
ties i n Kenya . 

4 Political Participation and Representation 

A r t i c l e 7 of C E D A W reads: "States Parties shall take a l l appro­
priate measures to eliminate discr iminat ion against women i n 
the pol i t i ca l and public life of the country . . . " T h e Bei j ing +5 
Outcome Document, ' A c t i o n s to be taken', urges governments 
to: "Address the barriers faced by women, particularly indige­
nous and other marginalised women, i n accessing and partici­
pating i n politics and decision-making . . . " (para. 66(b)) and 
to: " A p p l y and support positive measures to give al l women, 
particularly indigenous women, equal access to capacity-build­
ing and training programmes to enhance their participation i n 
decision-making i n a l l fields and at a l l levels" (para. 95(j). 

Traditionally, C o m m o n w e a l t h governments have not seen 
their accountability to indigenous peoples as of m u c h impor­
tance. Few M P s i n C o m m o n w e a l t h countries - w i t h the 
exception of some Mäori M P s i n N e w Zealand, some A d i v a s i 
M P s i n India and the rather special case of F i j i Islands (where 
the native Fijians are i n the majority) - are statutorily or i n 
reality accountable to indigenous electorates. Indigenous elec­
tors are generally outvoted by larger groups of constituents, 
while indigenous M P s also are comfortably outvoted i n assem­
blies and parliaments (except where State governments have 
been defined to help indigenous groups, as i n N u n a v u t i n 
Canada) . 

Po l i t i ca l representation is one way of measuring the public 
profile of disadvantaged groups. W h i l e there are an increasing 
number of indigenous elected representatives o n local govern-
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ment bodies, relatively few indigenous peoples have been 
elected to regional or national government bodies. In 
Austral ia , for example, there are no indigenous politicians i n 
Australia's House of Representatives, although there is one 
indigenous man i n the Senate. There is currently one indige­
nous woman Commissioner serving o n the A T S I C Board. 

Generally, as w i t h indigenous peoples o n the whole, indige­
nous women have unequal opportunities to pol i t ical participa­
t ion and representation. W h i l e they traditionally play a cr i t i ­
cal role i n decision-making processes at the informal/commu­
nity level, they rarely participate i n politics at the formal/ 
nat ional level . Indigenous feminists argue that this is the result 
of a patriarchal system imposed on indigenous communities 
w h i c h is inherently discriminatory towards women and w h i c h 
prevents women from taking up pol i t ical leadership roles 
despite their traditional role i n informal politics. Traditional 
governance is characterised by an emphasis o n participation of 
a l l community members ( including women) i n achieving con­
sensus and consulting members for their knowledge and lead­
ership on specific issues (Fox, 2002:6). 

E v e n i n Canada, where indigenous women enjoy far greater 
participation i n the pol i t ica l processes than i n other C o m m o n ­
wealth countries, they st i l l f ind it difficult to participate i n for­
mal or national decision-making processes (ibid). 

Funding agencies have traditionally ignored indigenous 
governance practices. T h e y have failed to appreciate the scope 
and extent of consultation required i n indigenous communi­
ties ( ibid: 7). Emphasising the importance of formal talks over 
community participation specifically excludes the participa­
t i o n of indigenous women, w h i c h is h ighly concentrated out­
side formal talks. 

In addition, indigenous women have difficulty accessing 
decision-making processes, not only because they are indige­
nous and because of their gender, but because they belong to a 
numerical minority. T h e i r numerical status and the prejudice 
of the majority non-indigenous community often prevails 
against indigenous peoples getting elected to public bodies. 

Moreover, given the poor statistical data o n indigenous 
peoples i n many C o m m o n w e a l t h countries, some indigenous 
peoples of both sexes are not included o n the electoral ro l l and 
therefore cannot exercise their right to vote. 
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Traditionally, tribal Pushtun women i n F A T A , Pakistan, 
have not been allowed to vote or have been discouraged from 
doing so. Tr ibal self-government has therefore been disadvan­
tageous to Pushtun women. There has never been a tribal 
woman from F A T A represented i n the N a t i o n a l Assembly or 
Senate i n Pakistan. 

Conclusion 

This paper demonstrates that the C o m m o n w e a l t h needs to 
come into l ine wi th current international th ink ing o n the 
rights of indigenous peoples. It also reveals that the 
C o m m o n w e a l t h is lagging far behind current efforts by the U N 
to address the specific issues facing indigenous women. A s 
such, it encourages Heads of Government to make a commit­
ment to the promotion and protection of the rights of indige­
nous peoples by including a statement of support i n the 2005 
C o m m o n w e a l t h Declaration. 

L a n d security and management over traditional resources 
must be at the heart of any nat ional programmes designed to 
alleviate poverty amongst indigenous women. However, any 
measures to end discrimination against indigenous women 
w i t h respect to land rights, such as issuing them w i t h i n d i v i d ­
ual titles, must be considered i n the light of indigenous strate­
gies to gain recognition of their collective land rights (see 
above). In other words, a l l nat ional programmes directed at 
redressing the poverty facing indigenous women must recog­
nise the importance of collective land for indigenous women. 

If indigenous rights to education are to be realised, nat ional 
governments must show more respect to the peoples whose 
chi ldren are to be educated. T h e educational process must be 
more of a partnership w i t h communities and parents, and 
indigenous teachers must do more of the teaching. 2 9 

Indigenous peoples are also cal l ing for an increased role i n the 
provision and development of heal th care. C o m m u n i t y con­
trolled heal th organisations offer the best chance of improving 
the health of indigenous men, women and chi ldren. T h e y 
would offer culturally appropriate services that indigenous peo­
ples would want to use. Moreover, indigenous peoples want 
their health care to be holist ic i n outlook, taking into account 
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the intricate links between health and other issues they face. 
A s w i t h education, the first task i n tackling health problems 
among indigenous peoples is to raise their visibil ity. T h i s can 
only be done through the dedicated col lect ion and col lat ion of 
statistical data . 3 0 

A t the heart of the indigenous rights movement is the 
demand for recognition of the right of indigenous peoples to 
self-determination, including the right to freely determine 
their pol i t ical status. For the majority of indigenous peoples i n 
the Commonweal th , self-determination is not about sepa­
ratism, but about autonomy or self-government. 3 1 Indigenous 
self-determination is a pre-requisite for the exercise of their 
spiritual, social, cultural, economic and poli t ical rights, as wel l 
as their practical surv iva l . 3 2 
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Notes 

1 The largest concentration of indigenous peoples in the Common­
wealth is in India, where there are approximately 85 million 
Adivasis or Scheduled Tribes. 

2 This project is funded by the European Commission and the U K 
Department for International Development. For more information, 
see the C P S U website: wwv.cpsu.arg.uk 

3 Beijing Declaration of Indigenous Women, Fourth World Con­
ference on Women. 

4 1993 was declared the International Year of the World's Indigenous 

People. 
5 The World Bank is cunently in the process of revising this policy. 
6 For the full text of the Draft Declaration see: 

http i/lwww.urihchr. ch/indigenous/groupS'02. htm 
7 There are many arguments over the wording of the Draft 

Declaration (to date only two of the 45 articles have been 
accepted). The Commonwealth States of Australia, Canada and 
the U K are at the forefront in opposing, along with the United 
States, the inclusion of the term tself-determination, in the Draft 
Declaration. For more information on the Commonwealth and the 
Draft Declaration see Whall, forthcoming 2005. 

8 Two of the current members of the 16-member forum are from a 
Commonwealth country. 

9 For more information on the Commonwealth Association of 
Indigenous Peoples see the C P S U website at: 
http : I I www. cpsu. org. uk/projects/CAIP. H T M 

10 Sri Lanka is presently considering accession to ILO 169. 
11 For more information on Nunavut, see Dahl, Hicks and Jull, 2000. 
12 In 2002, when the U N Committee monitoring the Convention on 

the Elimination of Racial Discrimination considered Canada's 
periodic report regarding domestic implementation, aboriginal 
issues were placed high on the agenda and members expressed 
much concern about what was referred to as "Canada's most glar­
ing human rights problem". Amongst the concerns raised, special 
attention was paid to Ottawa's continuing effort to extinguish 
Aboriginal Title, which violates both Canadian Supreme Court of 
Canada decisions and international human rights law. 

13 See 'Concluding Observations by the Committee on the 
Elimination of Racial Discrimination: Australia', 19/04/2000, 
CERD/C/304/Add.l01, 19 April 2000. 

14 See Note by the Secretary General, 11 July 2002, A/57/204. 
15 The Beijing Declaration of Indigenous Women was signed by 118 

indigenous groups from 27 countries worldwide. See also the 
Declaration of the International Indigenous Women's Forum, 
adopted in New York at Beijing +5 in 2000. 
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16 National Planning Commission, India. 
17 Ministry of Maori Development website, Statistics New Zealand. 
18 In 1997, the Committee recommended to the Government of 

Australia that it "ensure women's equal access to individual own­
ership of native land". This recommendation was seen by many 
indigenous peoples as undermining rather than strengthening the 
human rights of indigenous women. See Kambel, 2004:3. 

19 See Part VI, Land and Resources, of the Draft Declaration on the 
Rights of Indigenous Peoples. 

20 General Recommendation XXIII (51) concerning Indigenous 
Peoples Adopted at the Committee's 1235th meeting, on 18 
August 1997. U N Doc. CERD/C/51/Misc.l3/Rev.4, at para. 4(d). 

21 Concluding Observations by the Committee on the Elimination of 
Racial Discrimination: Australia. 24/03/2000. CERD/C/56/Misc.42/ 
rev. 3, at para. 9. 

22 Concluding Observations of the Committee on Economic, Social 
and Cultural Rights: Colombia. 30/11/2001. E/C12/Add. 1/74, at 
para. 33. 

23 Committee on the Elimination of Discrimination Against Women, 
General Recommendation No. 24, article 12 of the Convention on 
the Elimination of A l l Forms of Discrimination against Women -
women and health (1999). 

24 U N Press Release, HR/4597, 20 May 2002. 
25 Aboriginal and Torres Strait Islander Health in the A C T , report no 

10 of the Standing Committee on Health and Community Care, 
August 2001, p. 86. 

26 For a copy of the Kuching Statement see: 
http:llwww.cpsu. org. uklprojects/indigenous/inaHgjadvoc. htm 

27 Information supplied by Ledum Mitee, President, Movement for 
the Survival of the Ogoni People (MOSOP), at a C P S U 
Consultation on the 'Socio-Economic Rights of Indigenous 
Peoples in the Commonwealth\ London, March 2003. 

28 For a fuller account of the current issues facing the Jumma people 
of Bangladesh, see Roy, 2002. 

29 See Part IV, article 15, Education, of the Draft Declaration on the 
Rights of Indigenous Peoples. 

30 See Part V, article 24, Health, of the Draft Declaration on the 
Rights of Indigenous Peoples. 

31 O f the many indigenous groups in the Commonwealth that are 
claiming the right to self-determination, only the Nagas in North-
east India are claiming the right to secession, from India. For more 
information on the Nagas, see: 
http://www.cpsu.arg.uk/projects/DELHl_P2.HTM 

32 See Part V, Participation and Development, and Part VII, Self-
Government and Indigenous Laws, of the Draft Declaration on the 
Rights of Indigenous Peoples. 
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Appendix 1 

Pan-Commonwealth Expert Croup Meeting on Gender 
and Human Rights 

Introduction 

T h i s A p p e n d i x contains a 'mini-report ' of a pan-Commonweal th Expert G r o u p M e e t i n g 
o n Gender and H u m a n Rights, he ld at Marlborough House (Commonweal th Secretariat 
Headquarters i n L o n d o n ) , 17-19 February 2004. 

T h e commissioned and background papers contained i n the m a i n body of this publica­
t i o n were the basis of discussion during the two-and-a-half day meeting. A l t h o u g h the 
Expert G r o u p is not a decision-making body of the C o m m o n w e a l t h Secretariat, its mem­
bers were asked to comment i n a personal and professional capacities o n the seven cri t ical 
issues before them. T h e issues had been identified by C o m m o n w e a l t h Heads of N a t i o n a l 
Women's Machineries at their meeting held i n the wings of the U n i t e d Nat ions C o m ­
mission o n the Status of W o m e n i n M a r c h 2003, as part of their brainstorming o n the new 
C o m m o n w e a l t h P lan of A c t i o n for Gender Equality 2005-2015. 

T h e format of the Expert G r o u p meeting is reflected i n the A g e n d a below, and a list of 
Experts who participated is also given. Discussants were asked to comment o n the papers 
presented, and a general discussion followed - either i n plenary or i n small groups. There 
were seven cr i t ical areas to address and l imited time allocated to each area, so discussion 
was focused o n generating agreement o n some of the cri t ical issues relevant for 
C o m m o n w e a l t h action, w i t h recommendations for the human rights section of the new 
P l a n of A c t i o n for Gender Equality. A l l the key issues addressed were f inally included i n 
the P lan of A c t i o n , and this was adopted during the 7th Women's Affairs Ministers 
Meet ing held i n F i j i i n M a y - J u n e 2004. T h e f inal text of the H u m a n Rights section of the 
P lan of A c t i o n for Gender Equality 2005-2015 can be found i n A p p e n d i x II of this book. 

W e have included below the Discussants' comments, and have tried to capture the key 
recommendations made by Experts during the meeting. W h i l e the C o m m o n w e a l t h P l a n 
of A c t i o n has not 'adopted' a l l of these recommendations, we include them as they may 
be useful for policy-makers and practitioners to draw u p o n i n the course of their work. 
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Meeting Agenda 

Day 7;Tuesday 17 February 

08.30-09.30 Coffee and registration of participants 

09.30-10.30 Welcome and opening remarks 
N a n c y Spence, Director, Commonwealth Secretariat Social Transformation 

Programmes Division (STPD) 
Introductions of a l l participants 

10.30-11.00 Overview o n gender and human rights i n the C o m m o n w e a l t h 
T h e P lan of A c t i o n o n Gender and Development to be agreed at the 
7th Women's Minis ter ia l Meet ing i n June. 
' W h a t have we achieved, where do we need to go?' 
R a w w i d a B a k s h , Deputy Director, Head of Gender, STPD 

Expert G r o u p Meet ing : process, objectives and intended outcomes 
C i n d y B e r m a n , Gender and Human Rights Programme, STPD 

11.00-11.15 Coffee break 

Session 1: CEDAW: Achievements and Challenges 

11.15- 13.00 C E D A W : implementation of policies and legislation - progress, 
achievements, constraints and key priorities 
Presentation: S h a n t h i D a i r i a m , International Women s Rights Action Watch 
- A s i a Pacific 
Discussant: Be t ty M o u l d - I d d r i s u , Director, Legal and Constitutional Affairs 
Division, C O M S E C 

Plenary discussion 

13.00-14.15 Lunch in the Blenheim Saloon 

Session 2: Gender-based Violence 

14.15 -15.15 Gender-based violence: overview of C o m m o n w e a l t h activities over the 
past decade; integrated approaches to gender-based violence; and 
recommendations for future action 
Presentation: E l s ie O n u b o g u , Gender and Conflict Specialist, C O M S E C , 
on T i n a Johnson's paper 
Discussants: Justice A t h a l i a h M o l o k o m m e , High Court of Botswana; 
Professor C h r i s t i n e C h i n k i n , London School of Economics (LSE), UK 

15.15-16.00 W o r k i n g groups 
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16.00-16.15 Tea/coffee break 

16.15-1730 Plenary report>back from W o r k i n g G r o u p Session 2 

18.00-20.00 Reception: Blenheim Saloon 
Participants and some C o m m o n w e a l t h Secretariat colleagues 

Day 2: Wednesday 18 February 

Session 3: Culture, the Law and Gender 

09.00-10.30 Presentations: 
1 Overview of key issues i n culture, the law and gender 

Catherine Muyeka Mumma, Senior Counsel and Human Rights 
Commissioner, Kenya 

2 Conceptual/theoretical framework 
Lisa Fishbayn, legal consultant, academic, Harvard University 

Discussants: Maia va Visekota Peteru, legal and human rights expert. 
Pacific region; Tracy Robinson, gender specialist, Caribbean region 

10.30-11.30 W o r k i n g groups plenary report-backs 

Coffee break included 

Session 4: Trafficking and Migration 

11.30- 13.00 Seeking rights: situating the trafficking i n women - a human rights 
approach 
Presentation: Meena Shivdas, gender specialist and consultant, Asia region 
Discussants: L in Lean Lim, Director, Gender Promotion Programme, 
International Labour Organization 

Jarvis Matiya, Chief Programme Officer, Human Rights Unit, C O M S E C 

Plenary discussion 

13.00 -14.15 Lunch in the Blenheim Saloon 

Session 5: Indigenous Peoples' Rights 

14.15-15.15 Indigenous peoples* rights i n the C o m m o n w e a l t h - w i t h a focus o n indige­
nous women. 
Presentation: D r Helena Whall, Commonwealth Policy Studies Unit 
(CPSU), UK 

Discussant: Maryam Bibi, specialist and activist on Asian indigenous women 

15.15-15.30 Tea/coffee break 

283 



GENDER AND HUMAN RIGHTS IN THE COMMONWEALTH 

Session 6: Land and Property Rights 

1530-16 .30 Key gender issues i n land and property rights 
Presentation: Lucia Kiwala, U N - H A B I T A T 
Discussant: Katalaina Sapolu, Legal and Constitutional Affairs Division, 
C O M S E C 

1 6 3 0 - 1 7 3 0 W o r k i n g groups to discuss Session 5 and 6 

1730-18 .00 Plenary report-back from working groups 

Day 3:Thursday 19 February 

Session 7: Gender and Human Rights in the Life Cycle 

09 .00 -1030 Gender issues i n the life cycle 
Presentation: L in Lean Lim, Director, Gender Promotion Programme, 
International Labour Organization 
Discussant: Fiona Clarke, Help Age International 

Plenary discussion 

1030-10.45 Coffee break 

Session 8: Brainstorming and Recommendations 

Identifying 'Niche' Areas for the New Commonwealth Plan of Action 

10.45-11.45 W o r k i n g groups: Discussion to put forward recommendations o n focus 
areas i n gender and human rights for the C o m m o n w e a l t h P lan of A c t i o n 
o n Gender and Development 2005-2015. 

11.45-12.45 Plenary report backs from working groups Session 8 and general 
discussion 

12.45-13.00 Clos ing remarks, thanks and farewell to participants 

13.00-14.00 Final lunch in the Blenheim Saloon 
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Notes from the Discussion and Recommendations 

Session 1: CEDAW: Achievements and Challenges 

Notes from the discussion 
C E D A W provides for substantive equality. A l t h o u g h it has been signed by 49 C o m m o n ­
wealth countries, there is st i l l no single country that lives up to the standards set out i n 
the C o n v e n t i o n and where implementat ion is promoted. There is a lack of pol i t ica l w i l l : 
i n some countries this is for cultural reasons; i n others it because of l imited resources or 
lack of poli t ical mobilisation. 

A l t h o u g h a l l constitutions guarantee equality, they are subject to interpretation and 
the 'equality' provisions are used i n a 'protectionist' way. W o m e n have a right to equality, 
and governments have an obligation to promote legislation and policies that are more 
than gender neutral and to remove discriminatory provisions. 

T h e conflict of legal systems w i t h i n countries has impeded implementation of C E D A W . 
Implementation has also been hampered by delays. T h i s is so despite the fact that C E D A W 
provides for the adoption of a policy for the e l iminat ion of discr imination without delay. 

There are debates about the relevance of C E D A W to the daily lives of women, and 
questions are sometimes raised about whether a l l the articles i n C E D A W are relevant to 
al l women. 

Access to justice is important and i n this regard the O p t i o n a l Protocol to C E D A W is 
an important step. However, not enough act ion has been taken to comply w i t h the pro­
viso of having exhausted domestic remedies and hence use the Protocol . 

T h e problem of multiple discr iminat ion against women was also raised. W o m e n are dis­
criminated against because they are poor or of a different ethnic group, as wel l as because 
they are women. 

Recommendations 

Commonwealth Secretariat 
1 Promote ratification of C E D A W by those countries that have not become States par­

ties (with the Commonweal th Parliamentary Associat ion ( C P A ) ) ; 

2 Target countries wi th a view to el iminat ing reservations (could be shared w i t h N G O s ) ; 

3 Develop and share model legislation to incorporate C E D A W principles; 

4 Use the process of constitutional/legislative reform as a mechanism to integrate 
C E D A W principles: 

a. include def ini t ion of discr imination, w i t h explanatory recommendation for inter­
pretation of discrimination to avoid misuse; 

b. develop model legislation for the incorporation of C E D A W (Legal and 
Const i tut ional Affairs D i v i s i o n ( L C A D ) ) ; 
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5 Assist States by providing tools/guidelines o n reporting o n C E D A W ; 

6 Assist States i n l i n k i n g C E D A W reporting to reporting o n other human rights instru­
ments and treaties (such as ILO/migrant workers, etc.), as wel l as o n achievement of 
the M i l l e n n i u m Development Goals; 

7 Provide assistance to c i v i l society organisations i n preparing shadow reports o n inter­
nat ional human rights instruments, inc luding C E D A W / M D G s / I L O , etc. ( w i t h the 
C o m m o n w e a l t h Foundation); 

8 Assist w i t h the development of a toolkit for legal advocates to speed up the process for 
exhausting domestic remedies under C E D A W ' s O p t i o n a l Protocol (with C o m m o n ­
wealth Lawyers Association (CLA)/Commonweal th Magistrates and Judges Associat ion 
( C M J A ) ) ; 

9 Provide N G O s wi th information that w i l l enable reporting back - see (6) above; 

10 Provide a toolkit for States o n different aspects of implementation of C E D A W principles. 

Governments 
11 C o m m i t to human rights by ratifying and implementing U N human rights treaties, 

especially C E D A W , where this has not already been done; 

12 Consider removing any reservations to C E D A W ; 

13 See (5). 

14 Use the general recommendations of C E D A W to assist i n implementation. 

15 Promote C E D A W i n al l democratic institutions, especially amongst : 

a. parliamentarians 
b. public service 
c. justice system 
d. private sector 
e. legal advocates 

16 Mobi l i se those at grassroots levels by informing them of their rights and how to take 
forward cases concerning discrimination (with N G O s ) ; 

17 Take special measures for affirmative action where required. 

Non-governmental organisations 
18 Undertake gender analysis of poli t ical processes, i n particular those based o n the 

Westminster process ( C P A ) ; 
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19 Women's N G O s to co-operate i n a more cohesive way and w i t h other h u m a n rights 
N G O s i n reporting o n international instruments - see (6); 

20 Mobi l i se those at grassroots levels by informing them of their rights and how to take 
forward cases concerning discr iminat ion (wi th governments); 

21 Use reporting mechanisms more fully and also take into account regional instruments 
and the development of regional courts (wi th governments); 

22 L o o k at new strategies and use the c o m m o n law jurisprudence from other countries i n 
advocacy work ( C C A / C M J A ) . 

Session 2: Gender-based Violence 

Discussant comments 

by C h r i s t i n e C h i n k i n 

Gender-based violence is a cross-cutting theme that is relevant i n different ways to a l l the 
other topics o n the agenda of the meeting. 

I have five brief points to make that arise f rom the excellent background paper. It is also 
important that the presenter has emphasised violence against women i n armed confl ict 
because of the cont inuum of violence that women experience i n this situation, inc luding 
post-conflict when domestic violence typically increases. 

1 T h e def ini t ion of gender-based violence includes both violence that occurs exclusively 
to women and violence that affects women disproportionately. T h e latter includes dis­
proportionate harm as wel l as the numbers of women affected by the particular form of 
violence. W e should therefore bear i n m i n d the gender-specific ways women are harmed 
by violence, including infect ion w i t h H I V / A I D S and increased vulnerabil i ty to poverty 
(for example, through being unable to leave the home and work or becoming destitute 
o n leaving an abusive relationship, and through prejudicial attitudes towards women 
being seen as the 'trouble maker' and thus being unable to return to their o w n families). 

2 A number of the gender-based forms of violence listed i n the paper relate to women's 
lack of access to property. Implic i t also is the way women are perceived as property and 
are treated as commodities (trafficking) or as the possession of another person to be 
treated as that person wishes (for example, non-consensual sex i n marriage). T h e l ink­
age should also be made between violence, w o m e n as property and unequal access for 
women to economic and social rights, as enjoyment of economic and social rights m i l ­
itates against the treatment of women as property. 

3 W e should look not only at mult iple discriminations but also at intersectional discrim­
inat ion, that is, at the ways different forms of discr imination intersect and reinforce 
each other. Intersectionality covers the ways i n w h i c h violence occurs and its forms (for 
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example, the targeting of minority or indigenous women for forced sterilisation) and the 
consequences of that violence (for example, an illegal immigrant woman who is subject 
to domestic violence is less l ikely to access the police or other agencies, including med­
ical assistance, because of her vulnerability to deportation; a poorer woman i n any soci­
ety w i l l be less l ikely to pursue legal remedies than one who has greater access to 
resources). T h e Committee o n Rac ia l Discr iminat ion ( C E R D ) produced an excellent 
report o n the intersections between racial and gender discrimination before adopting its 
Genera l C o m m e n t N o . 25, and the same approach can be taken wi th respect to al l other 
forms of discrimination such as ethnicity, age, disability, sexuality and class. 

4 There have been a number of more recent developments w i t h respect to international 
norms prohibit ing violence against women and establishing redress for it. These include: 

• T h e work of the International C r i m i n a l Tribunals for the Former Yugoslavia and 
Rwanda ( ICTY/R) w i t h respect to definitions of sex-based crimes, c r iminal proce­
dures and protective measures; 

• T h e inclusion of sex-based crimes of violence w i t h i n the Statute of the International 
C r i m i n a l Court ( I C C ) and the potential work of the Court ; 

• T h e jurisprudence of the European Court of H u m a n Rights, i n particular the deci­
s ion i n M C v. Bulgaria (Case N o . 39272/98), 4 December 2003; 

• T h e Protocol to the A f r i c a n Charter o n H u m a n and Peoples' Rights o n the Rights 
of W o m e n i n A f r i c a , adopted July 2003, w h i c h mainstreams provisions o n violence 
against women throughout. 

5 In the current geo-political cl imate h u m a n rights are under challenge, for example, i n 
the context of the war against terror. W e have seen issues of violence against women 
manipulated by powerful Western governments for reasons not connected w i t h guaran­
tees of women's rights, for example i n justifying the use of military force against the 
Tal iban. T h e lack of genuine concern for reducing violence against women is shown by 
alliances w i t h the N o r t h e r n A l l i a n c e i n Afghanistan and w i t h other repressive 
groups/governments. T h e C o m m o n w e a l t h Secretariat should make a commitment to 
upholding the priority of reducing violence against women and of non- impunity of per­
petrators (zero tolerance) as wel l as to the non-negotiability of crimes of violence 
against women i n post-conflict peace processes and settlements. 

Notes from the discussion 

There is a need for a comprehensive def ini t ion of gender-based violence. T h i s should refer 
to the fact that women are most affected, although m e n and boys are also vict ims. In 
addit ion, gender-based violence is most rampant i n conflict and post-conflict situations. 
U N responses to violence relating to conflict situations are found i n the I C T Y , I C T R , I C C 

288 



APPENDIX 1 

and Special Cour t for Sierra Leone. 
Current policies around gender-based violence are inconsistent. C E D A W d i d not make 

specific reference to violence, although the C E D A W Committee's recommendation has 
incorporated this as a form of discr iminat ion. 

T h e Commonweal th P lan of A c t i o n promotes work w i t h regional organisations, e.g. 
the Southern A f r i c a n Development C o m m u n i t y ( S A D C ) , the development of nat ional 
plans of action, and the development of a trainer's manual and training of leaders. 

Possible national policy measures include: 

1 Gender-sensitive laws; 

2 Access to courts and justice; 

3 H a n d l i n g of domestic violence cases by law enforcement officers (police, magistrates); 

4 Focus o n negative cultural practices; 

5 Pol ice responses; 

6 Men's initiatives; 

7 M o n i t o r i n g and evaluation efforts. 

Some of the challenges faced i n addressing gender-based violence include nat ional frame­
works, legal frameworks, traditional practices and religious beliefs. 

Other players - such as U N agencies, regional inter-state institutions (Asia-Paci f ic , 
A f r i c a , Caribbean, Europe, A m e r i c a ) and N G O s - are already undertaking work i n a 
number of important areas, inc luding research, advocacy, policy development, education, 
protection, legal reform, service delivery, health, monitor ing and evaluation and data 
col lect ion. 

Gaps that remain, however, include lack of co-ordination leading to no coherent picture 
of what is happening and the need for this to be evaluated. There is a need for localisation 
of policies, for effective national and regional interventions, for an assessment of good and 
bad practices and for the trickle up and trickle do w n of good practices and policies. 

Recommendations 

Commonwealth Secretariat 
1 C o n t i n u e to encourage an understanding of and commitment to the Integrated 

A p p r o a c h to E l iminat ing Gender-based Violence by facil itating regional networking 
among various stakeholders ( inc luding the directors of committees set up to implement 
countries' national plans o n violence against women and senior staff of nat ional 
women's machineries), e.g. through managed e-mail lists; 

2 Commiss ion research o n road mapping (who is doing what o n this issue); 
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3 Document and share model laws, national plans of action, effective policies and good 
practices, e.g. through supporting regional good practice fairs or cl inics o n advocacy, 

services and legal frameworks; 

4 Prepare a study o n legal arguments and precedent and compilat ion as an advocacy tool ; 

5 Support training for personnel at a l l levels of the justice system, including judges and 
police officers, and periodic regional meetings for the exchange of experiences; 

6 Encourage the incorporation by States of zero tolerance for gender-based violence, 
inc luding no trade-off during post-conflict negotiations; 

7 Develop educational materials, adaptable to nat ional circumstances, to promote n o n ­
violent confl ict resolution, respect for others and positive relationships. Governments 
could be encouraged to make these part of the official school curriculum and of teacher 

training programmes; 

8 W o r k w i t h governments and N G O s i n sending and receiving countries to develop 
strategies to prevent, suppress and punish trafficking i n women and girls. Th is would 
include ensuring that nat ional legislation addressing the issue protects the human 
rights of those trafficked. 

Governments 
9 Implement the C o m m o n w e a l t h Secretariat's Integrated A p p r o a c h to E l iminat ing 

Gender-based Violence , endorsed by Ministers Responsible for Women's and Gender 
Affairs , and incorporate a policy of zero tolerance - see (6); 

10 If there is no national act ion plan o n violence against women, develop such a p lan as 
soon as possible and set up a nat ional commission or committee that includes senior 
officials who can influence policy and budget al location; 

11 Ratify and implement the relevant human rights treaties where this has not already 
been done, consider removing any reservations to C E D A W and implement regional 

agreements; 

12 Review and revise legislation to incorporate international standards and ensure gender 
sensitivity, identifying and amending discriminatory or oppressive laws, and enforce 
nat ional laws against gender-based violence; 

13 A l l o c a t e adequate f inancial support to address the issue, including the provision of 
women-friendly services such as shelters and other support for girls and women sub­
jected to violence, i n urban and rural areas, as wel l as medical , psychological and other 
counselling services and free or low-cost legal aid; 

14 Ensure women's access to and safety at work through the development of appropriate 
policies and codes of conduct to address sexual harassment i n the workplace, and 
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create an enabling environment for women's employment - inc luding maternity and 
paternity leave, c h i l d care and transport - through affirmation act ion; 

15 Recognise and support the work of N G O s and strengthen their capacity to provide 
services to women; 

16 Ensure that gender-sensitive approaches and the promotion of non-vio lent confl ict 
resolution - see (5) - are incorporated into school curricula and textbooks and are part 
of non-formal, cont inuing, adult and community education programmes; 

17 Support public education campaigns and advocacy to eliminate tradit ional and cul ­
tural practices that constitute gender-based violence; 

18 Create and fund training programmes to sensitise judicial , legal, medical , social, 
educational and police and immigrant personnel to the issue, and ensure that there is 
a gender balance i n the composit ion of the bench, at a l l levels, and i n a l l other court 
personnel. 

Session 3: Culture, the Law and Gender 

Discussant comments 

by Tracy R o b i n s o n 

T h e language of universalism and cultural relativism cannot capture the complexity of the 
issues or help us meaningfully imagine solutions. T h e C o m m o n w e a l t h Secretariat can con­
tribute to changing that discourse to more productive terms. Whatever language we use 
must apply to the entire C o m m o n w e a l t h and not just developing countries and black and 
brown peoples. 'Cul ture ' must be visible i n al l communities. 

De jure and de facto 
W e have often talked about the dissonance between gains i n legislation and the de facto 
position of women. But we should never lose sight of how legislation provides and has pro­
vided us w i t h opportunities for cultural change. 

In the Caribbean, for example, the Caribbean C o m m u n i t y ( C A R I C O M ) designed 
model legislation dealing w i t h domestic violence. Caribbean countries considered the 
model legislation, drafted and debated their o w n legislation and brokered slightly different 
arrangements for addressing domestic violence i n each country. In Tr inidad and Tobago, 
for instance, the legislation allows the perpetrator to give an 'undertaking' to not commit 
any further acts of violence as a way of avoiding the more onerous protection order. T h i s 
does not exist elsewhere i n the region. T h e process of law reform i n the Caribbean has 
therefore produced domestic violence laws that represent negotiations about culture and 
growing consensus o n the need for cultural change. 

Addi t ional ly , we must create ways of assessing our progress and recognise slow, incre­
mental gains that form part of a larger strategy w i t h many elements. For example, the 
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Trinidad and Tobago Domestic Violence A c t was first enacted i n 1991 and substantial 
revisions were made i n 1999. A l t h o u g h the Government has expressed scepticism about 
lower rates of domestic violence, it is clear that they are significantly lower. 

T h e C o m m o n w e a l t h Secretariat can play a role i n providing examples of best practice 
showing the range of strategies and, importantly, helping to create mechanisms for meas­
uring or evaluating success. Research to make an assessment of what has been accom­
plished can offer a more realistic impression of this debate about culture and rights. 

Women's agency 
There is often a fascination w i t h seeing women most where we hear them least. T h e debate 
about culture and women's rights w i l l be strengthened if women's agency from 
inside/within a culture or community is recognised. 

A l l systems that provide openings for the expression of 'cultural dissent' must be 
encouraged, so access to justice is key. M o r e practically, the Commonweal th Secretariat 
can contribute by helping to bui ld the capacity of the women's movement. A n d research 
is needed to show the genealogy of feminism i n a l l countries. 

Cultural conflict 
W h i l e encouraging cultural dissent, we should be aware of the connect ion being made 
between gender conflict and women's security. By that I mean, the research (from the 
Caribbean at least) increasingly tells us that women engaged i n resisting entrenched cultural 
practices that undermine gender equality may face a greater risk of intra-family violence. 
There is a tremendous challenge to enable women and keep them safe at the same time. 

Notes from the discussion 

Arguments i n response to the cultural objection to women's human rights include: the fact 
that patriarchy is a feature of a l l societies, and that human rights and values are consistent 
w i t h a wide range of cultural values. 

There is a need to combine the best of jurisprudences of the various treaties (no matter 
their weaknesses) and the best i n culture, and take advantage of the momentous transform­
ations taking place to debate and transform culture. 

O t h e r issues that were raised include: 

1 T h e role of law and judicial precedent i n implementing women's human rights; 

2 T h e limits imposed o n the enjoyment of h u m a n rights by low socio-economic status; 

3 T h e idea that culture is not necessarily an antithesis or hindrance to human rights, but 
that there is a need to understand and work w i t h 'cultural structures'; 

4 There are at least two notions of culture, one static, organic and fragile and the other 
dynamic and shifting. 
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5 C e r t a i n factors complicate debates o n women, culture and h u m a n rights: women as 
defenders of culture, the colonia l legacy and globalisation; 

6 T h o u g h legislative reform and judic ia l cases are not enough to realise women's h u m a n 
rights, they remain useful strategies and do result i n changes over time or i n the long 
term; 

7 A mult ipl ic i ty of strategies is needed to make the achievement of women's h u m a n 
rights a reality. 

Recommendations 

Commonwealth Secretariat 
1 Support the col lect ion and dissemination of case studies where legislation and court 

cases have brought about changes; 

2 Develop ways of measuring the achievements that are being made. 

Governments 
3 A b o l i s h cultural exceptions to laws protecting women's human rights and pass laws 

that eradicate traditional practices that violate women's h u m a n rights. Where there 
are confl ic t ing law regimes, women must be given the opt ion of opting out of private 
or customary law into general c i v i l law; 

4 Review and revise legislation to incorporate international human rights standards and 
ensure gender sensitivity, identifying and amending discriminatory or oppressive laws, 
inc luding discriminatory provisions that take culture into account; 

5 Supplement legislative change w i t h educational programmes and use the law reform 
process to engage cultural communities i n the process of reformulating traditional 
practices to conform to gender equality; 

6 Identify cultural leaders and engage w i t h them constructively o n gender and h u m a n 
rights. Tra in local experts w i t h i n the community, such as health practitioners and m i d -
wives, to engage community members i n discussion about the cultural legitimacy of 
practices that negatively affect women; 

7 Educate women and provide them w i t h economic options to enable them to make 
their o w n choices about traditional practices and cultural norms; 

8 Support efforts to bui ld the capacity of the women's movement to advocate for better 
access to justice; 

9 Facilitate community participation i n the formulation and implementation of pro-
rights policies that can enhance the enjoyment of economic, social and cultural rights. 
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Non-governmental organisations 
10 N G O s , nat ional human rights institutions together w i t h c i v i l society should develop 

tools to track gender and cultural issues i n policy and public expenditure documents. 

Session 4: Trafficking and Migration 

Notes from the discussion 

In considering what the C o m m o n w e a l t h can do on trafficking, it is important to bear i n 
m i n d the fol lowing points: 

1 C o m m o n w e a l t h Ministries of W o m e n Affairs have urged governments to adopt and 
implement the 1996 S tockholm Declaration of the W o r l d Congress Against Sexual 
Exploi tat ion of C h i l d r e n ; 

2 T h e C o m m o n w e a l t h Law Ministers Meet ing i n 1999 noted that the U N was prepar­
ing an international convent ion to combat transnational organised crime, w i t h a pro­
tocol to prevent, suppress and punish trafficking i n women and chi ldren. They encour­
aged the Secretariat to support this work and recommended the preparation of guide­
lines o n measures to tackle the issues relating to trafficking of women and chi ldren i n 
the Commonweal th ; 

3 O n e of the m a i n problems is that trafficking has been regarded as an immigration/crim­
inal issue as opposed to being a human rights issue. Current interventions remain 
largely gender b l ind and are often incompatible w i t h a rights-based perspective. There 
is a need for a gender-responsive and rights-based approach to the problem, paying par­
ticular attention to the dist inct ion between the individual and structural dimension of 
h u m a n rights of women and children; 

4 Definit ions of trafficking focus o n the criminalisation of processes of movement rather 
than o n remedies for women after they have been trafficked. It is preferable to use the 
T h a i model of the "cont inuum of trafficking" - w h i c h includes coercion and trickery 
about conditions or hazards of work - as opposed to the definit ion i n Sweden, w h i c h 
excludes those who come wi l l ingly but are deceived about expectations; 

5 T h e issue of treatment of vict ims of trafficking i n general, and chi ldren i n particular, 
is a serious one. There is a need to change the perception that trafficking victims are 
criminals or offenders of the law. Strategies must be developed invo lv ing the commu­
nity as wel l . T h i s should be applicable both i n countries of destination and of return; 

6 Adminis t ra t ive procedures need to be more sensitive i n handl ing victims i n destina­
t ion countries and i n home countries, where women/girls sent back may be rejected by 
their family because they are seen as 'polluted'. Such repatriation to ostracism may 
result i n vulnerability to re-trafficking to escape abuse i n the home village; 
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7 T h e idea of women as 'property' is important as it is supported by women's lack of inde­
pendent legal identity, e.g. independent rights of nationality that are not dependent 
upon their husbands; 

8 T h e particular vulnerability of particular groups, such as indigenous peoples, should be 
given special consideration; 

9 Trafficking also has class implications. For example, women's freedom from domestic 
work i n developing countries is predicated o n transferring that work to other women. 

Recommendations 

Commonwealth Secretariat 
1 Undertake an assessment of who is doing what and to what extent i n order to deter­

mine the added value that the C o m m o n w e a l t h could bring to existing initiatives. 
M a n y groups are active and there are already international standards i n operation. It 
is suggested that the Secretariat should focus o n prevention and treatment, and leave 
employment issues for the I L O ; 

2 H e l p to promote advocacy for the idea that trafficking should be addressed as a labour 
market and employment problem i n both origin and destination countries; 

3 Play a facilitating role i n strengthening nat ional capacity to ensure cohesiveness 
among countries' laws and policies, e.g. migrancy/AIDS policies; 

4 Col lec t and share information about best practices. 

Governments 
5 Ensure that policies are guided by the U N Protocol to Prevent, Suppress and Punish 

Trafficking i n Persons, Especially W o m e n and C h i l d r e n 2000, the U N Recommended 
Principles and Guidel ines o n H u m a n Rights and H u m a n Trafficking 2002, C E D A W 
and other international instruments; 

6 Ensure that there is legislation i n place that covers trafficking not only for the purpose 
of sexual exploitation but also for forced labour, slavery or servitude; 

7 Prosecute traffickers and ensure that those who have been trafficked have access to 
justice and are treated i n a gender-sensitive manner; 

8 Address the root causes of trafficking, inc luding the feminisation of poverty and the 
gender discrimination that makes women and girls desperate, vulnerable and under­
valued. Programmes need to have a broad anti -discrimination agenda; 

9 Mainstream interventions at a l l levels of government i n the development of policies 
and programmes and develop integrated and multisectoral programmes to address traf­
f icking as a development issue at the nat ional level . 
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10 Stress the importance of co-operation between ministries at al l levels, since trafficking 
concerns not only the ministries of national security and law enforcement but also 
those of labour and other sectors and the nat ional women's machinery. 

11 Emphasise national level co-ordination to ensure cohesiveness among laws and policies 
w i t h i n countries, e.g. migrancy/AIDS policies - see (3). 

12 Ensure that labour legislation also covers domestic service and strengthen labour 
market institutions. 

13 Fol low the model of South A f r i c a and Canada , w h i c h grant the same rights to aliens 
as nationals. 

14 Co-operate to address the issue of trafficking at regional and international levels. 

Session 5: Indigenous Peoples' Rights 

Discussant Comments 

by M a r y a m B i b i 

T h e paper o n Indigenous Peoples' Rights was very revealing and instructive for me as a 
tribal woman coming from Pakistan because I thought we were the only indigenous people 
and women facing discr iminat ion, marginalisation and poverty. N o w I realise that a l l 
indigenous women i n the C o m m o n w e a l t h face similar issues, for example, poverty, poor 
health, low literacy rates and loss of language. W o m e n suffer more as a result of cont inuing 
colonialism and as members of a poor class, though each situation can have unique problems. 

I would l ike to endorse the definitions of indigenous peoples i n the paper. I am very 
privileged to be here participating i n this meeting today. However, I realise that 1 belong 
to a very small minority of indigenous women. T h e majority of indigenous women st i l l l ive 
very traditional and hard lives i n villages. Nevertheless, 1 share the same feelings, aspira­
t ion , belonging and kinship. 

Indigenous peoples are perceived by others as o n the one hand essential to sustainable 
development and the protectors of natural resources, whi le o n the other hand their t rad ' 
i t ional practices are seen as conf l ic t ing wi th women's rights. 

In the Federally Adminis tered Tribal Areas ( F A T A ) of Pakistan's N o r t h - W e s t Frontier 
Province, development is main ly for poli t ical purposes and rarely for empowerment of 
ordinary indigenous peoples, especially women. A l s o funders of development projects, 
such as the W o r l d Bank, often involve indigenous peoples not only for empowerment 
purposes but for their self-interested reasons of cost-sharing. 

Indigenous peoples are questioning the entire development process. For example, w h o 
is benefiting at the cost of whom? 
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Recommendations 

Commonwealth Secretariat 
1 Ensure that the rights of indigenous peoples, i n particular indigenous w o m e n and girls, 

are addressed i n the new ten-year P l a n of A c t i o n o n Gender and Development ; 

2 Encourage member States to allocate the necessary resources for social sector develop­
ment for indigenous peoples; 

3 Ensure that a l l C o m m o n w e a l t h Ministr ies Responsible for Women's Affairs recognise 
and protect the rights of indigenous women; 

4 Ensure that a l l C o m m o n w e a l t h Ministr ies Responsible for Women's Affairs involve 
indigenous women i n a l l stages of their decision-making processes; 

5 Strengthen co-operation between C o m m o n w e a l t h Ministries Responsible for 
Women's Affairs and ministries or departments responsible for indigenous affairs, i n 
order to co-ordinate greater understanding of issues facing indigenous w o m e n and 
responsibilities among member States; 

6 Undertake appropriate data col lect ion and research o n indigenous women, w i t h their 
ful l participation, i n order to foster accessible, culturally and linguistically appropriate 
policies, programmes and services; 

7 Create partnerships w i t h indigenous women's organisations i n C o m m o n w e a l t h coun­
tries and recognise the C o m m o n w e a l t h Assoc ia t ion of Indigenous Peoples ( C A I P ) as 
a representative and special partner body; 

8 Facilitate networking of indigenous women to develop support mechanisms and social 
capital; 

9 Establish an Indigenous Women's A d v o c a c y U n i t to channel specific enquiry, advo­
cacy or support; 

10 Encourage States parties to C E D A W to report o n the status of indigenous women i n 
their reports to the Commit tee ; 

11 Assist indigenous N G O s to write and present Shadow reports' to the Commit tee . 

Governments 

12 Consider establishing ministries or departments responsible for indigenous affairs i n 
any States where there is a significant indigenous population; 

13 Ensure that pol icy-making for indigenous peoples and women is sensitive to their 
unique situation, and is holist ic and long term; 

14 Recognise indigenous peoples' right of self-determination, including the right to freely 
determine their pol i t ica l status; 
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15 Take measures to end discr iminat ion against indigenous women w i t h respect to land 
rights (while recognising the importance of collective land for indigenous women) ; 

16 G i v e indigenous people an increased role i n the educational process, including as 
teachers, and i n the provision and development of health care; 

17 Col lec t and collate statistical data o n the situation of indigenous peoples, especially 
women, and do more research o n indigenous women particularly related to health 
issues, including H I V / A I D S . 

Session 5: Indigenous Peoples' Rights 

Notes from the discussion 

L a n d rights are fundamental. There are different rights related to land and property: rights 
of ownership, of access and of use. Despite constitutional and/or legal guarantees prohibit­
ing discrimination, this persists when it comes to interpretation and application. 

It is not possible to talk about land without talking about issues of: 

1 Cul ture ; 

2 Property rights; 

3 Lack of credit, collateral and economic power; 

4 Obstacles to women's rights to inherit land; 

5 T h e registration of land (which is mostly ineffective i n developing countries). 

L a n d policies were inherited from the colonial period and agrarian reforms discriminated 
against women. W e need to look at the different land tenure systems to understand the 
appropriate legal processes and mechanisms for land administration and land manage­
ment. M u c h research is ongoing i n the area of land and property, and there is a need to 
document positive experiences. 

W o m e n are not a homogeneous group. There are differences between single, married, 
divorced, rural, urban and indigenous/tribal women. Compl ica t ing the issue of land owner-
ship is the fact that women are often seen as property themselves, and when people are 
property, they cannot o w n property. There are also problems of non-registered marriages 
and complications of occupational rights after a marriage breaks up. 

Strong land policies w i l l decrease poverty. If women have access to land and their use 
of land is increased, there w i l l be greater economic empowerment, and this w i l l also assist 
i n achieving the M i l l e n n i u m Development Goals . A t the same time, it is important to 
note the reality that urban populations w i l l number more than 4 b i l l i o n people by 2020 as 
rural populations are moving to cities i n significant numbers. 

The Legal and Constitutional Affairs Division ( L C A D ) of the Commonwealth Secretariat 
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has been running workshops since the Kingston Declaration, 1 supporting Commonweal th 
countries to develop land policies and take forward recommendations of the Declaration. 

Recommendations 

Commonwealth Secretariat 
1 Document existing examples and practices i n land retorm; 

2 Identify N G O s working i n the areas of land, property and housing rights for women 
and facilitate the establishment of Pan-Commonweal th or regional networks for advo­
cacy and sharing of experiences; 

3 Analyse, document and disseminate models of good practices, i l lustrating policies, leg­
islation, successful strategies and processes for improving women's rights to land, prop­
erty and housing. 

4 Promote and set out processes for effective land registration systems, land acquisit ion 
processes and land valuation systems - looking at traditional systems and good practice 
to enhance security of tenure (also taking into account corporate takeovers of small 
landholdings). 

Governments 
5 Prioritise land, housing and property rights during the review of the Bei j ing Platform 

for A c t i o n and the preparation of the plans of act ion for women for the next decade. 
N a t i o n a l women's machineries should lobby other government ministries and depart­
ments to ensure this is o n the agenda (e.g. for Law Ministers) ; 

6 Integrate land and property into poverty reduction strategy papers, nat ional develop­
ment plans, etc., w h i c h w i l l lead to reformulation of land policy; 

7 Develop and execute nat ional policies that address gender discrimination and the fem-
inisation of poverty, w i t h a particular emphasis o n women's rights to land and property; 

8 N a t i o n a l women's machineries should have legal officers/legal departments to 
train/sensitise officers o n land management issues; 

9 Improve registration i n other areas such as marriage to assist i n securing women's rights 

to land; 

10 Review the legal and regulatory mechanisms governing land, land markets and land 
acquisit ion i n order to facilitate poor women and men to access land and acquire 
property; 

1 The Commonwealth Kingston Declaration on Land and Development was issued by Commonwealth Law 
Ministers meeting in St Vincent and the Grenadines in November 2002. This noted the strong link between 
the use, access to and ownership of land, and development and poverty reduction. 
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11 Collaborate wi th women's organisations and other N G O s to provide tools and infor-
mat ion to help women and men understand their rights, policies and processes; 

12 Take into account indigenous peoples' rights to land, particularly where land may not 
be registered formally but where security of tenure has been granted. 

Nongovernmental organisations 
13 C o n d u c t a national campaign to make existing inheritance laws gender equal and to 

ensure that there is gender equal distribution of a l l land, houses or other assets given 
by the government under resettlement schemes; 

14 Enhance legal awareness about women's property rights, especially rights i n inheri ­
tance laws, among women themselves as wel l as among N G O workers and the con­
stituencies w i t h i n w h i c h they work; 

15 Ensure that the inheritance claims of women to family land are honoured and that 
their shares (as daughters or widows) are registered by the officials concerned. 

Session 7: Gender and Human Rights in the Life Cycle 

Recommendations 

Commonwealth Secretariat 
1 Col la te information and promote understanding of the intergenerational nature of 

poverty, l ivelihoods and survival, and the need to support mutually supportive 
relationships between generations. 

Governments 
2 Undertake to adopt a life cycle approach to development, and gender and human rights, 

through the fulfilment of commitments made i n the C o n v e n t i o n on the Rights of the 
C h i l d , the C o n v e n t i o n o n the E l i m i n a t i o n of A l l Forms of Discr iminat ion against 
W o m e n , the U N principles for older people and the M a d r i d International P lan of 
A c t i o n o n Ageing, and related regional plans of action and implementation strategies; 

3 Fulf i l commitments to the M i l l e n n i u m Declarat ion and M i l l e n n i u m Development 
Goals and other human rights and development instruments i n an inclusive and inter­
generational way that promotes a society for a l l ages and ensures the benefits of devel­
opment are reaching the very poorest and most marginalised; 

4 Ensure that policies and programmes designed to promote development and h u m a n 
rights are inclusive of al l age groups ('from cradle to grave') and address the specific 
needs of people at different stages of the life course, including those of older people; 

5 Disaggregate data and research by age and into a l l age groups, as wel l as by gender and 
other variables, for better information and understanding of the implications of policy 
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or programme interventions o n people of a l l ages and at a l l stages of their life cycle; 

6 A c t i v e l y seek the involvement of both young and old people i n consultations and the 
design, implementation and monitor ing of policies and programmes. 

General Recommendations by Experts on Gender and Human Rights in 
the Commonwealth 

Commonwealth Secretariat 
1 Carry out an assessment of who is doing what and to what extent i n order to determine 

the added value that the C o m m o n w e a l t h could bring to existing initiatives; 

2 Use its comparative advantage i n advocacy to promote gender-sensitive policy-making; 

3 Document and share nat ional plans of act ion, effective policies and best practices; 

4 Facilitate regional networking among various stakeholders and assist governments i n 
strengthening regional human rights instruments; 

5 Develop ways of measuring the achievements that are being made. 

Governments 
6 Prepare reports to the human rights treaty bodies as required i n a t imely manner; 

7 Strengthen and implement regional agreements and instruments that address human 
rights and gender equality; 

8 Ensure that laws are enforced, and support gender-awareness training for the police and 
judiciary; 

9 Place legal officers/legal departments i n national women's machineries to deal w i t h 
legal issues; 

10 Ensure that ministries co-operate at a l l levels when addressing issues that cut across 
portfolios, such as trafficking, gender-based violence and H I V / A I D S , 

11 Ensure that, when mainstreaming diversity, gender does not take a back seat; 

12 C o l l e c t and collate sex-disaggregated data that includes indicators that w i l l reveal the 
situation of women and identify obstacles to gender equality; 

13 Form partnerships w i t h N G O s for needs identif ication, data sharing and identif icat ion 
of obstacles to gender equality; 

14 Collaborate w i t h women's organisations and other N G O s to provide tools and infor­
mat ion to help women and men understand their rights, g iven the importance of legal 
literacy for the implementation of h u m a n rights instruments. 
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Extract from the Commonwealth Plan of Action on 
Gender Equality 2005-2015 

3 Critical Areas for Human Rights Action 

II Gender, human rights and law 

3.15 T h e C o m m o n w e a l t h asserts its commitment to promoting a rights-based approach i n 
al l areas of its work. In issues related to gender equality and human rights, nat ional con­
stitutions and international human rights instruments such as the Universa l Declarat ion 
of H u m a n Rights and C E D A W [the C o n v e n t i o n o n the E l i m i n a t i o n of A l l Forms of 
Vio lence against Women] are the primary instruments by w h i c h States parties have a duty 
to guarantee equality of rights between women and men. T h i s framework is reinforced by 
provisions i n national statutes, as wel l as regional treaties and instruments. In addit ion, 
other critical international or regional h u m a n rights instruments and moni tor ing bodies, 
w h i c h embed and extend these rights, 1 must also be recognised as key instruments for mov­
ing forward the gender-based rights agenda and integrating it into policies and programmes 
at a l l levels. 

3.16 A l t h o u g h 49 C o m m o n w e a l t h countries have ratified C E D A W and 15 have ratified 
its O p t i o n a l Protocol , there are st i l l significant gaps in implementat ion. M a n y countries 
have ratified w i t h reservations. C o m m o n w e a l t h countries should be encouraged to ratify 
C E D A W and other instruments such as the C o n v e n t i o n o n the Rights of the C h i l d . T h e 
lack of a gender perspective i n the administration of the law has stymied gains made i n 
international and regional treaties and conventions. E v e n where sound legislation exists, 
application and interpretation of these laws are inadequate for many reasons: lack of pol i t ­
ical w i l l , jurisdictional issues, lack of awareness i n the public service and justice systems at 
a l l levels, lack of enforcement capacity, traditional or customary systems of law that dis­
criminate against women, women's inadequate awareness or legal literacy concerning their 
rights and recourse to justice, l imited human and f inancial resources for monitor ing and 
enforcement at national , local and community levels, and inadequate evidence-based data 
col lect ion. It is i n this context that violations of human rights of women and girls, inc lud­
ing elderly women and women w i t h disabilities, occur and actions to redress these issues, 
such as human rights education, remain urgent priorities. 

3.17 W o m e n and girlsA inc luding women w i t h disabilities and elderly women, experience 
different forms of discrimination and disadvantage at different stages i n the life cycle. E v e n 
before birth, genetic selection may be used to reduce the proport ion of girls being born; as 
chi ldren, they may be denied the right to an education. A s girls mature, their sexuality and 
sexual identity may conflict w i t h their society's legal, social or religious views about sex, 
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marriage and child-bearing. In the labour market, women's work often has lower value, 
status and remuneration than men's; women and girls are more vulnerable to exploitation; 
and, together w i t h men, women experience particular discrimination as they age. In order 
to ensure that progress and gains made at one stage i n the life cycle are not negated by 
adverse experiences and discr iminat ion later, adequate support needs to be given to enable 
transitions throughout the life cycle from one phase of life to another. 

3.18 Customary and religious laws, practices and traditions often have greater significance 
and value for people i n their daily lives than the established statutory and constitutional 
laws i n a country. In addressing gender equality and h u m a n rights issues, it is cr i t ical to 
recognise the complex ways i n w h i c h identity, values and behaviour are formed and regu­
lated at household and community level , often being shaped by elders, traditional leaders 
or religious institutions. 

3.19 It is therefore crit ical to promote active dialogue and engagement among members 
of judicial , religious, cultural, traditional and c i v i l institutions and communities to address 
women's human rights i n a l l cultures. It is cri t ical that harmful practices that violate the 
rights of women and girls, such as female genital muti lat ion ( F G M ) , early marriage and 
widow inheri tance , 1 0 1 are el iminated as a matter of urgency. Where multiple legal systems 
and practices exist - including constitutional, religious and customary - fu l l consideration 
should be given to the human rights of women, men, boys and girls and, where violations 
occur, effective recourse and consequences need to be established. 

3.20 Gender-based violence remains one of the most intransigent forms of human rights 
v io la t ion because of its complex and varied causes, forms and contributing factors. T h e 
right to freedom from gender-based violence w i l l only be effectively realised i n the context 
of increased social, pol i t ical and economic freedoms and rights for both women and men. 
There are clear l inks between gender-based violence and many other factors, such as 
poverty, H I V / A I D S , property and land rights, race/ethnicity, age and sexual orientation, 
and effective strategies to address gender-based violence need to recognise the ful l range 
of discr imination and prejudice i n w h i c h it is perpetrated. Approaches to gender-based 
violence have often failed to recognise the special predicament of widows and older 
women who may be especially vulnerable due to their economic and social circumstances. 
There is evidence that widows of a l l ages are abused through traditional practices, w h i c h 
include discrimination i n inheritance and property ownership. Th is situation is immea­
surably compounded by confl ict , w h i c h has not only increased the number of widows 
worldwide but renders them and their chi ldren more vulnerable to violations of their 
rights. Integrated approaches undertaken by al l relevant agencies are required, under­
pinned by comprehensive laws and policies, monitor ing and enforcement systems, and 
mechanisms to ensure accountability for implementation. 

3.21 T h e rapid growth of trafficking i n persons is causing increasing global concern. M a n y 
of those most exploited and subjected to slavery-like situations are women and girls. It is 
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widely acknowledged that the root causes of trafficking include the feminisation of 
poverty, displacement as a result of natural and h u m a n made catastrophes, gendered 
cultural practices, gender discrimination and gender-based violence i n families and com­
munities. However, it is important to recognise clearly the distinctions between traffick­
ing, smuggling and regular and irregular migration, and to ensure that solutions and strate­
gies appropriate to each context are found. Ant i - t ra f f i ck ing legislation must embrace a 
h u m a n rights approach and protect the rights of those most vulnerable to abuse. 

3.22 In countries where indigenous peoples, particularly women, continue to be marginal­
ised and disadvantaged i n comparison to other groups i n society, and face significantly 
greater poverty, social exclusion and discr imination, there has been a lack of recognit ion 
of their rights, despite acknowledgement of the history of colonial ism and its role i n the 
marginalisation of indigenous peoples i n the C H O G M Lusaka Declarat ion of 1979. 

3.23 Respect for land and property rights is fundamental to the realisation of h u m a n rights 
and gender equality. Despite constitutional and legal guarantees i n many C o m m o n w e a l t h 
countries prohibit ing discrimination against women w i t h regard to ownership of, access to 
or inheritance of land and property, de facto discr iminat ion persists. 

3.24 Consequently, activities i n this cr i t ical area w i l l focus o n : 

i . Legislative and constitutional reform, judic ia l capacity bui lding and strengthening of 
mechanisms for implementation, monitor ing and accountability of gender equality 
commitments. 

i i . Cul ture , violence against women, the law and h u m a n rights, inc luding rights regard­
ing access to and ownership of land and property. 

i i i . Gender-based violence, integrated w i t h work o n trafficking i n persons (especially 
women and girls), conflict resolution, peace-building and post-conflict reconstruc­
t ion . 

iv. Indigenous peoples' rights, w i t h a focus o n indigenous women and girls. 

v. Gender and human rights throughout the life cycle, addressing discrimination and 
opportunities at a l l stages of life and ensuring the maintenance of rights from one 
stage to another, l inked w i t h the achievement of the M D G s and poverty reduction 
strategies. 

3.25 Governments are encouraged to take act ion to: 

i . Recognise, ratify and implement international and regional h u m a n rights instruments 
that promote gender equality. 

i i . Promote legal and, where appropriate, constitutional reform i n accordance w i t h the 
universal standards of h u m a n rights inc luding C E D A W i n support of gender equality 
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and strengthen the knowledge and capacity of the justice system, parliament and 
local authorities o n gender equality and rights issues through appropriate and ongoing 
gender training. 

i i i . Promote active dialogue and engagement between the justice system and religious, 
cultural, traditional and c i v i l institutions and communities, to address women's 
human rights at al l levels. 

iv. A d o p t an integrated, zero-tolerance approach to gender-based violence, including 
strengthening of the law, appropriate public education, provision of adequate institu­
t ional and f inancial support to address the needs of victims and witnesses, and 
rehabilitation of perpetrators. 

v. Promote the implementation and enforcement of appropriate laws and policies 
against trafficking and the commercial sexual exploitat ion of women and chi ldren, 
including the U N Protocol to Prevent, Suppress and Punish Trafficking i n W o m e n 
and C h i l d r e n , and develop plans and strategies to give effect to this protocol at the 
nat ional level. 

v i . Foster and develop national , local and regional programmes of action w i t h indigenous 
peoples, particularly women, i n accordance w i t h international human rights stan­
dards and C o m m o n w e a l t h values o n development, democracy and good governance, 
where required. 

v i i . Promote the maintenance of gender-related rights throughout the life cycle, through 
the fulfilment of commitments made i n the C o n v e n t i o n o n the Rights of the C h i l d 
and C E D A W , as well as other agreements such as the M a d r i d International P lan of 
A c t i o n o n A g e i n g and related regional plans of act ion and implementation strategies. 

v i i i . Ensure that women's rights to land, housing, property and inheritance are promoted 
and protected, having recourse to relevant international and national instruments o n 
human rights and poverty reduction. 

ix . Codi fy positive customary laws that protect women as a process of reviewing the 
existing laws to ensure that a l l laws are i n conformity w i t h both international and 
domestic human rights obligations. 

3.26 T h e Secretariat w i l l support member countries by: 

i . W o r k i n g wi th governments and i n collaboration w i t h C S O s [civil society organisa­
tions] to develop appropriate laws and policies for the promotion and protection of 
women's human rights. 

i i . Document ing and disseminating case studies of good practice that address customary 
laws and practices that promote the rights of women and girls; examples of dialogue 
and synergy between customary systems and constitutional and statutory institutions; 
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and good practices i n land reform processes that take into account gender equality. 

i n . Provid ing training o n the e l iminat ion of gender-based violence, using integrated 
approaches, and promoting the sharing of good practice at a l l levels. 

iv. Supporting governments i n the development of nat ional plans and strategies to 
implement the U N Protocol to Prevent, Suppress and Punish Traff icking i n W o m e n 
and C h i l d r e n . 

v. Promoting the rights of indigenous peoples, especially women, i n pol i t ica l , social, 
economic and cultural spheres. 

Notes 

1 For example, the International Covenant on Economic, Social and Cultural Rights; the 
Additional Protocol to the African Charter on Human and Peoples' Rights on the Rights of 
Women in Africa; the Convention on the Rights of the Child; and the four key gender-related 
ILO Conventions (C100 on equal remuneration, C I 11 on freedom from discrimination at work, 
CI56 on workers with family responsibilities and CI83 on maternity protection). 

2 Widow inheritance refers to the passing of a widow from one male relative to another in some 
societies. 
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