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In 1996 , th e Commonwealt h Minister s Responsibl e fo r Women' s Affair s mandate d th e 
Commonwealth Secretaria t t o develo p th e concep t o f the Gende r Managemen t Syste m 
(GMS), a  comprehensive networ k o f structures , mechanism s an d processe s fo r bringin g 
a gende r perspectiv e t o bea r i n th e mainstrea m o f al l government policies , programme s 
and projects . Th e succes s o f the GM S depend s o n a  broad-based partnershi p i n societ y 
in whic h governmen t consult s an d act s co-operativel y wit h th e othe r ke y stakeholders , 
who includ e civi l societ y an d th e privat e sector . Th e tas k o f gender mainstreamin g ha s 
both technica l an d manageria l dimensions , a s well a s the politica l an d socio-cultura l 
aspects o f creating equalit y an d equit y betwee n wome n an d me n a s partners i n th e ques t 
for socia l justice . The establishmen t an d strengthenin g o f Gender Managemen t System s 
and o f national women' s machinerie s wa s the firs t o f 1 5 government actio n point s 
identified i n th e 199 5 Commonwealt h Pla n o f Action o n Gende r an d Development . 

This referenc e manua l ha s been produce d t o assis t member government s i n meetin g 
their commitmen t t o implementin g th e Pla n o f Action. I t i s hoped tha t i t wil l be use d 
by developmen t policy-makers , planners , fiel d staf f an d others , i n conjunctio n wit h 
other publication s relatin g t o th e particula r nationa l context . I t i s intended t o serv e a s 
an accessibl e referenc e manua l t o ai d user s i n settin g u p a  GMS an d managin g problem s 
encountered i n advancin g th e goa l o f gender equalit y an d equit y i n lega l an d 
constitutional affairs . A s par t o f th e Gende r Managemen t Syste m series , i t ca n b e use d 
alone o r i n conjunctio n wit h othe r titles , particularly th e Gender  Management  System 
Handbook, whic h present s th e conceptua l an d methodologica l framewor k o f the GMS . 

The developmen t o f the GM S serie s has bee n a  collective effor t betwee n th e 
Commonwealth Secretariat' s Gende r an d Yout h Affair s Divisio n an d man y individual s 
and groups . Their contribution s t o th e thinkin g behin d th e GM S ar e gratefull y 
acknowledged. I n particular , I  would lik e t o than k th e following : Commonwealt h 
member government s wh o supporte d th e developmen t o f th e GM S an d encourage d u s 
to mov e th e projec t forward ; participant s a t th e firs t GM S meetin g i n Britai n i n 
February 199 7 an d a t th e GM S Worksho p i n Malt a i n Apri l 1998 , who provide d 
valuable inpu t an d feedback ; an d th e Steerin g Committe e o n th e Pla n o f Actio n 
(SCOPA). I  would lik e t o than k especiall y th e Canadia n Internationa l Developmen t 
Agency's (CIDA ) Gende r Equalit y Division , Polic y Branch , fo r co-fundin g thi s 
manual. I  am als o mos t gratefu l t o Professo r Christin e Chinki n o f the Londo n Schoo l 
of Economics , wh o wrot e th e tex t o f the manual ; Florenc e Butegwa , contributin g 
author; Tin a Johnson, Editor ; member s o f the Gues t Editoria l Committee ; an d th e staf f 
of th e Gende r Affair s Department , Gende r an d Yout h Affair s Division , particularl y D r 
Rawwida Baksh-Soodeen , GM S Serie s Co-ordinator , wh o conceptualise d an d guide d 
the serie s o f reference manual s throug h t o publication . 

We hop e tha t thi s resourc e serie s wil l be o f genuine us e t o yo u i n you r effort s t o 
mainstream gender . 

Nancy Spenc e 
Director 

Gender and  Youth  Affairs  Division 
Commonwealth Secretaria t 
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Gender Mainstreamin g i n Lega l and Constitutiona l Affairs : A Reference Manua l fo r Governments and Other  Stakeholder s 

Executive Summary 

This referenc e manua l offer s guideline s fo r mainstreamin g gende r int o th e lega l an d 
constitutional affair s o f states . It s main objectiv e i s to assis t government s i n advancin g 
gender equalit y i n thei r countries . Gende r mainstreamin g i n th e state' s lega l an d 
constitutional structure s i s a corollary t o mainstreamin g gende r i n developmen t an d 
ensuring equa l opportunitie s an d outcome s fo r women an d men . Man y state s have take n 
important step s i n thi s directio n throug h legislativ e an d socia l programmes o f gende r 
mainstreaming. Suc h programme s ar e neede d becaus e i n mos t societie s wome n hav e 
long been discriminate d agains t an d hav e bee n th e subjec t o f stereotyping tha t present s 
them a s inferior , passiv e o r essentiall y a s mothers. While gende r mainstreamin g focuse s 
on wome n an d men , i n mos t instance s it s primary focu s mus t b e t o enhance th e positio n 
of women. Constitutiona l guarantee s an d legislativ e refor m ar e insufficient , however , 
unless they translat e int o positive commitment s t o women's advancement , empowermen t 
and enjoymen t o f equa l choice s an d opportunities . Majo r factor s fo r achievin g rea l 
change includ e politica l wil l and commitmen t o f resources, concrete an d realisti c targets , 
programmes grounde d a t th e nationa l leve l base d o n loca l context s an d evaluation . 

Chapter 1  provides a  gender framewor k an d offer s definition s o f key concept s suc h a s 
gender, gende r analysi s an d gende r mainstreaming . I t note s tha t mainstreamin g i s 
required t o implemen t th e 199 5 Commonwealt h Pla n o f Action o n Gende r an d 
Development an d it s Update (2000-2005 ) an d i s supported b y argument s o f efficiency , 
effectiveness an d socia l justice. This chapte r als o suggests some o f the obstacle s tha t ma y 
be faced b y a  programme o f gender mainstreamin g an d tha t nee d t o be addressed . Thes e 
may b e found i n existin g laws , including legislatio n an d customar y laws , and i n societa l 
structures tha t hav e com e t o b e see n a s 'natural' , 'th e wa y thing s ar e done ' an d 'moral' . 
Other obstacle s ma y b e th e attitud e o f key stakeholder s (thos e responsibl e fo r 
determining an d formulatin g lega l policy , applyin g i t an d ensurin g it s enforcement) ; 
the representatio n o f gender concern s a s foreign o r 'western ' imports ; an d policie s 
connected t o economi c globalisation . 

Chapter 2  explains ho w th e establishmen t o f a  Gender Managemen t Syste m (GMS ) 
provides a  means o f mainstreaming gende r acros s al l government policies , plans , 
programmes an d projects . Develope d b y th e Commonwealt h Secretariat , th e GM S i s 
an integrate d networ k o f structures , mechanism s an d processe s pu t i n plac e i n a n 
existing organisationa l framewor k i n orde r t o guide , plan , monito r an d evaluat e thi s 
process. I t i s designed t o promot e th e advancemen t o f gender equit y an d equalit y i n 
society. 

The cas e fo r usin g a  rights-based approac h t o gende r mainstreamin g i s made b y 
Chapter 3 . An understandin g o f th e internationa l lega l requirement s fo r th e guarante e 
of women's huma n right s i s an importan t basi s for gende r mainstreamin g i n lega l an d 
constitutional affairs , an d policie s fo r gende r mainstreamin g mus t b e develope d i n th e 
context o f respec t fo r women' s huma n rights . Internationa l huma n right s offe r a 
central framewor k tha t citizen s ca n us e t o hol d thei r state s accountabl e fo r th e 
provision o f basic needs . A rights-base d approac h affirm s th e legitimac y o f women' s 
claims, allow s progress t o b e measure d agains t objectiv e standard s an d uphold s th e 
state's internationa l obligations . 

Respect fo r huma n right s lie s a t th e hear t o f the Unite d Nation s Charte r an d th e 
International Bil l o f Rights. Despit e th e fac t tha t thes e instrument s clearl y stat e tha t 
there shoul d b e n o discriminatio n o f the basi s o n sex , women' s right s hav e onl y 
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recently bee n explicitl y articulate d a s an integra l par t o f internationa l huma n rights . 
An importan t mileston e wa s th e adoptio n o f the Conventio n o n th e Eliminatio n o f 
All Form s o f Discriminatio n Agains t Wome n (CEDAW) . Ther e ar e als o a  number o f 
other internationa l instrument s tha t ar e relevan t i n determinin g states ' responsibilit y 
for ensurin g an d protectin g th e right s o f women . 

Despite al l thes e lega l instruments , se x discriminatio n ha s persiste d world-wid e an d 
women ar e stil l exclude d fro m th e universa l visio n o f human rights . Also, th e huma n 
rights discours e ha s tende d t o focu s o n th e relationshi p betwee n th e stat e an d th e 
individual i n th e publi c arena , an d ther e ha s bee n a n unwillingnes s b y state s t o assum e 
responsibility fo r th e eliminatio n an d punishmen t o f violations agains t wome n i n th e 
private sphere , wher e man y suc h abuse s tak e place . 

Chapter 4  look s a t th e specific s o f gender mainstreamin g i n th e lega l an d constitutiona l 
sector. Th e goa l o f contextuality i n gende r mainstreamin g call s fo r a  gender audi t o f 
law an d lega l institution s fo r eac h state . Gender mainstreamin g mus t chang e people' s 
lives, no t jus t chang e th e forma l lega l structure s an d la w o n th e books . Legal , an d 
consequently societal , change s mus t b e owne d b y th e peopl e an d mus t b e locate d 
within th e contex t o f thei r religio n an d culture . Stakeholder s nee d t o b e identifie d an d 
consulted i n th e formulatio n o f objectives , strategies , project s an d evaluations . Thes e 
include bot h governmen t an d lega l personne l an d member s o f civi l society . 

After th e gende r audit , ther e ar e a  number o f areas i n whic h concret e change s nee d t o 
be made . These ma y includ e constitutiona l refor m an d legislativ e an d customar y la w 
reform. Area s wher e th e substanc e o f th e la w mos t need s examinatio n includ e publi c 
life, nationalit y laws , labou r laws , health an d reproductiv e rights , violence agains t 
women an d famil y law . Other importan t component s i n mainstreamin g gende r i n lega l 
and constitutiona l affair s ar e th e relevan t institution s an d personnel . Ther e i s a nee d 
for gender-sensitiv e governmen t structures , whic h ca n b e eithe r specifi c t o wome n o r 
general (mainstreamed) . A  numbe r o f examples ar e provide d fro m th e 
Commonwealth. Th e judiciar y an d law-enforcemen t agencie s have a  vita l rol e t o pla y 
in ensurin g tha t women' s right s ar e protected an d promoted . Educatio n an d trainin g 
programmes wil l be require d fo r thes e stakeholder s a s well a s others. Training shoul d 
include gende r sensitivit y an d huma n right s an d shoul d us e both traditiona l an d non -
traditional methodologies . 

Recommendations fo r action s b y government s t o furthe r implemen t th e Beijin g 
Platform fo r Actio n (PFA ) provid e th e basi s for Chapte r 5 . These ar e take n mainl y 
from th e PF A an d fro m th e Repor t o f th e A d Ho c Committe e o f th e Whol e o f th e 
twenty-third Specia l Sessio n o f th e Genera l Assembl y entitle d 'Wome n 2000 : Gende r 
equality, developmen t an d peac e fo r th e twenty-firs t century' , hel d t o revie w PF A 
implementation. Th e recommendation s hav e bee n groupe d unde r fiv e genera l 
headings: internationa l agreements ; nationa l legislation ; takin g a  holistic approac h 
to violenc e agains t women ; gende r mainstreaming ; an d workin g wit h an d educatin g 
civil society . 

Chapter 6  provides a  model o f how t o appl y th e GM S principle s t o th e issu e o f 
violence agains t women . Thes e principle s are : promoting politica l will ; forging a 
partnership o f stakeholders , includin g governmen t department s an d NGOs ; buildin g 
capacity; an d sharin g goo d practice . I t i s an operationa l cu m interventio n framewor k 
for plannin g an d implementin g a n integrate d strategy . A n integrate d approac h t o 
combating violenc e agains t wome n enable s governmen t t o reconceptualis e violenc e 
against wome n a s a  complex socia l problem t o whic h i t has a n obligatio n t o respon d 
with appropriat e policy , implementatio n pla n an d adequat e resources . The mode l i s 
based o n a  number o f assumptions , includin g tha t th e stat e ha s a n obligatio n t o 
eliminate violenc e agains t wome n an d ha s th e commitmen t an d politica l wil l t o d o so , 
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and tha t multidisciplinar y effor t an d interdepartmenta l collaboratio n an d co -
ordination ar e possibl e i n governmen t structures . I t als o assume s tha t i t i s possible t o 
eliminate gender-specifi c violenc e agains t wome n an d girls . The mode l identifie s fou r 
key step s i n th e proces s o f eliminating violenc e agains t women : conceptualisation , 
deeper understanding , actio n strategie s an d co-ordination . 

Chapter 7  provides tw o practica l tools : a  checklis t tha t ca n b e use d t o asses s a 
government's complianc e wit h th e CEDA W Convention ; an d a  checklis t fo r assessin g 
progress toward s gende r mainstreaming . Appendice s offe r a  lis t o f Commonwealt h 
States Partie s t o internationa l treatie s prohibitin g discriminatio n o n th e basi s o f sex ; 
and a  selection o f equality clause s i n Commonwealt h constitutions . 
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Introduction 

Scope and Objectives of this Reference Manua l 
This Manual provides guidelines for mainstreaming gender into the lega l and 
constitutional affair s o f states. Its main objective i s to assist governments i n 
advancing gender equality in their countries. A multi-pronged approach , includin g 
a programme of law reform, i s essential to gender mainstreaming and to transformin g 
gender relations in the context o f the particular society . Where governmen t 
structures include a  Ministry of Justice/Legal Affairs, i t will play a pivotal role in 
legal reform. The Manua l may also be of use to other stakeholders that ar e involved 
in determining an d formulating lega l policy, applying i t and ensuring it s enforcement . 
These include government departments , NGOs, women's groups, professiona l 
associations, the academic community and others committed t o promoting gende r 
equality. 

The Manua l seeks to promote the human rights of both women and men as partners in 
development, whil e considering that women's human rights have been neglected for a 
long time in human rights discourse. A rights-based approach to development rest s on 
principles of good governance and the rule of law. The Manual provides an overview 
of the internationa l lega l requirements for the guarantee of women's human rights , 
which are an important basi s for gender mainstreaming. I t then consider s 
constitutional refor m an d looks at substantive law reform i n a number of areas: public 
life, nationality laws , labour laws, health and reproductive rights , violence agains t 
women and family law . Central to a gender mainstreaming policy must be laws that 
prohibit gender-based discrimination , tha t seek to establish true equality of 
opportunity between women and men and that promote equality of access to resources. 
The need for gender-sensitive governmen t structure s i s emphasised, with the 
concomitant nee d for training . 

There i s an extensive lis t of recommendations, and tools are provided to enable an 
assessment of compliance with the provisions of the Convention o n All Forms of 
Discrimination Agains t Women (CEDAW ) an d an evaluation of progress towards 
gender mainstreaming . 

The Manual i s part of the Gender Management Syste m (GMS) Series , which consists 
of a number of publications presenting the concept and methodology of the GMS, 
with sector-specific guideline s for mainstreaming gender in key areas. The GMS is 
explored most fully i n the Gender Management System Handbook. 

1 
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A Gender Framework 
What is Gender? 

'Gender' refers  to  socially constructed roles  of women and  men  ascribed  to them on  the  basis 
of their  sex, whereas  the  term 'sex  refers  to  biological and physical characteristics. Gender 
roles depend on  a  particular socio-economic,  political  and cultural  context,  and  are  affected 
by other  factors, including  age, race,  class  and ethnicity.  Gender  roles  are learned and vary 
widely within  and  between  cultures  .  .  .  [and ] can  change.  Gender  roles  help to determine 
women's access  to rights, resources  and opportunities.' 

Implementation of the outcome  of the 
Fourth World Conference on Women, 
A/51/322, paras  7-14) 

Included i n th e construc t o f gender ar e gende r hierarchies : th e unequa l powe r relation s 
(social, political , economic ) betwee n wome n an d men ; th e stereotypin g o f women a s 
inferior; th e greate r valu e tha t i s put o n men' s role s an d function s i n society ; an d th e 
sexual divisio n o f labou r tha t locate s wome n i n les s highly pai d an d sociall y under -
valued work . 

Why Focus on Gender? 
'Gender' i s a more usefu l definin g categor y tha n a  focus onl y o n 'women ' fo r a  numbe r 
of reasons , including : 
• Gende r i s not onl y abou t women ; gende r analysi s i s also applicabl e t o men . 
• Gende r i s not a n isolate d issu e but on e tha t interact s wit h man y others , includin g 

economic development , th e environment , law-making , la w enforcemen t an d 
compliance wit h th e law . 

• A  focu s o n gende r shift s th e emphasi s fro m specia l pleadin g fo r wome n t o th e 
identification o f different need s i n th e communit y an d th e formulatio n o f policie s 
and strategie s tha t addres s thos e needs . Policie s ca n thu s tak e accoun t o f differenc e 
without underminin g th e assumptio n o f lega l equalit y betwee n wome n an d me n an d 
the prohibitio n o f discrimination o n th e basi s o f sex . I t thu s prioritise s equalit y o f 
opportunity an d outcome s rathe r tha n forma l equality . 

• Sinc e gende r i s a socia l construc t tha t i s subject t o change , assumption s abou t wha t 
it mean s ca n b e examine d an d changed . Ther e i s nothing 'natural' , 'pre-ordained ' o r 
'permanent' abou t societa l gende r roles . 

Using a  gender perspectiv e i n th e huma n right s contex t facilitate s a n understandin g o f 
how women' s enjoymen t o f human right s i s adversely influence d b y th e socia l 
construction o f female an d mal e roles , i n whic h wome n ar e invariabl y relegate d t o a 
subordinate position . 

As note d above , gende r i s only on e socia l construct . Other s includ e thos e relatin g t o 
race, ethnicity , class , age , disability , marita l statu s an d sexuality . I n assessin g th e 
impact o f actua l o r proposed policie s an d la w o n individuals , attentio n mus t b e give n 
to th e intersectio n o f al l suc h variables . The gendere d impac t o f a  particular polic y 
may b e obscure d b y othe r form s o f disadvantage; similarly , a  focus o n gende r mus t no t 
obscure th e relevanc e o f othe r factors . (Fo r a  good exampl e o f considering rac e an d 
gender, se e th e Committe e o n th e Eliminatio n o f Racial Discrimination , Genera l 
Recommendation 2 5 o n th e Gende r Dimension s o f Racia l Discrimination , 2000. ) 
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What is Gender Analysis? 
Gender analysi s begin s wit h the identification o f the socia l role s of men an d wome n 
and the implications thes e hav e for status, opportunitie s an d access to and contro l of 
resources. I t thus involve s the collection an d us e of sex-disaggregated dat a tha t revea l 
the role s an d responsibilitie s o f women an d men . Thes e dat a ar e fed into the policy 
process to enable assessment s of how existin g an d propose d policie s an d programme s 
may affec t wome n an d me n differentl y an d unequally . Gende r analysi s als o involve s 
assessing how gende r role s an d gender-inequitabl e powe r relation s ma y affec t the 
achievement o f a range of development goals , includin g the goal of gender equalit y 
and equity . 

Gender analysi s need s to be both quantitativ e an d qualitative . The us e of gender-
sensitive indicator s i n such area s as demographics, pattern s o f human settlement , 
households an d families , education , health , economi c activity , acces s to land and 
credit, lega l rights , gender-based violenc e an d macroeconomic s ca n provid e usefu l 
quantitative data . Thi s shoul d be complemented b y qualitative data , whic h trac e 
historical, political , economic , socia l an d cultura l force s i n order to clarify ho w an d 
why gende r difference s cam e about , an d thus provid e indicator s a s to how the y migh t 
be changed . 

What is Gender Mainstreaming ? 
Mainstreaming a  gender perspective is  the process of assessing the implications for women  and 
men of  any planned  action,  including  legislation,  policies or programmes, in  any area  and at 
all levels, It is a strategy for making women's  as  well as mens concerns  and experiences  an 
integral dimension in  the design, implementation,  monitoring  and  evaluation  of  policies and 
programmes in  all political, economic  and  societal  spheres so that women and  men benefit 
equally and inequality  is  not perpetuated.  The  ultimate goal  is to achieve gender equality. 

Agreed conclusions of the UN Economic 
and Social Council 1997/2 

At th e same time , gende r mainstreamin g doe s not automatically remov e the need for 
women-specific programme s o r for projects targetin g women . Thes e wil l often remai n 
necessary t o redress particula r instance s o f past discriminatio n o r long-term, systemi c 
discrimination. However , wheneve r separat e programmes , project s o r institutions are 
set up for women i n the context o f mainstreaming gender , i t is vital to ensure tha t 
they ar e accompanie d b y concrete measure s for integration an d co-ordination . 
Women-specific programme s an d gende r mainstreamin g ar e tw o strategie s directe d 
towards the same goa l - gende r equalit y - an d ma y operat e simultaneousl y o r separately. 

Gender mainstreamin g involve s a  number o f activities: 
• forgin g an d strengthenin g th e political wil l to achieve gende r equalit y and equity at 

the local , national , regiona l an d globa l levels ; 
• incorporatin g a  gender perspectiv e int o the planning processe s of all ministrie s and 

departments o f government, particularl y thos e concerne d wit h macroeconomi c and 
development planning , personne l policie s an d managemen t an d legal and 
constitutional affairs , includin g the administration o f justice; 

• integratin g a  gender perspectiv e int o al l phases of sectoral plannin g cycles , 
including the analysis, development , appraisal , implementation , monitorin g and 
evaluation o f policies, programmes an d projects ; 

• developin g system s for institutionalised collectio n an d use of sex-disaggregated dat a 
in statistica l analysi s to reveal ho w policie s affec t wome n an d me n differently ; 

• increasin g the numbers of women i n decision-making position s i n government and 
the publi c an d privat e sectors ; 
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• providin g tool s an d trainin g i n gende r awareness , gende r analysi s an d gende r 
planning t o decision-makers , senio r manager s an d othe r ke y personne l t o ensur e 
that the y understan d th e importanc e o f and kno w ho w t o integrat e a  gende r 
perspective int o thei r work ; 
forging linkage s betwee n government , th e privat e sector , civi l societ y an d othe r 
stakeholders t o ensur e a  co-ordination o f effort s an d resources . 

Because gende r mainstreamin g cut s acros s government sector s an d othe r socia l 
partners, i t require s stron g leadershi p an d co-ordination . Th e Commonwealt h 
approach t o providin g th e necessar y leadershi p an d co-ordinatio n i s through th e 
Gender Managemen t Syste m (GMS) , whic h i s designed t o facilitat e gende r 
mainstreaming (se e Chapte r 2) . 

Gender mainstreamin g i n lega l an d constitutiona l affair s require s a  rights-base d 
approach t o socia l policy . Gende r factor s mus t b e a n integra l par t o f al l legislativ e 
programmes, judicia l decision-making , administrativ e polic y an d decision-making . 
Since th e form s an d manifestation s o f inequality diffe r amon g states , the implementatio n 
of gender mainstreamin g mus t b e context-specifi c an d tak e accoun t o f such variable s 
as economic development , politica l an d governmenta l institutions , loca l governmen t 
structures, religio n an d th e plac e o f customary law . Issues tha t wil l facilitate o r imped e 
gender mainstreamin g i n th e particula r societ y mus t b e identifie d an d addressed . 

This mean s tha t ther e i s a need fo r a n individualise d an d localise d gende r audi t o f la w 
and lega l institution s fo r eac h stat e an d sub-stat e unit . Also , gende r mainstreamin g 
must brin g abou t actua l change , thu s goin g beyon d change s t o th e forma l lega l 
structures an d la w o n th e books . Legal , an d consequentl y social , change s mus t b e 
owned b y th e peopl e an d mus t b e locate d i n th e contex t o f thei r cultur e an d religion . 
Strategies mus t therefor e b e worked ou t withi n thos e framework s throug h co-ordinatio n 
and consultatio n wit h wome n an d me n a t th e grassroot s level . 

It i s also importan t t o not e tha t suc h advance s a s greater participatio n o f women i n 
decision-making an d i n activitie s o f governmental departments , althoug h a n importan t 
step i n mainstreamin g an d ensurin g gende r equity , ar e no t o f themselve s sufficien t t o 
ensure th e require d cultura l an d behavioura l change s necessar y whe n assertin g tha t 
gender matters . Car e mus t b e take n no t t o perpetuat e th e syste m throug h strategi c 
window-dressing withou t addressin g th e relate d issue s i n political , social , cultura l an d 
economic affairs . 

States ca n see k technica l assistanc e i n designing , implementin g an d evaluatin g 
programmes fro m U N agencie s (includin g th e Offic e o f the Hig h Commissione r fo r 
Human Rights , th e U N Divisio n fo r th e Advancemen t o f Women, UNIFE M an d 
UNDP) an d regiona l group s workin g o n gende r analysis , suc h a s the Souther n Africa n 
Research an d Documentatio n Centr e (SARDC) . Guidanc e i s also availabl e fro m th e 
Gender an d Yout h Affair s Divisio n o f the Commonwealt h Secretariat . Thei r manual s 
and trainin g session s ca n b e use d fo r assistance . 

Why Mainstream Gender ? 
Despite majo r difference s i n level s o f economic development , socia l structure s an d 
prevailing religiou s an d secula r ideologies , state s have i n commo n tha t inequalit y 
exists between wome n an d men . Thi s allow s suggestion s fo r gende r mainstreamin g t o 
be mad e wit h respec t t o al l states . 

Gender mainstreamin g ha s bee n promote d a s an internationa l strateg y fo r th e 
achievement o f gender equalit y sinc e th e Thir d U N Worl d Conferenc e o n Wome n 
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held i n 198 5 (Nairobi , Kenya ) an d wa s further urge d a t th e Fourt h U N Worl d 
Conference o n Wome n i n 199 5 (Beijing , China ) an d it s follow-up proces s a t th e 
23rd Specia l Sessio n o f the Genera l Assembl y (Beijing+5 , June 2000) . 

The Beijin g Platfor m fo r Action , 199 5 i n paragrap h 21 7 refer s t o th e 'ga p between th e 
existence o f rights an d thei r effectiv e enjoyment' . Mainstreamin g i s a too l tha t ca n b e 
used t o redres s thi s gap - Further , i n paragraph 22 1 th e PF A state s tha t 'intensifie d 
efforts ar e neede d t o integrat e th e equa l statu s an d huma n right s o f al l women an d 
girls int o th e mainstrea m o f United Nation s system-wid e activities' . Th e obligatio n o n 
UN institution s i s extended t o membe r state s i n paragrap h 229,whic h stipulate s tha t 
'Governments shoul d promot e a n activ e an d visibl e polic y o f mainstreaming a  gende r 
perspective i n al l programmes an d policies' . 

The nee d t o accelerat e th e proces s o f mainstreaming a  gender perspectiv e wa s 
recognised i n th e Outcom e Documen t adopte d a t th e 23r d Specia l Sessio n o f th e 
General Assembly : 'Wome n 2000 : Gender equality , developmen t an d peac e fo r th e 
twenty-first century ' i n June 2000 - Paragrap h 8 0 o f the Further  actions and initiatives  to 
implement the  Beijing Declaration and  the  Platform for  Action  call s on government s to : 
'[d]evelop an d us e frameworks , guideline s an d othe r practica l tool s an d indicator s t o 
accelerate gende r mainstreaming , includin g gender-base d research , analytica l tool s an d 
methodologies, training , cas e studies , statistic s an d information' . 

In additio n t o th e commitmen t t o gende r mainstreamin g containe d i n thes e 
international statement s o f policy, ther e ar e othe r reason s fo r it s adoption . Gende r 
mainstreaming i s essential fo r a  properly functionin g democracy . I t put s peopl e a t th e 
heart o f policy-making; lead s t o bette r informe d policy-makin g an d therefor e enhance d 
government; make s ful l us e o f al l human resource s an d acknowledge s th e share d 
responsibilities o f women an d me n i n al l sphere s o f socia l ordering ; make s gende r 
visible a t al l level s o f society; an d take s accoun t o f diversity betwee n wome n an d me n 
and betwee n wome n an d women , me n an d me n (Counci l o f Europe, 1998) . 

In sum , argument s o f efficiency , effectiveness , economics , equit y an d socia l justice al l 
support th e integratio n o f gender issue s int o nationa l lega l policie s an d programmes . 

Obstacles to Gender Mainstreaming 
It i s important t o identif y obstacle s t o gende r mainstreamin g s o tha t the y ca n b e 
addressed. Thes e ma y b e foun d i n existin g laws , includin g legislatio n an d customar y 
laws, an d i n societa l structure s tha t hav e com e t o b e see n a s 'natural' , 'th e wa y thing s 
are done ' an d 'moral. ' Othe r obstacle s ma y b e th e attitud e o f key stakeholders ; th e 
representation o f gender concern s a s foreign, 'western ' imports ; and policie s connecte d 
to macro-economic s an d globalisation , includin g structura l adjustmen t programme s 
and privatisatio n o f services previousl y viewe d a s public. Particula r obstacle s includ e 
the following : 

Lack of constitutional guarantees 

In man y countrie s ther e ar e stil l no constitutiona l guarantee s agains t discriminatio n 
on th e basi s of sex and som e constitutions mak e th e guarantee s o f non-discriminatio n 
subject t o customary o r traditional law . Judges may be unwilling t o apply constitutiona l 
guarantees o f sex equality . I n addition , ther e ma y b e a  legally sanctione d hierarch y o f 
rights: political right s ar e guarantee d b y many constitution s bu t ver y few constitution s 
have simila r guarantee s i n relatio n t o socia l an d economi c rights . This privilegin g o f 
the politica l ove r th e economi c ma y have a  disproportionately negativ e impac t o n 
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women, wh o ar e largel y responsibl e fo r managin g th e househol d econom y an d fo r th e 
care o f children , th e age d an d th e disabled . 

Reservations to treaties 

States ma y hav e far-reachin g reservation s t o internationa l obligations , includin g t o th e 
Convention o n th e Eliminatio n o f Al l Form s o f Discrimination Agains t Wome n 
(CEDAW). Thes e includ e reservation s tha t specif y non-applicatio n o f the Conventio n 
where i t i s contrary t o constitutiona l provision s o r professed religiou s requirements . 

Discriminatory law s and legal practices 

In Commonwealt h countrie s wher e th e lega l syste m derive s fro m th e 'Westminster ' 
model, internationa l treatie s ar e no t self-executin g an d ma y no t bee n incorporate d 
into nationa l law . Further, i n man y countrie s ther e i s no anti-discriminatio n legislatio n 
that woul d giv e women lega l redres s agains t sex-base d discriminatio n perpetrate d b y 
state o r non-stat e actors . Women continu e t o face discriminatio n i n employmen t 
practices an d i n acces s t o educationa l facilitie s amongs t othe r areas . Even whe n ther e 
are law s prohibiting discrimination , ther e ma y b e n o lega l process o r remedy o r thes e 
may b e inadequat e t o protec t wome n agains t discrimination . 

A multiplicity of laws 

There ma y b e severa l differen t lega l system s an d structures , includin g secula r 
state (civi l an d criminal) , personal , religiou s an d customar y laws . Even whe n th e 
government i s willing t o legislat e fo r gende r equality , conflict s betwee n lega l 
hierarchies an d a n unwillingnes s t o confron t thes e difference s fo r fea r o f socia l unres t 
or instabilit y restric t claim s fo r women' s rights . Having differen t tribunal s operatin g 
under thes e differen t law s lead s t o inconsistenc y an d uncertainty . 

Harsh criminal and civil law regimes 

Perceived transgression s committe d b y women, suc h a s sexual activit y outsid e o f 
marriage, ma y receiv e especiall y hars h sentence s compare d wit h me n committin g th e 
same offence . Me n wh o commi t violen t crime s ma y hav e recours e t o defence s suc h a s 
family honour . Wher e judge s ar e overwhelmingl y male , ther e ma y b e a  lack o f 
understanding o f how suc h law s discriminate agains t wome n an d the y ma y b e harshl y 
applied. 

An informal sub-legal culture 

This i s the exercis e o f quasi-legal powe r b y bodies wit h n o forma l lega l authorit y fro m 
the state , suc h a s religious organisation s an d villag e communitie s o r elders . Villag e 
councils (mostl y male ) i n som e countries , fo r example , impos e hars h 'sentences ' o n 
women fo r violation s o f religious la w o r mora l standards . 

The interaction of multiple discriminations 

Differentiation base d o n gende r migh t b e mad e invisibl e becaus e anothe r aspec t o f 
discrimination i s highlighted. Fo r example , ther e ma y b e discriminatio n base d o n 
ethnicity, race , religion , disability , ag e o r sexuality . Programme s tha t addres s on e basi s 
for discriminatio n migh t ignor e th e gendere d aspect s o f th e problem . 
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Indifference o r lack of comprehension b y key stakeholders 

Stakeholders ma y fai l t o explai n policie s t o thos e i n th e secto r an d therefor e mee t 
resistance i n implementation . A t time s ther e i s a gap between polic y formulatio n an d 
implementation du e t o a  lac k o f effective communicatio n betwee n senio r polic y 
makers an d lowe r staf f cadre s wh o ar e t o pu t suc h policie s int o practice . Ke y 
stakeholders ma y no t b e committe d t o chang e o r t o effectiv e lega l reform. Economi c 
development ma y b e prioritised , bu t th e linkag e betwee n gende r equalit y an d 
economic developmen t ma y no t b e considered . Eve n wher e ther e i s a forma l 
acceptance o n th e par t o f the stat e tha t the y shoul d eliminat e gender-base d 
discrimination, suc h discriminatio n ma y continu e t o b e reflecte d i n polic y formulatio n 
uninformed b y gende r impac t analysis . I t ma y b e difficul t t o gai n th e politica l wil l t o 
implement judicia l ruling s upholdin g se x equality . Fo r example , th e rulin g i n Longwe  v. 
Intercontinental Hotels  (practic e o f excluding unaccompanie d wome n fro m th e hote l 
violated he r constitutiona l rights ) wa s not implemente d i n Zambia , an d th e Longw e 
judgement wa s subsequently over-rule d i n Mwanza  v.  Holiday  Inn;  th e Nepales e 
government di d no t introduc e ne w law s on inheritanc e afte r th e cas e o f Dhungana v. 
Nepal (law s tha t limi t women' s abilit y t o inheri t ancestra l lan d foun d discriminatory) ; 
and th e decisio n i n Md Ahmed  Khan  v.  Shah  Ban o Begu m (Musli m ma n require d t o 
pay alimon y o n divorc e i n accordanc e wit h secula r Crimina l Code)wa s reverse d b y th e 
Indian government . 

Limited politica l participatio n b y women 

CEDAW call s o n State s Partie s t o eliminat e discriminatio n agains t wome n i n politica l 
life b y ensuring thei r righ t t o vot e i n al l election s an d participat e i n th e formulatio n 
and implementatio n o f government policy . However , wome n continu e t o b e margina l 
participants i n th e forma l an d institutiona l politica l processe s i n mos t countries . To o 
often, th e issu e o f representation o f women a s a  socia l grou p i s avoided b y assumin g a 
community o f interest s betwee n me n an d wome n an d takin g women' s consen t a s 
given. Whil e i t i s true tha t no t al l women ar e committe d t o gende r equalit y (an d tha t 
some me n are) , th e chance s fo r succes s i n mainstreamin g appea r t o b e enhance d whe n 
there ar e wome n i n key position s fo r th e planning , desig n an d implementatio n o f 
policy. Abou t on e thir d i s regarded a s sufficient 'critica l mass ' t o influenc e decision -
making. 

The view that huma n rights are only applicable i n the public sphere 

At th e internationa l level , gain s hav e bee n mad e i n linkin g violation s agains t wome n 
by non-state actor s (i n th e privat e sphere ) an d systemi c o r societa l gende r 
discrimination. However , man y state s have no t acte d t o protec t wome n from , 
eliminate an d punis h 'privat e violations' . There i s still a  perception tha t huma n right s 
relate t o th e publi c spher e an d tha t wha t take s place i n th e famil y i s a private matter . 
Thus women' s experience s o f inequality , abus e an d lac k o f personal autonom y i n th e 
private spher e ar e no t redressed . Ther e ma y b e a  lack o f knowledge o r reliabl e an d 
objective dat a abou t gende r inequalities . 

Cultural acceptance of gender discrimination 

This include s th e perceptio n tha t th e subordinat e positio n o f women i n societ y i s 
'natural' an d tha t attempt s t o addres s i t ar e sociall y disruptiv e an d divisive . Th e 
growth o f religious fundamentalism , whic h emphasise s an d a t time s distort s th e rol e o f 
culture, religion , communit y an d th e family , reinforce s notion s o f women's role s i n an d 
outside th e famil y tha t den y the m acces s t o th e ful l realisatio n o f their rights . 
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Lack of or limited access to education 

Of th e billio n peopl e world-wid e wh o ca n neithe r rea d no r write , two-third s ar e 
women. I n som e states , illiterac y rate s ar e particularly hig h an d girls ' access t o 
education eve n a t th e primar y leve l i s severely limited . Economi c hardship , worsene d 
through structura l adjustmen t programmes , ma y mea n th e remova l o f girls fro m 
schooling. Hig h level s o f teenage pregnanc y ma y lea d t o earl y drop-out , o r expulsion , 
from school . Eve n wher e wome n hav e reache d reasonabl e level s o f primary an d 
secondary education , ther e ma y b e a  lack o f trainin g availabl e fo r wome n i n technica l 
and professiona l skills . 

Legal illiteracy 

Women ma y hav e littl e o r no knowledg e o f thei r lega l rights , an d ma y als o b e 
unwilling o r unabl e t o see k lega l redres s eve n wher e remedie s exist . A  woma n ma y b e 
reluctant t o repor t domesti c violence , fo r example , i f there i s no protectio n fro m 
further instances . Sh e ma y als o fear th e cost s o f lega l assistance . Access t o lega l 
institutions an d processe s ma y b e practicall y impossibl e i n rura l areas . 

The sexual division of labour 

Much o f women's tim e i s spent i n househol d activities , suc h a s collecting wate r an d 
fuel, preparin g foo d an d carin g fo r childre n an d th e elderly . The lac k o f recognition o f 
women's unpai d labou r lead s to a n undervaluin g o f the sam e task s when performe d i n 
the pai d workforce . Certai n form s o f paid wor k ar e see n a s especially suitabl e fo r 
women, typicall y thos e involvin g caring , service , domestic-typ e task s an d passiv e 
labour. The doubl e burde n o f unpaid domesti c labou r an d paid labou r i s not recognised . 

Early or customary marriages 

Early marriag e deprive s girl s of education an d als o limit s thei r opportunitie s t o develo p 
skills tha t woul d giv e the m socia l o r economi c independence . Earl y sexua l activit y an d 
childbearing ca n caus e sever e healt h problems . Customar y marriage s ma y no t b e 
registered, leavin g wome n unabl e t o clai m propert y rights , inheritanc e and/o r 
economic support . 

Lack of access to credit; prohibitions on land ownership 

Gender-biased acces s t o economi c resource s suc h a s bank loans , mortgage s o r othe r 
types o f credi t ma y restric t women' s abilit y t o b e financiall y independent . Wome n ma y 
also be prevente d fro m ownin g o r inheritin g propert y b y discriminatory propert y an d 
inheritance law s and policies . These factor s contribut e t o th e feminisatio n o f poverty . 

Disparity between urban and rura l women 

Despite gain s mad e b y women i n urba n areas , rura l wome n ma y lac k opportunit y i n 
education an d employmen t an d lac k acces s t o healt h car e an d lega l services . They ma y 
be especiall y vulnerabl e t o loca l communit y elders . 

Economic restructuring and structural adjustment programme s 

The advers e impac t o f economic liberalisatio n an d privatisatio n ca n fal l 
disproportionately o n women . Countrie s tha t hav e entere d int o structura l adjustmen t 
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agreements ma y cu t bac k socia l service s an d foo d subsidies , privatise socia l service s an d 
undertake monetar y refor m (whic h free s nationa l incom e fo r servicin g th e foreig n 
debt). The governmen t ma y be given no choic e b y internationa l financia l institution s 
(IMF, Worl d Bank ) an d ther e ma y b e long-ter m benefits , bu t suc h programme s affec t 
women muc h mor e tha n men . Thi s i s because wome n ar e disproportionatel y 
represented a s carers an d accordingl y mus t mak e u p th e ga p lef t b y th e lessenin g o f 
public service s an d becaus e ther e ar e greate r number s o f women i n poverty i n th e firs t 
place (se e Beijin g PF A para . 5 9 (a ) an d (f ) fo r strategie s fo r th e IM F and Worl d Ban k 
in thi s regard) . The Independen t Exper t o n Huma n Right s an d Extrem e Poverty , wh o 
has analyse d th e effect s o f poverty o n th e huma n right s o f women, ha s pointe d ou t 
that takin g al l developing countrie s together , militar y expenditur e equal s th e 
combined tota l spendin g o n healt h an d education . 

Effects o f arme d conflic t 

Most recen t an d on-goin g conflict s ar e civi l war s tha t mak e th e entir e countr y a  wa r 
zone an d caus e a  major increas e i n th e numbe r o f civilian casualties . These war s ar e 
characterised b y crimes an d huma n right s abuses , such a s sexual violenc e agains t 
women includin g rap e an d enslavement . Th e burde n o f caring fo r injure d an d 
traumatised peopl e throughou t th e conflic t als o falls mos t heavil y o n women . Conflict s 
have create d massiv e movement s o f peoples bot h withi n thei r ow n nation s (makin g 
them internall y displace d persons ) an d int o neighbourin g countrie s an d furthe r afiel d 
as refugees. Th e dislocatio n thu s cause d ha s lef t wome n increasingl y susceptibl e t o 
gender violenc e whic h the y ma y experienc e prio r t o flight,  durin g flight,  i n th e 
country o f asylum, an d whe n the y ar e bein g repatriated . Th e consequence s fo r wome n 
of the socia l dislocatio n cause d b y arme d conflic t mus t als o be take n int o accoun t i n 
post-conflict reconstruction . 

The media 

The mainstrea m medi a ma y b e unwillin g t o carr y article s an d programme s o n matter s 
of concern t o wome n o r ma y trivialis e them . Ther e ma y b e a n ideologica l tensio n 
between upholdin g a  free press , allowing fo r th e ful l expressio n o f different views , an d 
the necessit y o f combating gende r stereotypin g throug h th e popula r media . 

Lack o f resource s 

Resources ma y be lackin g o r ther e ma y be a n unwillingnes s t o commi t resource s t o 
what i s regarded a s a  low priority issue . 

Inadequate researc h 

Lack o f research on , fo r example , th e economi c cause s an d situatio n o f prostitution , 
voluntary migratio n o f women worker s an d traffickin g ca n inhibi t appropriat e lega l 
responses. 

Non-governmental organisation s (NGOs) 

There ma y b e n o lega l framework fo r N G O activity , o r restrictions o n thei r activity , 
limiting thei r effectiv e involvemen t i n seekin g change . Developmen t NGO s ma y no t 
include women' s concern s o n thei r agendas , leavin g thes e t o women' s NGOs . 
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Trade Unions 

Opposition t o trade union activity and oppression of trade union activist s might limi t 
attempts to improve conditions for women workers. In any case, male-dominated 
Trade Unions may be more concerned i n maintaining male privileges in the workplac e 
than i n enhancing the protection o f women's rights. 

Such obstacles are likely to exist to a greater or lesser extent i n most states. Their 
identification i s a first ste p in gender mainstreaming, and determination o f which are 
most applicable i n a particular context . Measures for thei r lessening or removal may be 
required a t the political, legal , budgetary or social level, requiring co-operation o f all 
stakeholders, including government, lega l bodies, employers, media and public and 
private finance sectors . These issues are explored further below . 

19 



Gender Mainstreamin g i n Lega l and Constitutiona l Affairs : A Reference Manua l fo r Governments and Othe r Stakeholder s 

The Gender Managemen t System 

The Commonwealt h Secretaria t i s encouraging th e establishmen t o f Gende r 
Management System s a t th e nationa l leve l Thi s mean s tha t th e design , implementation , 
monitoring an d evaluation s o f laws , policies an d programme s withi n th e lega l an d 
constitutional secto r shoul d no t onl y ensur e equalit y an d justic e fo r al l regardles s o f 
sex an d gender , bu t shoul d als o tak e int o accoun t th e contribution s tha t ca n b e mad e 
by al l stakeholder s workin g i n thi s area . Stakeholder s includ e Ministrie s o f Justice, 
Legal an d Constitutiona l Affairs , Ministrie s o f Women's Affairs , Ministrie s o f Internal / 
Home Affairs , La w Reform Commissions , Legislature , Judiciary , Huma n Right s 
Commissions, Electora l Commissions , Constitutiona l Commissions , police , prisons , 
probation, La w Societies , an d relevan t women' s organisations . Th e guidin g principl e 
should be working togethe r t o promote huma n right s for all , fairness i n the administratio n 
of justice, an d a  world fre e o f violence agains t women , me n an d children . Thi s ca n b e 
achieved i f there i s an enablin g environmen t including : (i ) politica l wil l an d 
commitment a t th e highes t leve l t o pu t i n plac e gende r sensitiv e policie s an d laws ; (ii ) 
adequate structure s an d mechanism s t o allo w effectiv e collaboratio n an d co-ordinatio n 
of the wor k o f al l stakeholders ; an d (iii ) willingnes s o f those stakeholder s an d 
implementers wh o hav e neve r bee n expose d t o issue s related t o gender , huma n right s 
and th e law , a s well as , women an d th e la w t o acquir e knowledg e an d skill s i n gende r 
awareness, an d gende r analysi s an d planning . T o thi s end , trainin g an d capacit y 
building ar e essentia l Th e Ministrie s o f Justice, Lega l an d Constitutiona l Affair s an d 
associated agencies , th e judiciar y an d Ministrie s o f Internal/Hom e Affairs , shoul d 
therefore consul t an d als o harness th e knowledg e an d skill s i n gende r awarenes s an d 
sensitisation, gende r analysi s an d plannin g tha t exis t withi n th e Ministrie s o f Women' s 
Affairs, women' s organisations , an d Women' s Studie s Department s a t th e Universit y 
and trai n thei r staf f i n orde r t o full y addres s gende r concern s i n th e lega l process . 

The Commonwealt h Secretaria t ha s develope d a  mode l framewor k fo r a n integrate d 
approach fo r combatin g violenc e agains t wome n base d o n th e gende r managemen t 
system principle s tha t illustrate s ho w stat e an d non-stat e stakeholder s ca n wor k 
together t o addres s violenc e agains t wome n (se e Chapte r 6  for details) . 

What i s the Gende r Managemen t System ? 
The Gende r Managemen t Syste m i s an approac h t o gende r mainstreamin g 
developed b y th e Commonwealt h Secretariat . I t i s an integrate d networ k o f 
structures, mechanism s an d processe s pu t i n place i n a n existin g organisationa l 
framework i n orde r t o guide , plan, monito r an d evaluat e th e proces s o f 
mainstreaming gende r int o al l area s o f a n organisation' s work . I t i s intended t o 
advance gende r equalit y an d equit y throug h promotin g politica l will ; forging a 
partnership o f stakeholder s includin g government , privat e secto r an d civi l society ; 
building capacity ; an d sharin g goo d practice . The GM S i s described mos t 
completely i n th e Gender  Management  System  Handbook  (Commonwealt h 
Secretariat, 1999b) . 

2 

20 



Gender Mainstreamin g i n Lega l and Constitutiona l Affairs : A Reference Manua l fo r Governments and Other  Stakeholder s 

What are the Objectives of the GMS ? 
Objectives o f the GM S include : 
• assistin g government an d non-stat e actor s i n implementin g th e 199 5 Commonwealt h 

Plan o f Action o n Gende r an d Developmen t an d it s Update, Th e Beijin g Platfor m 
for Action , an d othe r gender-awar e internationa l mandates ; 

• strengthenin g Nationa l Women' s Machineries ; 
• strengthenin g th e capacit y o f National Women' s Machineries , cor e an d sectora l 

government ministries , developmen t NGOs , th e privat e secto r an d othe r member s 
of civi l societ y t o mak e gender-awar e developmen t policies , plans an d programme s 
at al l levels , and t o facilitat e partnership-buildin g s o as to creat e a  broad-base d 
national constituenc y committe d t o gende r equality ; an d 

• creatin g a n enablin g environmen t whic h take s int o accoun t bot h favourabl e factor s 
and obstacle s t o th e effectiv e implementation , monitorin g an d evaluatio n o f 
gender-aware plan s an d programmes . 

The Stakeholder Framewor k 
The GM S adopt s a  stakeholder approac h t o gende r mainstreaming . Thi s recognise s 
that th e stat e i s not th e onl y playe r i n effort s t o achiev e gende r equalit y an d equity , 
but mus t wor k i n partnership wit h othe r socia l partners o r stakeholders . The ke y 
stakeholders i n a  GMS ar e th e Nationa l Women' s Machinery , othe r governmen t 
ministries an d departments , NGOs , th e media , academi c institutions , professiona l 
associations, inter-governmenta l organisations , dono r agencie s an d wome n an d me n i n 
the broade r civi l society . Within th e stakeholde r framework , th e GM S i s based o n th e 
three broa d principle s o f empowerment , integratio n an d accountability . 

Empowerment: Empowermen t mean s havin g contro l ove r th e decision s an d issue s 
that affec t one' s life . I n particular , i t mean s havin g representatio n i n decision-makin g 
bodies an d contro l ove r th e distributio n o f resources . Where wome n ar e under -
represented i n decision-makin g positions , th e GM S recommend s actio n t o redres s th e 
imbalance. Participatio n i n planning an d decision-makin g processe s ha s th e additiona l 
benefit o f increasin g a  sense o f commitment t o an d ownershi p o f th e plan' s objectives . 
At th e persona l level , thi s mean s tha t equalit y wil l infor m th e choice s wome n an d 
men mak e i n definin g gende r role s an d responsibilitie s expresse d a t home , i n th e wor k 
place an d i n communit y life . The wides t possibl e participatio n i n gende r plannin g i s 
therefore desirable . 

Integration: Th e GM S adopt s a  systemic, holisti c approac h t o mainstreaming . I t aim s 
to transfor m th e structure s i n societie s tha t creat e an d perpetuat e gende r an d othe r 
inequalities rathe r tha n t o merel y mak e a d hoc piecemea l interventions . Thi s entail s a 
high degre e o f analysis , co-ordinatio n an d integratio n o f effort . Th e GM S i s structure d 
to operat e i n a  co-ordinated wa y a t differen t level s an d i n differen t sector s o f 
government an d society . Suc h integratio n i s necessary i f the GM S i s to reflec t th e 
diversity i n society ; 'women ' an d 'men ' d o no t exis t separat e fro m othe r construct s 
such a s race/ethnicity, class/caste , ag e an d disability . Gende r inequalitie s canno t b e 
addressed adequatel y unles s th e inequalitie s arisin g fro m thes e othe r variable s ar e als o 
addressed. 

Accountability: Creatin g chang e i n a n organisatio n an d i n societ y require s actio n t o 
motivate peopl e t o effec t th e necessar y changes . The system s tha t motivat e chang e 
can b e o f tw o kinds : incentiv e systems , which provid e reward s fo r th e achievemen t o f 
specific goals ; and boundar y systems , which defin e wha t behaviou r i s unacceptable, se t 
minimum standard s o f achievemen t an d impos e sanction s i f these standard s ar e no t 
attained. 
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Figure 1 The Gender Managemen t Syste m (GMS) 

GMS Structures 
Enabling al l the key stakeholders to participate effectively i n the mainstreaming of 
gender into governments' policy and programming requires the establishment and/o r 
strengthening o f formal institutiona l arrangement s within and outside government . 

These arrangements can be summarised a s follows: 
• A  Lead Agency (usuall y the Ministry of Gender or Women's Affairs o r other 

National Women's Machinery), which initiates and strengthens the GMS 
institutional arrangements , provides overall co-ordination and monitoring and 
carries out advocacy, communications, media relations and reporting; 

• A  Gender Management Team (consisting of representatives from th e Lead Agency, 
key government ministrie s and civil society), which provides leadership for th e 
implementation o f the GMS; defines broad operational policies, indicators of 
effectiveness an d timeframes fo r implementation ; an d co-ordinates and monitors its 
performance; 

• A n Inter-Ministeria l Steerin g Committee whose members are representatives of 
the Lead Agency and the Gender Focal Points (see below) of all government 
ministries, and which ensures that gender mainstreaming i n government policy, 
planning and programmes in all sectors is effected an d that strong linkages are 
established between ministries ; 
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• Gende r Foca l Point s (senio r administrativ e an d technica l staf f i n al l governmen t 
ministries), wh o identif y gende r concerns , co-ordinat e gende r activitie s (fo r 
example training) ; promot e gende r mainstreamin g i n th e planning , implementatio n 
and evaluatio n o f al l activitie s i n thei r respectiv e sectors ; an d si t o n th e Inter -
Ministerial Steerin g Committee ; 

• A  Parliamentar y Gende r Caucu s (consistin g o f gender-aware , cross-part y femal e 
and mal e parliamentarians) , whic h carrie s ou t awarenes s raising , lobbyin g an d 
promoting th e equa l participatio n o f women an d me n i n politic s an d al l aspect s o f 
national lif e an d bring s a  gender perspectiv e t o bea r o n parliamentar y structure s an d 
procedures an d matter s unde r debate ; 

• Representative s o f civi l societ y ( a National Gende r Equalit y Commission/Council , 
academic institutions , NGOs , professiona l associations , medi a an d othe r 
stakeholders), wh o represen t an d advocat e th e interest s an d perspective s o f 
autonomous association s i n governmen t policy-makin g an d implementatio n 
processes. 

GMS Mechanisms 
There ar e fou r principa l mechanism s fo r effectin g chang e i n a n organisatio n usin g 
a GMS : 
• G ender analysis:  Thi s clarifie s th e status , opportunities , etc . o f men an d women . 

It involve s th e collectio n an d analysi s o f sex-disaggregated dat a whic h revea l ho w 
development activitie s impac t differentl y o n wome n an d me n an d th e effec t gende r 
roles an d responsibilitie s hav e o n developmen t efforts . I t als o involve s qualitativ e 
analyses tha t hel p t o clarif y ho w an d wh y thes e differen t roles , responsibilitie s an d 
impacts hav e com e about . 

• G ender training:  Man y o f the stakeholder s i n a  GMS wil l require trainin g i n suc h 
areas a s basic gende r awarenes s an d sensitisation , gende r analysis , gender planning , 
the us e o f gender-sensitive indicators , monitorin g an d evaluation . Sinc e th e GM S 
aims a t th e gradua l transformatio n o f organisations an d a  realignment o f the belie f 
systems, power structure s an d polic y an d plannin g processe s i n them , trainin g mus t 
also includ e segment s o n overcomin g hostilit y t o gende r mainstreamin g an d ma y 
also need t o includ e conflic t preventio n an d resolutio n an d th e managemen t o f 
change. 

• Management  Information  System:  Thi s i s the mechanis m fo r gatherin g th e dat a 
necessary fo r gende r analysi s an d sharin g an d communicatin g th e finding s o f tha t 
analysis, usin g sex-disaggregate d dat a an d gender-sensitiv e indicators . Th e 
Management Informatio n Syste m i s much mor e tha n jus t a  library o r resourc e 
centre; i t i s the centra l repositor y o f gender informatio n an d th e mean s b y whic h 
such informatio n i s generated b y an d disseminate d t o th e ke y stakeholder s i n th e 
GMS. 

• Performance  Appraisal  System:  Base d o n th e result s o f gender analysis , th e GM S 
should establis h realisabl e target s i n specifi c areas . For example , wome n shoul d 
make u p 2 0 per cen t o f judges, o r 3 0 pe r cen t o f those i n decision-makin g position s 
in government , b y th e yea r 200 5 and , o n achievement , furthe r target s shoul d b e set . 
The achievemen t o f these target s shoul d b e evaluate d bot h a t th e individua l an d 
departmental leve l throug h a  gender-aware Performanc e Appraisa l System . Thi s 
should no t b e separat e fro m whateve r syste m i s already i n place fo r appraisin g th e 
performance o f employees ; rathe r th e presen t syste m shoul d b e reviewe d an d 
overhauled t o ensur e tha t i t i s gender-sensitive. Th e Performanc e Appraisa l Syste m 
should als o tak e int o accoun t th e leve l o f gender sensitivit y an d skill s (fo r exampl e 
as acquired throug h gende r trainin g o r fiel d experience ) o f individuals . The Gende r 
Management Tea m shoul d wor k i n partnershi p wit h th e centra l personne l offic e o f 
government an d sectora l personne l department s t o ensur e tha t th e Performanc e 
Appraisal Syste m i n plac e reflect s thes e concerns . 
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What does a GMS Achieve? 
A Gender Management Syste m can have the following beneficia l impacts : 
• developmen t policie s and programmes that work because they take into account th e 

realities of, an d draw upon the skills of, al l the world's population, not just the male 
half; 

• a  fair and equitable distribution of power, resources and decision-making betwee n 
women and men; 

• governmen t ministrie s and institutions tha t are able to respond to the needs of both 
women and men in their respective sectors; 

• staf f who are trained and experienced i n addressing issues from a  gender perspective; 
and an efficient an d effective mechanis m for meeting reporting requirements unde r 
international treatie s and agreements such as the Convention o n the Elimination of 
All Forms of Discrimination Against Women (CEDAW ) an d for implementing th e 
concluding comments and recommendations o f such bodies (see Chapter 3). 
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Using a Rights-Based Approach to 
Gender Mainstreamin g 

Policies fo r gende r mainstreamin g i n th e lega l an d constitutiona l secto r mus t b e 
developed i n th e contex t o f respec t fo r women' s an d men' s human rights . Since th e 
human right s discourse did no t initiall y focus o n women' s human rights , an understandin g 
of the internationa l lega l requirement s fo r th e guarante e o f thes e right s i s an importan t 
basis for gende r mainstreaming . 

Certain right s are foundational Thes e includ e equalit y before th e la w without distinctio n 
based o n sex , race, ethnicity, religio n or political belief ; the independenc e o f the judiciary ; 
freedom o f expression an d a  free press ; and procedure s fo r a  fair trial . Th e concentratio n 
in thi s Manua l o n gende r equalit y doe s no t detrac t fro m th e importanc e o f th e 
obligation o n state s t o respec t an d t o ensur e respec t fo r al l human right s an d freedom s 
to al l people i n thei r jurisdiction . Gende r equalit y an d respec t fo r al l human rights , 
economic an d socia l a s well a s civil an d political , ar e complementar y an d interactive . 

International huma n right s offe r a n importan t framewor k tha t citizen s ca n us e t o hol d 
their state s accountabl e fo r th e provisio n o f basic needs . A rights-base d approac h 
affirms th e legitimac y o f women's claims , allow s progress t o b e measure d agains t 
objective standard s an d uphold s th e state' s internationa l obligations . 

Universal Human Rights 
Human right s ar e 'fundamenta l principle s o f justice, whose underlyin g value s ar e foun d 
in element s o f many o f the world' s system s o f religion an d ethics ' (Connors , 1995) . 
Respect fo r huma n right s lie s a t th e hear t o f the Unite d Nation s Charte r an d i s one o f 
the accepte d goal s o f the internationa l community , a s well a s most nationa l 
governments. Numerous internationa l agreement s an d convention s (treaties ) sho w th e 
importance o f thi s concept . Som e dat e bac k t o th e beginnin g o f the 20t h century , fo r 
example th e measure s adopte d b y government s i n 190 2 wit h respec t t o marriage , 
divorce an d custod y o f minor children ; th e Leagu e o f Nations' wor k o n slaver y an d 
trafficking o f women; th e Internationa l Labou r Organisation' s commitmen t t o equalit y 
in th e workplace ; an d th e importan t pioneerin g wor k o f the Pa n America n Union . 
However, th e majorit y com e fro m negotiation s tha t hav e take n plac e unde r th e 
auspices o f the Unite d Nations , startin g wit h th e U N Charte r i n 1945 . 

In 1948 , the U N Genera l Assembl y adopte d th e Universa l Declaratio n o f Human Right s 
which 'eloquentl y describe s th e "inalienabl e an d inviolabl e right s o f al l member s o f 
the huma n family " .  . .  [and] mark s a  moral mileston e i n th e histor y o f the communit y 
of nations ' (Internationa l Women' s Tribun e Centre , 1998) . This Declaration , togethe r 
with it s two implementin g Covenant s -  th e Internationa l Covenan t o n Civi l an d 
Political Right s (ICCPR , 1966 ) an d th e Internationa l Covenan t o n Economic , Socia l 
and Cultura l Right s (ICESCR , 1966 ) -  an d th e Optiona l Protocol s t o th e ICCPR , 
constitute wha t i s known a s the Internationa l Bil l o f Rights . 
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These and other internationa l treatie s are legally binding on the states that hav e 
become party to them and provide standards of conduct for governments t o fulfil . 
States Parties are obliged to take measures to ensure their implementation a t th e 
national level . Each of the core human rights treaties has a treaty monitoring body, a 
Committee o f independent expert s that monitors it s implementation an d to which 
states must submit periodic reports on their compliance. In some cases, the Committe e 
can initiate inquirie s into reports of systematic violations. Working groups and specia l 
rapporteurs can also be appointed by the UN Commissio n on Human Rights to report 
on specific human rights violations. Four human rights conventions allow for 
individual complaints . 

Women's Rights as Human Rights 
Women's rights have only recently been explicitly articulated a s an integral part of 
international human rights law. Although the UN Charter , Internationa l Bil l of 
Rights and every major human rights treaty clearly states that there should be no 
discrimination o n the basis of sex, 'tradition, prejudice an d social and economi c 
interests have generally excluded women from prevailing definitions an d 
interpretations o f these basic human rights and relegated women to secondary and/o r 
"special interest" status in human rights matters' (Bunch , 1999) . The growth of the 
international women' s movement has been a  significant facto r i n the growing 
acceptance that 'women' s rights are human rights' . 

Up until the 1970s , the focus was on discrimination, development an d the politica l 
and economic rights of women. This led to the adoption of the Convention o n the 
Elimination o f All Forms of Discrimination agains t Women (th e CEDAW 
Convention) b y the UN Genera l Assembly on 1 8 December 1979 . The Conventio n 
contains provisions on the rights to political and social equality and the rights to 
equality in health, education , employment an d family lif e (se e below). After it s 
adoption, the women's movement began to concentrate o n women's issues in terms of 
human rights , focusing specifically o n violence against women. This had a  major 
success in 199 3 at the World Conference o n Human Rights , Vienna. The Conferenc e 
asserted that 'al l human rights are indivisible, and interdependen t an d inter-related' , 
and women's groups from al l over the world successfully demande d tha t the UN 
General Assembly adopt a Declaration on the Elimination o f Violence Agains t 
Women and that th e UN Huma n Rights Commission appoin t a  Special Rapporteur on 
Violence Against Women, It s Causes and Consequences . 

The Vienna Declaration an d Programme of Action, signed by 171 governments, 
emphasises the duty of states, regardless of their political, economic and cultura l 
systems, to promote and protect al l human rights and fundamental freedoms . Despit e 
this, and the fact tha t th e majority o f countries are parties to the convention s 
comprising the Internationa l Bil l of Rights, debate continues concerning whethe r 
human rights are universal and indivisible or represent 'Western ' values. Claims are 
made for cultural and traditional particularity i n preference t o the values of human 
rights. Central to this debate has been women's rights in the family (aroun d such issues 
as polygamy, divorce, free an d full consent to and in marriage, honour killings, dowry 
and child custody) a s well as regarding female genita l mutilation, property and 
inheritance rights , and employment rights . 'Cultural relativism i s usually asserted when 
someone i s trying to assert the rights of women. Women's rights activists argue that 
once states sign the United Nations Charter, they are obligated to respect human 
rights as set out in the Universal Declaration o f Human Rights and that they canno t 
suddenly claim cultural relativism in certain areas ' (Coomaraswamy, 2000) . 

In 199 5 the Commonwealth adopte d the Commonwealth Pla n of Action on Gender 
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and Development i n which governments reaffirmed tha t women's rights are human 
rights and urged member governments to adopt legislation and develop nationa l 
strategies to promote the advancement o f women. They also urged governments t o 
ratify an d implement othe r relevant human rights treaties and instruments includin g 
CEDAW, and to implement th e principles and standards contained i n the Declaratio n 
on the Elimination of Violence Against Women (1993) , the Convention o n the 
Rights of the Child (1990 ) and the Declaration an d Programme for Action o f the 
World Congress on the Commercial and Sexual Exploitation o f Children (1996) . 

International Guarantee s o f Non-discriminatio n o n the Basi s of Gender 
At it s most simple, the guarantee of women's human rights requires the prohibition of 
discrimination on the grounds of sex and the positive obligation to ensure equality 
between women and men. As noted above , the general obligation of non-
discrimination on the grounds of sex has been laid down in a number of internationa l 
instruments, including : 
• Th e United Nations Charter , Articles 1  (3), 55 and 56; 
• Th e Universal Declaration o f Human Rights , 1948 , articles 1  and 2; 
• Th e Internationa l Covenan t o n Civil and Politica l Rights (ICCPR) , 1966 , 

articles 2 , 3 and 26; 
• Th e Internationa l Covenan t o n Economic, Social and Cultural Rights (ICESCR) , 

1966, articles 2 and 3. 

The UN Charter , Article 55, states, for example: 

With a  view to  creating conditions of  stability and well-being  which are necessary for peaceful 
and friendly relations  among nations  based  on respect  for the  principle of equal rights and self-
determination of  peoples, the  United  Nations  shall  promote .  .  . 

(c) universal  respect  for, and  observance  of,  human  rights  and fundamental freedoms  for  all 
without distinction  as  to  race, sex,  language  or religion. 

The ICESCR , article 2  (2), states: 

The States  Parties  to the present Covenant  undertake  to  guarantee that  the  rights enunciated 
in the  present Covenant  will  be exercised without discrimination  of  any kind  as  to race, 
colour, sex,  language,  religion,  political or other opinion, national  or  social origin, property, 
birth or other status . 

The principle of non-discrimination requires the equal treatment of women and men with 
respect to the guarantee of rights in the various Conventions. Article 26 of the ICCP R 
goes further b y establishing a  free standin g right of equality before th e law: 'it prohibits 
discrimination in law or in fact i n any field regulated and protected by public authorities' 
(HRC General Comment no. 18) . The Human Rights Committee (th e monitoring body 
of the ICCPR) has drafted anothe r General Comment o n that Covenant , articl e 3 
(2000) tha t provides a comprehensive gender analysis of all its provisions and 
highlights aspects of particular concern to women. States Parties to the ICCPR and 
ICESCR should ensure compliance with their non-discrimination provisions . 

This consistency i n international instrument s provides a sound basis for the assertio n 
that the principle of non-discrimination o n the ground of sex constitutes customar y 
international la w and as such is binding on al l states. Even without thi s assertion, most 
states are UN member s and thus are bound by the provisions of the Charter . In 
addition many are parties to at least some of the other instrument s discussed in this 
section (se e Appendix I) . 
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Mainstreaming women's human rights throughout UN human rights bodies was 
emphasised by the Vienna World Conference o n Human Rights in 199 3 and ways of 
achieving this are being worked on by the Secretary-General an d the UN Hig h 
Commissioner for Human Rights. The Human Rights Committee and the Committe e 
on Economic, Social and Cultural Rights are increasingly asking for information abou t 
gender differences wit h respect to the rights in the Covenants and the steps states 
have taken to address them. States can anticipate and contribute to this process by 
co-ordinating thei r reports to the Human Rights Committee and the Committee o n 
Economic and Social Rights with those to the CEDAW Committee. These reports 
should be seen as part of an integrated process rather than as distinct. 

The Conventio n o n the Eliminatio n o f Al l Form s o f Discriminatio n Agains t Wome n 

The principle of the elimination o f discrimination between women and men and th e 
achievement o f women's equality i s the explicit objective o f the Convention on th e 
Elimination o f All Forms of Discrimination Against Women (CEDAW) . The 
Convention had 16 6 State Parties at the time of writing, including most members of 
the Commonwealth (se e Appendix I) . 

Substantive provisions 

CEDAW identifies area s where gender-based discrimination i s most marked, covering 
civil and political rights and economic and social rights. It includes provisions on the 
suppression of prostitution and trafficking i n women (articl e 6); participation of 
women in the public life of states (articles 7  and 8); equality in nationality laws 
(article 9); equality in access to, and in all other aspects of, educatio n (articl e 10) ; 
equality in employment (articl e 11) ; equality in access to health services (article 12) ; 
equality in other areas of economic and social life (articl e 13) ; equality before the law 
(article 15) ; and equal rights in the family, i n particular before, during and afte r 
marriage (articl e 16) . Of particular relevance to many Commonwealth state s is the 
attention given to the specific needs of rural women (articl e 14) . 

Importantly CEDAW, article 1 , defines discrimination agains t women as: 

. .  .  any distinction,  exclusion  or  restriction made on  the  basis of sex which has the effect or 
purpose of  impairing or nullifying the  recognition, enjoyment  or  exercise by women, 
irrespective of their  marital status,  on  a  basis of equality of  men and  women,  of  human rights 
and fundamental freedoms  in  the  political, economic,  social,  cultural,  civil  or any other  field. 

This definition ha s been accepted by the Human Rights Committee a s applicable to 
discrimination under the ICCPR. I t encompasses both direct and indirec t 
discrimination. In direct discrimination, th e purpose of the 'distinction , exclusion or 
restriction' i s relevant, for example legal prohibitions on women owning or inheriting 
property, being employed in certain sectors or having access to contraceptive services. 
Indirect discrimination occurs when 'distinction , exclusion or restriction' i s the effec t 
of the provision, for example height requirements for employment or non-provision of 
benefits fo r part time workers (the majority o f whom are women), or preferentia l 
treatment fo r demobilised soldiers (the majority o f whom are men). The definitio n 
does not, however, prohibit positive discrimination or temporary special measures. 
Affirmative o r preferential treatmen t i n order to correct conditions that have caused 
or perpetuated advers e treatment i n the past i s envisaged under article 4 as a 
temporary measure to accelerate the achievement o f equality of opportunity an d 
treatment. 

Unlike the ICCPR and ICESCR, CEDAW is not limited to discrimination i n the 
public sector. Article 2  (d) requires states to ensure that public authorities refrain fro m 
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discrimination an d 2  (e ) require s the m t o tak e appropriat e measure s t o eliminat e 
discrimination b y an y 'person, organisation o r enterprise' . Othe r provisions , notabl y 
articles 5  an d 16 , explicitly relat e t o discriminatio n i n privat e arenas , for exampl e th e 
family. Articl e 2  also set s ou t th e obligation s o n State s Parties , who mus t condem n 
discrimination agains t wome n i n al l it s forms. Thi s i s absolute, allowin g fo r n o 
exceptions o r justifications . State s agre e t o pursu e a  policy o f elimination o f 
discrimination 'b y al l appropriat e mean s an d withou t delay ' through : 
• constitutiona l an d legislativ e inclusio n ( 2 (a)) ; 
• legislativ e measures , includin g sanction s ( 2 (b)) ; 
• competen t tribunal s t o ensur e implementatio n ( 2 (c)) ; 
• appropriat e measure s t o abolis h existin g discriminator y laws , regulations , custom s 

and practice s ( 2 (f)) ; 
• repea l o f discriminatory pena l law s ( 2 (g) . 

In it s Genera l Commen t N o 3  (1990) , th e Committe e o n Economic , Socia l an d 
Cultural Right s considere d th e conten t o f states ' obligation s unde r th e ICESCR . Thei r 
comments ar e relevan t t o CEDA W becaus e economi c an d socia l right s ar e include d i n 
it an d simila r languag e i s used (fo r example , 'appropriate ' mean s an d measures) . Th e 
Committee dispelle d th e notio n tha t th e ICESC R create s n o immediat e obligation s 
and tha t it s rights ar e non-justiciable . I t emphasise d th e immediate , positiv e obligatio n 
to 'tak e steps ' tha t ar e 'deliberate' , 'targeted ' an d 'concrete ' fo r th e eliminatio n o f 
discrimination. I t als o found certai n right s t o b e inherentl y justiciable , includin g 
workplace right s an d right s o f acces s t o education . 

Reservations 

Reservations t o CEDA W ar e allowe d subjec t t o articl e 2 8 (2) , which states : ' A 
reservation incompatibl e wit h th e objec t an d purpos e o f th e presen t Conventio n shal l 
not b e permitted' . A s wel l a s being th e treat y wit h th e secon d highes t numbe r o f 
ratifications (afte r th e Conventio n o n th e Right s o f the Child) , CEDA W als o has a 
large numbe r o f substantive reservations , includin g fro m a  number o f Commonwealt h 
States Parties . Some o f these ar e broa d an d subjec t th e provision s o f the Conventio n 
to othe r criteria , includin g domesti c an d religiou s laws . Most frequently , the y concer n 
the famil y -  th e plac e wher e women' s right s ar e mos t ofte n i n nee d o f protection . 
The existenc e o f such reservation s i s an obstacl e t o gende r mainstreamin g i n nationa l 
legislation, especiall y wher e the y ar e framed i n term s o f refusal t o chang e existin g 
laws. 

Under th e Vienn a Conventio n o n th e La w o f Treaties , 1969 , states ma y mak e 
objections t o th e reservation s o f other state s tha t the y regar d a s incompatibl e wit h th e 
object an d purpos e o f the Convention . Fe w Commonwealth state s have use d thi s 
possibility, however , althoug h Canad a ha s don e s o with respec t t o th e Maldives , whic h 
has remove d th e mos t extrem e aspect s o f it s reservations entere d upo n ratificatio n o f 
CEDAW. Moreover , n o stat e has indicate d tha t i t i s not i n treat y relation s wit h a 
reserving state . Failur e t o objec t give s taci t acquiescenc e t o suc h reservations . 

The Committe e o n th e Eliminatio n o f Discrimination Agains t Wome n ha s calle d o n 
states t o narro w th e term s o f reservations, t o conside r whethe r the y ar e neede d an d t o 
withdraw the m wher e possible . The CEDA W Committe e ha s subjecte d state s t o clos e 
questioning o n thei r reservation s durin g th e presentatio n o f thei r reports . Som e state s 
have withdraw n o r modifie d reservation s (fo r example , UK , Canada , Malaysi a an d th e 
Maldives). The Huma n Right s Committe e i n it s Genera l Commen t No . 2 4 ha s 
asserted tha t i t wil l seve r reservation s tha t i t regard s a s incompatibl e wit h th e ICCPR , 
a vie w tha t ha s bee n strongl y challenge d b y some states , includin g th e UK , a s contrar y 
to th e exclusiv e powe r o f states t o objec t t o reservations . The CEDA W Committe e ha s 
not indicate d whethe r i t wil l tak e th e sam e line . 

29 



Gender Mainstreamin g i n Lega l and Constitutiona l Affairs : A Reference Manua l fo r Governments and Other  Stakeholder s 

Monitoring and  enforcement 

All th e committee s o f expert s create d b y the U N Huma n Right s treatie s provid e fo r 
initial an d periodi c reportin g b y states . CEDAW articl e 1 7 establishes a  Committee o f 
independent expert s (th e CEDA W Committee ) t o whic h state s mus t repor t withi n a 
year o f becoming a  party t o th e Conventio n an d subsequentl y a t four-yearl y interval s 
or wheneve r th e Committe e request s a  report . State s shoul d mak e ever y effor t t o kee p 
to thi s reportin g schedule . Lat e o r outdate d report s reduc e th e usefulnes s o f the proces s 
to states , a s well a s to th e Committee . Increase d meetin g tim e fo r th e Committe e i s 
reducing a  backlog tha t ha d develope d an d allowin g mor e timel y consideratio n o f 
reports. The Genera l Assembl y ha s adopte d a n amendmen t t o articl e 2 0 of th e 
Convention formalisin g thi s a d hoc arrangement . State s shoul d ratif y thi s amendmen t 
to ensur e tha t th e greate r effectivenes s achieve d throug h mor e meetin g tim e i s 
maintained. Th e Committe e als o agree d a t it s 23r d sessio n (Jun e 2000 ) t o allo w 'o n a n 
exceptional an d a s a temporary measure , tha t State s Partie s with overdu e report s shoul d 
be invite d t o combin e thes e int o a  single document ' (Genera l Assembl y A/55/38) . 

State reportin g provide s a n assessmen t o f compliance wit h th e Convention . T o gai n 
maximum advantag e fro m th e process , state s shoul d follo w th e reportin g guideline s se t 
out i n th e Commonwealt h Secretariat/UNDAW/IWRA W publication , Assessing  the 
Status of  Women: A  Guide  to  Reporting Under  the  Convention on  the  Elimination of  All 
Forms of  Discrimination Against  Women  (2000) , an d respon d full y t o th e Committee' s 
questioning. Th e CEDA W Committe e recentl y introduce d ne w procedure s whereb y 
states ar e presented wit h question s i n advanc e o f thei r ora l presentation , base d o n 
their periodi c report . Thi s allow s state s t o giv e mor e complet e consideratio n t o point s 
of concern t o th e Committe e an d t o exchang e i n a  fuller dialogu e wit h Committe e 
members, includin g abou t way s of overcoming obstacle s t o effectiv e implementation . 
This i n tur n enhance s th e opportunit y t o benefi t fro m th e Committee' s expertis e an d 
experience gaine d fro m thei r dialogue s wit h othe r states . States ' report s an d th e 
Committee's Concludin g Comment s provid e a  public an d readil y availabl e resourc e o n 
the approache s o f other state s t o gende r equality . 

The CEDA W Committe e ha s develope d it s Concluding Comment s t o improv e thei r 
usefulness b y making the m mor e precis e an d specific . State s shoul d stud y an d respon d 
to thes e comments , an d us e the m a s a starting poin t fo r th e nex t report . The y ar e 
available o n th e we b sit e o f the U N Divisio n fo r th e Advancemen t o f Wome n 
(http://www.un.org/womenwatch/daw). Concludin g Comment s shoul d als o be give n 
media coverag e an d forwarde d t o nationa l NGOs . Th e reportin g syste m i s a valuabl e 
mechanism fo r linkag e betwee n th e stat e an d NGO s an d state s shoul d us e thi s 
opportunity t o consul t wit h civi l society , especiall y women' s NGOs , an d t o respon d t o 
their concerns . 'Shadow ' reports , which ar e bein g produce d b y NGOs i n som e 
countries t o provid e th e CEDA W Committe e wit h additiona l informatio n an d a n 
alternative viewpoint , shoul d b e use d i n suc h consultations . Consultation s shoul d 
continue afte r th e reportin g proces s t o infor m NGO s o f the dialogu e wit h th e 
Committee an d t o conside r i n partnership way s of implementin g th e recommendations . 

Gender mainstreamin g throughou t th e U N Huma n Right s syste m has encourage d th e 
other Huma n Right s Committee s increasingl y t o addres s gende r issues . States shoul d 
therefore includ e i n thei r report s gende r aspect s o f thei r obligation s unde r thes e 
treaties an d b e prepare d t o engag e i n dialogu e abou t them . 

CEDAW ha s recentl y bee n strengthene d b y a n Optiona l Protoco l (adopte d b y th e 
General Assembly , 6  October 1999 ; entered int o forc e 2 2 Decembe r 2000 ) tha t allow s 
individuals an d group s claimin g violation s o f th e Conventio n t o bring petition s befor e 
the CEDA W Committee . NGO s an d group s ca n represen t individual s wit h th e 
consent o f the individual s bu t th e Committe e ca n conclud e tha t consen t i s no t 
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necessary i f the autho r ca n justif y actin g withou t it . The Committe e ca n mak e 
recommendations t o th e governmen t concerne d bu t canno t mak e a  binding decision . 
The ne w Optiona l Protoco l als o gives the Committe e investigativ e power s i f i t 
receives reliabl e evidenc e o f grave o r systemati c violations . 

The CEDA W Committe e ha s adopte d a  number o f importan t genera l recommendation s 
on th e interpretatio n an d applicatio n o f the Convention . Thes e provid e guideline s t o 
states o n measure s t o b e take n t o compl y wit h th e Convention . Amon g th e mos t 
important are : 
• Genera l Recommendatio n 18 , 1991 : Disabled Wome n 
• Genera l Recommendatio n 19 , 1992 : Violence Agains t Wome n 
• Genera l Recommendatio n 21 , 1994 : Equality i n Marriag e an d Famil y Relation s 
• Genera l Recommendatio n 23 , 1997 : Political an d Publi c Lif e 
• Genera l Recommendatio n 24 , 1999 : Women an d Healt h 

Other international conventions 

Other internationa l treatie s contai n provision s tha t addres s matter s o f particula r 
concern t o women , althoug h thes e ar e no t alway s presented i n huma n right s terms . 
Where the y ar e no t alread y boun d b y suc h treaties , state s shoul d examin e thei r abilit y 
to becom e so . 

The Constitutio n o f the Internationa l Labou r Organisatio n (ILO) , 1919 , Article 4 1 
asserts th e 'specia l an d urgen t importance ' o f the principl e o f equal remuneratio n fo r 
work o f equa l valu e fo r me n an d women . IL O Conventions ar e particularly valuabl e a s 
there ar e procedures fo r thei r implementation . Relevan t IL O Conventions include : 
• No . 3  o n Maternit y Protection , 1919 ; No. 10 3 o n Maternit y Protection , 195 2 
• No . 10 0 on Equa l Remuneratio n fo r Me n an d Wome n Worker s fo r Wor k o f Equa l 

Value, 195 1 
• No . 1ll  o n Discriminatio n wit h Respec t t o Employmen t an d Occupation , 195 8 
• No . 15 6 on Equa l Opportunitie s an d Equa l Treatmen t fo r Me n an d Wome n 

Workers, Worker s wit h Famil y Responsibilities , 198 1 
• No . 17 5 o n Part-tim e Work , 199 4 
• No . 17 7 o n Hom e Work , 199 6 (supplemente d b y Recommendation No . 184 ) 
• No . 18 3 Maternit y Protectio n Convention , 200 0 (supplemente d b y 

Recommendation ) 

Other internationa l convention s o f importanc e fo r wome n include : 
• Conventio n o n th e Suppressio n o f the Traffic  i n Person s an d o f the Exploitatio n o f 

the Prostitutio n o f Others , 195 1 
• Conventio n Relatin g t o th e Statu s o f Refugees, 195 1 (an d 196 7 Protocol ) 
• Conventio n o n th e Politica l Right s o f Women, 195 4 
• Supplementar y Conventio n o n th e Abolitio n o f Slavery , th e Slav e Trad e an d 

Institutions an d Practice s Simila r t o Slavery , 195 7 
• Conventio n o n th e Nationalit y o f Married Women , 195 7 
• UNESC O Conventio n o n Discriminatio n i n Education , 196 0 
• Conventio n o n Consen t t o Marriage , Minimu m Ag e fo r Marriag e an d Registratio n 

of Marriage , 196 4 
• Internationa l Conventio n o n th e Eliminatio n o f All Form s o f Racia l 

Discrimination, 196 5 
• Conventio n Agains t Tortur e an d Othe r Cruel , Inhuma n o r Degradin g Treatmen t o r 

Punishment, 198 4 
• Internationa l Conventio n o n th e Right s o f the Child , 198 9 
• Internationa l Conventio n o n th e Protectio n o f the Right s o f Al l Migran t Worker s 

and Member s o f Their Families , G.A . Res . 45/158 (1990 ) (no t ye t i n force) . 
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The Internationa l Crimina l Cour t 

The Internationa l Crimina l Cour t (ICC ) wil l be a  global judicia l institutio n tha t wil l 
investigate an d brin g t o justice individuals , bu t no t state s o r corporations , wh o commi t 
the mos t seriou s crime s o f concern t o th e internationa l community . It s particula r 
importance fo r wome n lie s i n th e affirmatio n tha t rape , sexua l slavery , enforce d 
prostitution, force d pregnancy , enforce d sterilisatio n an d othe r form s o f sexua l 
violence constitut e wa r crime s and , i n define d circumstances , crime s agains t humanity . 
As o f January 2001 , the Rom e Statut e settin g u p th e IC C ha d bee n signe d b y 13 9 
countries an d ratifie d b y 27 , including Botswana , Canada , Ghana , Ne w Zealand , 
South Afric a an d Trinida d an d Tobago . Othe r countrie s ar e encourage d t o ratif y th e 
Statute; 6 0 ratification s o r accession s ar e necessar y fo r i t t o ente r int o force . 

Regional huma n right s treaties tha t prohibi t discriminatio n 

Regional huma n right s treatie s include : 
• th e Europea n Conventio n fo r th e Protectio n o f Human Right s an d Fundamenta l 

Freedoms, 195 0 (t o whic h th e Unite d Kingdo m becam e a  party i n 1953 , and whic h 
it incorporate d int o nationa l la w with th e Huma n Right s Ac t o f 1998 , Cypru s 
became a  party t o i n 196 2 an d Malt a i n 1967) ; 

• th e America n Conventio n o n Huma n Rights , 196 9 an d th e Inter-America n 
Convention o n th e Prevention , Punishmen t an d Eradicatio n o f Violence Agains t 
Women, 199 4 (t o whic h state s i n th e America s ar e party) ; 

• th e Africa n Charte r o n Huma n an d Peoples ' Rights , 198 1 (t o whic h Africa n state s 
are party) . 

All thes e treatie s prohibi t discriminatio n o n th e ground s o f sex. Protoco l No . 1 2 to th e 
European Convention , whic h wa s adopted o n 4  November 2000 , reaffirms th e 
principle o f non-discrimination i n a  free-standing prohibitio n o f discrimination. I t 
requires acceptanc e fro m state s t o com e int o force . Th e Africa n Charter , Articl e 1 8 (3) 
states that : 

The state  shall  ensure the  elimination of  every discrimination  against  women and  also ensure 
the protection of  the  rights of the  woman and  the  child as stipulated in international 
declarations and conventions. 

This provisio n appear s t o asser t tha t incorporatio n o f the Afric a Charte r int o nationa l 
law carrie s wit h i t incorporatio n o f the CEDA W Conventio n an d othe r relevan t 
human right s instruments . I n addition , Articl e 2 5 o f the Charte r impose s a  duty o n 
States Partie s t o promot e th e right s containe d i n th e Charte r throug h educatio n an d 
publication an d t o ensur e understandin g o f both th e right s an d obligations . 

There i s a considerable bod y o f case la w on th e interpretatio n an d applicatio n o f bot h 
the Europea n Conventio n an d th e Inter-America n Convention . 

Other internationa l instrument s 

In additio n t o th e treatie s mentione d above , othe r U N huma n right s instrument s ar e 
also relevan t i n determinin g wha t responsibilit y state s have i n ensurin g an d protectin g 
the right s o f women. Whil e the y d o no t hav e th e forc e o f law, these agreement s se t 
a mora l standar d an d provid e a  framework fo r internationa l an d nationa l actions , 
monitoring an d accountability . I n them , government s agree d t o tak e actio n o n a 
broad rang e o f socia l an d economi c issue s so tha t wome n ca n realis e thei r right s 
(Elson, 2000) . 
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The Vienna  Declaration and  Programme of  Action (1993) 

The Vienn a Declaratio n fo r th e firs t tim e recognise s violenc e agains t wome n a s a 
human right s abuse , an d state s that : 

The human  rights  of women and  of  the  girl-child are an inalienable,  integral  and indivisible 
part of  universal human  rights.  The  full  and  equal  participation of  women in  the  political, 
civil, economic,  social  and cultural  life,  at  the  national, regional  and international  levels,  and 
the eradication of  all  forms of  discrimination on  the  grounds of  sex, are  priority objectives of 
the international community. 

The Declaration on the Elimination of  All Forms of Violence  Against Women (1993) 

The Declaratio n define s violenc e agains t wome n as : 

. .  .  any act  of  gender-based violence that  results in,  or  is likely to result in,  physical,  sexual 
or psychological harm or  suffering to  women, including  threats  of such acts,  coercion  or 
arbitrary deprivation of  liberty,  whether  occurring  in public or  in private life. 

It assert s tha t state s shoul d 'exercis e du e diligenc e t o prevent , investigat e an d i n 
accordance wit h nationa l legislation , punis h act s o f violence agains t women , whethe r 
those act s ar e perpetrate d b y the stat e o r by private persons' . I n addition , state s 'shoul d 
not invok e an y custom , traditio n o r religious consideratio n t o avoi d thei r obligations ' 
with respec t t o violenc e agains t women . 

The Cairo Programme of  Action (1994) 

The Internationa l Conferenc e o n Populatio n an d Developmen t agree d o n a 
Programme o f Action which , i n Principl e 4 , declares tha t advancin g gende r equalit y 
and equit y an d th e empowermen t o f women, th e eliminatio n o f al l kinds o f violenc e 
against wome n an d ensurin g women' s abilit y t o contro l thei r ow n fertilit y ar e 
cornerstones o f population an d development-relate d programmes . I t als o assert s tha t 
states shoul d ac t t o empowe r wome n an d t o eliminat e inequalitie s betwee n wome n 
and men . 

The Beijing Declaration and  Platform for  Action (1995) 

The Platfor m fo r Actio n (PFA) , th e majo r polic y documen t produce d b y th e Fourt h 
UN Worl d Conferenc e o n Women , reaffirm s tha t al l human right s -  civil , cultural , 
political an d social , includin g th e righ t t o developmen t -  ar e universal , indivisible , 
interdependent an d interrelated , an d tha t th e huma n right s o f women an d th e girl -
child ar e a n inalienable , integra l an d indivisibl e par t o f human rights . The PF A set s 
out strategi c objectives , an d action s t o b e take n b y state s t o achiev e thos e objectives , 
in eac h o f twelve area s o f critica l concern : poverty , education , health , violence , arme d 
conflict, economy , powe r an d decision-making , institutiona l mechanisms , huma n 
rights, media , environmen t an d th e gir l child . I t therefor e provide s a n actio n pla n 
for states . 

The Beijing+5 Outcome  Document (2000) 

Five year s afte r Beijing , government s me t i n New Yor k a t a  Special Sessio n o f th e 
General Assembl y entitle d 'Wome n 2000 : Gender Equality , Developmen t an d Peac e 
for th e Twenty-firs t Century ' (popularl y know n a s Beijing+5) . Th e A d Ho c 
Committee o f the Whol e produce d a  Politica l Declaratio n an d Outcom e Document , 
Further Actions  and  Initiatives  to  Implement the  Beijing Declaration and  the  Platform for 
Action. Thi s recognise s that : 
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the full realisation of all human rights and fundamental freedoms is essential for the 
empowerment of women. While the significance of national and regional particularities and 
various historical,  cultural  and religious backgrounds must be borne in mind, it  is the duty of 
states, regardless  of their political, economic  and cultural systems, to promote and protect all 
human rights and fundamental freedoms. (para . 3) 

The Persistence of Discrimination 
It is increasingly recognised that , despite the vision of universal human rights and the 
mechanisms noted above which exist to concretise thi s vision, gender discriminatio n 
has persisted world-wide. Some examples of the obstacles faced by women include: 
• Violenc e or the threa t of violence, which restricts the range of choices open to 

them i n almost every sphere of life. The type of violence varies depending on 
cultural context an d includes dowry deaths, 'honour' killings, rape and other sexual 
assault, domestic violence, sexual harassment and genital mutilation . 

• Thei r invisibilit y i n formal politica l institutions . For example, world-wide, women 
hold only 1 0 percent of parliamentary seats. 

• Thei r unequal status as enshrined explicitl y or implicitly in the lega l system and the 
injustice the y continue t o face because of their gender. Legal and regulatory 
provisions that discriminate agains t women perpetuate gender inequalities and 
restrict women's ability to participate fully i n social and economic development . 

• Th e continuation o f harmful traditiona l practices, rooted i n cultural assumption s 
and/or religious practices. 

• Th e growth of religious and cultural extremism and fundamentalism whic h narrowly 
define women' s choices and restrict thei r movement . 

• Th e multiple roles women have to perform i n productive and reproductive labour , 
paid and unpaid, tha t ar e not reflected i n official measure s of economic activity . 

• Th e increasin g burden of unpaid care work, caused by cuts in public expenditure i n 
pursuance of structural adjustment programmes , which falls on women who have 
primary responsibility for family healthcare and provision of services. 

• Th e effect s o f globalisation, includin g the migration of women for employment bu t 
creating vulnerability t o violence and exploitation . 

• Th e effect s o f armed conflict, includin g increased incident s of violence agains t 
women, further economi c hardship and demands of caring for those injured an d 
traumatised by war. 

These obstacles to women's equality ensure that women remain excluded from th e 
vision of universal human rights . Expanding the understanding of state responsibilit y 
and accountability i s therefore a n important componen t i n implementing, enforcin g 
and asserting human rights instruments from a  women's rights perspective 
(Clarke, 1996) . 

Limitations of the Prohibition of Discrimination 
The principle of non-discrimination require s the equal treatment o f women and men 
with respect to the guarantee of rights in the various Conventions. This developmen t 
at the international leve l has been mirrored a t the national level as many constitutions 
now prohibit discrimination o n the basis of sex. However, prohibiting discrimination is 
not of itself enough to ensure that women have the same opportunities for advancemen t 
and full enjoyment o f their rights as men. Full equality of access to opportunity, supported 
by social policies and programmes, is also required. Such substantive equality requires 
that al l groups are able to enjoy equa l human dignity and to participate fully i n society. 
It accordingly allows for different treatmen t where needed to achieve that goal. CEDAW 
specifically note s that 'temporary specia l measures aimed at accelerating de facto 
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equality between men and women shall not be considered discrimination ' (articl e 4). 
The traditiona l human rights framework is , however, limited i n its ability to achieve 
such equality of opportunity. Human rights discourse has tended to concentrate on the 
relationship between the state and the individua l as it is played out in the public 
arena. While the standard of equality is important, i t most benefits wome n where thei r 
circumstances are comparable to those of men, for example in paid work, in public life 
or in facing crimina l charges. In such situations women's legal right to equal 
treatment, a t least in theory, provides them with the same guarantees as men. 
However, the sexual division of labour restricts the employment opportunitie s fo r 
many women to occupations deemed 'suitable ' for women, typically in the 'caring ' 
professions, socia l services, working with children and the elderly , cleaning and 
domestic service. Some forms of employment exploi t women's sexual desirability and 
may suggest availability, for example jobs in the touris t industry , itself often see n as 
vital to the state's economic development an d therefore involvin g governmen t 
complicity. Other forms of employment focus on women's assumed passivity and 
manual dexterity (smal l fingers/delicate tasks) , for example factory working , especially 
in clothing and light assembly work. What al l such forms of employment typicall y 
have in common i s low pay, lack of unionisation an d the lack of similar male 
occupations tha t can be used as a comparison to determine equality of treatment. I t is 
often assume d that men are the primary source of paid income (withou t reference t o 
statistics on female-headed households ) an d there i s no basis on which to compare 
conditions of leave from paid employment for child birth and infant care . 

The impact  of globalisation has been mixed. Corporate investmen t an d increase d 
transborder mobility have allowed many women to enter the paid workforce wh o 
previously had been unable to do so. A leve l of economic independence furthers th e 
empowerment o f women. However, the Special Rapporteur on Human Rights of 
Migrants, the Specia l Rapporteur on Violence Against Women and the UN 
Secretary-General have reported on the linkages between exploitation, migran t 
women and violence. 

While there has been an emphasis on standards of equality and on the public arena, 
there has been an unwillingness to assume responsibility for the elimination of 
violations tha t occur in the private arena, where many abuses against women take 
place. For example, the majority o f women who experience 'severe physical or mental 
pain or suffering' d o so at the hands of male members of their own families, althoug h 
such an act committed by a public official woul d fall under the definition o f torture. 
This victimisation i s frequently facilitate d b y the maintenance o f a social, cultural or 
legal framework b y the state that tolerates , condones or, in some cases, encourages 
such activity (Connors , 1995) . State failure t o expose and attempt t o redress such 
abuses make them a matter of public, rather than private, import. States have to accept 
that gender equality goes beyond ensuring women the same rights as men with respect 
to the processes of law. It requires positive action to guarantee the means for th e 
enjoyment o f rights and for ensuring participation i n society on equal terms with men. 

A specialis t group of the Council of Europe decided that : 

Gender equality  means  an  equal  visibility,  empowerment  and  participation of  both  sexes in all 
spheres of public and private life.  Gender  equality  is  the opposite of gender inequality, not  of 
gender difference, and  aims  to  promote the  full participation  of  women and  men  in  society. 

As well  as recognising women's rights  as human rights,  other  important elements  of  gender 
equality are: the development and  improvement of  representative and participatory democracy; 
women s economic independence; education; and women's and  mens common  acknowledgement 
of the  need to  remove imbalances  in  society and their  shared responsibility in doing so. 

Council of  Europe, 1998 
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A goo d illustration of what such a positive response to human rights guarantees might 
require i s the decision of the European Court of Human Rights in Airey v. Ireland. 
Irish law allowed a wife to seek judicial separation from a  violent spouse but she could 
not afford lega l assistance. The Court held that respect for family lif e requires the state 
to provide legal aid for an impoverished wife to make good this right. Formal equality 
in the law with respect to separation was not sufficien t fo r it s practical achievement . 
Another exampl e i s X and Y v. the  Netherlands,  wher e the state had failed t o provide 
any legal remedy for a  16-year-old mentally retarded child who had been sexually 
abused by a private individual . The state' s failure t o provide for this situation within it s 
criminal law constituted a  violation of the Convention. These cases go beyond 
equality and show the state's responsibility t o ensure respect for family lif e for al l 
people in its jurisdiction. They also demonstrate how gender mainstreaming has 
benefits fo r al l citizens in that analysi s showing the obstacles to actual enjoyment o f 
formal human rights is applicable to both women and men. 
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Gender Mainstreaming in Legal and 
Constitutional Affairs 

In a  review o f a  state's lega l system , attentio n mus t b e give n t o al l sources , structure s 
and processe s o f law . Without thi s informatio n i t i s not possibl e t o understan d ho w 
laws and practice s ca n b e modified , challenge d o r repealed . Mos t form s o f law-makin g 
require parliamentary-styl e forma l processe s t o b e followed , whil e policie s an d practice s 
may b e mor e informall y amended . Th e lega l syste m i n mos t Commonwealt h state s i s 
based o n th e commo n la w syste m inherite d fro m thei r colonia l past . Som e law s tha t 
were i n force i n Englan d a t th e tim e o f colonisation an d becam e par t o f the la w of th e 
colonised entity , a s well a s statutes passe d durin g th e colonia l era , wil l have remaine d 
in force unles s repeale d b y th e independen t state . While th e degre e o f lega l chang e 
introduced sinc e independenc e varie s from stat e t o state , ther e remain s som e 
commonality i n th e makin g an d interpretatio n o f law throug h stat e agencies . Som e 
Commonwealth state s hav e pluralisti c lega l system s throug h thei r retentio n o f 
customary an d religiou s laws . 

Sources o f national la w ar e th e Constitution , legislatio n (statute) , commo n la w 
(judge-made law ) an d religiou s an d customar y law . Most Commonwealt h state s have a 
written Constitutio n tha t constitute s th e suprem e la w o f the land . Th e Constitutio n 
allocates lega l an d politica l powe r betwee n th e organ s o f the state . Man y Constitution s 
also includ e huma n right s an d equalit y provision s (se e Appendix II) . The Constitutio n 
will contai n procedure s fo r it s amendmen t whic h ar e normally mor e onerou s tha n fo r 
legislative change , fo r exampl e th e requiremen t fo r a  referendum o r specifie d majorit y 
within th e separat e Parliamentar y chambers . 

Non-constitutional legislatio n ca n b e change d throug h th e sam e processe s a s those fo r 
enacting ne w legislation , normall y includin g consideratio n b y relevant Parliamentar y 
committees an d th e appropriat e Parliamentar y chamber(s) . Th e legislativ e proces s 
must allo w fo r consultatio n an d inpu t o n draf t legislatio n fro m civi l society , ensurin g 
representation fro m women' s groups . I n orde r t o achiev e this , i t ma y b e necessar y t o 
disseminate informatio n abou t legislativ e proposal s mor e widel y an d i n differen t way s 
than previously , fo r exampl e withi n rura l an d indigenou s communities . Interes t group s 
and thos e wit h specialis t expertis e (fo r exampl e wome n lawyers ' groups , women trad e 
unionists, othe r professiona l bodies ) shoul d ensur e tha t the y maintai n a n awarenes s o f 
legislative programmes , scrutinis e propose d legislatio n fro m a  gender perspectiv e an d 
feed thei r comment s int o th e process . 

Once passed , legislatio n mus t b e interprete d an d applie d b y th e courts . Principle s o f 
statutory interpretatio n normall y requir e attentio n t o th e plai n meanin g o f th e 
statute's language , althoug h interpretativ e aid s may b e resorte d t o wher e ther e i s 
ambiguity o r th e plai n meanin g give s rise t o a n absur d result . Suc h interpretativ e aid s 
may includ e internationa l conventions . I n additio n man y state s follow th e practic e 
that, whereve r possible , a  statute shoul d b e interprete d s o to giv e effec t t o th e state' s 
international obligations , includin g it s treaty obligations . For example , i n the  A -G of 
the Republic of  Botswana v.  Unity  Dow,  th e cour t hel d tha t i t coul d loo k t o 
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international treaties , agreement s an d obligation s entere d int o befor e o r afte r th e 
legislation wa s enacted , t o ensur e conformit y wit h thos e obligations . Subordinat e o r 
delegated legislatio n i n th e for m o f orders , rules an d regulation s mad e b y bodies wit h 
legislative authorit y ar e als o binding o n individuals . Suc h subordinat e legislatio n ca n 
generally b e passe d mor e quickl y an d informall y tha n primar y legislation . I t i s 
important therefor e tha t thos e wit h delegate d law-makin g powe r understan d th e 
meaning an d importanc e o f non-discrimination an d o f gender equit y an d equality . 

The commo n la w comprise s th e bod y o f law an d equit y create d b y th e nationa l courts . 
For example , th e Constitutio n o f Ghana define s th e commo n la w a s 'the rule s o f la w 
generally know n a s the commo n law , the rule s generall y know n a s the doctrine s o f 
equity an d th e rule s o f customary la w includin g thos e determine d b y the Superio r 
Court o f Judicature'. A  majo r featur e o f the Englis h commo n la w system, inherite d b y 
most Commonwealt h states , i s the doctrin e o f precedent . Thi s rest s on a n integrate d 
hierarchy o f superio r court s tha t i s normally lai d ou t i n th e Constitution . Unde r th e 
doctrine o f precedent , decision s o f court s highe r i n th e hierarch y o f courts an d 
tribunals ar e bindin g o n lowe r court s and , excep t i n exceptiona l circumstances , 
decisions o f the highes t appellat e Cour t ar e bindin g o n subsequen t decision s o f th e 
same Court . Thi s doctrin e give s law-makin g power s t o th e superio r judges , especiall y 
in area s where ther e i s no statutor y law , an d provide s stabilit y an d certaint y i n th e 
law. However, i t ca n als o ac t a s an obstacl e t o lega l chang e throug h judicia l means , fo r 
example throug h progressiv e judicia l interpretatio n o f new idea s such a s those relatin g 
to gende r equality . Persuasiv e argumen t b y lawyer s i s required i n whic h referenc e t o 
cases decided b y other Commonwealt h court s ma y be useful . 

Many state s stil l retai n indigenou s customar y law , sometimes base d o n religiou s 
principles, whic h applie s alongsid e state-mad e law . Customary la w i s unwritten an d 
different variation s o f customary la w ma y appl y t o differen t communitie s withi n th e 
state. The Constitutio n o r statut e ma y specif y th e relationshi p betwee n customar y la w 
and state-mad e law , but ther e ca n b e uncertaint y a s to whic h la w wil l prevai l o r a s t o 
the conten t o f customary law . In som e state s ther e hav e bee n attempt s t o codif y 
customary law . In a  number o f African states , provisions ma y requir e tha t customar y 
law shoul d no t b e applie d i f to d o s o would lea d t o a  resul t 'repugnan t t o justice an d 
morality' (Kenya) , o r t o ensur e a  just result . Suc h provision s allo w fo r subjectiv e 
evaluations b y judges applyin g customar y la w o f what i s just an d moral , which ma y b e 
influenced b y thei r persona l understanding s o f women's status . States ma y als o hav e 
religious court s (fo r exampl e Bangladesh , India , Kenya , Nigeria , Pakistan ) tha t appl y 
laws based o n religiou s texts . Bot h customar y an d religiou s la w ar e especiall y 
applicable t o persona l statu s la w an d thu s determin e gende r relations . 

Preliminary Step s 
A numbe r o f preliminary steps , tha t follo w th e Commonwealt h Pla n o f Action o n 
Gender an d Developmen t an d it s Update, ar e require d a t th e nationa l leve l fo r gende r 
mainstreaming. Thes e includ e dat a collectio n an d a n analysi s o f law an d lega l system s 
and o f gender difference s i n socia l indicators . This understandin g the n need s t o b e 
incorporated int o th e wor k programm e b y th e developmen t o f strong skill s i n advocac y 
and i n participatory an d consultativ e polic y an d plannin g methodologies . 

Gender Analysis and Audi t 
Gender analysi s an d audi t concern s th e conten t o f the law s i n relatio n t o th e goal s of 
non-discrimination a s specified i n internationa l obligations . A  situationa l analysi s o f 

38 



Gender Mainstreamin g i n Lega l and Constitutional Affairs ; A Reference Manua l for Governments and Other Stakeholder s 

women an d me n wil l guide i n th e identificatio n o f area s where ther e ar e gaps , 
inadequacies o r inequalitie s eithe r i n th e conten t o r applicatio n o f the law . Th e 
current positio n o f women an d me n i n th e particula r contex t mus t b e determine d 
through qualit y empirica l researc h an d disseminatio n o f the findings . I n man y case s 
this ha s alread y bee n carrie d out , o r a t leas t commence d -  see , for example , th e 
research don e i n Souther n Afric a o n th e problem s wome n fac e i n accessin g th e la w a s 
part o f a  gender audi t o f the administratio n o f justice an d a  first ste p toward s 
addressing th e problem s (Wome n an d Law , Southern Afric a Researc h Fund , 1999) ; 
and th e researc h projec t o f the Asia n Developmen t Ban k o n th e socio-lega l statu s o f 
women i n selecte d developin g membe r countrie s (includin g Malaysia) . Suc h studie s 
provide usefu l model s fo r thi s task . 

The Committe e o n th e Eliminatio n o f Racial Discriminatio n (i n it s Genera l 
Recommendation o n Gende r Dimension s o f Racia l Discrimination , Commentar y an d 
Background Information ) ha s suggeste d lookin g a t th e law , socia l practices , etc . unde r 
four headings : 

1. Th e for m o r nature o f a  particular violation , hardshi p o r discrimination unde r th e 
law, for exampl e targetin g o f women fo r abus e i n conflic t situations ; denia l o f 
property o r inheritance ; subjectio n t o persona l statu s o r religiou s laws . 

2. Th e circumstance s i n whic h suc h advers e treatmen t occurs , fo r exampl e i n th e wor k 
place, where ther e ar e no se x discrimination o r sexua l harassment law s in place o r 
even labou r standards ; i n th e home , wher e a  woman ma y fo r cultura l reason s b e 
unable t o deman d saf e se x with a  HIV-positive partner ; i n a  single woman-heade d 
household, wher e propert y law s o r welfare law s have a  disproportionately advers e 
impact. 

3. Th e consequence s o f such advers e circumstances , whic h ca n als o be gende r specific , 
for exampl e poverty ; he r o r her childre n becomin g infecte d wit h HIV/AIDS , bein g 
socially ostracise d afte r a  rape . 

4. Th e availabilit y o f remedies o r complain t mechanism s tha t addres s th e particula r 
consequences fo r wome n an d men , i.e. , tha t ar e als o gende r sensitive . 

An importan t dimensio n o f gender analysi s i s that i t permits th e policy-make r t o mor e 
clearly delineat e th e difference s betwee n th e role s an d experience s o f women an d me n 
and t o dra w ou t th e meaning s an d implication s o f these differences . Example s o f 
relevant area s o f inquir y are : 
• What , i f any, difference i s there i n th e direc t o r indirec t impac t o n me n an d wome n 

of a  constitutional , legislativ e o r internationa l la w provision , lega l practice o r polic y 
decision? 

• Wha t ar e th e consequence s o f any suc h differentia l impact ? On men ? On women ? 
• D o constitutional/lega l structure s i n thei r particula r economi c an d politica l 

environment offe r th e sam e choice s t o me n an d women ? I f not, ho w ar e 
opportunities fo r advancemen t affecte d b y th e differen t choices ? 

• Doe s th e law , policy o r practice mak e an y assumption s abou t th e respectiv e positio n 
in societ y o f men an d women ? I s i t based on , o r does i t contribute to , a  stereotypical , 
or constructe d understandin g o f gender ? 

• I f there i s such impac t o r difference (an d thi s wil l no t necessaril y b e th e cas e i n 
every instance ) the n ho w shoul d thi s b e take n int o accoun t i n th e advic e tha t i s 
offered, th e structur e o f the projec t o r programme an d i n evaluatio n o f the project ? 
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Documentation and sex-disaggregated data 

Documentation an d statistica l dat a disaggregate d b y sex ar e importan t t o provid e bot h 
indications o f the exten t o f problems an d objectiv e criteri a fo r evaluatio n o f wher e 
legal reform i s necessary. Fo r example , i n th e contex t o f labour , socia l securit y an d ta x 
laws, dat a ar e require d o n numerou s matters . Dat a tha t sho w tha t ther e ar e larg e 
numbers o f women workin g i n non-unionise d sector s o f the labou r marke t migh t lea d 
to minimu m condition s o f work legislation . A n exampl e o f thi s i s the Minimu m Wage s 
Order i n Trinidad an d Tobag o whic h wa s amende d t o exten d maternit y protectio n t o 
household assistant s eve n befor e th e Maternit y Protectio n Ac t wa s passed i n 1998 . 
Data t o b e collecte d therefor e migh t include : 
• th e numbe r o f women i n th e pai d wor k force ; 
• th e ag e spread ; 
• age s o f women i n particula r form s o f employment ; 
• educationa l achievemen t i n particula r form s o f employment ; 
• women' s participatio n i n differen t type s o f employment : factory , office , agricultural , 

services, 'caring' , professional , entertainment , etc. ; 
• self-employe d women ; 
• women' s representatio n i n th e publi c an d privat e sectors ; 
• women' s level s o f employment : management , suppor t staff , secretarial , etc. ; 
• recruitment , retentio n an d promotio n o f women i n particula r sectors ; 
• women' s pa y brackets ; 
• th e breakdow n amon g wome n worker s int o ful l time , par t time , shift , permanent , 

casual, agency , seasonal , etc. ; 
• number s o f women employe d b y foreign companie s i n th e state , rate s o f pay an d 

conditions o f work ; 
• number s o f women employe d i n Expor t Processin g Zone s i n th e state , rate s o f pay, 

contractual term s (includin g lengt h o f contract) , condition s o f work ; 
• number s o f women head s o f household i n paid employment ; 
• lengt h o f service i n particula r jobs ; 
• urban/rura l area s break down ; 
• foreig n wome n worker s o r women workin g abroad ; 
• th e break s wome n tak e fro m wor k fo r chil d birt h an d chil d care ; 
• number s o f women workin g i n unionise d employment ; 
• leve l o f union membership ; 
• position s o f responsibility i n unions ; 
• employmen t o f women i n th e informa l sector . 

These dat a mus t b e compare d wit h tha t gathere d abou t me n t o acquir e a  gendere d 
understanding o f the compositio n an d wor k condition s o f the pai d wor k force . Dat a ar e 
also needed ove r a  time perio d s o tha t trend s ca n b e identifie d an d take n accoun t of . 

Similarly, i n th e contex t o f penal polic y dat a ar e require d o n suc h issue s as: 
• number s o f women arrested ; 
• number s o f women charge d wit h offences ; 
• wha t classe s o f offence : persona l injury , property , publi c order , drug , prostitution , 

etc; 
• severit y o f the offence ; 
• convictio n rates ; 
• sentence s given : monetary , corporal , custodial , communit y orders , suspended , etc . 
• lengt h o f sentence serve d (custodial) ; 
• locatio n o f custodia l sentence ; 
• repea t offenders ; 
• ag e o f offenders ; 
• marita l statu s an d materna l status ; 
• geographi c distribution : urba n o r rural ; 
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• facilitie s availabl e in women's prisons (exercise , job and skills training); 
• securit y in women's places of detention. 

In the area of penal law, it is equally important t o take account of men's experiences 
with the penal system since i t is gendered factors a s much as economic ones which 
determine contact with the penal system. These data must therefore b e compared with 
that gathered on men to acquire a gendered understanding of penal policy. In 
particular i t must be asked whether there are offences wher e a man i s not criminalise d 
for his behaviour whereas a woman i s (prostitution, adultery , public behaviour such as 
dress) and vice versa. Questions of access to legal representation an d attitudes of 
judicial officers t o men and women offenders ar e also relevant. Changes in criminal 
law must be monitored. For example, more stringent probationary measures may be 
indirectly discriminatory i f more women than men are given such sentences. Attention 
should be paid to the special circumstances of women in deciding the rules of evidence, 
especially related to acts of domestic violence. Sex-disaggregated data and gender 
analysis can also play an important role in developing policy approaches to the penal 
system which do not reproduce cultures of violence, including violence agains t 
women. 

Analysis of other social indicators 

Statistical evaluation needs to be supplemented by analysis of other social and inter -
connected indicator s with respect to women's position i n society and their economi c 
dependency. This would include a  gender audit of laws as well as of social policy: 
• acces s of girls and women to primary, secondary and tertiary education ; 
• acces s to skills training; 
• typ e of skills training to which women have access; 
• participatio n rates in these levels of education; 
• lengt h of time spent in these levels of education; 
• qualification s achieved ; 
• averag e age of marriage; 
• averag e age of first giving birth; 
• law s of property holding, inheritance and dowry; 
• acces s to banking and credit ; 
• divorc e rates; 
• law s on maintenance an d custody; 
• religiou s norms in the society with respect to women's employment ; 
• acces s to public spaces; 
• availabilit y of affordable chil d care, 
• existenc e of extended families ; and 
• urba n and rural demography. 

In particular, the impact  of proposed legal measures on women's economic situatio n 
must be considered. The so-called 'feminisation o f poverty' needs to be understood i n 
terms of the numbers of women living in poverty and the gendered ways in which they 
become poor and in which they experience poverty. Factors contributing to women's 
poverty need to be understood, analysed and guarded against . The linkages between 
poverty, prostitution an d trafficking mus t be addressed and the connection betwee n 
discrimination an d poverty must also be examined. The nuances and complexities of 
people's lives must be deconstructed, informe d b y an understanding of power 
inequalities in society. Data and analysis should be made publicly available and public 
debate and discussion encouraged . 

Since policy integration an d co-ordination ar e important aspect s of mainstreaming, 
data relevant to one sector may also be applicable to understanding anothe r sector . A 
holistic view is required. For example, information abou t employment patterns, levels 
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of pay an d educatio n achievemen t level s ma y b e relevan t t o th e incidenc e o f gende r 
violence an d society' s perception o f women a s victims rathe r tha n a s agents o f change . 
There i s therefore th e nee d fo r a  Management Informatio n System , a s envisaged b y 
the GM S wit h overal l responsibility fo r co-ordinatio n an d disseminatio n o f data analysis . 
Where ther e ar e division s i n a  state base d o n ethnicity , o r minority , immigran t o r 
indigenous populations , statistica l analysi s mus t b e develope d t o tak e accoun t o f bot h 
gender an d th e othe r variables . 

Policy Developmen t an d Appraisa l 
After th e analysi s an d audi t o f the conten t o f existing law s and socia l indicator s an d o f 
the curren t positio n o f women an d men , polic y objective s mus t b e determine d an d 
methods fo r achievin g thos e objective s identified . Polic y maker s nee d t o decid e a t 
what level s th e problem s o r limitation s exist : 
• substantiv e (th e conten t o f the law) : law shoul d b e reformed , ne w legislatio n i s 

needed, existin g la w shoul d b e repealed ; 
• structural : inadequat e cour t processes , absenc e o f lega l aid , absenc e o f ancillar y 

services (fo r exampl e dat a collectio n i n courts) ; 
• cultural : persons d o no t acces s th e lega l syste m because o f widespread acceptanc e o f 

discriminatory practices , judicia l insensitivity ; 
• economic : person s d o no t o r canno t acces s th e lega l system becaus e o f the cost s of 

legal services , o r canno t affor d tim e awa y from wor k t o atten d cour t o r 
consultations. 

Options mus t b e realit y tested : ar e the y workable ? What obstacle s ar e likel y t o b e met ? 
Which i s likely t o b e mos t efficien t i n achievin g chang e i n gende r relation s cost -
effectively? Prioritie s ma y hav e t o b e determined , accordin g t o immediate , mediu m 
term an d lon g ter m objectives . 

Identification o f Stakeholders 
The audi t wil l als o assis t i n identifyin g th e stakeholder s i n th e gende r mainstreamin g 
process. Stakeholders ar e thos e responsibl e fo r determinin g an d formulatin g lega l 
policy, applyin g i t an d ensurin g it s enforcement . Ongoin g consultatio n an d co -
ordination betwee n stakeholder s i n th e formulatio n o f objectives , strategies , project s 
and evaluation s i s central t o effectivel y addressin g bot h gendere d differential s an d th e 
concerns o f thos e wh o fee l threatene d b y such policies . 

Stakeholders includ e governmen t personne l an d representative s o f what migh t b e 
generically terme d civi l society . Governmen t personne l wil l be stakeholder s a t bot h 
the substantiv e leve l (parliamentarians , lega l drafters , la w commissions , attorney -
general departments , ministrie s o f justice, ombudspersons , etc.) , and a t th e structura l 
level (la w enforcemen t agencies , police , courts , probation departments , etc.) . Civi l 
society play s a  particularly importan t rol e o n th e cultura l level . 

Exchanges o f informatio n an d meeting s betwee n stakeholder s fro m differen t countrie s 
can b e especiall y valuable , fo r example , judicia l colloquia , association s o f wome n 
lawyers, an d meeting s betwee n la w reform commission s an d ombudspersons . 

Government personne l 

Where governmenta l structure s includ e a  Ministry o f Justice/Legal Affairs , i t wil l pla y 
a pivota l rol e i n lega l reform bu t ther e wil l als o be th e nee d fo r co-ordinatio n wit h 
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many other Ministries , for example the Home Office an d Ministries of Health, 
Agriculture, Finance, Education, Socia l Services, Labour, Gender and Women' s 
Affairs. Where there i s no Ministry of Justice, responsibility for legal affairs wil l be 
dispersed between al l relevant Ministries . 
The role of law reform commission s in legal research, the evaluation of the feasibilit y 
of law reform an d the preparation o f reports and draft legislatio n make these especially 
important players . One example of the work of law reform commissions i s the 
Australian Law Reform Commission's work on Equality before the Law, which provides 
a gender analysis of the lega l system as a basis for legislative change. Another i s the 
work of the South African La w Reform Commission , which i s required to 'draw on the 
provisions of the CEDAW Convention when investigating and making recommendations 
regarding the harmonisation o f common law and indigenous law' . 

In a federal constitutiona l structure , there are stakeholders a t the central governmen t 
level and at the federal uni t level (as in Australia, Nigeria and Canada, for example), 
as well as at local levels. Constitutional allocatio n of power between centra l 
government an d federal unit s determines legal competency and may cause disputes 
between the levels of government an d between federal an d local units. 

Other stakeholders include : 
• governmen t advisers , members of the civi l service; 
• legislator s at national, provincial and local levels; 
• la w officers, includin g the Attorney-General (especiall y responsible for 

constitutional affairs ) an d the Solicitor General ; 
• la w enforcement agencies , including prosecutors (fo r example Director of Public 

Prosecutions, Crown Prosecution Service) , prison service, police, probation an d 
social services and social security agents; 

• th e judiciary, including judges of all trial and appellate courts , magistrates, tribunal 
adjudicators an d customs and immigration adjudicators ; 

• parliamentar y drafters ; 
• huma n rights commissions; 
• loca l officials, administrator s and councillors; 
• militar y personnel, notably officers an d advisors; 
• ombudspersons . 

It is especially importan t tha t thos e at the highest leve l in each category understand 
and are committed t o the policy of gender mainstreaming, and make this commitmen t 
known throughout th e institutiona l setting . 

Civil society 

Representatives of civil society include: 
• nationa l NGOs, including women's NGOs, human rights organisations, and also 

organisations concerned with especially vulnerable groups such as refugees, migran t 
workers, immigrants, people with disabilities and women prisoners; 

• men' s clubs; 
• educationa l establishments a t primary, secondary and tertiary levels; 
• researc h bodies and research funding agencies ; 
• skill s training bodies; 
• apprenticeshi p schemes; 
• employers ' organisations; 

trade unions; 
• media , including electronic media; 
• churc h and religious bodies; 
• professiona l societies ; 
• privat e sector of industry, multinational corporations and trading organisations; 
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• leisur e organisations; 
• yout h organisations ; 
• communit y leaders ; 
• fundin g bodies . 

It cannot be assumed that al l sectors of civil society are necessarily conducive to , or in 
favour of , mainstreamin g gender . For example, professional societie s may have policies 
and practices that restric t women's advancement such as large joining fees, membership 
dependant o n periods of unbroken practice, posts of responsibility determined throug h 
seniority and professional meetings  at times that ar e incompatible with primary 
childcare responsibility. Trade Unions may not be receptive to the different need s of 
women workers, be concerned t o protect 'men' s jobs' and discourage women's 
participation a t their decision-making meetings , for example by holding meetings at 
times when women with family responsibilities cannot attend . NGOs may consider 
equality issues as a distraction from thei r work on 'real ' human rights violations. 

Consultation, collaboration and partnership between various sectors of civil society is 
especially importan t an d linkages between them must be identified. Step s to facilitat e 
community outreach should be taken, for example by identifying point s of leverage 
and establishing systems for inpu t into governmental policy and legal programmes. 
These might include : 
• th e formation o f an umbrella NGO on women's issues that would co-ordinate NG O 

action, prepare documentation, shar e information an d have access to governmenta l 
advisers and decision-makers ; 

• greate r NGO/government collaboratio n and exchanges, for example, internships; 
• requirement s for extensive consultation before the formulation o f policy; 
• networkin g between NGOs; 
• th e co-opting of members of civil society with relevant expertise , for example 

university staff or health staff, where legal reform i s under consideration, fo r 
example by a law reform commission . 

Where there are ethnic, racial or other divisions in society, liaison bodies between the 
dominant (o r governmental) grou p and others must include women representatives i n 
positions of authority. Relations between majority an d minority groups must not be 
conducted solely by male community leaders or representatives. Women in minority 
groups may experience difficult conflict s of interests in that they may fear that expressing 
concerns about inequalit y i n the group or adverse discriminatory practices supported 
by the group will be perceived as disloyalty to the group and it s claims. The same is 
true of consultations with those representing the needs of vulnerable groups such as 
refugees, migrant workers and people with disabilities. It is important to ensure tha t 
the particular needs of women in these groups are considered. 

Consultation an d input i s required throughout th e process and not just in the early 
stages. For example, the intention of the legislation can become obscure or ambiguous 
through the drafting process . The same can occur through implementation o f legal 
reform by people who are not familiar wit h it s objectives. An essentia l part of the 
consultation process is listening to capture the true essence of the impac t of inequality. 
This takes time and cannot be achieved i n brief formal consultations . 

National NGOs should be assisted in working with international NGOs, for example 
by ensuring women's NGO representatives a t international meeting s (i n accordance 
with the CEDAW Convention, articl e 8) ; by non-restrictive acces s to and from th e 
country; and by the availability of foreign media . NGOs should be encouraged t o 
familiarise themselve s with internationa l treat y provisions and the machinery for thei r 
implementation. Training sessions should be held on the internationa l provisions to 
facilitate campaign s for ratification an d subsequently implementation . Linkages may be 
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formalised, fo r example through lay appointments t o quasi-governmental position s 
such as advisory bodies, regulatory bodies with respect to privatised services , statutory 
boards, watch dog bodies and public trusts. A full inventor y of such bodies is required. 
Steps are needed to break the trend i n male domination of appointments t o such 
bodies. Transparency i n appointment procedures would be enhanced by public 
advertisements, job descriptions and specified criteria . Advertisements shoul d be 
placed where women would be more likely to see them, for example local community 
centres, as well as newspapers and electronic dissemination. Other policies that would 
encourage women's participation include : 
• identifyin g appropriat e women (fo r example through inquir y of NGOs and women's 

groups); 
• maintainin g a  register of such women; 
• invitin g identified wome n to apply; 
• settin g a quota or target for women on such bodies and assigning responsibility fo r 

failure t o reach targets; 
• recognisin g the role women can play and the skills and perspectives they can bring 

to all issues through flexibility with respect to qualifications an d criteria for 
appointment (fo r example experience with grassroots NGOs or local school boards 
should be given weight as well as formal education qualifications o r experience i n 
public, corporate or financial sectors) ; 

• providin g appropriate training for people who are willing to undertake such 
positions to strengthen thei r applications ; 

• providin g on-going training to people who have undertaken such positions to 
enhance thei r effectiveness ; 

• fixin g meeting times that are compatible with family and child care responsibilities 
(or provision of child care during meetings); 

• makin g provision for reimbursement fo r time off work and to employers to ensure 
that time from work for the demands of the position i s granted. 

It i s important tha t such policies are not restricted to boards and institutions on 
matters that ar e perceived as 'women's issues ' (for example inclusion of women only on 
health committees , children's committees or education boards) , but that they are 
extended to all areas of civic and political life (fo r example , social security, agricultura l 
policies, integrated transpor t policies and financial meetings) . Such bodies should not 
be merely advisory and co-ordinating but decision and policy-making. 

Some Available Tools 
Tools for gender mainstreaming have been described as analytic, educational, or a 
strategic mix (Counci l of Europe, 1998) . One essentia l tool i s the collection and 
dissemination of best practices across all sectors. Examples of such tools given in the 
Council of Europe's examples of good practices are: 

Analytical tools 

One example is the routine use of a gender impact assessment, similar to environmenta l 
impact assessment requirements that have been introduced i n a number of jurisdictions. 
A gender impact  assessment project provides a tool to evaluate the impac t on gender 
relations of any policy proposal or decision at the national or local levels. The gender 
impact assessment i s made on the basis of predetermined objectiv e criteri a before th e 
implementation o f any policy. Two sets of criteria to measure the impac t on gender are 
suggested: equality in the sense of equal rights between women and men and equal 
treatment fo r equal cases; and autonomy, in the sense of allowing women the politica l 
and social space to make decisions about their own lives. The assessmen t can be 
qualitative or quantitative, or both. 
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Another analyti c too l describe d amon g th e goo d practices o f the Counci l o f Europe i s 
SMART: a  Simple Metho d t o Asses s th e Relevanc e o f Policies . I t i s described a s 
comprising tw o questions : I s the polic y directed a t on e o r more targe t groups ? Are ther e 
differences betwee n wome n an d me n i n th e fiel d o f the polic y proposal , fo r exampl e 
with respec t t o rights , resources , choices , positions , representation , value s an d norms ? 
Other criteri a could be added such as participation, choices , obligations an d dependencies . 

Other analyti c tool s ar e cost-benefi t analysi s an d statistics . None o f these tool s o f 
themselves dictat e th e respons e o f the polic y makers . They provid e a  means o f analysi s 
allowing fo r a  determination o f whether t o g o ahead i n th e ligh t o f the bes t availabl e 
information. A  follow-u p ste p coul d b e include d o f formulating alternativ e policie s 
where appropriate . 

Another analyti c too l i s the capacitie s an d vulnerabilitie s analysi s used i n developmen t 
projects. Thi s require s a  full assessmen t o f the capacitie s o f women (an d men ) an d 
identification o f vulnerabilities . Programme s shoul d see k t o harnes s an d us e capacit y 
and lesse n vulnerability . Throughou t suc h analysi s ther e mus t b e a  willingness t o thin k 
laterally an d imaginativel y abou t capacity . 

Educational tool s 

An exampl e o f an educationa l too l i s the secondmen t o f gender o r equalit y expert s 
from othe r governmenta l unit s t o thos e concerne d wit h la w an d lega l policy o n a  ful l 
or part-time basi s t o assis t i n training , identificatio n o f problem area s an d offerin g 
assistance. Guidance o n approache s ca n b e foun d i n th e Concludin g Comment s o f th e 
CEDAW Committe e t o states ' reports. Educational an d analytica l tool s can be combined . 
Technical assistanc e from U N agencie s (th e Offic e o f the Hig h Commissione r fo r Huma n 
Rights, th e Divisio n fo r th e Advancemen t o f Women, UNIFE M an d UNDP) , th e 
Commonwealth Secretariat , huma n right s institution s an d regiona l bodie s shoul d b e 
sought. Assistanc e shoul d als o be sough t withi n th e programme s o f th e Internationa l 
Financial Institutions . 

Strategic mix of tools 

A variet y o f approaches ca n b e introduced , eithe r secto r specifi c o r mor e generally . 
These ca n include : th e introductio n o f guidelines ; use o f a  task forc e o f experts ; 
publication o f handbooks o r referenc e manual s targete d a t particula r sector s o r level s 
of management ; formatio n o f pilot project s wit h criteri a fo r determinin g thei r 
effectiveness; an d checklists . (Se e pag e X X for a n exampl e o f how a  checklis t coul d b e 
used t o monito r complianc e wit h th e CEDA W Convention) . 

It i s important t o recognis e tha t gende r mainstreamin g i s an ongoin g proces s tha t ma y 
require differen t strategie s an d methodologie s accordin g t o th e secto r i n questio n an d 
the familiarit y wit h th e concep t i n it . What remai n constan t ar e th e settin g o f a 
timetable fo r th e initiativ e (startin g dat e an d appraisa l dates ) an d th e identificatio n o f 
a person wit h responsibilit y fo r th e initiative . The followin g als o need t o b e identified : 
• objectives ; 
• targets ; 
• technique s an d tools ; 
• actors ; 
• polic y areas ; 
• persons , technique s an d tool s for monitorin g an d evaluation ; 
• follow-up . 
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Making Changes 
Incorporating Internationa l Huma n Right s Agreements int o Nationa l La w 

Under the domestic law of some states, treaties to which the state has become a party 
automatically become part of national law. In others, including those based on the 
Westminster system, treaties have to be expressly incorporated by domestic legislation 
to create rights that can be relied on under domestic law. Implementing legislation is 
therefore require d t o incorporate the CEDAW Convention (an d other human right s 
treaties) int o the domestic law of many Commonwealth states , either through a 
general implementation statut e or by subject specifi c legislation , where appropriate . 

Legislation can be informed b y the requirements of international obligations without 
express incorporation. Similarly, international law (including the CEDAW Convention) 
does not need to be formally incorporate d for judges to use it as an interpretative aid 
to achieve gender equality. The principle of statutory interpretation tha t a  state is 
presumed to give effect t o its international obligation s can be called into use, as has 
been done in some instances. 

Figure 2 A  Human Right s Model 

The following mode l (Eide, 
four layers : 

the duty to  respect 

the duty to  ensure 

the duty to  protect 

the duty to  promote 

, 1987) present s states' obligations with respec t to huma n right s guarantees i n 

• check s on enforcement o f healt h and safety requirements a t work 

• women' s nationa l healt h care programme s 

• provisio n o f affordable healt h services 

• non-remova l o f healt h benefits ; materna l healt h care programme s 

• protecte d access to clean water supplies and fue l 

• provisio n o f saf e and affordable abortio n facilitie s 

• screenin g for breas t cancer 

• HIV/AID S education 

• restriction s on advertising for unsaf e products , or false representation o f 
their value (tobacco, 'junk' foodstuffs , breas t mil k substitutes ) 

• decriminalisin g prostitutio n 

• spousa l consent for abortion o r contraception shoul d no t b e required 

• educatio n programme s on diet , nutritiona l value s of certai n foods, especially 
at different stage s in the lif e cycle 

• contraceptiv e and family plannin g education 

In order to achieve such rulings, the Convention an d relevant legislation must be 
argued before judges and the latte r convinced o f their value. The work of legal clinics 
and women's advocacy groups is enormously importan t i n this regard (on e good model 
is the Delhi Unit), as is dissemination o f judicial decisions from othe r Commonwealt h 
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jurisdictions that can be used for persuasive argument. Collections of this jurisprudence, 
such as those in the Commonwealth La w Bulletin and the Interights publications, are 
extremely useful . Compilations of cases on the Internet , such as that by Interights a t 
http://www.interights.org ar e effective fo r the dissemination o f jurisprudence and can 
be expected to grow in importance . 

There are good arguments for asserting that th e principle of non-discrimination o n 
the grounds of sex constitutes customary internationa l la w and as such is binding on 
all states. Even without this assertion, all Commonwealth member states are UN 
members and thus are bound by the provisions of the Charter. In  addition, many 
are parties to at least some of the other instrument s prohibiting discrimination (se e 
Chapter 3) . 

Types of Law-Making 

Constitutional refor m 

Constitutionalism provide s a framework fo r good governance i n the rule of law and 
support for human rights . Use of law to achieve women's advancement assume s a 
rights-based approach rather than a  welfare response to needs or a socio-economic 
development approach . Constitutional guarantee s of formal equalit y on the grounds 
of sex provide a  'baseline' for rights protections, bring a state into line with its 
international obligations and assis t in transforming wome n from passive beneficiarie s 
to active agents. Using the CEDAW Convention give s clarity and legitimacy to 
demands for gender equality and the language to express them, for example the 
definition o f discrimination agains t women in article 1 . In some states the constitutional 
prohibition o f discrimination does not include sex or gender, while in others certain 
areas may be excluded from the protection, for example personal status law, inheritance 
and abortion. Where there i s no constitutional guarantee of equality, it may be difficul t 
for discrimination t o be combated through courts or tribunals. 

Constitutional refor m i s a sign of broad societal and structural restructuring and 
frequently follow s political transformation, fo r example from militar y to democratic 
government, post-conflict reconstructio n o r post-apartheid Sout h Africa. I t is generally 
a rare event since stability i s a requirement o f social order. Where Constitutiona l 
reform i s on the agenda, i t is vital that women's participation i s ensured in all possible 
consultations a t al l levels of society. If this is not provided for in the process, women's 
groups will have to take the initiative in lobbying and demanding access , as was done 
for example in South Africa an d Uganda. Consultations mus t take place in arenas to 
which women have free an d easy access and where they are able to express their views 
openly and without mediation through male participants. One approach i s to hold 
meetings between constitutional advisers and women through community organisation s 
and women's NGOs. The use of media, including local media outlets, to express such 
demands is another. 

It is essential that the constitution include a broadly worded equality/non-discriminatio n 
clause. The South African Constitutio n has the broadest such clause (see Fig. 3). By 
giving no priority between the heads of non-discrimination, th e Constitution allow s 
for decisions that tak e account o f multiple forms of discrimination. Another importan t 
technique i s the formulation o f guidelines to inform al l constitutional decision-makin g 
that call for gender representation and balance (as required by the Uganda Constitution , 
for example) . It i s also vital that th e constitutional machinery , i n particular any 
Constitutional court , includes provision for gender balance in appointments. Withou t 
such provisions i t is likely that judicial appointments wil l continue t o be made from a 
small group of elite, mainly male lawyers. While men can made judicial decisions 
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favourable t o gender equality (se e Unity Dow v. A-G of  Botswana and the Indian case 
of Apparel Export Promotion Council v. A.K. Chopra,  for example) ther e i s some 
evidence to suggest that women may be more alert to or ready to address this issue. 
While most Commonwealth state s have guarantees of non-prohibition o n the basis of 
sex (see Appendix II) , these do not of themselves enhance th e position of women and 
remain empty promises unless they are supported by detailed lega l provisions 
throughout al l areas of law and include steps to ensure service delivery. Also, 
constitutional guarantees of non-discrimination generall y bind only state actors; 
therefore, i n any event, sex discrimination legislatio n i s also imperative. 

Figure 3 Examples of Constitutional Guarantee s of Women's Rights 

Adopted: 26 Jan 1950 

Article 15  [Prohibitio n o f discrimination o n grounds of religion, race, caste, sex or place of birth ] 
(1) Th e State shall no t discriminate agains t any citizen on grounds only of religion, race, caste, sex, place of 

birth or any 
of them. 

NAMIBIA 

Adopted: Feb  1990 

Article 10  [Equalit y and Freedo m from Discrimination ] 
(1) Al l persons shall be equal befor e the law. 
(2) N o persons may be discriminated agains t on the grounds of sex, race, colour, ethnic origin , religion, 

creed or social or economic status . 

SOUTH AFRICA 

Adopted: 8  May 1996  (Amended: 11  Oct 1996) 

Section 1  [The Republic of South Africa] 
The Republic of South Africa i s one sovereign democrati c state founded on the following values: 
(a) Huma n dignity , the achievement o f equality and the advancement o f human right s and freedoms. 
(b) Non-racialis m and non-sexism. 

Section 9  [Equality] 
(1) Everyon e is equal befor e the law and ha s the right to equal protectio n and benefit of the law. 
(2) Equalit y include s the full and equal enjoymen t o f all rights and freedoms. To promote the achievement 

of equality , legislativ e and other measure s designed to protect or advance persons , or categories of 
persons, disadvantaged b y unfair discriminatio n ma y be taken. 

(3) Th e state may not unfairly discriminat e directl y or indirectly agains t anyone on one or more grounds, 
including race , gender, sex, pregnancy, marita l status , ethnic or social origin, colour, sexual orientation, 
age, disability, religion , conscience, belief , culture , language and birth . 

(4) N o person may unfairly discriminate directl y or indirectly agains t anyone on one or more grounds in 
terms of subsection (3) . National legislatio n mus t be enacted to prevent or prohibit unfai r 
discrimination. 

(5) Discriminatio n on one or more of the grounds listed in subsection (3) is unfair unles s it is established 
that the discrimination i s fair. 

Source: http://www.uni-wuerzburg.de/law/home.htm l 
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Legislative reform 

The CEDA W Convention , articl e 2  recognises th e pivota l rol e o f law reform i n 
achieving gende r equality . Primar y responsibilit y fo r thi s lie s with th e government . 
The Commonwealt h Secretaria t ha s develope d Mode l Legislatio n fo r th e Caribbea n 
Region whic h ca n b e use d b y governments whic h ar e developin g domesti c legislatio n 
to addres s women' s right s issues . This ca n b e found o n th e Caribbea n Communit y 
(CARICOM) we b sit e a t www.caricom.org . 

A holisti c approac h t o th e integratio n o f gender i n lega l programmes require s a  gende r 
analysis o f existing la w (statut e an d statutor y interpretatio n throug h cas e law) . Thi s 
will identif y directl y discriminator y laws , laws tha t adversel y impac t o n wome n 
(indirect discrimination ) an d apparentl y neutra l law s tha t fai l t o tak e accoun t o f 
women's circumstance s an d ar e therefor e largel y irrelevan t t o them . Th e CEDA W 
Convention provide s a  useful guid e i n thi s exercise . The Committe e o n Economic , 
Social an d Cultura l Right s i n it s General Commen t No . 3  has state d tha t remova l o f 
discriminatory measure s i s an immediat e obligatio n fo r State s Parties , no t on e o f 
progressive achievement . A n exampl e o f apparently neutra l law s are thos e tha t offe r 
protection agains t publicl y committe d violence , fo r exampl e throug h crimina l law s 
relating t o publi c orde r an d persona l injury . I f such law s i n wor d o r applicatio n b y la w 
enforcement official s disregar d violenc e committe d i n privat e space s (fo r example , th e 
home) o r by private actor s (famil y members) , thei r abilit y t o protec t wome n agains t 
violence i s greatly limited . Whil e gende r neutra l languag e (avoidanc e o f the mal e nou n 
or pronoun t o includ e th e femal e i n legislatio n an d administrativ e policies ) i s desirable, 
it shoul d no t b e assume d tha t becaus e th e languag e o f a  law i s gender neutral , i t wil l 
also automaticall y b e gender-neutra l i n application . 

Gender-sensitive analysis , making ful l us e o f the dat a describe d above , wil l als o revea l 
where th e lega l syste m i s based o n gender-biase d assumption s an d myth s tha t nee d t o 
be dispelle d b y sociologica l an d empirica l research . Example s o f such myth s are : 
• th e notio n o f 'bad ' wome n i n oppositio n t o tha t o f 'good ' women ; 
• tha t prostitute s ar e bad women ; 
• tha t 'bad ' wome n ar e sexuall y promiscuou s an d therefor e canno t b e raped ; 
• th e mode l o f 'ideal ' motherhood ; 
• th e depictio n o f women a s emotional an d irrationa l an d no t capabl e o f lega l act s 

such a s providing accurat e an d hones t evidence , ownin g an d managin g property , 
having an d maintainin g ban k account s o r assumin g lega l guardianship o f children a s 
opposed t o thei r nurturing ; 

• tha t wome n ar e economicall y dependen t o n me n an d d o no t requir e 'livin g wages' ; 
• tha t certai n form s o f employment ar e bette r suite d to , o r unsuitable for , women . 

The exten t t o whic h th e lega l syste m bot h construct s an d reinforce s suc h gende r 
stereotyping, an d thu s leave s man y wome n withou t adequat e lega l protections , need s 
to be determined . Gende r analysi s o f existing law s wil l clarif y whic h one s requir e 
amendment o r repea l an d area s where ne w legislatio n i s required. Som e area s o f la w 
(family an d crimina l law ) ar e mor e evidentl y amenabl e t o gende r analysi s tha n others . 
However, huma n right s an d gendere d assumption s cu t acros s accepted categorie s o f 
law. For instance , providin g adequat e response s t o gender-base d violenc e i s directl y 
relevant t o family an d crimina l la w but als o impact s o n issue s of civi l procedure an d 
civil remedies , crimina l procedure , socia l securit y la w (paymen t o f benefits , pensio n 
systems), property law , taxation an d tort s (medica l malpractice) . I t i s therefor e 
necessary t o addres s how right s intersec t wit h existin g lega l categorisation s an d t o 
determine th e point s o f entry fo r right s application . I t i s essential tha t al l thos e 
involved i n th e la w making , applicatio n an d enforcemen t processe s receiv e trainin g i n 
gender analysi s an d plannin g t o enabl e the m t o recognis e an d understan d prejudic e 
and stereotypes . 
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It is impossible here to discuss all the areas in which legal reform ma y be required i n 
order to achieve gender equality. In many instances states will have commenced thi s 
process and addressed certain areas of law . Prioritisin g legal reform has to be carried 
out in the state itself , as do the actual policies of reform. Good starting points to begin 
making changes are areas that ar e not controversia l o r where there i s consensus as to 
the appropriate action . Building up an expectation o f reform throug h pilot projects i n 
identified context s can also be useful. The entire legal system cannot be overhauled i n 
one go and attempting to do so can be counter-productive. What i s important i s that 
initial steps do not become the only steps as attention i s turned elsewhere in the legal 
system. It is also important tha t the impac t of change in one area of law on other areas 
is examined. A planned programme of law reform require s an ongoing timetable for 
research, analysis , reform design , drafting o f legislation, implementation an d 
evaluation. 

Preparation o f reports for the CEDAW Committee, through an article by article 
consideration o f the application of CEDAW in the state , can provide valuable 
guidance as to priorities and approaches (se e Chapter 7) . The Concluding Comment s 
of the Committee t o all States Parties' reports, not just a State Party' s own report, are 
also invaluable i n this regard. This process can be enhanced by seeking NGO inpu t to 
the state's report or through consideration of an NGO alternativ e (o r 'shadow') report . 
It also makes the reporting process work for the state rather than being a burden. 

Law reform mus t be carried out in the context of broader social and economic policies 
(for example , decriminalising prostitution must be accompanied by social policies 
providing women with economic alternatives) . Legislative reform on it s own will not 
achieve gender equality, especially where gendered roles are rooted i n custom, 
tradition or religion, or in deeply held philosophical beliefs about 'proper ' socia l 
ordering. The CEDAW Convention i n article 5 requires that : 

States Parties  shall take all  appropriate measures: (a)  to  modify the  social and cultural 
patterns of  conduct of  men and  women,  with  a  view to  achieving the elimination of  prejudices 
and customary  and  all  other practices which are based on the  idea of the  inferiority or  the 
superiority of  either of the  sexes or on stereotyped  roles  for men  and  women. 

Women-specific strategie s and gender mainstreaming can be introduced separatel y or 
together, with preference bein g given in specific contexts to one or the other. For 
example where there has been entrenched discrimination , a  policy targeted a t women 
might be more effective i n the first instanc e than mainstreaming . 

Customary Law 

Customary law can present a  major obstacl e to gender mainstreaming. Since the latte r 
is a new concept i t will not form part of customary law. In some instances judges have 
been willing to give effect t o constitutional guarantees in the face of customary law, for 
example Unity  Dow v. A-G of  Botswana. Also, in the Nigerian case of Mojekwu v. 
Mojekwu, the court of Appeal held tha t the Constitutional righ t of women to non-
discrimination mean t tha t a  wife could inheri t her husband's property irrespective of 
Igbo customary law to the contrary. In the more recent Nigerian case of Mojekwu v. 
Eijkeme, the court held that th e fact tha t the appellants were born out of wedlock 
could not be used against them in exercising their constitutional right s to the estate of 
their deceased great-grandfather. Howeve r the 199 9 Zimbabwe case oí Venia Magaya v. 
Nakayi Shonhiwa Magaya shows how constitutional provisions can be interpreted t o 
shield customary law from equalit y provisions. In that case customary law was used to 
deny inheritance rights for women. Research on the understanding of customary laws 
and their effect o n gender equality i s required, with strategies for it s replacement. A 
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good model here i s the process within South Africa, includin g the role of the Sout h 
African la w reform commission -
Where women are blocked from exercising their rights, for example by obstructive 
traditional law s or officials continuin g to assert the validity of such laws, the urgent 
intervention o f a statutorily empowered official , fo r example an ombudsperson, may be 
required. The powers of such an official shoul d be well advertised, especially in less 
developed or rural areas and easy access must be ensured. 

Substantive Issue s 
Some particularly importan t area s for legal reform ar e briefly discussed below. Despite 
their separate consideration, they are clearly connected. For example, women's 
effective participatio n i n public life and the labour market are affected b y laws relating 
to status in marriage, access to education, reproductive and other health issue s and 
freedom fro m violence . 

Public life 

The participation of women in public life must be encouraged to ensure gender balance 
at al l levels of government (CEDAW , article 7) . Having more women in decision-
making positions, particularly in parliament, i s essential for law reform. The CEDAW 
Committee's General Recommendation 2 3 on political and public life provides 
guidelines on the appropriate interpretation of articles 7 and 8. Bangladesh, for example, 
has made the participation of women in all spheres of public life a  constitutional 
principle of state policy. Awareness campaigns designed to alert women to the possibility 
of public service may not be sufficient t o redress the gender imbalance . Positive action 
may be needed to promote and protect the advancement o f women, for example by 
establishing targets or quotas both for a  specified percentag e of women candidates in 
winnable seats and for Parliamentarians . Some states have set, or proposed, quotas. 
Bangladesh, for instance, has reserved 30 seats for women in Parliament an d 300 seats 
elected directly from territoria l constituencies. India enacted constitutiona l 
amendments to ensure that one third of all local government seats are filled by women, 
and has proposed tha t one third of seats be held by women in the state and nationa l 
legislatures. In Uganda, each administrative distric t has at least one woman 
representative and at least one third of local government seats must be filled by women. 
Pakistan has quotas for women's seats in municipal elections . 

Quotas are not without controversy and i t has been argued that they are non-
democratic, compromise quality and distort the Parliamentary process . On the othe r 
hand, without such steps, real change has not occurred . The dilemma i s well illustrated 
by the UK, where the 199 7 elections saw an enormous increase in the number of 
women MPs without a  quota system. However, the increase was confined t o Labour 
MPs and was the direct result of all-women selection lists (which were held to be 
illegal but nevertheless increased the number of women elected). Without such lists, 
there has been no increase in the numbers of Conservative women MPs and there are 
still only just over 100 women MPs out of over 600. There is also a danger of low quotas 
being set and subsequently regarded as a maximum rather than a  minimum objective . 

What i s clear is that whether o r not quotas are adopted, they  must operate alongside 
supplementary measure s such as programmes to identify an d encourage suitable 
candidates. Candidates also need training in many areas, such as Parliamentary 
procedures, political and financial issues , agenda setting, public speaking, presentation, 
negotiation skill s and committee work. This may operate along party lines, but 
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responsibility mus t b e allocate d fo r ensurin g tha t i t i s done an d tha t appropriat e an d 
realistic budgets , includin g a  specified percentag e o f the publi c fundin g fo r elections , 
are committe d t o it . 

Political lif e shoul d b e reorganise d t o facilitat e women' s participation , i n consultatio n 
with wome n i n politics . All nigh t parliamentar y sitting s an d lac k o f child-car e 
facilities i n governmen t institution s ar e obviou s example s o f where chang e i s needed . 
A mentorin g syste m fo r ne w MP s coul d eas e th e transitio n int o parliamentar y life . Th e 
formation o f a  Parliamentary Women' s Caucu s (a s i n Namibia , fo r example ) o r o f a n 
informal women' s caucu s t o brin g wome n togethe r acros s party line s ca n provid e 
support an d ensur e tha t women' s concern s ar e addressed . I n a  Westminster-styl e 
parliamentary system , pairin g o f women fo r votin g purpose s ca n als o relieve pressure s 
of compulsory attendance . Wome n shoul d no t b e allocate d onl y t o committee s o r 
working group s addressin g 'women's ' matter s bu t shoul d b e encourage d t o b e activ e i n 
the entir e rang e o f governmental (o r opposition ) affairs , includin g 'hard ' matter s suc h 
as national security , defenc e an d publi c expenditure . 

Public participatio n doe s no t onl y tak e plac e a t th e nationa l level . CEDAW articl e 8 
covers equa l representatio n an d participatio n i n th e wor k o f internationa l 
organisations. Complianc e wit h thi s provisio n i s more directl y i n th e hand s o f 
governments an d woul d hel p t o redres s th e gende r imbalanc e i n internationa l 
institutions, especiall y a t senio r levels . The U N Commissio n o n Huma n Right s 
Resolution 2000/4 6 recognise s tha t gende r mainstreamin g wil l strongl y benefi t fro m 
the enhance d an d ful l participatio n o f women, includin g a t th e highe r level s o f 
decision-making i n th e Unite d Nation s system , an d i n thi s regar d strongl y encourage s 
Member State s t o promot e gende r balanc e by , inte r alia , regularl y nominatin g mor e 
women candidate s fo r electio n t o th e huma n right s treat y bodie s an d fo r appointmen t 
to U N bodies , th e specialise d agencie s an d othe r organs . Greater number s o f women i n 
international institution s woul d facilitat e th e inclusio n o f women's interest s o n 
international agendas . Women woul d experienc e othe r system s and networkin g a t 
higher governmenta l levels , a s well a s a t th e gras s roots N GO level , would b e 
facilitated. 

Posting wome n i n intergovernmenta l institution s woul d requir e th e rejectio n o f th e 
assumption tha t women' s advancemen t i n thei r career s terminate s o n marriag e an d 
that thei r career s ar e subordinat e t o thos e o f thei r spouses . I t woul d als o requir e 
recognition tha t women' s plac e i n internationa l position s nee d no t b e th e subsidiar y 
one o f providing socia l support . A t th e sam e time , ther e woul d als o have t o b e 
flexibility t o suppor t change s i n spousa l employmen t wher e th e spous e wishes t o 
accompany th e woma n abroa d i n th e wa y tha t ha s lon g been accepte d wit h respec t t o 
women. Th e spous e ma y need a  work permi t an d i t ma y be necessary t o pay oversea s 
allowances t o th e woma n a s the primar y employee , wit h possibl e ta x repercussions . 
Women shoul d b e encourage d t o join an d b e activ e i n transnationa l profession s an d 
organisations, fo r exampl e organisation s o f women judges , lawyers , diplomat s an d 
legislators. Where possibl e allowance s shoul d b e mad e t o enabl e wome n t o participat e 
in suc h organisations . 

Nationality Law s 

The CEDA W Convention , articl e 9  provides fo r equa l right s wit h respec t t o th e 
acquisition, chang e o r retentio n o f nationality . Ther e ar e discriminator y nationalit y 
laws i n a  number o f states . These typicall y hav e tw o aspects : discrimination agains t 
women wh o marr y non-nationals , i n tha t thei r spouse s canno t acquir e nationalit y i n 
the sam e way s a s can foreig n wome n wh o marr y mal e nationals , an d restriction s o n 
women passin g thei r nationalit y t o thei r children . 

53 



Gender Mainstreamin g i n Lega l and Constitutiona l Affairs : A Reference Manua l for Governments and Othe r Stakeholder s 

Such restriction s ar e based o n th e desir e o f states t o maintai n contro l ove r wh o receive s 
citizenship an d o n gendere d stereotype s o f valuable citizenship . This assume s that wome n 
will go to liv e i n th e plac e o f thei r husband' s nationalit y (an d thu s have n o nee d t o 
maintain thei r ow n nationality) ; tha t childre n 'belong ' t o th e father ; an d tha t foreig n 
males enterin g th e countr y impac t o n th e pai d workforc e i n a  way tha t wome n wh o 
follow thei r spouse s do not. Give n th e larg e and growin g numbers o f women migrants , 
the abilit y fo r wome n t o bequeath thei r nationalit y t o thei r childre n an d t o maintai n 
their ow n i s increasingly important , especiall y i n th e cas e o f marital breakdown . Socia l 
benefits ma y depen d o n citizenship , fo r exampl e employmen t i n th e publi c sector , fre e 
state educatio n an d acces s t o health services . Such law s are especiall y rip e for gende r 
mainstreaming. 

Closely associate d ar e conflict s o f law s tha t asser t tha t a  woman's domicil e i s based o n 
that o f her husban d rathe r tha n o n he r ow n inten t an d residence . Thi s agai n migh t 
have repercussion s o n lega l proceedings relatin g t o divorce , maintenanc e an d custody . 

Immigration law s too ar e frequently discriminatory , fo r exampl e a s regards alie n 
spouses o r fiancé . Th e advers e impac t ma y fal l directl y o n th e man , althoug h th e 
discrimination i s against th e woman . I n a  number o f states , th e foreig n wive s o r 
fiancées o f national me n ma y ente r th e stat e whil e th e foreig n husband s o r fiancés o f 
national wome n ma y not . Onc e h e ha s entered , a  foreign ma n ma y hav e t o satisf y 
more stringen t residenc y requirement s t o b e eligibl e fo r naturalisatio n tha n a  foreig n 
wife would . Suc h discriminatio n i s based o n gendere d (an d ofte n racist ) prejudice s an d 
stereotypes. There ma y b e fear s tha t foreig n me n wil l see k paid employmen t a t th e 
expense o f loca l me n an d wil l disrup t th e socia l balanc e i n th e country . Wome n ar e 
perceived a s joining thei r husband' s famil y rathe r tha n becomin g a  burden o n th e stat e 
while th e opposit e i s the cas e wit h men . Immigratio n law s tha t accor d entr y t o peopl e 
with define d skill s may constitut e indirec t discrimination . Law s relating t o nationalit y 
and immigratio n shoul d therefor e b e subjecte d t o a  gender audit , wit h a  view t o refor m 
if this reveal s direc t o r indirec t discrimination . 

Labour Laws 

The CEDA W Convention , articl e 1 1 covers th e eliminatio n o f discrimination i n th e 
field o f paid labour . Requirement s t o achiev e thi s includ e th e provisio n fo r workplac e 
equality throug h non-discriminator y labou r recruitment , promotio n an d retentio n 
policies; equa l pa y fo r equa l work ; minimu m wage ; maternity protection ; policie s 
against sexua l harassmen t i n th e workplace ; an d famil y friendl y environments . I n som e 
states (fo r exampl e Ghana ) thes e issue s ar e give n constitutiona l protection . Ther e i s a 
large bod y o f legislation an d cas e la w i n man y Commonwealt h state s o n thes e issue s 
that ca n b e use d fo r guidanc e an d reference . I t shoul d b e noted , however , tha t labou r 
laws ar e mostl y directe d a t th e urba n workforc e an d d o no t protec t th e vas t numbe r o f 
women (8 7 percen t o f Sr i Lankan wome n workers , for example ) wh o wor k i n th e 
agricultural secto r (Coomaraswamy , 1994) . 

A lega l definitio n o f discrimination i n th e wor k plac e i s required. Th e CEDA W 
Convention provide s a  good basi s for suc h a  definition, whic h ca n b e adapte d t o loca l 
conditions. Th e prohibitio n o f discrimination cover s al l aspect s o f labour relations , 
including: 

Women's recruitmen t 
• publi c advertisin g o f vacancies ; 
• jo b specifications ; 
• hirin g panel s includin g women ; 
• encouragin g wome n t o apply . 

• Retentio n o f wome n 
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• equa l pa y fo r wor k o f equal value ; 
• target s fo r inclusio n o f women o n managemen t trainin g schemes ; 
• target s fo r women' s employmen t i n managemen t positions ; 
• da y car e provisio n tha t i s affordable, scrutinise d fo r complianc e wit h healt h an d 

safety measures ) an d ru n b y traine d people ; 
• provisio n fo r da y car e fo r childre n fro m birt h t o schoo l startin g ag e a  priority fo r 

low incom e o r singl e paren t heade d households ; 
• da y car e facilitie s fo r childre n wit h disabilities , includin g HI V positiv e children ; 
• incentive s t o th e privat e secto r t o provid e da y care ; 
• stat e sharin g cost s o f day car e wit h parents ; 
• da y car e fo r elderl y people ; 
• leav e entitlement , especiall y parenta l leave ; 
• job-sharin g schemes ; 
• flexible  workin g hours ; 
• transparent , objectiv e criteri a fo r promotion ; 
• accessibl e an d transparen t procedure s fo r appealin g agains t advers e decisions . 

• Accordanc e o f right s t o categorie s o f workers wh o ar e predominantly female , fo r 
example part-tim e worker s an d home-workers . 

While suc h provision s ar e intende d t o benefi t women , an d ca n provid e ver y rea l 
assistance t o wome n i n th e pai d wor k force , the y nee d t o b e carefull y monitore d t o 
ensure tha t the y ar e no t i n fac t disadvantageou s o r o f no practica l assistance . Studie s 
in som e countrie s hav e show n tha t thi s ca n b e th e undesire d result . 

With respec t t o employmen t i n th e publi c sector , th e governmen t ca n tak e measure s 
to accelerat e recruitmen t o f women (Bangladesh , fo r example , ha s a  quota syste m fo r 
female primar y schoo l teachers) . However , anothe r proble m ha s bee n th e tendenc y t o 
undervalue th e publi c sector , a s exemplified b y th e wage s compared t o th e privat e 
(commercial) sector . Th e recruitmen t o f women as , for example , nurse s an d primar y 
school teachers , ma y b e accompanie d b y lo w pay , itsel f supporte d b y th e perceptio n o f 
these job s a s suitable fo r women . Thi s dilemm a illustrate s th e interlockin g o f gende r 
attitudes an d economi c trends . As regard s th e privat e sector , government s ca n adop t 
a 'carro t an d stick ' approach . Femal e participatio n ca n b e encouraged , fo r example , 
through sponsorshi p o f affirmative actio n award s tha t recognis e industry/privat e secto r 
initiatives an d achievement s o f target s (a s i n Australia , fo r example) . Government s 
can als o require th e privat e secto r t o repor t o n it s equal opportunit y programme s an d 
implementation an d deman d periodi c progres s repor t an d explanation s o f failure t o 
achieve targets . The ta x syste m o r governmen t subsidie s coul d b e use d t o dea l wit h 
those no t complying , whil e reportin g coul d b e waived i n recognitio n o f effectiv e 
implementation o f high qualit y scheme s ove r a  period o f years (als o done i n 
Australia). Throughou t labou r relations , a  combination o f lega l requiremen t an d goo d 
work plac e practic e i s required. Th e rol e o f trad e unions , an d especiall y gendere d 
objectives i n unions , als o needs t o b e considered . 

Sexual harassmen t i n th e workplac e (publi c an d private ) mus t b e recognise d a s a for m 
of advers e discriminatio n tha t affect s peoples ' abilit y t o perfor m thei r task s a t wor k an d 
which ma y caus e stress-relate d illness . Employers mus t accep t responsibilit y fo r th e 
harassment o f one employe e b y anothe r i n th e sam e wa y a s they woul d fo r failin g t o 
provide a  safe wor k environment . On e proble m i s defining sexua l harassmen t i n a  way 
that i s culturally sensitiv e an d capture s th e essenc e o f th e behaviou r fro m th e poin t o f 
view o f th e recipient . Th e U N Specia l Rapporteu r o n Violenc e agains t Wome n ha s 
proposed tw o usefu l criteria : tha t th e behaviou r i s unwanted b y th e recipien t an d i s 
threatening o r offensiv e t o th e recipient . Trainin g programme s i n th e wor k plac e o n 
what constitute s sexua l harassmen t an d it s effects ar e required fo r bot h wome n an d 
men. Harassmen t adviser s a t wor k (traine d i n th e workplace ) an d unthreatenin g 
complaints mechanism s ar e als o needed . 
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States shoul d enforc e labou r laws , for exampl e throug h administrativ e an d lega l 
sanctions fo r failur e t o ensur e equa l acces s to skill s training an d education ; fo r reference s 
to se x o r marita l statu s i n employmen t advertising ; fo r pregnanc y testin g a s a conditio n 
for employment ; an d fo r dismissa l fo r pregnanc y o r afte r maternit y leave . What mus t 
be avoide d i s protective legislatio n tha t continue s stereotype d assumption s abou t 
appropriate wor k fo r wome n an d i n fac t reduce s women' s choices , fo r exampl e wit h 
respect t o wor k i n som e factorie s an d industrie s o r work a t night . I f conditions ar e 
deemed unsaf e fo r women , th e respons e shoul d b e t o improv e safet y conditions , fo r 
example t o provide transpor t hom e a t night , no t t o ba n wome n fro m tha t 
employment. 

While th e focu s i s on th e pai d labou r force , women' s unpai d wor k mus t als o b e 
acknowledged i n variou s ways , for exampl e wit h respec t t o right s i n th e famil y 
property o n dissolutio n o f marriage an d entitlemen t t o maternit y leave . The doubl e 
burden tha t wome n bear , becaus e eve n thos e wh o wor k full-tim e i n pai d employmen t 
assume th e majo r burde n o f domestic wor k an d chil d care , mus t als o be recognise d t o 
combat stereotypin g an d t o presen t a  true pictur e o f women's work . 

Patterns o f paid employmen t (location , form s o f work, mobilit y o f workforce, etc. ) ar e 
undergoing rapi d an d far-reachin g chang e throug h economi c globalisation . Th e impac t 
of thi s o n gende r relation s need s t o b e kep t unde r constan t review . Particula r attentio n 
should b e give n t o th e problem s face d b y migran t workers , who ar e especiall y 
vulnerable t o exploitation , abus e an d violence . Wher e ther e i s evidence o f trafficking , 
such wome n shoul d no t b e subjec t t o crimina l sanction s (fo r example , fo r illega l 
residency) rathe r tha n thos e responsible . I n th e contex t o f trafficking , attentio n mus t 
be give n t o prevention , protectio n an d lega l proces s agains t th e wrongdoers . Th e 
human right s o f migran t wome n an d thei r familie s mus t b e ensured . 

Health and reproductive right s 

The CEDA W Convention , articl e 12 call s for a n en d t o discriminatio n i n th e fiel d o f 
health, whil e articl e 1 6 articulates women' s righ t t o 'decid e freel y an d responsibl y o n 
the numbe r an d spacin g o f thei r children' . 

A holisti c approac h t o healt h an d healt h car e fo r wome n an d girl s and gende r 
sensitivity i n th e provisio n o f health informatio n an d service s ar e needed . Th e righ t t o 
health mus t b e see n i n th e framewor k o f women's overal l development , fo r healt h i s a 
'state o f complete physical , menta l an d socia l well-being , an d no t merel y th e absenc e 
of disease o r infirmity ' (Beijin g Platfor m fo r Action) . Thi s include s reproductiv e an d 
sexual health , a t al l ages . Examples o f legislativ e initiative s tha t achiev e complianc e i n 
this are a ar e th e Medica l Terminatio n o f Pregnancy Act s o f Barbado s an d Guyana , 
which decriminalis e abortion . Th e righ t t o health mus t als o be see n i n th e wide r lega l 
context o f family law , women's acces s t o education , propert y an d inheritanc e law s an d 
criminal law s on rap e an d domesti c violence . Attentio n mus t als o be paid t o th e socia l 
and economi c factor s tha t affec t women' s health . Restructurin g o f the healt h secto r 
and a n increasin g tren d t o privatisatio n o f health car e system s i n som e case s ha s 
resulted i n poo r quality , reduce d an d insufficien t healt h car e service s an d ha s als o le d 
to les s attention t o th e healt h o f the mos t vulnerabl e group s o f women. Gender-specifi c 
health researc h an d technolog y i s lacking . 

Women's healt h i s also negatively affecte d b y th e unequa l powe r relationship s betwee n 
women an d me n whic h ofte n leav e wome n unabl e t o insis t o n saf e an d responsibl e se x 
practices. Thi s increase s thei r susceptibilit y t o sexuall y transmitte d infections , 
including HIV/AIDS . Healt h car e official s an d famil y plannin g officer s an d provider s 
may abus e women' s right s b y refusing t o besto w informatio n o r supplie s withou t th e 
consent o f th e mal e partner . I n som e Caribbea n countries , th e husband' s consen t i s 
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required prior to tubal ligation or hysterectomy, a  practice grounded i n cultural 
attitudes rather than a  legal system that requires equality of treatment an d non-
discrimination-
Columbia has introduced constitutiona l guarantees on health tha t provide a useful 
model. Taken together , these support the principle tha t women have the right to 
active participation i n decisions that impact  on their personal health, lives , body and 
sexuality. Explicitly, they include women's right to: 
• foun d a  family; 
• decid e the number of her children ; 
• hav e access to health education and information ; 
• th e enjoyment o f a healthy environment ; 
• healt h care and services. 

The Committee on Economic, Social and Cultural Rights has asserted tha t th e 
provision of such rights must be accessible, affordable an d culturally appropriate . The 
CEDAW Committee's Genera l Comment No. 24, Women an d Health' , also provides 
guidelines. A full analysi s of laws relating to health i n six African countrie s can be 
found i n Women of the World:  Laws  and Policies Affecting Their Reproductive Lives: 
Anglophone Africa by the Center for Reproductive Law and Policy (CRLP, 1997). 
A simila r report has been produced for Latin America and the Caribbean (CRLP , 
1998). 

Violence agains t wome n 

There i s no explicit provision on violence in the CEDAW Convention. However , the 
issue of violence against women is 'clearly fundamental t o the spirit of the Convention' , 
especially in article 5 which calls for the modification o f social and cultural patterns, 
sex roles and stereotyping that are based on the idea of the inferiority o r the superiority 
of either sex (Commonwealth Secretariat , 1989) . In its General Recommendatio n 
No.19, 1992 , the CEDAW Committee has also developed it s understanding of gender-
based violence both as a direct violation of human rights and as contributing t o 
women's inability to enjoy othe r human rights guarantees. Taken in conjunction wit h 
the General Assembly Declaration on the Elimination o f All Forms of Discrimination 
against Women (1993) , this constitutes a  clear obligation on states to condemn and 
eliminate gender-based violence , whether committed i n public or in private and 
regardless of whether i t is committed by a public official. Failur e by the state to 
exercise due diligence to prevent and punish violence against women constitutes a 
violation of human rights for which i t is responsible. Implementation o f national laws 
that addres s gender-based violence i s one very clear and pivotal way in which women's 
subordination ca n be addressed. 

The Declaration recognises that gender-based violence i s structural and systemic and 
based on unequal power relations between women and men rather than consisting of 
private and isolated acts . This understanding makes i t clear that lega l programmes tha t 
address violence directly must be located i n a legislative framework tha t addresse s 
other manifestations o f women's inequality, including economic dependency, divorce 
laws (and the contribution o f divorce to women's poverty), laws on the ownership of 
property and restrictive inheritanc e laws . They must also take account of social norms, 
including any shame and stigma attached t o leaving a marriage and to divorce. 

Commonwealth government s agreed in the 199 5 Commonwealth Pla n of Action o n 
Gender an d Development tha t women's human rights and the elimination o f violence 
against women, the protection o f the girl-child and the outlawing of all forms of 
trafficking i n women and girls would be priority areas for action . 
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States nee d t o identif y th e tru e incidenc e an d cause s o f gender-based violenc e tha t ar e 
most prevalen t i n thei r ow n society . Gender-based violenc e i s violence tha t i s committe d 
against wome n becaus e the y ar e women, an d whic h doe s not occu r t o me n o r occur s 
disproportionately t o women . I t ma y includ e violenc e tha t occur s i n th e hom e (fo r 
example, domesti c violence , marita l rape , sexua l assaults , dowr y deaths , femal e 
infanticide, honou r killings) ; i n th e communit y (wor k plac e violence , traditiona l 
practices, stree t violence , trafficking , se x tourism) ; an d violenc e b y stat e official s 
(in prisons , police stations , immigratio n office s an d place s o f detention, stat e hospitals , 
including menta l hospitals) . These mus t b e considere d separatel y an d attempt s mad e 
to gai n a n accurate , nationa l statistica l profil e o f the natur e an d occurrenc e o f each . 
This facilitate s identificatio n o f th e likel y perpetrator s an d obstacle s i n dealin g wit h 
them. I t mus t b e remembere d tha t wome n a s well a s men suppor t som e o f the attitude s 
that promot e gender-base d violenc e an d th e commissio n o f such violence . 

Some o f th e factor s tha t foste r a n environmen t o f violence agains t wome n an d girl s 
include: 
• societa l attitude s toward s wome n a s inferior , th e propert y o f men o r emotiona l an d 

irrational; 
• so n preferenc e fo r cultura l an d economi c reasons ; 
• th e perceptio n tha t wome n 'deserve ' punishment fo r perceive d fault s suc h a s ba d 

housekeeping, 'nagging' , 'unwomanly ' conduc t o r actua l o r suspecte d infidelity ; 
• alcohol ; 
• th e failur e o f police an d othe r authoritie s t o ac t whe n violenc e i s reported ; 
• perceptio n o f such violenc e a s private ; 
• hig h rate s o f acquitta l b y court s o f thos e accuse d o f such violence ; 
• lega l defence s suc h a s 'honour ' t o violence ; 
• 'cautionary ' rule s o f evidence , fo r exampl e t o trea t women' s evidenc e wit h cautio n 

on th e premis e tha t the y habituall y li e abou t sexua l matters ; 
• traditiona l practice s tha t continu e eve n i f formally legislate d against ; 
• th e perceptio n o f women a s tenants-at-wil l i n thei r marita l home s wh o ma y b e 

thrown ou t whe n th e husban d n o longe r desire s cohabitation ; 
• behaviours , suc h a s dress codes an d non-acces s t o publi c places , demanded b y 

religious leader s an d punishmen t fo r failur e t o conform ; 
• a  perception o f th e victi m a s the offender , a s 'bad ' o r 'tainted' . 

The U N Specia l Rapporteu r o n Violenc e agains t Wome n ha s characterise d impunit y -
failure o f governments t o ensur e accountabilit y fo r violenc e agains t wome n -  a s th e 
greatest caus e o f tha t violence . The lega l step s tha t state s ca n tak e i n response t o 
gender-based violenc e ar e varie d an d involve : 

• th e crimina l law  (definition s o f sexual assaul t offence s tha t encompas s th e ful l rang e 
of abusive behaviour s (fo r exampl e a  definition o f rape tha t include s ana l rape , 
insertion o f other object s an d force d ora l sex) , formulation o f defences, outlawin g o f 
defences suc h a s honour, crimina l procedure s tha t provid e protectio n t o th e victim , 
sanctions); 

• th e civi l la w (bindin g ove r orders , protective orders , injunctiv e relief , order s wit h 
respect t o property) ; an d 

• socia l service s (provisio n o f economic support , refuge , counsellin g an d adjustment) . 

Reforms o f criminal justic e system s ma y require prohibitio n o f evidence o n th e woman' s 
past histor y (as , for example , i n th e Bahama s an d Barbados ) an d prohibitio n o f 
aggressive questionin g an d harassmen t i n court . Abolishin g th e requiremen t fo r 
corroboration i n al l cases o f sexual offence s i s desirable. Communit y service s shoul d 
include lega l assistance , emotiona l suppor t an d crisi s response . Suc h service s ma y als o 
include counsellin g an d treatmen t fo r mal e perpetrators . Method s o f conflict resolutio n 
that ar e acceptabl e i n society , suc h a s those tha t encourag e self-responsibilit y an d 
accountability fo r one' s ow n behaviour , nee d t o b e emphasised . 
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Responses t o gender-base d violence , especiall y tha t occurrin g i n th e home , requir e co -
operation betwee n differen t branche s o f professionals, includin g lawyers , th e judiciary , 
magistrates, medica l personnel , counsellor s an d socia l an d communit y workers . Thi s 
will help t o ensur e a n understandin g o f the traum a o f violence an d it s physical an d 
mental aftermat h an d t o counterac t prejudice s abou t th e sanctit y o f th e famil y an d th e 
need t o preserv e i t a t al l costs . A holisti c approac h i s needed tha t look s a t th e cause s 
of violence agains t wome n (includin g economi c cause s rooted i n practice s suc h a s 
dowry an d so n preference) , th e need s o f the battere d person , way s of preventin g 
recurrence, shor t ter m need s o f security an d safet y an d longe r ter m economic , medica l 
and counsellin g need s wit h a  view t o restorin g sel f estee m an d sel f confidence an d 
reducing th e dependenc y o f the victim . A  Nationa l Campaig n o n Violenc e agains t 
Women ca n b e a n effectiv e wa y o f bringing togethe r differen t sector s o f societ y 
(police, socia l workers , medica l professionals , educatio n sectors , men' s clubs , religiou s 
bodies, youth clubs ) aroun d thi s issue . 

The Commonwealt h Secretaria t ha s develope d a  model framewor k fo r a n integrate d 
approach, applyin g th e principle s o f the Gende r Managemen t Syste m (se e Chapte r 7) . 
One outcom e o f thi s has bee n th e provisio n o f technica l assistanc e t o th e Governmen t 
of Mauritius , Uganda , Zambi a an d Keny a fo r th e establishmen t o f structures an d 
processes t o implemen t thi s framework wit h th e Ministr y o f Women's Affairs , whic h i s 
the Lea d Agenc y workin g closel y wit h othe r ke y ministrie s an d NGOs . 

Protective law s mus t b e applicabl e t o co-habitee s a s well a s spouses. The lega l 
disadvantage i n man y state s o f de facto relationship s (no t jus t i n th e contex t o f 
violence) shoul d b e addressed . Victim s o f violence nee d t o b e abl e t o gai n civi l la w 
relief an d protectio n fro m th e violenc e separat e fro m longer-ter m lega l arrangements , 
such a s divorce. There i s a tendency i n som e state s t o requir e recours e t o non-lega l 
fora an d processe s fo r famil y la w matters , suc h a s mediation o r othe r form s o f 
alternative disput e resolution . Wher e suc h service s ar e used , mediator s mus t b e traine d 
to identif y violenc e an d t o ensur e safeguard s ar e i n plac e s o tha t th e victi m i s no t 
placed a t furthe r ris k throug h participatio n i n suc h proceedings . 

The U N Specia l Rapporteu r o n Violenc e agains t Wome n ha s drafte d a  model la w o n 
domestic violence . Thi s provide s a  good startin g poin t tha t ca n b e adapte d t o loca l 
contexts an d requirements . Rea l progres s ha s alread y bee n mad e throughou t th e 
Commonwealth i n extendin g protectio n t o victim s o f domestic violence . I n th e 
Caribbean, fo r example , th e followin g countrie s hav e enacte d Domesti c Violenc e 
legislation: Antigu a an d Barbuda , Barbados , The Bahamas , Belize , Guyana , Jamaica , 
St. Lucia , St . Vincen t an d th e Grenadines , an d Trinida d an d Tobago . 

Other form s o f violence agains t wome n mus t als o be recognised . Legislatio n ma y b e 
required t o outla w som e practices , fo r exampl e th e prohibitio n o f genetic testin g fo r 
sex selectio n i n India . Wome n wh o ar e especiall y vulnerabl e t o violenc e mus t b e 
identified an d provide d wit h lega l an d practica l form s o f protection. Som e example s 
are migran t wome n (includin g illega l migrant s an d wome n wh o hav e bee n trafficked) , 
refugee wome n an d wome n i n prison s an d othe r place s o f detention. Whe n thes e 
women ar e th e victim s o f violent crime , th e authoritie s mus t ensur e tha t thei r 
response i s to focu s o n th e perpetrator s an d no t t o criminalis e th e women . Wome n 
should no t hav e t o fea r prosecutio n (fo r exampl e fo r prostitution ) o r deportatio n fo r 
reporting th e commissio n o f violence agains t them . Step s t o comba t th e traffickin g o f 
persons requir e greate r internationa l co-operatio n throug h la w enforcemen t agencies , 
immigration agencies , healt h officials , etc . It s connection wit h othe r form s o f 
organised crim e ha s t o b e recognise d an d take n int o account . 

At thei r Meetin g i n Ma y 1999 , Commonwealth La w Minister s discusse d traffickin g i n 
persons an d expresse d thei r suppor t fo r Commonwealt h participatio n i n Unite d 
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Nations activitie s t o prepar e a n internationa l conventio n t o comba t transnationa l 
organised crim e wit h Protocols : (a ) t o prevent , suppres s an d punis h traffickin g i n 
women an d children ; (b ) o n th e illega l traffickin g o f migrants ; an d (c ) agains t th e 
illicit manufacturin g o f an d traffickin g i n firearms , ammunitio n an d othe r relate d 
material La w Minister s als o fel t that , i n additio n t o th e Secretariat' s preparatio n o f 
guidelines o n administrativ e an d legislativ e measure s t o addres s th e commercia l sexua l 
exploitation o f children , th e Commonwealt h shoul d ac t o n thi s issu e by using existin g 
Commonwealth scheme s fo r mutua l assistanc e an d co-operatio n i n crimina l matters . 
This woul d constitut e a  solid bas e fo r co-ordinate d collectiv e Commonwealt h actio n 
to figh t thi s abhorren t practice . 

Family Law 

Family La w ha s bee n describe d a s the 'litmu s tes t i n an y societ y wit h regar d t o lega l 
norms an d th e statu s o f women' (Coomaraswamy , 1994) . As articl e 1 6 of the CEDA W 
Convention recognises , assertion s o f equality i n publi c lif e ar e o f littl e effec t unles s 
there i s an accompanyin g righ t t o equalit y i n th e family . Articl e 1 6 provides fo r equalit y 
in choosin g a  marriage partner , durin g marriag e an d a t it s dissolution. Complianc e 
with thes e provision s require s a  full contextua l analysi s o f familial relation s an d law s 
relating t o th e ag e o f marriage , including : consen t t o marriage ; registratio n o f marriage ; 
regimes fo r marita l (an d separate ) property ; right s an d dutie s wit h respec t t o childre n 
whether o r not bor n i n th e marriage ; responsibilities i n marriage ; grounds for dissolutio n 
and annulment ; an d custod y an d maintenanc e proceedings . Thes e issue s wil l var y b y 
country an d ar e henc e beyon d th e scop e o f thi s Manual . 

Laws allowin g eithe r part y t o see k divorc e ar e ofte n sought . However , studie s sho w 
that financiall y wome n suffe r mor e fro m divorc e tha n me n an d tha t divorc e i s a 
contributing facto r t o th e feminisatio n o f poverty. Women' s post-divorc e povert y ha s 
also been linke d t o judicia l misunderstandin g abou t th e economi c an d socia l realitie s 
of women an d men , som e o f which includ e inaccurat e economi c assumption s abou t 
the cos t o f raising childre n (Mahoney , 1999) . Accordingly, divorc e law s need t o b e 
looked a t fro m a  gendered perspectiv e t o determin e th e likel y financia l repercussion s 
of divorce , fo r exampl e th e availabilit y o f paid income , pensions , distributio n o f 
property an d custod y o f children . 

It i s worth notin g tha t th e CEDA W Conventio n i s predicated o n a  marriage betwee n 
people o f the opposit e sex . I t doe s no t provid e fo r differentl y constitute d famil y units , 
for exampl e cohabitatio n withou t marriage , same-se x relationships , singl e paren t 
households o r extende d families . Gende r relation s i n al l suc h relationship s nee d t o b e 
considered. Whil e lega l regulation ca n b e interventionist , exclusio n ca n leav e th e 
more vulnerabl e member s o f the arrangemen t withou t lega l protection fo r themselve s 
or thei r property . Law s conferring o n person s i n cohabitationa l relationship s right s 
analogous t o marrie d person s exist , fo r example , i n Barbados , Guyan a an d Trinida d 
and Tobago . 

Institutions an d Personne l 
These includ e bureaucrati c mechanism s fo r th e advancemen t o f gender equality , th e 
judiciary, an d la w enforcemen t agencies . Generally , al l thes e institution s hav e 
functions o f data collectio n an d analysi s i n additio n t o thei r primar y functions . Dat a 
collection b y th e judiciary , fo r example , feed s int o an d facilitate s on-goin g evaluatio n 
of legislative policy . 
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Gender-sensitive government structure s 

Gender mainstreamin g require s a n examinatio n o f government structure s t o se e 
whether the y mee t women' s need s o r whethe r ther e ar e gendere d assumption s o r biase s 
that limi t women' s acces s t o th e law . Gender-sensitive governmen t structure s ca n b e 
either specifi c t o wome n o r genera l (mainstreamed) . The y includ e legislativ e revie w 
bodies, monitoring bodies , implementatio n bodies , tribunal s an d bureaucrati c 
structures. A goo d combinatio n i s to provid e fo r wome n foca l point s wit h responsibilit y 
for gende r issue s i n al l Ministrie s wit h a n allocate d perso n t o ensur e leadershi p an d 
co-ordination. I t i s especially importan t t o have wome n foca l point s i n a  Ministr y 
of Justice/Legal Affairs , wher e suc h a  Ministry exists . There ar e numerou s model s o f 
gender-specific structure s i n th e Commonwealth . Suc h model s include : 
• Women' s Ombudsma n 
• Equa l Opportunitie s Commissio n 
• Commissio n o n Gende r Equalit y 
• Commissio n o n Equit y 
• Huma n Right s Commissio n 
• Commissione r fo r Women' s Affair s o n Huma n Right s Commissio n 
• Inter-ministeria l Committe e o n Huma n Right s (Zimbabwe ) 
• Se x Discriminatio n Commissione r 
• Women' s Unit , wit h responsibilit y i n th e Cabine t preferabl y directl y t o th e Hom e 

Secretary 
• Commissio n o n Administrativ e Justic e (Ghana ) 
• Nationa l Machiner y fo r th e Advancemen t o f Women (Zimbabwe ) 
• Offic e o n th e Empowermen t o f Women (Sout h Africa ) 
• Nationa l Committe e o f Women an d Childre n (Nigeria) . 

Whatever mode l i s chosen, accountability , acces s an d transparenc y nee d t o b e ensured . 
Caution mus t als o be take n tha t th e existenc e o f gender-specifi c structure s i s no t 
interpreted a s relieving othe r structure s fro m th e obligatio n t o addres s gende r an d 
women's concerns . I n orde r t o b e effective , th e bod y mus t hav e th e authorit y an d 
resources t o initiat e an d implemen t policy . Responsibility fo r women' s issue s must b e a t 
a high leve l (preferabl y a  constitutional position) , wit h independen t an d direc t acces s 
and reportin g t o th e highes t level s o f government. Th e Offic e o n th e Empowermen t o f 
Women i n Sout h Africa , fo r example , i s in th e Offic e o f the Presiden t an d ther e i s a 
Department o f Women's Affair s a t Cabine t leve l i n Namibia . 

The function s o f these bodie s include : 
• integratin g wome n int o al l policy decisions ; 
• guidin g polic y formulation ; 
• promotin g la w reform ; 
• requirin g al l legislatio n t o b e vette d fo r consistenc y wit h gende r mainstreaming ; 
• monitorin g implementation ; 
• facilitatin g acces s t o civi l society ; 
• activel y publicisin g th e CEDA W Convention ; 
• assistin g i n tes t case s before th e courts ; 
• intervenin g i n litigation ; an d 
• preparatio n of  amicus  briefs 1 

A numbe r o f potential problem s ma y nee d t o b e addressed , includin g inadequat e 
financial an d huma n resource s an d a  lack o f political wil l an d commitment . Publi c 
programmes an d service s for wome n tha t fal l withi n th e relevan t body' s jurisdictio n 
need t o b e defined , coste d an d detaile d an d accompanie d b y budget prioritie s an d 
guidelines fo r settin g thos e priorities . There ma y als o be insufficien t understandin g o f 

1Comments on relevant issue s submitted t o a court by an interested organisation/individua l wh o is not a  party to the case. 
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gender equalit y an d o f the nee d fo r gende r mainstreamin g amon g governmen t structures . 
Prevailing gende r stereotypes , discriminator y attitudes , competin g governmen t prioritie s 
and, i n som e countries , unclea r mandate s ca n al l minimise th e body' s effectiveness . 

Mainstreaming gende r i n governmen t department s mus t operat e a t bot h horizonta l 
and vertica l levels , tha t is , i t mus t cross-cu t federa l structures . Accordingly , equalit y 
must b e enshrine d throughou t federa l unit s an d reac h dow n t o loca l levels : regional , 
city, municipa l an d rura l councils . One exampl e i s a Women's Uni t wit h downwar d 
reach t o loca l panel s an d group s o n suc h matter s a s education, healt h an d securit y 
issues, then upward s t o governmen t an d Cabinet . Thi s i s also importan t wher e ther e i s 

an isolated , o r separated , are a o f th e country . I n Tanzania , fo r example , a  Ministry o f 
Community Development , Women' s Affair s an d Childre n ha s bee n establishe d o n 
Zanzibar a s well a s on th e mainland . 

Links t o civi l societ y ar e ver y importan t an d extensiv e consultatio n i s needed whe n 
drawing u p polic y an d legislativ e changes . Dat a disaggregate d b y sex an d ag e ar e vital , 
as well a s gender-sensitive researc h an d documentation . Target s nee d t o b e se t an d 
methods develope d fo r assessin g progress . 

The policie s an d programme s o f al l governmen t department s nee d t o b e examine d fo r 
their impac t o n women . Thi s include s th e mos t importan t economi c polic y instrumen t 
of government : it s budget . A  gende r budget , pioneere d b y th e Sout h Africa n Women' s 
Budget Initiativ e i n 1996 , requires the examinatio n o f budgeted spendin g for programme s 
targeted a t wome n (women' s healthcar e programmes , fo r example ) a s well a s analysi s 
of al l genera l expenditure s t o determin e thei r effect s o n wome n a s a category. A n 
information ki t entitle d Gender  Budget  Initiative  tha t ha s bee n produce d b y th e 
Commonwealth Secretaria t ca n b e use d t o facilitat e thi s proces s (Commonwealt h 
Secretariat, 1999a) . 

The judiciary 

Judges ar e expecte d t o b e impartial , knowledgeable , independent , practical , sensitiv e 
and fair . However , a s human being s an d member s o f a  particular societ y the y frequentl y 
base thei r assumption s o n cultura l value s a s well a s on thei r particula r experiences . Thei r 
decisions o n social , moral , an d economi c issue s ar e mor e likel y t o reflec t thes e 
experiences tha n thos e o f othe r group s o f which the y ar e no t a  part . Th e fac t tha t th e 
judiciary i s everywhere overwhelmingl y mal e a s well a s generally well-educated , middle -
class an d middle-age d mean s tha t certai n perspective s ar e mor e likel y t o b e held tha n 
others. This i s compounded b y th e fac t tha t course s o n wome n an d th e la w offere d a t 
university leve l ar e relativel y new , an d ma y b e optiona l modules , s o most judge s an d 
lawyers have neve r bee n instructe d i n gende r an d th e advancemen t o f women issues . 

Despite th e obligatio n tha t al l persons ar e equa l befor e th e la w an d entitle d t o receiv e 
equal benefi t an d protectio n o f the la w (ICCPR , articl e 26 ; CEDAW, articl e 15) , 
research ha s show n that , wher e judge-mad e la w i s biased, th e advers e impac t fall s mos t 
often o n alread y disadvantage d group s (Mahoney , 1999) . Gender bia s ma y tak e th e 
form o f stereotypica l attitude s o r misconception s abou t th e natur e an d role s o f wome n 
and me n an d th e socia l an d economi c realitie s the y encounter . I t i s also found whe n 
issues ar e viewe d fro m a  male perspectiv e (i n th e assumptio n o f universality) , s o tha t 
women's problem s ar e trivialise d o r oversimplifie d an d ar e no t give n th e sam e 
credibility a s those o f men . Example s o f thi s includ e ligh t sentence s mete d ou t fo r 
male sexua l violenc e i n man y countries , becaus e o f the belie f tha t wome n ar e 
somehow t o blam e fo r it , an d th e lesse r valu e place d o n women' s testimony . Judge s 
may als o be unawar e o f the traum a cause d t o wome n i n givin g testimon y o f rape an d 
fail t o provid e protectio n fro m abusiv e defenc e lawyers . 
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Figure 4 

If gender biases are to be eradicated from judicia l decision-making, therefore , judges 
must be given the necessary knowledge to enable them to be aware of their own 
prejudices an d appreciate the perspectives of women, the consequences of stereotyping 
and the complications of intersecting characteristics such as race, class and gender , 
which compound disadvantages . Ongoing training in gender issues and human rights is 
an obvious way to address perspectives that ar e too limited (se e Fig. 4). A gender 
balance i n the composition of the bench, a t all levels, and in all other cour t personne l 
is also required. 

Judicial Training: Examples from Canada and India 

The Western Judicial Educatio n Centre (WJEC) 
The WJEC is a project o f the Canadian Association o f Provincia l Cour t Judges, organises continuing educatio n 
programmes for judges from Wester n and Northwester n Canada . A key element o f thei r judicia l educatio n 
programmes i s peer leadership , i.e. , judges are trained b y other judges and 'outsiders ' to instruc t and lea d 
other judges. This method o f deliver y challenges judges to participat e and to take responsibilit y fo r thei r 
own continuing training while respectin g the fundamental principl e o f judicia l independence . At the same 
time, member s o f the broade r communit y wh o are interested i n improving the quality o f justice deliver y 
are able to participat e i n the workshops and other sessions . Women, aboriginal people , children, members 
of racial , cultural an d ethnic minoritie s and other peopl e very unlike judges describe and discuss the 
problems they experience i n their dail y live s as well as in the courts, supplying knowledge that judges 
require bu t seldom receive . 

A WJEC workshop hel d i n 1991 in Yellowknife, Northwes t Territories, for example , spent two days focusing 
at gender equality . The workshop use d a variety o f teaching methods including lectures , dramatisations, 
panels and question-and-answer sessions . In small groups , other techniques such as discussions, 
brainstorming, buzz groups, videos and video commentary wer e used. Survivors of sexua l assault as well 
as crisis centre workers provide d the judges with first-han d informatio n abou t the consequences of povert y 
and violence against women. Other topics on the programm e looke d at the issue s of sexis t language and 
credibility o f me n as a group compared to women as a group. 

Source: Mahoney, 199 9 

Sakshi 
Sakshi, an NG O based in Ne w Delhi , India, organised a  meeting in 1997 of 26 superior cour t judges and 
12 lawyers from the Asia Pacifi c region to discuss gender bia s in the courtroom. The meeting grew out of 
a study conducted b y Sakshi in five India n citie s on the natur e and exten t o f such bias among the judiciary , 
the findings from which challenge d the notio n o f judicia l neutrality . Fo r example, 68% of the 109 judges 
interviewed believe d that provocativ e dress was an invitation t o rap e and about hal f fel t that women wh o 
were abused b y the partner s were partl y to blam e i f they stayed in the relationship . At the same time, most 
judges also thought domesti c violence was underreported an d man y expressed a willingness to participat e 
in a training programme . 

The regional meeting , Regional Perspective s on Gender Equality , brough t togethe r judges, lawyers and NGOs 
from India , Nepal , Sri Lanka , Pakistan, Bangladesh and Fiji , as well as from Canad a and Australia. Judges 
chaired the sessions, putting their colleague s at ease, while NGO s provided perspective s on the realitie s 
women face . The meeting ended i n the creation o f the Asia Pacifi c Advisory Foru m on Judicial Educatio n on 
Equality Issue s which ha s begun organising country leve l workshops. These bring together judges, NGOs, 
health care professionals and women complainant s and us e a wide variety o f techniques includin g theatre, 
role-play and puppets . Judges are encouraged to explore the reason s behind thei r decision s and develop 
greater empathy fo r survivor s of gender-base d violence through visits to shelters and to women i n prison. 

Source: Spindel et  al., 200 0 
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Judges no t onl y interpre t th e law ; the y als o have a  law-makin g function . Whe n th e 
law -  whethe r constitutional , statutor y o r commo n la w -  i s ambiguous, uncertai n o r 
incomplete, th e judg e create s definition s tha t clarif y it . I n constitutiona l matters , 
judges have th e opportunit y t o strik e dow n o r amen d legislatio n t o mak e i t confor m 
with th e judicia l interpretation s o f constitutiona l right s an d freedom s an d a  particula r 
vision o f society . There i s a large an d growin g bod y o f internationa l jurisprudenc e 
concerning women' s huma n right s whic h i s of value t o judges an d lawyers , an d mos t 
common la w system s allo w judge s scop e t o dra w o n i t a s an interpretativ e aid . Rathe r 
than mechanicall y followin g th e rule s lai d dow n b y th e legislature , judges mus t 
interpret th e rule s s o tha t the y ar e reconcile d wit h th e wide r objective s o f justic e 
found i n th e internationa l norm s o f women's huma n rights . I n th e cas e o f Apparel 
Export Promotion  Council  v.  A.K.  Chopra  (Suprem e Cour t o f India , 1999 ) fo r example , 
the Cour t state d tha t internationa l instrument s (th e CEDA W Convention , ICESCR , 
the Beijin g Platfor m fo r Action ) 'cas t a n obligatio n o n th e India n stat e t o gende r 
sensitise it s laws and th e Court s ar e unde r a n obligatio n t o se e tha t th e messag e o f 
international instrument s i s not allowe d t o b e drowned' . 

The disseminatio n o f judicial decision s fro m othe r Commonwealt h jurisdiction s an d 
shared understandin g b y Commonwealth judge s ca n b e importan t tools . Starting wit h 
a meetin g i n 198 8 i n Bangalore , India , th e Commonwealt h Secretaria t ha s convene d 
a number o f Judicial Colloqui a tha t looke d a t th e domesti c applicatio n o f 
international huma n right s norm s an d -  i n th e Bangalore  Principles - outline d th e rol e 
of the judiciar y i n advancin g huma n right s (Commonwealt h Secretariat , 1988) . Sinc e 
1994, th e Secretariat , togethe r wit h th e Commonwealt h Magistrate s an d Judge s 
Association an d th e Commonwealt h Foundation , ha s organise d fou r furthe r judicia l 
colloquia focusin g specificall y o n th e promotio n o f the huma n right s o f women an d 
the girl-chil d throug h th e judiciary . The colloqui a wer e attende d b y chie f justices , 
judges, lawyers , academics , researchers , representative s o f UN agencie s an d NGOs . 
The recommendation s tha t emerge d fro m thes e meetin g -  suc h a s the Victoria  Falls 
Principles - recognis e th e dut y o f an independen t judiciar y t o interpre t an d appl y 
national constitution s an d law s i n conformit y wit h women' s huma n rights . Furthe r 
judicial colloqui a (includin g attendanc e b y magistrates) ar e desirable . Judges shoul d 
familiarise themselve s wit h th e Victori a Fall s Principle s an d appl y them . 

The followin g publication s resultin g fro m th e colloqui a provid e valuabl e resourc e 
materials fo r judges , lawyers , human right s activist s an d NGO s workin g o n women' s 
human rights : Advancing the  Human Rights  of Women: Using  International  Human  Rights 
Standards in  Domestic Litigation  (Byrnes , Connors an d Bik , 1997) , based o n th e 
Asia/South Pacifi c Colloquium ; an d Gender  Equality  and  the  Judiciary (Adam s an d 
Byrnes, 1999) , based o n th e Caribbea n Colloquium . Th e Secretaria t i s currentl y 
engaged i n th e compilatio n o f case la w dealing wit h women' s huma n right s issue s 
which wil l provide valuabl e referenc e materia l fo r judge s an d lawyers . 

It mus t nevertheles s b e recognise d tha t judge s ma y b e unwillin g t o adop t a  forward -
looking attitud e toward s women' s advancement , a s seen fo r exampl e i n th e Zimbabw e 

case o f Magaya v.  Magaya  (1999 ) wher e women' s equalit y o n reachin g th e ag e of 
majority wa s denied. I n a  number o f jurisdictions (fo r exampl e Canada , Australia ) a 
gender audi t o f the court s has been carrie d ou t t o identif y sexis t attitude s an d prejudice s 
in cour t personne l wit h respec t t o witnesses , victims , plaintiffs , accuse d person s an d al l 
others wh o com e int o contac t wit h th e courts . NGOs i n Bangladesh , India , Nepal , 
Pakistan an d Sr i Lanka hav e als o conducted survey s amon g judges , female litigant s an d 
lawyers (Spinde l et  al.,  2000) . These ar e a  good wa y o f identifyin g th e problem s i n th e 
courts themselve s s o tha t the y ca n b e addressed . 

Women ca n als o face challenge s t o thei r right s fro m non-formal , non-lawyer s bodie s 
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that exercis e judicia l powe r a t th e loca l level , for exampl e th e loca l council s i n Uganda . 
Such bodie s ma y remai n outsid e an y gende r audi t an d change s mad e withi n th e forma l 
justice system . 

Law enforcement agencie s 

The polic e hav e a  critical rol e t o play i n protectin g an d promotin g th e huma n right s 
of women. Thi s i s particularly tru e i n th e are a o f violence agains t women . Despit e th e 
prevalence o f these crimes , researc h fro m man y countries , includin g Australia , 
Bangladesh, Britain , Canada , Indi a an d Ne w Zealand , ha s show n tha t the y ten d t o b e 
treated les s seriously b y th e polic e tha n crime s agains t me n o r property . Thi s i s tru e 
irrespective o f explici t policie s an d law s i n som e countrie s tha t trea t violenc e agains t 
women a s any othe r offenc e agains t a  person. Par t o f thi s i s due t o th e fac t tha t polic e 
attitudes ar e a  reflection o f attitudes hel d i n th e wide r communit y and , i n man y 
countries, wha t take s plac e i n th e domesti c spher e i s seen a s a private matter . Ther e i s 
also a  tendency t o 'blam e th e victim' , particularl y if - a s i s most ofte n th e cas e -  th e 
woman ha s bee n assaulte d b y someone sh e knows . This ca n mak e wome n reluctan t t o 
report violen t behaviou r and/o r continu e t o pres s charges . Economic dependenc e als o 
discourages reporting . 

Police power s an d dutie s i n respondin g t o domesti c violenc e mus t b e clarifie d an d 
strengthened, fo r exampl e wit h respec t t o right s o f entry t o property . Use o f th e 
criminal la w fo r domesti c violenc e need s t o b e backe d b y a  police forc e tha t receive s 
intensive trainin g i n how t o dea l wit h partne r batterin g an d othe r form s o f violenc e 
against women , includin g allegation s o f sexua l assault . Thi s i s taking plac e throughou t 
the Caribbean , fo r example , throug h a  collaboration betwee n th e Caribbea n Associatio n 
for Feminis t Researc h an d Actio n (CAFRA ) an d th e Caribbea n Associatio n o f 
Commissioners o f Police . A polic e forc e tha t ca n respon d sensitivel y t o gender-base d 
violence shoul d includ e traine d polic e officer s o n th e ground ; specia l polic e unit s wit h 
trained an d larg e number s o f women, o r a t leas t a  special reportin g desk ; privat e 
interview rooms ; an d femal e medica l polic e staff . Th e practic e o f forced gynaecologica l 
examinations o f women wh o hav e complaine d abou t sexua l assaul t shoul d no t b e 
followed. 

The polic e respons e t o violenc e need s t o b e sensitiv e an d effectiv e i n orde r no t onl y t o 
assure th e individua l complainan t o f appropriat e actio n bu t als o to demonstrat e tha t 
violence bot h insid e a s well a s outside th e famil y i s unacceptable behaviou r (se e Fig . 5). 
Police force s nee d t o revie w thei r method s o f work an d t o conside r seriousl y whether , 
consciously o r unconsciously , thei r inactio n i s allowing me n t o behave i n abusiv e way s 
towards women . A s lon g a s legal institution s d o no t tak e violenc e agains t wome n 
seriously, suc h violenc e i s sanctioned, legitimise d an d eve n implicitl y encourage d 
(Spindel et  al,  2000) . I f this i s the case , then change s ar e neede d s o that : th e 
seriousness o f crimes agains t wome n i s acknowledged b y each polic e officer , bot h 
through informa l forc e norms , o r police culture , an d throug h forma l forc e policy ; an d 
the crime s ar e viewe d fro m a  victim-centred perspective , wher e th e officer s as k 
themselves wha t action s shoul d b e take n t o assis t th e complainant s an d t o curtai l th e 
criminal behaviou r o f the offender . 

The polic e als o need t o liais e wit h othe r socia l an d welfar e organisation s i n tacklin g 
the issu e o f violence agains t wome n sinc e i t involve s mor e tha n lega l problems. Ther e 
will need t o b e co-operatio n an d co-ordinatio n wit h hospital s an d medica l personnel , 
and referral s t o counsellin g o r t o othe r agencie s ma y als o be necessar y t o hel p 
complainants com e t o term s wit h thei r experiences . Suppor t service s fo r victim s o f 
violence ar e absolutel y necessar y i f the problem s ar e t o b e deal t wit h effectively , an d 
NGOs offerin g service s t o wome n an d childre n ca n b e particularl y importan t t o polic e 
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investigating family-based incidents . These organisations provide safe accommodation , 
advice and counselling, and include shelters for battered women, rape crisis centres, 
incest survivors groups and women's centres. They can also offer advic e on civil law 
remedies to complement crimina l law actions. It is important t o strengthen with state 
assistance this partnership between the police and the NGOs working with women 
victims. 

The police should collect data at al l levels in order to inform response s to the issues of 
domestic and sexual crimes. Since many such crimes are not reported , non-polic e 
sources of data, such as NGOs or medical personnel, should also be used. Data 
collection can serve a number of different purposes , including: 
• alertin g the police to the seriousness of the problem, which i s often underestimated ; 
• providin g information o n the causes of abuse; 

Figure 5 Creating a More Sensitive Policing System 

The acknowledgement of  the  seriousness of crimes  of  violence  against  women  through  informal 
police force  norms  and  formal force  policy  interact  to  produce a  more  sensitive  policing system. 
Different strategies  being  followed in  different  jurisdictions  to  achieve this  result  include: 

• Th e recruitment o f women and ethnic minorit y officers . 

• Th e recruitment o f officers with particula r skill s for responding to crimes involving violence against 
women. This includes, for example, the recruitment o f women no t only as officers but also forensic 
scientists and polic e surgeons. 

• Gender-sensitiv e training at recruit leve l and later on in officer training , and placin g recruits with traine d 
partners who can act as role models . 

• A  rise in status for police work involvin g these crimes. There can be financial and promotional incentive s 
for officers at all levels who revea l appropriate response s to training. 

• Th e setting up of domestic violence and child protectio n units . These facilitate the development of 
expertise in investigation and can provide a career mov e from uniforme d to criminal investigatio n as 
well as offering apprentice-type training . 

• A  formal polic y that acknowledges the seriousness of the behaviour, includin g evidence-gatherin g 
approaches that remov e the onus of laying a charge against the offender b y the woman. 

• Th e adoption o f a pro-arrest polic y for offenders who commi t crime s in domestic settings . 

• Th e development o f peer pressur e in police forces to shape informal attitude s to reflect the seriousness 
of the formal forc e policy . 

• A  formal polic y that stresses the maintenance of careful records , so that the seriousness of the behaviour 
and the adverse effects on individual wome n and children and the wider communit y becom e clearer . 

• Recor d keeping that provide s information for attitudinal chang e in the force, as the police wil l 
acknowledge the existence of a problem i f i t is revealed by records. 

• Th e introduction o f victim-friendly system s for investigating and gathering evidence of crimes of 
violence, such as victim examinatio n suites . 

• Th e definition o f annual objectives , such as specifying greater attention to domestic violence, which 
focus the organisation i n directions that are in particular nee d of attention. 

Source: Guidelines for Police  Training on  Violence Against Women  and Child Abuse, Commonwealth Secretariat , 1999 c 
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• providin g informatio n fo r th e deploymen t o f resources ; 
• identifyin g repea t offenders ; 
• identifyin g repea t victims ; 
• providin g informatio n fo r manager s o n polic e response ; 
• justifyin g th e expansio n o f police operations ; 
• justifyin g fundin g an d resources ; 
• providin g a  basis for polic e inpu t int o la w reform processes . 

Education an d Training Programme s 
Multiple strategie s an d a  broad rang e o f approaches t o gende r mainstreamin g ar e 
desirable. Lega l programme s alon e wil l no t b e effectiv e unles s the y ar e accompanie d b y 
public educatio n an d advocacy , fo r exampl e throug h a  public awarenes s campaig n fo r 
gender sensitivit y an d respec t fo r huma n rights . Suc h programme s shoul d als o b e 
incorporated int o schoo l curricul a i n form an d conten t appropriat e t o th e relevan t age , 
commencing a t primar y schoo l an d continuin g throughou t forma l schoo l education . 
The rol e o f the medi a i s crucial. Analysi s shoul d b e carrie d ou t o f programme tim e 
that i s devoted t o issue s o f concern t o wome n an d me n respectively ; o n th e image s an d 
stereotypes tha t ar e promoted ; an d o n th e gende r balanc e o f leadin g producers , 
presenters an d directors . 

Education and training of whom? 
All stakeholders , especiall y lega l policy an d decision-maker s a t al l level s an d civi l 
society, nee d t o receiv e training . Th e CEDA W Committee' s Genera l 
Recommendation 1 9 (1992 ) states : 'Gender-sensitive trainin g o f judicial an d la w 
enforcement officer s an d othe r publi c official s i s essential fo r th e effectiv e 
implementation o f the Convention' . Trainin g o n gende r sensitivity , ho w law s ma y 
have gendere d consequence s an d o n huma n right s ar e require d throughou t al l level s o f 
the judicia l hierarchy , fro m magistrate s t o th e Judge s o f th e highes t court s i n th e state . 
Research int o gende r balanc e withi n th e court s i n Canad a ha s als o shown tha t cour t 
personnel -  clerks , registrars , etc . -  ar e ofte n als o overwhelmingly mal e (Mahoney , 
1999). They ma y b e unsympatheti c t o wome n seekin g t o acces s thei r right s throug h 
legal claim s an d thu s no t offe r assistanc e o r appropriat e advic e whe n i t i s sought . 
Training shoul d als o be extende d t o suc h people , a s well t o stat e official s i n position s 
of power ove r women , fo r exampl e priso n officers , immigratio n official s an d socia l 
workers. A gende r balanc e shoul d als o be sough t i n recruitment . Forma l trainin g 
programmes mus t integrat e gende r issue s throughout , an d no t rel y o n a  single sessio n 
on wome n a t th e en d o f the programm e tha t i s likely t o lea d t o earl y departure s an d 
be viewe d a s an 'add-on' . 

Training an d educatio n doe s no t jus t tak e plac e throug h forma l trainin g an d educatio n 
schemes, however , bu t continue s throughou t society . Publi c educatio n i s needed i n al l 
sectors, includin g health-car e services , s o tha t sign s o f gender violenc e an d chil d abus e 
are recognise d an d deal t wit h appropriately . Teacher s i n infant , primary , secondar y an d 
tertiary establishment s nee d trainin g s o as to understan d way s of recognising an d 
redressing cultura l stereotyping , eve n i n ver y youn g children . Huma n right s an d 
gender equalit y shoul d featur e i n primar y an d secondar y schoo l curricula . Thi s als o 
requires a  review o f textbooks , material s an d teache r trainin g programme s t o facilitat e 
teacher us e o f new material s an d concepts , ensurin g material s hav e positiv e image s an d 
constructions o f girls and wome n an d monitorin g th e registratio n an d attendanc e o f 
girls a t school . 
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Training in what? 

Training o f stakeholders shoul d include : 
• Gende r sensitivit y an d huma n rights . The forme r require s attentio n t o th e fac t tha t 

decision an d polic y maker s ma y hav e t o chang e long-hel d lif e view s (min d sets) , 
and b e willin g t o tak e seriousl y perspective s an d attitude s differen t t o thos e the y 
have assumed . 

• Activ e listenin g technique s t o ensur e fulle r an d detaile d understandin g o f th e 
different perspective s o f peoples ' lives . This i s relevant a t al l stages , for exampl e 
in consultation s fo r determinatio n o f law refor m an d i n judicia l proceedings . 

• Understandin g o f the CEDA W Convention , th e Beijin g Platfor m fo r Actio n an d 
the Commonwealt h Pla n o f Action o n Gende r an d Developmen t an d it s Update . 
These shoul d b e mad e widel y availabl e i n multiple , especiall y minority , an d 
indigenous languages ; i n simplifie d forms ; an d i n pictur e form . 

• Ho w t o trai n other s s o tha t peopl e wh o hav e receive d som e suc h trainin g ca n 
themselves provid e assistanc e t o others , includin g t o women' s gras s root s 
organisations. Combinin g 'botto m up ' an d 'to p down ' approache s t o th e issue s 
is desirable . 

• Us e o f interna l machiner y i n th e particula r organisatio n includin g conductin g 
a gende r audit ; integratin g gende r int o th e plannin g an d implementatio n cycle ; 
reviewing polic y options ; an d determinin g whe n interventio n i s appropriate an d 
who i s to b e targeted . 

• Us e o f externa l machinery , includin g power s o f and acces s t o th e CEDA W 
Committee, th e Huma n Right s Committe e an d othe r internationa l an d regiona l 
bodies. While i t i s not t o b e expecte d tha t man y peopl e wil l us e suc h processes , 
awareness o f thei r existenc e an d power s validate s an d strengthen s interna l demand s 
and empower s women . 

The Commonwealt h Secretaria t ha s produce d som e manual s whic h addres s differen t 
aspects o f the proble m o f violence agains t women , including : Confronting  Violence  -  a 
Manual for  Commonwealth  Action;  Violence  Against  Women  -  Curriculum  Materials  for 
Legal Studies; an d Guidelines  for  Police  Training on Violence  Against  Women  and  Child 
Sexual Abuse  (1999c) . Backgroun d material s wer e collecte d o n th e commercia l sexua l 
exploitation o f th e girl-chil d an d in-dept h studie s o n th e issu e were carrie d ou t i n si x 
countries. These manual s ar e designe d fo r us e by nationa l Women' s Machineries , othe r 
relevant ministrie s an d NGO s i n trainin g programme s designe d t o promote an d 
protect women' s huma n rights . 

Societal chang e i s unlikely t o tak e plac e i f only traditiona l method s o f education ar e 
relied on . Theatr e (includin g children' s an d popula r theatre) , dance , son g an d 
exhibitions ca n als o be effectiv e educationa l tools . The mainstrea m medi a shoul d b e 
encouraged t o carr y seriou s item s o n suc h issue s a s rape an d harassmen t a s leadin g 
stories, both t o rais e consciousnes s an d t o assis t i n lessenin g embarrassmen t an d 
humiliation i n talkin g abou t thes e thing s an d i n respondin g t o question s o n them . 

Legal Processe s and Procedure s 

Access to justice 

It i s important tha t legislatio n provide s procedure s an d institution s (fo r exampl e 
tribunals an d courts ) i n whic h violation s o f gender equalit y ca n b e challenged . Thes e 
bodies shoul d hav e th e powe r t o orde r effectiv e remedie s (suc h a s monetar y 
compensation, injunctiv e relief , reinstatement , protectiv e order s an d crimina l 
sanctions). The requiremen t tha t state s shoul d ensur e respec t fo r th e equa l enjoymen t 
of human right s impose s a  positive obligatio n t o provide effectiv e an d affordabl e lega l 
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support t o women , fo r exampl e t o see k lega l action agains t violen t partner s a s in Airey 
v. Ireland  referred t o abov e (p . 40). A women' s lega l defence offic e shoul d b e establishe d 
to provide informatio n o n women' s huma n right s (a s i s done fo r exampl e wit h a n 
Environmental Protectio n Agenc y o r Defence Offic e o r a n Aborigina l Defenc e Office) . 

The competenc y o f Ombudspersons shoul d exten d t o allegation s o f sexua l bia s an d 
harassment withi n bodie s unde r thei r jurisdiction . Consideratio n shoul d b e give n t o 
appointing a  Women's Ombudsperso n wit h jurisdictio n extendin g t o th e privat e 
sphere. Thei r recommendation s o n suc h matter s shoul d b e give n hig h profil e i n th e 
appropriate reportin g bod y an d b y th e media . Th e wor k o f Human Right s 
Commissions shoul d als o be highlighted . 
Mediation an d othe r form s o f so-called informa l justic e o r alternativ e disput e resolutio n 
are sometime s favoure d a s a cheaper an d mor e flexible  alternativ e t o cour t processes , 
especially i n th e contex t o f family matters . I t i s also argue d tha t thei r participator y an d 
consensual natur e enable s wome n t o expres s themselve s mor e full y tha n i n cour t 
proceedings an d allow s thei r concern s t o b e addresse d i n th e formulatio n o f a n 
agreement b y th e partie s themselves . I t mus t b e realise d tha t powe r imbalance s d o 
not disappea r i n mediatio n an d tha t requirin g peopl e t o atten d mediatio n distort s th e 
voluntary natur e o f th e process . Mediation i s not t o b e equate d wit h counsellin g o r 
therapy. Qualit y contro l fo r mediatio n programme s i s required, fo r exampl e t o ensur e 
that acces s i s genuinely voluntar y an d tha t mediator s ar e fully traine d t o recognis e an d 
deal wit h powe r imbalance . Thi s woul d als o provide realit y check s t o propose d 
agreements wit h client s t o ensur e ful l comprehensio n an d tha t the y ar e genuinel y 
accepted an d realistic . Mediator s mus t b e warned agains t polic y preference fo r a  certai n 
outcome suc h a s continuing (o r discontinuing ) a  marriage. They mus t b e prepared t o 
terminate a  mediation i f they hav e concern s abou t suc h matters . 

Many lega l processes ar e technical , inaccessibl e fo r thos e withou t specialis t knowledg e 
and daunting . Th e difficult y tha t wome n ca n fac e i n accessin g th e la w has bee n 
compared t o a  maze, where th e searc h fo r justic e i s complex, frustrating , confusin g an d 
time consumin g (Wome n an d Law , Southern Afric a Researc h Fund , 1999) . Effort s 
should b e made t o simplify lega l language (plai n languag e initiatives ) an d t o disseminat e 
information abou t lega l processes i n arena s frequente d b y women (women' s centres , 
factories, healt h clinics , etc.) . Legal remedie s shoul d no t becom e unavailabl e throug h 
technical error s (dela y i n filin g paper s o r lodgin g a  response). Cour t sitting s should , 
whenever possible , b e held a t th e schedule d tim e t o avoi d additiona l los s of earning s 
or th e nee d t o mak e chil d car e arrangement s throug h adjournment s o r delays . Judges 
should contro l proceeding s t o ensur e adjournment s ar e no t sough t a s a form o f 
harassment o r obstacl e t o justice . Courts migh t conside r th e introductio n o f protectiv e 
devices t o facilitat e victim s givin g evidenc e (voic e distortin g techniques , us e of 
pseudonyms, givin g evidenc e fro m behin d screens ) wher e ther e i s a real fea r fo r th e 
witness's securit y (fo r exampl e i n traffickin g case s where ther e i s involvement wit h 
serious crime) . 
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[Recommendations 

The following recommendations are taken  mainly from the Beijing Platform for Action (PFA) 
and the Outcomes Document agreed to at Beijing +5, the 23rd Special Session of the UN 
General Assembly held to review progress made in implementing the Platform (B+5) . The 
latter do not add to the commitments already  made by states but  aim to facilitate their 
implementation. 

At the International Leve l 
States should: 

• Wor k actively to ratify and/o r implemen t internationa l human rights norms and 
instruments [especially ] the Convention o n the Elimination o f Discrimination of 
All Forms of Discrimination agains t Women (PF A 124e , 230a, 230b; B+5 68c). 

• Limi t the extent o f reservations to the CEDAW Convention, ensur e tha t 
reservations are not incompatibl e with its object an d purpose and work to remove 
them (PF A 230c). 

• Ratif y o r accede to the amendment t o the CEDAW Convention, Articl e 20 , to 
allow greater meeting time for the Committee on the Elimination of Discrimination 
against Women (PF A 230j) . 

• Conside r ratifying th e Optional Protoco l to the CEDAW Convention, agree d by 
the General Assembly, 6 October 199 9 (B+5 68d). 

• Suppor t further step s for the enhancement o f the internationa l protection o f human 
rights including the Optional Protoco l to the Internationa l Covenan t o n Economic, 
Social and Cultural Rights and the Protocol to the African Charte r providing for an 
African Cour t of Human Rights. 

• Conside r signing and ratifying th e Rome Statute of the Internationa l Crimina l 
Court (B+ 5 68e). 

• Suppor t the ongoing negotiations on the draft protoco l to prevent, suppress and 
punish trafficking i n persons, especially women and children, which supplement s 
the UN Conventio n agains t Transnational Organised Crime (B+ 5 97d). 

• See k to ensure the full an d equal participation o f women in the promotion of peace, 
in particular throug h the full implementatio n o f the Declaration an d Programme of 
Action on a Culture o f Peace (B+5 99i). 

5 
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• Ensur e compliance with the reporting obligations of the internationa l treatie s to 
which they are parties; engage in constructive dialogue with the respective treat y 
bodies. 

• Repor t on schedule to the Committee on the Elimination o f Discrimination agains t 
Women regarding the implementation o f the Convention, following fully th e 
guidelines established by the Committee an d involving NGOs or taking int o 
account thei r contributions i n the preparation o f the report (PF A 230i). 

• Includ e gender aspects in reporting under al l human rights conventions and 
instruments, includin g ILO conventions (PF A 230h). 

At the National Leve l 
States should: 

• Incorporat e th e human rights treaties into national law, in particular the CEDAW 
Convention, an d review national laws , including customary laws and legal practices 
in the areas of family, civil , penal, labour and commercial law in order to ensure the 
implementation o f the principles and procedures of all relevant internationa l 
human rights instruments by means of national legislation , revoke any remaining 
laws that discriminat e on the basis of sex and remove gender bias in the 
administration o f justice (PF A 232d, 230g, B+5 68b). 

• Wor k to implement th e Concluding Comments provided by the treaty bodies. 

• Dra w up national plans for gender development an d the implementation withi n 
their national lega l systems of the Beijing Platform fo r Action . 

• Revie w and revise national policies , programmes and legislation to implement th e 
key actions for the further implementatio n o f the Programme of Action of the 
International Conference o n Population and Development adopte d by the Genera l 
Assembly at it s twenty-first specia l session (B+ 5 79c) . 

• Provid e constitutional guarantee s and/or enact appropriat e legislation to prohibit 
discrimination o n the basis of sex, embody the principle of the equality of men and 
women promote and protect the enjoyment b y women and girls of all human rights 
and fundamental freedom s (PF A 231b, 232c, B+5 68a). 

• Strengthe n existin g or establish readily available and free o r affordable alternativ e 
administrative mechanism s and legal aid programmes to assist disadvantaged wome n 
seeking redress for violations of their rights (PFA 58p, 232n). 

• Translat e laws and information relatin g to the equal status and human rights of all 
women, and how to use a justice system to exercise one's rights, into local and 
indigenous languages and into alternative formats appropriat e for persons with 
disabilities and persons at lower levels of literacy. Publicise and disseminate the m 
(PFA 233a, c). 

• Includ e information abou t internationa l an d regional instruments and standards 
in their public information an d human rights education activitie s and in adult 
education and training programmes, particularly for groups such as the military , 
the police and other law enforcement personnel , the judiciary, and legal and 
health professionals t o ensure that human rights are effectively protecte d 
(PFA 233d). 
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• Mak e widely available and fully publicise information o n the existence of national, 
regional and internationa l mechanism s for seeking redress when the human right s 
of women are violated and develop human rights education programmes tha t 
incorporate th e gender dimension a t all levels of education, i n particular by 
encouraging higher education institutions to include the study of the human 
rights of women as they appear in UN convention s (PF A 83j, 233e). 

• Tak e measures to eliminate discrimination i n education a t all levels on the basis 
of gender, race, language, religion, national origin , age or disability, or any other 
form of discrimination an d consider establishing procedures to address grievances 
(PFA 80a, B+5 68k). 

• Undertak e legislatio n and administrative reforms t o give women equal rights with 
men to economic resources, including access to ownership and control over land 
and other forms of property, credit and traditional saving schemes, such as women's 
banks and cooperatives, inheritance, natural resources and appropriate new technology 
(PFA 61b, 165e, B+5 68h). 

• Enac t and enforce equa l opportunity law s and the rights of women and men to 
equal pay for equal work or work of equal value; reform law s or enact nationa l 
policies that suppor t the establishment o f labour laws to ensure the protection of all 
women workers, including safe work practices, the right to organise and access to 
justice (PF A 165a,o,r) . 

• Enac t and enforce law s to prohibit direct and indirect discrimination on the grounds 
of sex, including by reference t o marital or family status , in relation to access to 
employment, conditions of employment, includin g training, promotion, health and 
safety, as well as termination of employment and social security of workers, including 
legal protection agains t sexual and racial harassment (PF A 178b,c) . 

• Tak e action to remove structural and legal barriers as well as stereotypical attitude s 
to gender equality at work, addressing gender bias in recruitment, working conditions, 
occupational segregation , discrimination i n social protection benefits , women' s 
occupational health and safety, unequal career opportunities and inadequate sharin g 
- b y men - o f family responsibilities (B+ 5 82a). 

• Develop,  adopt and fully implemen t law s and other measures, such as policies and 
educational programmes, to eradicate harmful customar y or traditional practices, 
including female genita l mutilation, early and forced marriag e and so-called honour 
crimes and intensify efforts , i n cooperation with local women's groups, to raise 
collective and individual awareness on how these harmful traditiona l or customary 
practices violate women's human rights (B+5 69e). 

• Enac t and strictly enforce law s to ensure that marriage is only entered int o with 
the free an d full consen t of the intending spouses ; in addition, enact and strictly 
enforce law s concerning the minimum lega l age of consent and the minimum age 
for marriage and raise the minimum age for marriage where necessary (PF A 274e). 

• Remov e legal , regulatory and social barriers to sexual and reproductive healt h 
education within formal educatio n programmes regarding women's health issues 
(PFA 83k). 

• Tak e necessary measures to protect individuals , groups and organs of society 
engaged in promoting and protecting women's human rights (B+5 98e). 
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Taking a Holisti c Approach to Violence Agains t Women 
States should : 

• Adop t an d promote a  holistic approach to respond to all forms of violence and 
abuse against girls and women during all their lif e cycle and circumstances , 
including girls and women with disabilities, as well as vulnerable and marginalise d 
women and girls (B+5 69j,k) . 

• Formulat e and implement , a t al l appropriate levels , plans of action to eliminate 
violence agains t women and girls by any person, organisation or enterprise 
(PFA 124j , B+5 68j). 

• Implemen t th e Convention o n the Elimination o f All Forms of Discrimination 
against Women, taking into account genera l recommendation 19 , adopted by the 
Committee on the Elimination o f Discrimination agains t Women a t it s eleventh 
session (PFA 124f) . 

• Conside r setting up or strengthening a  national co-ordinating mechanism, for 
example, a national rapporteur o r an inter-agency body, with participation o f the 
civil society including NGOs, to encourage the exchange of information an d to 
report on data, root causes, factors and trends in violence against women (B+5 70d). 

• Suppor t initiative s of women's organisations and non-governmental organisation s to 
raise awareness on the issue of violence against women and to contribute to its 
elimination (B+ 5 102a). 

• Mainstrea m a  gender perspective i n all policies and programmes related to violence 
against women; increase the knowledge and understanding of the causes, 
consequences and mechanisms of violence agains t women among those responsible 
for implementing these policies, such as law enforcement officers , polic e personnel 
and judicial, medical and social workers, as well as those who deal with minority , 
migration and refugee issues , and ensure that women victims of violence are not 
revictimised because of gender-insensitive law s or judicial or enforcement practice s 
(PFA 124g) . 

• A s a matter o f priority, review and revise legislation with a  view to introducin g 
effective legislatio n and take other necessary measures to ensure that al l women and 
girls are protected agains t al l forms of physical, psychological and sexual violence, 
regardless of the relationship between the perpetrator an d the victim (PF A 2321, 
B+5 69a). 

• Enac t and/or reinforce penal , civil, labour and administrative sanctions in domestic 
legislation to punish and redress the wrongs done to women and girls who are 
subjected t o any form o f violence, including violence based on all forms of 
discrimination ,  whether i n the home, the workplace, the community or society 
(PFA 124c , B+5 69c). 

• Enac t and enforce legislatio n against the perpetrators of practices and acts of 
violence against women, such as female genita l mutilation, female infanticide , 
prenatal sex selection and dowry- related violence, and give vigorous support to the 
efforts o f non-governmental an d community organisations to eliminate such 
practices (PF A 124i) . 

• Establis h legislation and/or strengthen appropriat e mechanisms to handle crimina l 
matters relating to all forms of domestic violence, including marital rape and sexual 
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abuse of women and girls, and ensure that such cases are brought to justice swiftl y 
(B+5 69d). 

• Adop t laws , where necessary, and reinforce existin g laws that punish police, security 
forces or any other agents of the State who engage in acts of violence agains t 
women in the course of the performance o f their duties; review existing legislatio n 
and take effective measure s against the perpetrators o f such violence (PF A 124o) . 

• Preven t act s of violence against women in situations of armed and other conflicts ; 
undertake a  full investigatio n o f all acts of violence agains t women committed 
during war, including rape, in particular systematic rape, forced prostitutio n an d 
other forms of indecent assaul t and sexual slavery; prosecute al l criminals 
responsible for war crimes against women and provide full redres s to women 
victims; (PFA 143e) . 

• Tak e urgent action to combat and eliminate violence against women, which i s a 
human rights violation, resulting from harmful traditiona l o r customary practices, 
cultural prejudices an d extremism; refrain fro m invokin g any custom, tradition or 
religious consideration t o avoid obligations with respect to its elimination a s set out 
in the Declaration on the Elimination of Violence against Women (PF A 232g, 124a). 

• Increas e co-operation, policy responses, effective implementatio n o f national 
legislation and other protective and preventive measures aimed a t the eliminatio n 
of violence against women and girls, especially all forms of commercial sexual and 
economic exploitation, includin g trafficking i n women and children, femal e 
infanticide, crime s committed i n the name of honour, crimes committed i n the 
name of passion, racially motivated crimes , dowry related violence and deaths, acid 
attacks and harmful traditiona l or customary practices such as FGM, and early and 
forced marriage s (PF A 330n, B+5 70b ,  96a). 

• Tak e measures, including by strengthening existin g legislation, to address the factor s 
that encourage trafficking i n women and girls for prostitution an d other forms of 
commercialised sex , forced marriage s and forced labou r in order to eliminate 
trafficking i n women, provide better protection o f the rights of women and girls and 
punish the perpetrators, through both crimina l and civil measures (PFA130b ,  B+5 
70a). 

• Provid e women who are subjected t o violence with access to the mechanisms of 
justice and, as provided for by national legislation , to just and effective remedie s for 
the harm they have suffered an d inform women of their rights in seeking redress 
through such mechanisms (PF A 124h) . 

• Create , improve or develop as appropriate, and fund th e training programmes for 
judicial, legal, medical, social, educational and police and immigrant personnel, in 
order to avoid the abuse of power leading to violence agains t women and sensitise 
such personnel to the nature of gender-based act s and threats of violence so that fai r 
treatment o f female victims can be assured (PF A 124n) . 

• Provid e gender-sensitive training to all actors, including police and military 
personnel, corrections officers , healt h and medical personnel, social workers, 
including people who deal with migration and refugee issues , teachers at all levels of 
the educational system, the judiciary and members of parliament i n order to enable 
them to better exercise their public responsibilities i n dealing with victims of sexual 
violence (PF A 232I , B+5 78d). 
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• Organis e an d fun d informatio n campaign s an d educationa l an d trainin g programme s 
in orde r t o sensitis e girl s and boy s an d wome n an d me n t o th e persona l an d socia l 
detrimental effect s o f violence i n th e family , communit y an d society ; teac h the m 
how t o communicat e withou t violenc e an d promot e trainin g fo r victim s an d 
potential victim s s o tha t the y ca n protec t themselve s an d other s agains t suc h 
violence (PF A 125g , B+ 5 78a) . 

• Promot e women' s an d girls ' menta l well-being , integrat e menta l healt h service s int o 
primary health-car e systems , develop gender-sensitiv e supportiv e programme s an d 
train healt h worker s t o recognis e gender-base d violenc e an d provid e car e 
for girl s an d wome n o f al l age s who hav e experience d an y for m o f violenc e 
(B+5 69i) . 

• Promot e research , collec t dat a an d compil e an d publis h statistics , especiall y 
concerning domesti c violenc e relatin g t o th e prevalenc e o f different form s o f 
violence agains t women , an d encourag e researc h int o th e causes , nature , 
seriousness an d consequence s o f violence agains t wome n an d th e effectivenes s 
of measures implemente d t o preven t an d redres s violenc e agains t wome n 
(PFA 129a , B+ 5 69f , 77b) . 

• Develo p wit h th e ful l participatio n o f al l countrie s a n internationa l consensu s o n 
indicators an d way s to measur e violenc e agains t women , an d conside r establishin g a 
readily accessibl e databas e o n statistics , legislation , trainin g models , goo d practices , 
lessons learne d an d othe r resource s wit h regar d t o al l forms o f violence agains t 
women, includin g wome n migran t worker s (B+ 5 92b) . 

• Provid e well-funde d shelter s an d relie f suppor t fo r girl s an d wome n subjecte d t o 
violence, a s well a s medical, psychologica l an d othe r counsellin g service s an d fre e o r 
low-cost lega l aid , wher e i t i s needed, a s well a s appropriate assistanc e t o enabl e 
them t o fin d a  means o f subsistence ; disseminat e informatio n o n th e assistanc e 
available (PF A 125a,h) . 

• Mainstrea m a  gender perspectiv e int o nationa l immigratio n an d asylu m policies , 
regulations an d practices , a s appropriate , i n orde r t o promot e an d protec t th e right s 
of al l women, includin g th e consideratio n o f steps t o recognis e gender-relate d 
persecution an d violenc e whe n assessin g ground s fo r grantin g refuge e statu s an d 
asylum (B+ 5 68i) . 

Gender Mainstreamin g 
States should: 

• Mainstrea m a  gender perspectiv e int o ke y macr o economi c an d socia l developmen t 
policies an d nationa l developmen t programme s (B+ 5 73a) . 

• Ensur e tha t responsibilit y fo r th e advancemen t o f women i s vested i n th e highes t 
possible leve l o f government ; i n man y cases , thi s coul d b e a t th e leve l o f a  Cabine t 
minister, an d strengthe n nationa l machinerie s t o mainstrea m th e gende r perspectiv e 
to accelerat e th e empowermen t o f women i n al l area s an d t o ensur e commitmen t t o 
gender equalit y policie s (PF A 203a , B+ 5 76b) . 

• Provid e nationa l machinerie s wit h th e necessar y huma n an d financia l resources , 
including throug h explorin g innovativ e fundin g scheme s s o tha t gende r 
mainstreaming i s integrated i n al l policies , programmes an d project s (B+ 5 76c) . 
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• Giv e all ministries the mandate to review policies and programmes from a  gender 
perspective and in the light  of the Platform fo r Action; locate the responsibilit y 
for the implementation o f that mandate a t the highest possible level; establish 
and/or strengthen a n inter-ministeria l coordinatio n structure to carry out thi s 
mandate, to monitor progress and to network with relevant machineries. (PFA 204e). 

• Wor k with members of legislative bodies, as appropriate, to promote a  gender 
perspective in all legislation and policies including the design, development , 
adoption and execution of all budgetary processes in order to promote equitable , 
effective an d appropriate resource allocation and establish adequate budgetary 
allocations to support gender equality and development programmes which enhanc e 
women's empowerment an d develop the necessary analytical and methodologica l 
tools and mechanisms for monitoring and evaluation (PF A 204d ,  B+5 73b). 

• Conside r establishing effective commission s or other institution s to promote equal 
opportunities (B+ 5 76d) . 

• Strengthe n o r establish national collaborative an d regular reporting mechanisms , 
with the participation o f NGOs, especially women's organisations, to monitor 
progress on the implementation o f national policies, programmes and benchmarks 
for achieving gender equality (B+ 5 83a). 

• Analyse , from a  gender perspective, policies and programmes with respect to thei r 
impact on women and adjus t them , as appropriate, to promote more equitable 
distribution o f productive assets , wealth, opportunities, incom e and services 
(PFA 58b). 

• Develo p conceptual an d practical methodologies for incorporating gende r 
perspectives int o all aspects of economic policy-making, including structura l 
adjustment plannin g and programmes and apply these methodologies i n conducting 
gender-impact analyse s of all policies and programmes, including structura l 
adjustment programmes , and disseminate the research findings (PF A 67a,b). 

• Develo p and use frameworks, guideline s and other practical tools and indicator s to 
accelerate gender mainstreaming, including gender-based research , analytical tools 
and methodologies, training, case studies, statistics and information (B+ 5 80). 

• Trai n researchers and introduce systems that allo w for the use of data collected , 
analysed and disaggregated by, among other factors, sex and age, other establishe d 
demographic criteria and socio-economic variables, in policy-making, planning, 
monitoring and evaluation (PF A 109a). 

• Collect , compile , analyse and present on a regular basis data disaggregated by age, 
sex, socio-economic and other relevant indicators , including number of dependents, 
for utilisation i n policy and programme planning and implementation; (PF A 206a). 

Working with an d Educatin g Civi l Society 
States should: 

• Provid e a  legal framework fo r the secure and effective operatio n o f NGOs. 

• Creat e and strengthen an enabling environment, i n accordance with national laws, 
to support the capacity of women's NGOs to mobilise resources to ensure th e 
sustainability o f their development activitie s (PF A 125d) . 
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• Encourag e the establishment an d strengthening o f multi-stakeholde r 
partnerships/co-operation a t al l levels among international an d intergovernmenta l 
organisations, with relevant actor s of civil society, including NGOs, the private 
sector and trade unions, and women's organisations and other NGOs (B+ 5 102b) . 

• Encourag e collaboration amon g various levels of Governments, NGOs, grass-roots 
organisations and traditiona l and community leader s for the promotion an d 
protection o f all human rights and fundamental freedom s o f women and girls and 
the dignity and worth of the human person and equal rights for women and men 
(B+5 78b) . 

• Encourag e co-operation between governmental authorities , parliamentarians an d 
other relevant authoritie s and women's organisations, including NGOs, as 
appropriate, in ensuring that legislatio n i s non-discriminatory (B+ 5 78c). 

• Encourage , co-ordinate and co-operate with local and regional women's groups, 
relevant non-governmenta l organisations , educators and the media, to implemen t 
programmes in human rights education and encourage the creation of training and 
legal literacy programmes which build and support the capacities of women's 
organisations to advocate for women's and girls ' human rights and fundamenta l 
freedoms (PF A 233f, B+5 78a). 

• Promot e education on the human and legal rights of women in co-operation with 
education an d human rights institutions, the relevant actor s of civil society, in 
particular NGOs and the media networks and undertake public campaigns, 
including i n the most widely used languages of the country, on the equality of 
women and men in public and private life , including their rights within the family , 
the remedies available for violations of women's human rights and relevant huma n 
rights instruments under national and internationa l la w (PFA 233g, B+5 98a, 99a). 

• Develo p policies and implemen t programmes, particularly for men and boys, on 
changing stereotypical attitudes and behaviours concerning gender roles and 
responsibilities t o promote gender equality and positive attitudes and behaviour 
(B+5 82j) . 

• Encourage , through the media and other means , a high awareness of the harmfu l 
effects o f certain traditiona l o r customary practices affecting th e health of women, 
some of which increase their vulnerability t o HIV/AIDS and other sexually 
transmitted infections , an d intensify effort s t o eliminate such practices (B+ 5 98d). 

• Increas e awareness and knowledge of the Rome Statute which affirms tha t rape, 
sexual slavery, enforced prostitution , forced pregnancy , enforced sterilisatio n an d 
other forms of sexual violence constitute war crimes and, in defined circumstances , 
crimes against humanity, with the aim of preventing such crimes from occurring ; 
also increase awareness of the extent to which such crimes are used as a weapon of 
war (B+5 96b). 

• Develo p national capacity to undertake policy-oriented an d gender-related researc h 
and impact  studies by universities and national research/training institute s to enable 
gender-specific knowledge-base d policy-making (B+ 5 77c) . 

• Strengthe n o r establish, where appropriate national collaborative an d regular 
reporting mechanisms, with the participation of NGOs, especially women's 
organisations, to monitor progress on the implementation o f national policies, 
programmes and benchmarks for achieving gender equality (B+ 5 83a). 
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Applying GMS Principle s to the Issue 
of Violence against Women1 

This chapter offers a  model that might be used for an integrated approach t o 
eliminating violence agains t women. The model follows the principles of the Gender 
Management Syste m (GMS) b y promoting political will; forging a  partnership of 
stakeholders, including the government departments and NGOs; building capacity; 
and sharing good practice. It is an operational cum intervention mode l designed to 
provide a  framework fo r planning and implementation o f an integrated overal l 
strategy. 

Statement o f Curren t Situatio n 
Violence agains t women in all its forms continues to be pervasive in Commonwealth 
countries and elsewhere in the world. Current effort s b y governments and NGOs, 
though commendable , have had no significant impac t on the magnitude of the 
problem. Part of the reason for this is the fragmented an d sectoral nature both of the 
way the problem itsel f i s perceived and of the resultant interventions . The various 
stakeholders - governmenta l and non-governmental -  dea l with the problem fro m 
different perspective s with little or no co-ordination. Either they are oblivious of each 
other's efforts o r the knowledge tha t there are interventions by other disciplines has no 
impact on their own actions. Consequently policies , where they exist, are sectoral and 
interventions ar e not designed to take advantage of or reinforce strategie s in other 
sectors. There i s no policy framework i n which violence agains t women can be 
handled a t national and local government levels . Little analysis has been done to 
rationalise the involvement o r non-involvement o f individual government department s 
in the fight agains t gender-specific violence . Neither i s there a  framework fo r ensuring 
that existin g interventions ar e mutually reinforcing an d address all aspects of the 
problem. 

The consequences of this approach continue to be far reaching. Services and support 
to survivors of the violence remain inadequate and ad hoc. Many perpetrators of 
violence continue to escape investigation and punishment o r remain out of reach of 
psychological treatment , eve n where i t is available. The lega l system is not adequat e 
and individua l officers ' attitude s and value systems impact on their responses to 
violence against women, especially i f committed i n a family context . The problem 
itself and it s causes remain a  matter of different theorie s whose relationships are not 
fully understood , forcing many interventions t o focus on symptoms rather that the root 
causes of the problem. Systems and structures that support and sustain violence agains t 
women unfortunately remai n in place. 

The Benefit s of an Integrate d Approac h 
An integrate d approac h to combating violence against women presents a real 
opportunity for reversing these negative trends . This approach enables government t o 

1Adapted fro m Combating  Violence against Women: The Case for an Integrated Approach by Florence Butegwa 
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reconceptualise violenc e agains t wome n a s a  socia l an d comple x proble m t o whic h 
government ha s a n obligatio n t o respon d wit h appropriat e policy , implementatio n pla n 
and adequat e resources . The requisit e polic y an d implementatio n framewor k 
acknowledges th e expertis e an d strength s o f it s various departments , an d thu s 
rationally identifie s role s an d ho w th e respectiv e stakeholder s relat e t o eac h other . 
The overal l framewor k shoul d b e abl e t o combin e strategie s tha t respon d t o th e need s 
of survivor s an d dea l wit h perpetrator s o f gender-specific violenc e whil e facilitatin g a 
clearer understandin g o f the problem , a  change o f societa l value s an d attitude s an d 
structural change s t o den y violenc e agains t wome n structura l support . 

Assumptions 
The mode l i s developed wit h th e followin g assumption s i n mind : 
• Tha t state s have a n obligatio n t o eliminat e violenc e agains t women . I n additio n t o 

any mora l and/o r socia l obligatio n i n thi s regard , th e assumptio n i s that th e stat e 
obligation i s also legal . Internationa l huma n right s la w freely adopte d b y 
Commonwealth countries , throug h sovereig n act s lik e ratification , ha s create d lega l 
obligations o n thes e state s t o eliminat e violenc e agains t women . 

• Tha t state s actuall y hav e th e commitmen t an d politica l wil l t o d o al l tha t i s 
necessary t o eliminat e violenc e agains t women . I t i s only wit h suc h commitmen t 
that government s wil l be abl e t o provide th e human , institutiona l an d financia l 
resources necessar y fo r successfu l us e o f thi s model . 

• Tha t i t i s possible t o eliminat e gender-specifi c violenc e targetin g wome n an d girls . 
It i s assumed tha t violenc e agains t femal e person s i s not inheren t i n human natur e 
but i s learned behaviou r sustaine d throug h socialisatio n processe s an d othe r 
structures. 

• Tha t multidisciplinar y effor t an d th e implici t interdepartmenta l collaboratio n an d 
co-ordination i s possible i n governmen t structures . The mode l i s heavily relian t o n 
joint an d co-ordinate d effor t a t differen t level s o f government . 

The Mode l 

Four key concept s underpi n th e mode l an d ar e use d t o for m step s i n th e struggl e t o 
eliminate violenc e agains t women : conceptualisation , deepe r understanding , actio n 
strategies an d co-ordinatio n (se e Fig . 6) . 

Concept 1: Conceptualisation o f the problem 

The wa y a  phenomenon i s perceived wil l determine th e respons e t o it . Where i t i s 
perceived an d conceptualise d a s a problem, th e response s wil l ten d toward s a  search fo r 
solutions. Violence agains t women i n most o f it s forms i s rarely perceived b y government s 
as a problem requirin g urgen t action . Where th e violenc e occur s i n th e family , i t i s seen 
as a  private matte r t o b e settle d b y th e famil y members . Where th e violenc e occur s i n 
the community , it s gender specifi c natur e i s either ignore d o r i s treated a s a mora l 
problem fo r whic h wome n an d thei r behaviou r ar e t o b e blamed . I t has no t bee n 
perceived a s a  social proble m lik e crim e o r poverty tha t th e entir e societ y need s t o 
grapple wit h throug h government . Wher e governmen t agencie s hav e trie d t o 
conceptualise violenc e agains t women a s a problem, thei r effort s hav e been fundamentall y 
flawed b y th e limitation s o f thei r professiona l outloo k an d th e absenc e o f an overal l 
policy framework . Th e proble m i s perceived narrowl y b y differen t sectors , preventin g 
the emergenc e o f a  holistic definitio n o f the proble m an d polic y an d resultin g i n 
misconceptions an d inadequat e responses . 
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The first step in an integrated approach must be the conceptualisation o f violence 
against women as a social problem. It must be perceived as a single, though complex, 
problem. The definition o f this problem must have the inpu t of different sector s in 
government, NGOs and other stakeholders . Thus this model brings together th e 
experiences and expertise of current stakeholders and harnesses new ideas to 
conceptualise the problem at hand more clearly. 

Figure 6 A Model fo r a n Integrate d Approach to Eliminatin g Violence Against Wome n 

Conceptualisation Perception of One 
Complex Social Problem 

Deeper Understanding 
Causes 
Consequences 
Stakeholders 

Action Strategies Necessary 
Interventions 

Co-ordination Linkages Among 
Actors 

Concept 2 : Deepe r understandin g o f th e proble m 

The first ste p is so closely associated with the second that they merge into one. As 
violence against women begins to be defined a s a social rather than individua l 
problem, i t will become clear that our understanding of it is still limited. The causes of 
violence remain unclear i f not controversial and have tended to be seen differently b y 
different professional , cultura l and even gender actors. While each set of actors may be 
right, the relationships between the different identifie d causa l factors remain unclear . 
For instance, feminist theor y has tended to attribute violence against women to gender 
inequalities in power relations and access to and control of resources. This is variously 
linked to the socialisation process and/or to patriarchy. Others have attribute d 
violence against women to psychological factors specifi c t o perpetrators and the 
abused. The validity and relationship between these two and other sets of identifie d 
causal factors i s not clear . This state of affairs has contributed greatl y to strategies and 
individual interventions concentrating on symptoms rather than the underlying causes. 
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Another facto r necessar y t o deepe n perception s o f th e proble m o f violence agains t 
women i s a better understandin g o f the consequence s o r impac t o f such violence , no t 
only o n th e individua l wome n abuse d bu t o n others , includin g dependents , family , 
community an d nation . Eve n a t th e individua l level , th e complexit y o f the impac t o f 
gender-specific violenc e i s not understood . Framework s fo r measurin g it s effec t o n 
economies, socia l fabri c an d cohesio n an d t o societa l value s hardl y exist . Withou t a 
clearer understandin g o f the ful l rang e o f the consequences , i t i s likely tha t violenc e 
against wome n wil l continu e t o b e treate d a s a  private matte r rathe r tha n a  societa l 
problem. I t i s also likel y tha t intervention s wil l no t adequatel y addres s th e issue s raise d 
by th e consequences . 

The thir d piec e i n facilitatin g a  deeper understandin g o f violence agains t wome n a s a 
social problem i s defining th e stakeholders . Wh o ha s a  stake i n maintainin g th e statu s 
quo? Similarly , wh o ha s a  stake i n changin g th e situation ? Wha t i s the natur e o f th e 
respective stake s an d wha t contex t provide s th e legitimac y o r validity o f the variou s 
claims? Bette r understandin g o f these aspect s i s absolutely necessar y befor e appropriat e 
strategies ca n b e formulated . Th e strategie s fo r respondin g t o th e fear s an d concern s o f 
various stakeholder s ma y diffe r becaus e o f individua l context s bu t the y nee d t o b e 
consciously addresse d a s part o f an overal l strategy . With regar d t o thos e stakeholder s 
whose interes t i s the eliminatio n o f violence agains t women , identifyin g an d 
understanding the m facilitate s th e developmen t o f strategies fo r governmen t t o 
involve the m o r collaborat e wit h them . 

It i s worth notin g tha t jus t a s conceptualisation o f the proble m implie d th e 
involvement o f many governmen t sector s s o does th e deepenin g o f our understandin g 
of the entir e problem . A t eac h stag e th e integrate d approac h necessitate s th e 
identification an d involvement , i n a  co-ordinated manner , o f al l departments an d 
agencies whos e inpu t woul d contribut e t o th e overal l ai m o f eliminating violenc e 
against women . 

Concept 3; Action strategies 

With a n in-dept h understandin g o f the problem , i t i s possible t o tak e meaningfu l an d 
rational action . Ke y i n thi s ste p i s the desig n o f an overal l polic y fo r th e eliminatio n o f 
violence agains t women . Th e polic y framewor k mus t la y down th e principle s o n whic h 
it i s based, determin e strategies , identif y th e implementin g departments/agencie s an d 
their respectiv e role s and se t target s tha t ar e time boun d s o as to facilitate th e 
monitoring o f progress. The polic y mus t defin e indicator s fo r impac t assessment . I t mus t 
identify an d facilitat e adequat e resourc e allocatio n toward s th e implementatio n process . 

The strategie s nee d t o b e designe d t o respon d jointl y o r severall y t o th e variou s roo t 
causes o f gender specifi c violence , t o it s consequences an d t o th e concern s o f th e 
stakeholders. Whil e th e overal l goa l o f the polic y an d implementatio n proces s i s th e 
elimination o f violence agains t women , i t i s necessary t o se t specifi c intermediat e shor t 
and mediu m ter m objective s o f th e strategies . These may , amon g others , includ e th e 
following: 
• t o respon d efficientl y an d adequatel y t o th e need s -  immediat e an d shor t term , 

or lon g ter m o r eve n bot h -  o f individua l victim s an d othe r survivor s o f violenc e 
against women ; 

• t o deepe n understandin g o f the proble m ,  its causes , consequences an d stakeholders ; 
• t o tak e appropriat e actio n wit h regar d t o th e perpetrator s o f violence agains t 

women; 
• t o positivel y chang e societa l values , attitude s an d behavioura l pattern s tha t 

facilitate, condon e o r encourag e abusiv e gende r relationship s an d particularl y 
violence agains t women ; 
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• t o modify structure s (legal , economic, cultural, etc.) tha t directly or indirectly 
support violence against women; and 

• t o build capacities in involved government an d NGO sector s for greater efficiency . 

Action strategies need to be conceived i n relation to the causes and consequences of 
violence, the stakeholders and the ultimate goal of eliminating violence agains t 
women. Fig. 7 is a diagrammatic representation o f this relationship. An example of 
some of the various government departments which may have a role in implementin g 
an integrated strateg y for the elimination of violence agains t women, and some 

Figure 7 Ho w Action Strategies relate to the Social Problem of Violence and the Goal of 
Eliminating this Violence 
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indication of the roles they might play, is shown in Fig. 8. This illustrates the extent of 
the roles that need to be performed an d the possibility of involving sectors that would, 
on the face o f things, be deemed irrelevan t t o efforts t o combat violence agains t 
women. 

Concept 4: Co-ordination 

The components of this model naturally give rise to the need for linkages among the 
various actors in the overal l strategy. The linkages are necessary for various reasons. 
Firstly, all actors are dealing with the same problem and under the same policy. 
Secondly, the linkages ensure that different actor s remain informed o f the activities  of 
the others and thus can build on them or interpret thei r role and actions in relation 
not only to the problem but also to interventions by others. Thirdly, linkages can 
avoid duplication an d facilitate th e efficient us e of limited resources, while ensuring 
that services reach as many people as possible in their communities . 

For effectiveness, th e linkages must be institutionalised rathe r than ad hoc. This can 
be achieved without creating inefficient bureaucracie s and Fig. 9 is an example of a 
possible structure. It can be applied a t a national leve l just as it can be applied a t local 
government leve l (provincia l or district). The departments are grouped together int o 
four units , each identified wit h one of the intermediate objectives liste d above. These 
are: responding to the needs of the survivors , dealing with the perpetrators, changin g 
values and attitudes and better understanding of the problem. Departments whose role 
is directly linked to a particular objective relate to each other more directly and 
closely. The example shows that, for each objective, intervention s are from differen t 
players who must see their work as part of a whole at whatever level they are acting. 

Following the GMS principles, each department shoul d have a focal point for the 
effort t o eliminate violence against women. The focal points in each unit link to form 
an inter-departmental committee reporting to a co-ordinating body (inter-departmenta l 
at heads of department leve l or an autonomous body) representative of all government 
sectors playing a role in the elimination o f violence against women. The latte r would 
be charged with the responsibility of overall co-ordination of effort, monitorin g progress 
and periodic policy reviews. This body would also be charged with the responsibility of 
directing strategies and action for structural change. This example also makes 
provision for linkages with NGOs whose work is relevant. 

Some Commonwealth government s have some experience with similar bodies and 
may play a role in sharing lessons learned. For example, Australia has set up a National 
Committee on Violence against Women and the Canadian government has established 
a National Initiative on Family Violence that explicitly addresses the need for 
co-ordination. Whatever th e composition, roles which might be played by the 
co-ordinating body include: 
• developin g an overall policy framework, t o be adopted by government, for th e 

elimination of violence against women; 
• bein g in charge of the overall implementation o f policy and co-ordination o f effort ; 
• monitorin g progress and assessing the impact  of various interventions ; 
• ensurin g regular policy and strategy reviews in response to new circumstances and 

to the findings o f any monitoring exercise; 
• directin g and co-ordinate intervention s for structural reforms; and 
• ensurin g that th e efforts o f relevant NGOs are harnessed and supported t o 

complement governmen t efforts . 
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Figure 9 Meeting Objectives: Roles of Government Department s 

Objective a: 

Responding to 
the needs of 
survivors 
of violence 
against women 
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Below i s an example o f the different governmen t department s tha t migh t b e 
involved i n an integrated strateg y and possibl e roles , with the actors grouped 
around a  specific objective as identified i n the model . 

Health Departmen t 
• diagnosi s of injurie s sustained b y survivor 
• medical/psychological/psychiatri c treatmen t (a s found necessary ) 
• counsellin g 
• maintainin g an adequate recor d of case s violence against women handle d 
• referrin g survivor to other actors within th e integrated syste m 
• trainin g of personne l 

Police Department 
• receivin g complaint fro m survivo r 
• counsellin g 
• diligen t investigation , proper handlin g of evidenc e and sympathetic handlin g 

of victim s 
• maintainin g an adequate recor d of case s of violence against women handle d 
• referrin g survivor to other actors within th e integrated syste m 
• trainin g of personne l 

Social Workers/Social Welfare Departmen t 
• counsellin g 
• provisio n o f temporary shelte r to survivors (where necessary ) 
• referrin g survivor to other actors within th e integrate d syste m 
• trainin g of personne l 
• provisio n o f financia l an d other benefit s (where necessary ) 

Judiciary (th e Courts) 
• interpretin g and applying law with gende r sensitivit y 
• makin g protective orders (for example peac e orders) 
• ensurin g victim-friendly proceeding s 
• maintainin g an adequate recor d of cases of violence against women handle d 
• trainin g of personne l 

Justice Department (Directorat e o f Publi c Prosecution) 
• reformin g of substantiv e and procedura l law s 
• carryin g out researc h and consultatio n 
• trainin g of personne l 

Women's National Machiner y 
• referrin g survivors to relevan t actors within th e integrate d syste m 
• liaisin g with the various actors 
• developin g and facilitating training programmes to strengthen the capacity of 

various actors to handl e cases referred to them with gende r sensitivit y 
• compilin g and disseminating statistics on violence against women (usin g records 
• kep t b y the various actors). The compiled dat a can be used by each sector and 

jointly fo r plannin g purpose s 
• advocatin g for any necessar y changes in the la w or improvemen t o f service s 

offered b y other governmen t ministrie s 

Children's Department 
• (a s for women's affairs department bu t specifically fo r female children as survivors) 
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A clear understandin g of the causes and natur e of the violence, its consequences 
and stakeholders ' calls for researc h from differen t perspective s and discipline s 
but with sufficien t coordinatio n s o that researc h b y one government secto r can 
build o n findings and perception s from othe r sectors . The roles include research, 
facilitating publi c and institutiona l debat e on violence against women and 
maintenance o f an appropriate records/statistica l base . 
Key players here include : 
• Socia l welfare departmen t 
• Women' s affairs departmen t 
• Educatio n department , especiall y institution s o f highe r learnin g 
• Healt h departmen t 
• Justic e departmen t 
• Polic e departmen t 

It i s imperative tha t the perpetrato r o f violence i s also a major poin t o f focus. A 
weakness of curren t strategies i s that apar t from the few cases in which th e 
perpetrator i s apprehended and deal t with b y the criminal justice system, he is 
often ignored . Justas with the other objectives the rol e mus t b e a shared one. 

Police Department 
• investigat e 
• impres s i t on the perpetrato r tha t violence against women i s unacceptable 
• counsellin g 

Prisons Department 
• specia l rehabilitatio n programme s for perpetrator s o f violence against wome n 

Judiciary (the Courts) 
• sufficien t punishmen t 
• orde r offende r t o attend counselling sessions 

Social Welfare 
• psychologica l treatment wher e necessar y 

Health 
• psychological/psychiatri c treatmen t wher e necessar y 

Probation 
• counsellin g offende r 
• supervis e offender durin g restraining orders 

Justice 
. prosecut e (DPP) 
• lega l refor m 

Efforts to eliminate violence against women from societ y mus t deal with attitudina l 
changes within society . This is a task for man y government department s includin g 
those below : 

Education 
• revis e school and college curricula t o remov e stereotyped image s of the role s of me n 

and women and to promot e behaviou r which does not validate or condone gender 
inequality an d gender specifi c violence. 

Information 
• publi c education and informatio n abou t the illega l status of violence against wome n 
• trainin g journalists 
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Objective b : 

Clarifying the 
causes and 
nature of the 
violence 

Objective c: 

Taking appropriate 
action with 
regard to the 
perpetrator of 
the violence 

Objective d: 

Changing societal 
values, attitudes 
and practices 
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Community Developmen t 
• publi c educatio n 
• refe r victims to available services 
• disseminate  informatio n o n available services/option s 

Culture 
• publi c educatio n 
• influenc e cultura l an d religiou s leader s 
• expos e the fact that violence against women i s not par t o f culture ] 

Women's Affairs 
• publi c educatio n 
• developin g gender sensitive programme s for other actor s 

Justice 
• Lega l Refor m 

Local Government 
• promot e facilities and resource s for publi c discussio n 

There i s a dire nee d to mov e towards identifyin g and modifyin g structures, be 
they legal , social o r economic, which support , condone or sustain violence 
against women. Action towards this objective mus t b e at the highes t leve l of 
government. Department s to pla y a role include : 

Justice Department 
• revie w al l law s and procedure s for gender equalit y and sensitivit y 
• in-hous e training to buil d capacit y i n dealing with broa d gender issues , including 

violence against wome n 

Department o f Loca l Government 
• integrat e strategies to address gender imbalance s and gender-based violence i n 

development plan s 
• allocat e adequate resource s at loca l governance level s to programme s which enhanc e 

women's equality , income s and capacitie s 
• promot e and suppor t women' s participatio n i n loca l government structure s and 

decision-making positio n 

Department o f Financ e and Plannin g 
• includ e the elimination o f violence against women i n the Country Assistance 

Strategies for suppor t b y bilateral an d multilatera l dono r agencies 
• trea t institution s which promot e women's equality , including the department fo r 

women's affairs , as important a s other departments and therefore deserving equal 
and adequate resource s 

• Develo p mechanism s for compilin g gender disaggregated statistic s i n al l areas, 
including violence against women and integrat e them int o nationa l statistica l 
frameworks. This will facilitat e thei r us e in planning . 

Department o f Educatio n 
• restructur e curricula fo r the different level s of educatio n (primary , secondary, tertiary, 

university) to promot e gender equalit y and equa l opportunities fo r boy s and girl s 
• institutionalis e gende r sensitive career guidance at all level s 

Department o f Culture 
• wor k with religiou s and cultura l institution s on strategies which enhance positiv e 

elements i n culture while promotin g changing values and attitude s 

Department o f Women's Affairs 
• Wor k for the adoption b y government o f a  national gende r polic y to b e implemente d 

by all governmen t department s a t the different level s 
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Tools 

Checklist for Gender Mainstreamíng 
The following six-fol d lis t of different sphere s of activity has been adapted from a  one 
suggested as a good basis both for establishing a  programme for achievement of 
women's advancement an d as a check-list for assessing progress towards gender 
mainstreaming (Giele , 1977) . The lis t is not comprehensive but rather provides a 
starting point. I t can be added to in many ways according to specific contexts . 

Political expression 

• Wha t right s do women possess, formally o r informally ? 
• Ca n they attend or organise public meetings on matters that they identify a s being 

of concern? 
• Ca n they vote freely, both in theory and in reality? 
• Ca n they own, hold, enjoy an d transmit the use of property in their own right? 
• Ca n they express dissent (i n public or private) withou t fear of public or private 

retribution or denial of rights? 
• Ho w much media time (printed , radio, television) i s given to coverage of political 

issues concerning women? 

Work and mobility 

• Wha t jobs to women perform i n the national labour force? 
• Wha t i s women's participation i n the informa l labou r force? 
• Ho w mobile are women and what facilities ar e provided for child care? 
• D o they receive equal pay for equal work? 
• Ho w is equal work determined? How are all the tasks they undertake valued , 

formally an d in reality? 
• Ar e there statistics on male/female migran t workers? 
• Wha t acces s to female migran t workers have to social, medical and legal services? 
• Wha t leisur e do women enjoy ? 
• Ar e they given the space to participate i n leisure activities? 
• D o women enjoy genuin e freedom o f movement on a local, regional, national an d 

international level ? 

Family, formation, duration and size 
Can women choose their own partners? 

• Ca n thei r chosen partners enter and remain in the country i f non-nationals? 
• Ca n they end their relationships with their partners? 
• Wha t i s the social and economic status of single women, whether they are 

unmarried, divorced or widowed? 
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• Wha t i s the social and economic status of young women or elderly women? 
• D o women have rights of custody over children? 
• Ca n women bestow their nationality o n their children? 

Education 

• Wha t genuin e access do women and girls have to all levels of education and skills 
training? 

• Wha t factor s lea d to the removal of girls from education ? 
• Wha t provision i s there for monitoring girls ' regular attendance i n education? 
• Ho w much can they attain and i s the curriculum the same for both sexes? 
• Ar e equal facilities an d opportunities provided for children of both sexes? 
• Ar e al l forms of skills training open to women? 
• Ar e they disproportionately represente d i n some forms of skills training? 

Health and sexual control 
• Wha t ar e the rates of female mortality ? 
• A t what ages are women most vulnerable to mortality? 
• T o what particular conditions are women most vulnerable, including both physical 

and mental stresses and illness? 
• Wha t contro l can women exercise over their own fertility an d bodies? 
• Wha t ar e the rates of females infecte d b y HIV/AIDS? 
• Wha t contro l can women exercise over their sexual relations? 

Cultural expressio n 

• Wha t image s of women and their place in society are prevalent? 
• Ho w are they perpetuated? 
• Ho w far do they reflect o r determine the reality? 
• Wha t roles can women play in the cultural life of society? 
• Wha t aspect s of culture subordinate women's social, legal and sexual rights? 

Checklist o f Complianc e wit h CEDA W 

These questions check whether measures to ensure equality have been taken. However, 
it is important t o note tha t questions must go beyond equal rights with men to ensure 
equality of opportunity i n accessing and using many of these services. In all cases it 
must be asked what the obstacles are to achieving equality and what steps need to be 
taken to overcome them . 

Policy measures to be taken (article 2) 
• Doe s the government have a policy for ending discrimination agains t women? 
• I s the principle of equality between men and women incorporated i n the nationa l 

constitution o r other appropriate legislation ? 
• Hav e legislation and other measures been put into effect t o prohibit discriminatio n 

against women? 
• Ha s the legal protection of the rights of women on an equal basis with men been 

established? 
• I s the government engaging in any act or practice of discrimination agains t women? 
• I s the government taking all appropriate measures to eliminate discriminatio n 

against women by any person, organisation or enterprise? 
• Ar e laws, customs and regulations that are discriminatory being modified or abolished? 
• Hav e all national penal provisions that discriminate agains t women been abolished? 
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Guarantee of basic human rights (article 3) 

Have all appropriate measures , including legislation, been taken in all fields - i n 
particular i n the political, social, economic and cultural fields - t o ensure the ful l 
development an d advancement o f women so that they can enjoy thei r human right s 
equally with men? 

Temporary specia l measures (article 4) 

What temporar y measures aimed at accelerating equality between women and men has 
the governments adopted , i f any? 

Sex roles and stereotyping (article 5 ) 

• Hav e social and cultural practices that discriminate agains t women been identified ? 
• Wha t ar e they? 
• Wha t i s the government doing to eliminate these practices? 
• Ar e women and men being educated to understand th e role of maternity a s a social 

function? 
• Ar e women and men being educated t o recognise that raising children i s the equal 

responsibility of men and women? 

Prostitution (article 6) 

• I s the government working to eliminate trafficking i n women? 
• Wha t step s is it taking against perpetrators of trafficking ? 
• I s it working to eliminate the exploitation o f the prostitution o f women? 

Political and public life (article 7) 

• D o women have the right to vote and stand for election ? 
• Wha t step s are taken to ensure that women can vote without pressure or 

intimidation? 
• D o women have the right to participate i n the formulation o f government policy 

and to hold public office ? 
• Wha t step s has government take n to encourage women to enter public office ? 
• Ca n NGOs operate within a  secure, legal environment? 
• D o women have the right to participate i n NGOs and associations concerned wit h 

the public and political life of the country? 

Participation a t international leve l (article 8) 

What actio n has government taken to ensure that women have the opportunity t o 
represent thei r government a t the internationa l leve l and participate i n internationa l 
organisations? 

Nationality (articl e 9) 

• D o women have the same rights as men to change or retain thei r nationality ? 
• D o women have the same rights as men to change or retain the nationality o f their 

children? 

Education (article 10) 

• D o girls and women have equal access to education and vocational guidance a t all 
levels? 
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• Hav e stereotypical concepts of the roles of men and women been eliminated , 
particularly through coeducation an d the revision of textbooks and school 
programmes? 

• Ha s the female student drop-out rate been reduced? 
Have programmes been organised for girls and women who have left schoo l 
prematurely? 

• D o both sexes have: 
• th e same curricula, examinations, and standards for teaching and equipment ? 
• equa l access to scholarships and grants 
• th e same opportunities for access to programmes of continuing education , 

including adul t and functional literac y programmes? 
• th e same opportunities to participate actively in sports and physical education? 
• acces s to specific educationa l informatio n t o help ensure the health and well-

being of families, includin g information an d advice on family planning ? 

Employment (articl e 11) 

• D o women have the same employment rights as men, including the right to work in 
the same areas of employment? 

• D o women and men have the same employment opportunities , including th e 
application of the same criteria for selection ? 

• D o women have the right to: 
• fre e choice of profession an d employment ? 
• promotion ? 
• jo b security? 
• benefit s an d conditions of service? 
• receiv e vocational training and retraining ? 
• equa l remuneration, includin g benefits ? 
• equa l treatment i n respect of work of equal value? 
• equalit y of treatment i n the evaluation of the quality of work? 
• socia l security, particularly i n cases of retirement, unemployment , sickness , 

invalidity and old age and other incapacit y to work? 
• pai d leave? 
• maternit y leave with pay and special protection agains t harmful wor k during 

pregnancy? 
• Ar e there social services that enable parents to combine family obligations with 

work responsibilities, particularly child-care facilities ? 

Health car e an d famil y plannin g (articl e 12 ) 

• D o women have access to health care services, including family planning ? 
• D o appropriate services exist in connection with pregnancy, confinement an d the 

post-natal period? 
Do services exist for women's health a t all times of their life cycle? 

Economic an d socia l benefit s (articl e 13 ) 

• D o women have equal access to family benefits , bank loans, mortgages and other 
types of financial credit ? 

• D o women have an equal right to participate i n recreational activities , sports and 
cultural life ? 

• Wha t steps are taken to ensure that recreational activities , sports and cultura l 
facilities ar e affordable b y and accessible to women? 
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Rural women (article 14) 

• Ar e rural women benefiting fro m rura l development o n an equal basis with men? 
• D o rural women have access to adequate health care facilities, includin g 

information, counsellin g and services in family planning ? 
• Ar e rural women benefiting directl y from socia l security programmes? 
• Ca n rura l women obtain al l types of training and education, formal an d non-formal ? 
• D o rural women have the right to organise self-help group s and co-operatives in 

order to obtain equal access to economic opportunities ? 
• D o rural women have the right to participate i n all community activities ? 
• D o rural women have access to agricultural credi t and loans , marketing facilities , 

appropriate technology and equal treatment i n land and agrarian reform a s well as 
land resettlement schemes ? 

• D o rural women enjoy adequat e living conditions, particularly i n relation t o 
housing, sanitation, electricity and water supply, transport and communications ? 

Equality before the la w (article 15) 

• D o women have equality before th e law? 
• Ca n women access legal arenas and procedures? 
• D o women have a legal capacity identical to that of men and the same opportunities 

to exercise that capacity , including the right to make contracts and administe r 
property? 

• Ar e women treated equally in all stages of procedure i n court and tribunals ? 
• D o women have the right to choose their residence or domicile? 

Marriage and family la w (article 16) 

• D o women of all ages have the same right as men freely choos e a spouse and get 
married only with their free an d full consent ? 

• D o women have the same rights and responsibilities as men at marriage and at its 
dissolution? 

• D o women and men have the same rights and responsibilities as parents, 
irrespective of marital status, in matters relating to their children? 

• D o women have the right to choose freely th e number and spacing of their childre n 
and access to information an d education tha t would allow them to exercise this 
right? 

• D o women have the right to choose a family name, a profession an d an occupation ? 
• D o women have equal rights and responsibilities regarding ownership, managemen t 

and disposition of property? 
• I s there an established minimum age for marriage? 
• I s the registration of marriage compulsory? 
• Wha t step s have been taken to ensure that registration i s carried out? 
• Doe s failure t o register a marriage cause hardship for women and how is it ensured 

that thi s does not occur ? 
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Appendix 1  Commonwealth  states parties to 
international treaties  prohibiting 
discrimination on the basis of sex 

International Covenan t o n Civi l an d Politica l Rights , 1966, articl e 2  an d 2 6 

The following Commonwealth state s are not parties: Antigua and Barbuda, Bahamas, 
Brunei Darussalem, Fiji , Kiribati, Malaysia, Maldives, *Nauru, Papua New Guinea , 
Saint Kitts and Nevis, Saint Lucia , Samoa, Singapore, Solomon Islands , Swaziland, 
*Tonga, *Tuvalu and Vanuatu . 

International Covenan t on Economic, Social and Cultural Rights , 1966, article 3 

The following Commonwealt h state s are not parties: Antigua and Barbuda; Bahamas; 
Botswana; Brunei Darussalam; Kiribati; Malaysia; Mozambique; *Nauru; Pakistan , 
Papua New Guinea; Saint Kitts and Nevis; Saint Lucia; Singapore; South Africa ; 
Swaziland; *Tonga ; *Tuvalu; Vanuatu. 

Convention on the Rights of the Child, 1989, article 2 

All Commonwealth State s are parties. 

African Charter on Human and Peoples ' Rights, 1981, article 2 and especially article 18 (3) 

All African state s members of the Commonwealth ar e parties. 

European Convention on the Protection of Huma n Rights and Fundamenta l Freedoms , 1950, 
article 14 

Cyprus, Malta and the United Kingdom are parties. 

Convention on the Elimination o f all forms of Discrimination Against Women, 1979 

The vas t majority o f Commonwealth state s are parties to the Women's Convention . 
The following Commonwealt h membe r states are not: Brunei Darussalam, Kiribati , 
*Nauru, Solomon Islands , Swaziland, *Tonga , Western Samoa . 

Note *Non-membe r stat e o f the Unite d Nations . 
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Appendix 2  Equality  clauses in Commonwealth 
constitutions 

Most Commonwealth state s have a  general guarantee of fundamental right s without 
discrimination, includin g non- discrimination o n the grounds of sex or gender. Such 
guarantees are sometimes included i n fundamental o r guiding principles of state policy; 
sometimes under human rights , basic rights and fundamental freedoms ; an d sometimes 
both: 

ANTIGUA AN D BARBUDA : Chapte r II , Fundamental rights and freedoms o f the 
individual, Articles 3 and 4. 

THE BAHAMAS: Chapter III , Fundamental rights and freedoms o f the individual , 
Article 15 . However, sex/gender not mentioned i n Article 26 which deals specificall y 
with discrimination . 

BANGLADESH: Part II, Fundaments of State policy, Articles 1 0 and 19 ; Part III, 
Fundamental rights, Articles 27 and 28 . Article 2 9 also calls for non-discrimination i n 
government employmen t o r office . 

BARBADOS: Chapter III , Fundamental rights and freedoms o f the individual , 
Article 11 . However, sex/gender not mentioned i n Article 2 3 which deals specificall y 
with discrimination . 

BELIZE: Part II , Fundamental rights and freedoms, Article s 3 and 16 . 

BOTSWANA: Chapte r II , Article 3. 

BRUNEI DARUSSALAM : Fundamenta l rights and freedoms no t mentioned . 

CANADA: Canadian Charter o f Rights and Freedoms, Part I  of the Constitutio n 
Act, 1982 , Section 1 5 Section 2 8 which affirms tha t 'th e rights and freedoms referre d 
to in it [the Charter] are guaranteed equally to male and female persons' . 

CYPRUS: Fundamental rights and liberties . Article 28 : discrimination clause . 

DOMINICA: Title II , Individual and social rights (section I) , Article 15. 

THE GAMBIA: Chapter IV , Article 17 . 

GHANA: 1992 , Chapter V, Article 1 2 (2), 17 , 27 (Women's rights to paid leave 
before an d afte r childbirth ; facilities fo r the care of below school age children, equa l 
rights to training and promotion). Chapter VI, Article 35 (5) . 

GRENADA: Chapte r 1 , Protection o f fundamental right s and freedoms, Article s 1 
and 13. 

GUYANA: Chapter II , Principles and bases of Political, Economic and Social system, 
Articles 22 and 29 . Other article s includes equal access to academic, vocational and 
professional training , equal opportunities i n employment, remuneration an d 
promotion, an d in social, political and cultural activity . 
India: Part III , Fundamental rights , Articles 14 , 15 and 16 . Part IV, Directive 
principles of State policy, Article 39. 
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JAMAICA: Chapter III , Fundamental rights and freedoms, Article s 1 3 and 20. 

KENYA: Chapter V, Article 70 . But in specific discrimination provision , Chapter V, 
Article 82 , gender not included : 'race, tribe, place of origin or residence or other local 
connection, politica l opinions, colour or creed'. 

KIRIBATI: Chapter II , Fundamental rights and freedoms o f the individual , Articles 3 
and 15. 

LESOTHO: Chapter II , Article 4(1), especially (1 ) (n) , 18 , 26, 30 (jus t an d 
favourable condition s of work). 

MALAWI: Chapter III , Article 1 3 (a): Specific provision on gender equality includin g 
social issues such as domestic violence, security of the person, lack of maternity 
benefits, economi c exploitation and property rights. Article 20 : Propagation of such 
practices may be criminally punishable). Article 24 : Rights of women, including (2 ) 
any law that discriminates against women on the basis of gender or marital status shall 
be invalid and legislation shal l be passed to eliminate customs and practices tha t 
discriminate against women, particularly practices such as: (a) sexual abuse, harassment 
and violence; (b) discrimination in work, business and public affairs; and (c ) deprivation 
of property, including property obtained by inheritance. 

MALAYSIA: Part II , Fundamental Liberties , Article 8  (but sex/gender not mentione d 
as grounds for discrimination) . 

MALDIVES: Article 5  states that 'Maldivian s are equal before th e law' . 

MALTA: Chapter II , Declaration o f Principles, Article 1 4 (re. promoting equal rights) 
and Chapter IV, Fundamental rights and freedoms o f the individual , Articles 32 and 45. 

MAURITIUS: Chapter II , Article 3. Article 1 6 (general discrimination clause ) 
amended i n 199 5 to include sex. 

MOZAMBIQUE: Chapter I  Article 66: General non-discrimination clause . Also 
Article 6d (equality of citizens before th e law) ; Article 57 (i ) The State shall promote 
and support the emancipation o f women, and shall provide incentives to increase the 
role of women in society . . . (3 ) The State recognises the value of, an d shall 
encourage, the participation of women in the defence o f the country and in all spheres 
of the country's political, economic, social and cultural activity ; 67 (equality of men 
and women). 

NAMIBIA: Chapter 3 , Article 10 . 

NAURU: Par t II , Fundamental rights and freedoms, Article 3. Also note 5 'In this 
Constitution, unles s the context otherwise requires, words importing the masculine 
gender shall be taken to include females' . 

NEW ZEALAND : Bill of Rights Act, Par t I , Unlawful Discrimination , Article 19 
and Par t II , Civil and Political Rights Article 21 : Prohibited grounds of discrimination. 

NIGERIA: 1992 , Chapter II , Article 1 6 (2), 4L 

PAPUA NEW GUINEA: Basi c Rights section refers to fundamental right s and 
freedoms o f the individua l 'whatever thei r race, tribe, places of origin, political 
opinion, colour , creed or sex'. 
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ST KITTS AN D NEVIS : Chapter II , Protection of fundamental right s and 
freedoms, Article s 3 and 15. 

ST LUCIA: Chapter I , Fundamental rights and freedoms, Article s 1  and 13. 

ST VINCENT AN D TH E GRENADINES: Chapter I , Fundamental rights and 
freedoms, Article s 1  and 13. 

SEYCHELLES: Chapter III , Article 27 , 30 (righ t of working mothers - 'uniqu e status 
and natural maternal functions o f women'). 

SIERRA LEONE: Chapter II , Article 6{2) ,  Chapter III , Article 15 , 27. 

SINGAPORE: No provision for non-discrimination o n the basis of sex. Article 1 2 
(1): 'All persons are equal before th e law' ; (2) 'Excep t as expressly authorised by this 
Constitution, ther e shal l be no discrimination agains t citizens of Singapore on the 
grounds only of religion, race, descent or place of birth'. 

SOLOMON ISLANDS: Chapter II, Fundamental rights and freedoms, Articles 3 and 15. 

SOUTH AFRICA : Chapter 3 , Article 8  (No person shall be unfairly discriminate d 
against, directly or indirectly, and, without derogating from th e generality of this 
provision, on one or more of the following grounds in particular: race, gender, sex, 
ethnic or social origin, colour, sexual orientation, age , disability, religion, conscience, 
belief, culture or language. (Only one to be written in language of 'his or her'). 
Schedule 4, Constitutional Principles , I 
(achieving equality between men and women). III (racial and gender equality). V 
(amelioration o f the conditions of the disadvantaged, includin g on grounds of race, 
colour or gender). Other relevant provisions that might be of specific importance : 
right to hold property . 

SRI LANKA: Chapter III , Article 12 . 

SWAZILAND: Chapter II , Article 3. 

TANZANIA: Sectio n Two, Article 9(1) (g) ; Section Three, Article 1 3 (1) prohibit s 
discrimination o f any kind, but in the interpretation o f discrimination i n (5 ) sex is not 
listed, only nationality, tribe , origin, political affiliation, colour , religion, lifestyle . 

TONGA: No provisions 

TRINIDAD AN D TOBAGO : Chapter I , Recognition an d protection of 
fundamental right s and freedoms Par t 1 , Article 4. 

TUVALU: Par t 2 , Bill of Rights, Article 11 . No mention of sex/gender as grounds of 
discrimination i n Article 27. 

UGANDA: Nationa l objectives an d directive principles of state policy. Chapter IV, 
Article 20:  'a person shall not be discriminated agains t on the grounds of sex, race, 
colour, ethnic origin, tribe, birth, creed or religion, or social or economic standing, 
political opinion or disability'. Part VI of the General Objectives state s that "Th e state 
shall ensure gender balance and fair representation o f marginalised groups on all 
constitutional an d other bodies; Part XV states that Th e stat e shall recognise th e 
significant rol e that women play in society'. Other article s deal with the right to 
education (30) ; equality in and during marriage and at it s dissolution (31) ; and th e 
rights of women (33) . Of particular interes t i s 33 (6) : 'Laws, customs or traditions 
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which are against the dignity, welfare o r interest of women or which undermine thei r 
status are prohibited by this Constitution' . 

VANUATU: Chapte r II , Fundamental rights and freedoms, Par t 1 , Article 5. 

WESTERN SAMOA : Article 1 5 (2): 'Except as expressly authorised under th e 
provisions of this Constitution, no law and no executive or administrative action of 
the State shall , either expressly or in its practical application, subject an y person or 
persons to any disability or restriction or confer o n any person or persons any privilege 
or advantage on grounds only of descent, sex, language, religion, political or other 
opinion, socia l origin, place of birth, family status , or any of them'. 

ZAMBIA: 1991 , Part III , Article 11 , 23 . 

ZIMBABWE: 1980 , chapter III , Article 11 , 23 (but does not includ e sex -
discrimination on grounds of race, tribe, place of origin, political opinions, colour or 
creed). Constitution amende d i n 199 7 and now explicitly prohibits discriminatio n 
based on gender. Sex Discrimination Removal Act prohibits sex-based discrimination . 

99 



Gender Mainstreamin g i n Lega l and Constitutiona l Affairs : A Reference Manua l fo r Governments and Other  Stakeholder s 

Appendix 3  Glossary  of terms 

Gender 

Gender can be defined a s the set of characteristics, roles and behaviour patterns tha t 
distinguish women from men . These characteristics are constructed no t biologicall y 
but socially and culturally. The sex of an individual i s biologically determined, wherea s 
gender characteristics are socially constructed: a  product of nurturing, conditionin g 
and socio-cultural norms and expectations. These characteristics change over time and 
vary from on e culture to another. Gender also refers to the web of cultural symbols, 
normative concepts , institutional structure s and internalised self-image s which , 
through a  process of social construction, define masculin e and feminine role s and 
articulate these roles within power relationships. 

Gender analysis 

Quantitative gende r analysis is the collection and analysis of sex-disaggregated dat a 
which reveals the differential impact  of development activitie s on women and men, 
and the effect gende r roles and responsibilities have on development efforts . 
Qualitative gender analysis is the tracing of historical, political, economic, social and 
cultural forces i n order to clarify ho w and why these differential impacts , roles and 
responsibilities have come about . 

Gender-aware/redistributive/transforrnative policies 

Gender-aware/redistributive/transformative policie s seek to transform existin g gender 
relations by changing the distribution of resources and responsibilities t o make i t more 
equitable. These policies involve altering the existing balance of power between men 
and women, addressing not only practical gender needs but strategic gender interest s as 
well. 

Gender-inclusive language 

This i s language which challenges the assumption/tradition tha t masculine nouns, 
pronouns and adjectives includ e both male and female. Examples of gender-inclusive 
language are 'staff-hours' (rathe r than 'man-hours') , 'chairperson' (rathe r tha n 
'chairman') an d 'he or she' (rather than 'he') . Gender-exclusive language , by 
subsuming the female i n the male,  acts as both a  cause and an effect o f the invisibilit y 
of women's contribution . 

Gender mainstreaming 

This term may be conceptualised i n two different ways : on the one hand i t i s an 
integrationist strateg y which implies that gender issues are addressed within th e 
existing development policy , strategies and priorities. Hence, throughout a  project 
cycle, gender concerns are integrated where applicable. On the other hand , 
mainstreaming also means agenda-setting, which implies the transformation o f existing 
development agend a using a gendered perspective. These two concepts are not 
exclusive and actually work best in combination . 

Gender-neutral policies 

These are policies that ar e seen as having no significant gende r dimension. However , 
government policies seldom if ever have the same effect o n women as they do on men, 
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even i f at first sigh t they may appear to exist in a context where gender i s irrelevant. 
Thus, policies which may appear to be 'gender-neutral ' are often i n fact 'gender-blind' , 
and are biased in favour o f males because they presuppose that those involved i n and 
affected b y the policy are males, with male needs and interests . An example would be 

Gender perspective 

Gender perspective i s a way of (a) analysing and interpreting situations from a 
viewpoint tha t takes into consideration th e gender constructions i n society (fo r 
women and men) an d (b ) searching for solutions to overcome the gaps. 

Gender-sensitive indicators 

An indicato r i s a statistical measurement tha t shows the change in a particular contex t 
over a given period of time. A gender-sensitive indicato r i s therefore a  measurement of 
gender-related chang e over time. For example, a gender-sensitive indicato r could show 
the change in the number of women studying agriculture, relative to men and over a 
period of, say , a decade. Gender-sensitive indicator s can therefore b e used to measure 
the effectiveness o r success of a GMS. 

Gender sensitivity 

Gender sensitivity refers to perceptiveness and responsiveness concerning difference s 
in gender roles, responsibilities, challenges and opportunities . 

Gender-specific policies 

These policies take into account gender differentials, an d target women or men 
specifically, bu t leave the current distribution of resources and responsibilities intact . 

Gender training 

Gender training i s a systematic approach to sharing information an d experiences on 
gender issues and gender analysis , aimed at increasing understanding of the structure s 
of inequality and the relative position of men and women in society. It goes beyond 
awareness-building to actually providing people with the knowledge and skills that 
they need in order to change personal behaviour and societal structures. 

National Women's  Machinery 

This i s a single body or complex organised system of bodies, often unde r differen t 
authorities, that i s recognised by the government a s the institution dealing with th e 
promotion of the status of women. 

Practical gender  needs 

These emanate from th e actua l conditions women and men experience due to the 
roles ascribed to them by society. Often, women' s practical gender needs are related t o 
their roles as mothers, home-makers and providers of basic needs. Meeting the 
practical gender needs of women and men does not necessarily change their relative 
position i n society. 

Sex'disaggregated data 

This i s data collected - vi a questionnaires, observation or other techniques - tha t 
reveal the different role s and responsibilities of men and women. Having data 
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disaggregated by sex is extremely importan t t o being able to assess the impac t of a 
project o n women separately from it s impact on men. 

Strategic gender needs 

These relate to women's empowerment an d to what i s required to overcome the 
subordinate position of women to men in society. Such needs vary according to the 
economic, political, social and cultural context. Most governments now acknowledge 
the need to create opportunities which enable women to address their strategic needs. 

Women's triple roles 

Analysis of the gender division of labour has revealed tha t women typically take on 
three types of roles in terms of paid and unpaid labour . These roles are: the productive 
role, i.e. , market production an d home/subsistence production undertaken by women 
which generates an income; the reproductive role, i.e., the child-bearing and child-
rearing responsibilities borne by women, which are essential to the reproduction o f the 
workforce; an d the community management  role, i.e. activities undertaken by women to 
ensure the provision of resources at the community level , as an extension of their 
reproductive role (Razav i and Miller, 1997 : 14) . 
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