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APPEAL AGAINST ACQUITTALS AND SENTENCES 

Memorandum B y The Governmen t O f Ugand a 

Generally ther e i s no automati c righ t o f appea l fro m 
a Judicia l decision. The right of appeal is the creation 
of a  Statut e an d n o party , eve n th e State , ha s suc h 
right unles s i f specificall y provide d fo r b y Statute . 
This i s the positio n i n Uganda . 

While the prosecution ha s a  right o f appea l agains t 
an orde r o f acquitta l b y a  Magistrate' s Court , th e 
same righ t i s no t availabl e wher e th e orde r o f 
acquittal i s tha t o f th e Hig h Court . Agai n thi s i s 
because o f th e absenc e o f Statutor y provision s fo r 
that right . 

In Uganda , indictment s i n th e Hig h Cour t ar e i n 
respect o f ver y seriou s offence s ofte n carryin g a 
death penalt y o n convictio n an d i t ma y b e argued , 
perhaps, tha t wher e a n accuse d ha s escape d th e 
gallows or a  long term o f imprisonmen t o n acquittal , 
the dictate s o f mora l consideration s militat e agains t 
subjecting hi m to a further possibilit y o f doom base d 
on a n appea l agains t th e acquittal . Thi s ma y wel l b e 
so i n jurisdictions base d o n jury-trials . 

In ou r case , lik e a  numbe r o f othe r Common -
wealth jurisdictions, suc h trial s are conducted befor e 
a singl e High Cour t Judg e usuall y aide d b y assessor s 
whose advic e i s no t bindin g o n him . H e i s bot h a 
Judge o f fac t a s wel l a s th e law . Th e rational e o f 
there bein g n o appea l agains t a n orde r o f acquitta l 
from a  tria l b y a  jur y canno t surel y b e th e sam e a s 
that o f a  decisio n o f on e perso n decidin g bot h th e 
facts an d th e law . 

It woul d appea r tha t we , lik e man y othe r forme r 
English dependencies , on receiving our laws from th e 
English commo n la w practices , di d accep t o r wer e 
perhaps unwittingl y mad e t o accep t certai n lega l 
practices and laws which would not produce the same 
justice based o n ou r loca l practice a s it would, sa y in 
England. 

In th e instan t practic e o f n o appea l b y th e Stat e 
against a n orde r o f acquitta l b y th e Hig h Court , i t 
may wel l eve n caus e a  miscarriag e o f justice . 

While i n n o wa y attemptin g t o down-pla y th e 
ability o f a  Hig h Cour t Judge' s abilit y t o properl y 
evaluate th e fact s i n a  crimina l cas e an d com e t o a 
just decision , w e d o no t thin k th e safeguard s 
available i n jury-trial jurisdiction s approximat e any -
where nea r a  situatio n lik e our s wher e on e perso n i s 

the sol e judg e o f everything . W e hav e t o recognis e 
real huma n failing s i n judgin g factua l situation s 
which quit e ofte n ar e base d o n persona l under -
standing an d evaluatio n o f th e facts . I t i s quit e 
understandable o f course , an d w e see the logic  of n o 
appeal fro m a  decisio n b y a  jury , becaus e suc h a 
decision made as it is by the unanimity o f twelve per-
sons o r s o i s unlikel y t o b e wrong . Clearly , a n 
acquitted perso n ough t no t t o b e subjecte d t o an y 
further ordea l o n appea l i n tha t case . Sinc e our tria l 
practice i s different, differen t consideration s hav e t o 
be born e i n mind . 

We ar e o f th e vie w tha t i n decidin g o n a  crimina l 
trial, th e right s o f th e accuse d hav e t o b e balance d 
with th e publi c o r communit y righ t o f bringin g t o 
book thos e wh o b y thei r conduc t transgres s th e 
norms of a  society or state as embodied in its criminal 
laws. That i s why we argue that wher e a Judge sitting 
alone ha s misconstrue d th e fact s an d le t g o a 
criminal, th e prosecutio n ough t t o hav e a  righ t b y 
way o f appea l t o challeng e tha t decision . Afte r all , 
our Cour t syste m i s a  hierachica l on e an d w e see no 
rationale o f makin g a n exceptio n i n acquittal s i n th e 
High Cour t only , especiall y s o i f th e cas e in the firs t 
place commence d i n th e cour t preside d ove r b y on e 
Judge. 

In a system like ours, therefore, w e think a  right of 
appeal agains t a n orde r o f acquitta l o n indictmen t i s 
essential fo r a  balance d an d fai r administratio n o f 
justice. 

We note o f course , tha t eve n where there is a right 
of appea l by the prosecution, i n almost al l such juris-
dictions, i t i s expressly provide d tha t th e appea l ha s 
no effec t o n th e earlie r acquittal . I t i s only a  matte r 
of a  declaratio n o n th e issu e whic h i s alway s o n a 
matter o f la w onl y an d n o more . O n ou r par t w e 
think thi s i s not sufficien t a s even a  subsequent erro r 
disregarding o r misunderstandin g th e cour t o f 
Appeal's directio n wil l always end u p i n the accuse d 
being le t fre e wit h n o othe r substantia l remed y fo r 
the prosecution . W e woul d submi t tha t since , afte r 
all th e Cour t o f Appea l i s neve r compose d o f les s 
than three Judges, this Court should have the right of 
substituting it s own decisio n o r a t leas t o f orderin g a 
retrial. A s th e sayin g goes , w e als o thin k tha t mor e 
often tha n not , "tw o head s ar e bette r tha n one" . 
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