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Memorandum b y the Government o f Sr i Lank a 

The jurisdiction t o deal with contempt o f cour t i n Sri 
Lanka i s purel y statutory . Suc h jurisdictio n wa s 
expressly conferre d o n th e Suprem e Cour t an d th e 
inferior court s b y th e Court s Ordinanc e o f 188 9 and 
certain provision s o f th e Crimina l Procedur e Cod e 
and th e Civi l Procedur e Code . Th e distinctio n i n 
England betwee n th e power s o f th e superio r an d th e 
inferior court s o f recor d t o punis h fo r contempt , 
appears t o hav e bee n followe d i n ou r legislation . 
Broadly speaking , th e jurisdictio n o f th e inferio r 
courts i s confine d t o contempt s committe d in  facie 
curiae. Section s 1 8 and 5 5 of th e Judicatur e Ac t No . 
2 o f 1978 , whic h relat e t o contemp t o f court , hav e 
now replace d th e provision s o f th e repeale d Court s 
Ordinance. I t i s th e principle s o f th e Englis h la w o f 
contempt tha t hav e bee n followe d i n ou r courts . 

2. Case s o f civi l contemp t ofte n aris e i n ou r 
courts. Th e questio n i n suc h case s woul d b e on e o f 
mere disobedienc e b y a  part y t o a  civi l actio n o f a 
specific orde r o f cour t o r o f a  failur e t o observ e a n 
undertaking give n t o court . I t is , however , i n con -
tempts classifie d a s "crimina l contempts' ' tha t th e 
element o f public  interest  i n th e du e administratio n 
of justice become s a  matter o f vita l importance . I t i s 
here tha t question s o f publi c polic y whic h requir e a 
balancing o f conflictin g interest s arise . Whil e th e 
fountain o f justic e mus t remai n unpolluted , ye t 
freedom o f speec h an d publicatio n shoul d no t b e cir-
cumscribed beyon d reasonabl e limits . 

3. I n this context, i t is right t o remind ourselve s o f 
the celebrate d dict a o f Lor d Atki n i n Ambard  v . 
Attorney-General for  Trinidad  and  Tobago,  (1936 ) 1 
A.E.R. 704 , 709 : 

But whether the authority and position o f a n individ-
ual judg e o r th e du e administratio n o f justic e i s 
concerned, no wrong is committed by any member of the 
public wh o exercise s th e ordinar y righ t o f criticisin g in 
good faith i n private or public, the public act done in the 
seat of justice. The path of criticism is a public way; the 
wrong headed are permitted to err therein: provided that 
members of th e public abstain fro m imputin g imprope r 
motives to those taking part in the administration of jus-
tice, and are genuinely exercising a right of criticism and 
not acting in malice or attempting to impair the adminis-
tration o f justice , the y ar e immune . Justic e i s no t a 
cloistered virtue : sh e mus t b e allowe d t o suffe r th e 
scrutiny an d respectfu l eve n thoug h outspoke n 
comments of ordinary men . 

4. A s fa r bac k a s the yea r 1936 , there appeare d i n 
a leading daily newspaper, an article entitled "Justic e 
on Holiday"—Th e articl e i s o f a  sufficientl y 
provocative characte r t o justif y quotatio n i n full : 

Jutice on Holida y 
With all this talk of the law's delays it seems an ironical 

jest tha t th e Suprem e Cour t an d th e Distric t Court s of 
Colombo shoul d clos e fo r tw o week s fro m Friday , 
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presumably fo r th e Rac e Mee t i n Colombo . Thi s fort -
night's relaxatio n appear s t o b e the specia l privileg e of 
these Courts , fo r th e other Court s in Colombo and the 
outstations, a s wel l a s th e Lega l Department , ar e 
expected to perform thei r duties during that period . His 
Majesty's Judge s i n Englan d ar e no t of f dut y fo r th e 
Derby o r fo r th e fashionabl e Asco t meet . The y do not 
obviously mi x u p spor t wit h thei r judicia l functions . 
Here i n Ceylon , Publi c Servant s hav e a  surfei t o f hol -
idays to make less fortunate member s of the public grow 
green wit h envy . Bu t whe n i n additio n t o Christma s 
holidays, th e lon g Easte r vacation , an d th e othe r leave 
privileges the Supreme Court an d the District Court s of 
Colombo clos e sho p durin g th e Augus t rac e meet , th e 
public ha s a  right t o questio n th e propriety o f thi s tra-
dition. I t i s indeed a  tradition o f wha t ol d bureaucrat s 
would cal l the halcyon day s of th e Public Service when 
Government official s di d just a s they liked . Now times 
have changed an d especially in the case of the judiciary 
there i s th e greate r necessit y t o spee d u p th e admin -
istration of justice if the public grievance about the law's 
delays i s t o b e redressed . Bu t instea d o f removin g th e 
obvious cause s whic h lea d t o arrear s o f wor k th e 
tendency is to talk glibly about the lack of staf f an d the 
need fo r mor e officer s t o ma n th e judiciary . Th e 
taxpayer is always there is give his money to pay for more 
Judges, mor e Commissioner s o f Assiz e an d othe r 
officers. Eve n in his Budget speech Sir Baron Jayatilleke 
dwelt a t lengt h o n th e law' s delay s an d preface d hi s 
remarks on that point by announcing the increase in the 
financial provision made for the Supreme Court. Neither 
more funds nor more personnel for the judiciary will help 
in preventin g delay s i n th e administratio n o f justic e as 
long as the tradition symbolized in the August Race Meet 
holidays continues. After al l what is this great spor t fo r 
which justice is held up for a fortnight? I t may have been 
sport i n the pas t bu t to-da y i t seems to have descended 
into an orgy of gambling shared by the high and low of 
the land. I t does seem incongruous tha t th e two weeks' 
intensive operation s i n spottin g th e Doubl e an d th e 
Treble shoul d coincid e with specia l leave fo r Court s of 
law. The sooner the judicial officers an d members of the 
legal profession co-operat e to stop this exclusive August 
holiday the nearer wil l be the day when there will be no 
complaint abou t the law's delays. 

5. Th e Suprem e Cour t issue d notic e o n th e edito r 
of the newspaper to show cause why he should not be 
committed fo r contemp t o f Court—It wa s contended 
on behalf o f the editor that i t is "the holidays and no t 
the judge s tha t ar e bein g attacked , tha t i t i s a n 
onslaught o n measures , no t o n men" . Thes e 
submissions wer e rejected , th e edito r wa s convicted , 
and Chie f Justic e Abraham s i n th e cours e o f hi s 
judgment said : 

It woul d b e thoroughl y undesirabl e tha t th e pres s 
should be inhibited from criticizing honestly and in good 
faith th e administration o f justice as freely a s any other 
institution. Bu t i t i s equall y undesirabl e tha t suc h 
criticism should be unbounded I t was open to the 
defendant, a s t o anyon e else , t o hol d an d expres s th e 
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opinion tha t there are too many court vacation s or that 
they are too long or are fixed a t inconvenien t times , or 
that portion s o f the m shoul d a t thi s junctur e b e 
sacrificed to the public interest, and had that been all no 
objection coul d have been taken in this court.' ' 

6. Man y year s later , ther e wa s a  cas e whe n a 
member o f th e legislatur e wa s foun d guilt y o f 
contempt o f cour t b y th e Suprem e Cour t whe n h e 
paid a  visi t t o a  prison fo r th e purpose o f inspectio n 
and mad e th e followin g entr y i n the Priso n Visitor' s 
B o o k -

Trie present practic e o f appeal s o f reman d prisoner s 
being hear d i n thei r absenc e i s not healthy . Whe n rep-
resented by Counsel or otherwise, the prisoner should be 
present a t proceedings. 

This entry wa s made i n view of a  complain t receive d 
by th e write r tha t onl y undefende d prisoner s ar e 
present i n cour t whe n thei r appeal s ar e heard . 
Factually, ther e wa s n o basi s fo r thi s complaint . 

7. Ther e wa s a n appea l agains t th e convictio n t o 
the Priv y Counci l an d Lor d Radcliff e deliverin g th e 
opinion o f th e Priv y Counci l stated — 

They have given the matter the anxious scrutiny that is 
due t o an y suggestio n tha t somethin g ha s bee n don e 
which might impede the due administration o f justice in 
Ceylon. And it is proper tha t the courts there should be 
vigilant to correct any misapprehension in the public that 
would lead to the belief that accused persons or prisoners 
are denied a right that ought to be theirs. But Mr. Perera 
(i.e. the appellant), too, has rights that must be respected 
and Thei r Lordship s ar e unable t o fin d anythin g i n his 
conduct that comes within the definition o f Contempt of 
Court . . . Mr . Perera was acting in good faith and in dis-
charge of what he believed to be his duty as a member of 
the Legislature . Hi s information wa s inaccurate bu t h e 
made n o publi c us e o f it , contentin g himsel f wit h 
entering his comment i n the appropriate instrument, the 
Visitors' Book , an d writin g to the responsible Minister . 
The words that h e used made no direct reference t o the 
Court o r t o an y judg e o f th e Court , o r indee d t o th e 
course of justice or to the process of the Courts. What he 
thought he was protesting against was a prison regulation 

Finally, hi s criticism wa s honest criticis m o n a 
matter o f publi c importance. Wher e these and no other 
are the circumstances that atten d th e action complaine d 
of, ther e cannot b e Contempt o f Court . 
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