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APPEALS AGAINST ACQUITTALS AND SENTENCES 

Memorandum b y th e Governmen t o f Sr i Lank a 

Criminal Jurisdictio n i s exercised b y the Magistrate' s 
Courts an d b y th e Hig h Court s i n accordanc e wit h 
the provision s o f th e Cod e o f Crimina l Procedur e 
Act No . 1 5 of 197 9 and th e Judicatur e Ac t No . 2  of 
1978. The Primar y Court s exercis e crimina l jurisdic -
tion i n term s o f th e sai d Judicatur e Act . 

2. Th e Cod e o f th e Crimina l Procedur e Ac t No . 
15 o f 1979 , contain s th e followin g provision s i n 
regard t o appeal s fro m a n acquitta l i n th e 
Magistrate's Courts . 

318. A n appea l shal l no t li e fro m a n acquitta l b y a 
Magistrate's Cour t excep t a t th e instanc e o r wit h th e 
written sanction o f the Attorney-General . 
319. Wher e a  Magistrate' s Cour t ha s refuse d t o issu e 
process a  mandamu s shal l li e t o compe l suc h cour t t o 
issue suc h process , bu t a n appea l shal l no t li e agains t 
such refusa l excep t a t th e instanc e o r wit h th e writte n 
sanction o f the Attorney-General . 

3. Section s 33 6 and 33 7 of th e sai d Code , provid e 
for appeal s fro m sentence s passe d an d acquittal s 
entered by the High Court s when accused persons ar e 
tried o n indictment . 

336. O n a n appea l agains t th e sentence whether passe d 
after tria l by jury or without a jury, the Court of Appeal 
shall, i f i t think s tha t a  differen t sentenc e shoul d hav e 
been passed, quash the sentence, and pass other sentence 
warranted i n la w b y th e verdic t (whethe r mor e o r les s 
severe) in substitution therefor a s it thinks ought to have 
been passe d an d i n an y othe r cas e shal l dismis s th e 
appeal. 
337. (1 ) I n a n appea l fro m a n orde r o f acquittal , th e 
Court o f Appea l may reverse such orde r an d direc t th e 
accused to be re-tried or find him guilty of the same or a 
different offenc e of which the accused person could have 
been found guilty on the indictment and pass sentence on 
him according to law. 

(2) I n a n appea l fro m an y othe r order , th e Cour t o f 
Appeal ma y alte r o r revers e o r se t asid e suc h orde r o r 
make such order in substitution for the order of the High 
Court a s may be warranted b y law. 

4. Th e Attorney-Genera l i s give n a n extende d 
period o f time , namely , 2 8 days , withi n whic h h e 
could appea l o r sanctio n a n appea l t o th e Cour t o f 
Appeal. An y othe r perso n wh o i s dissatisfie d wit h 
any judgmen t o r fina l orde r o f an y Magistrate' s 
Court o r o f th e Hig h Court , ha s t o prefe r a n appea l 
within 1 4 days o f suc h judgmen t o r order . 

5. Sectio n 1 5 of th e Judicatur e Ac t No . 2  of 197 8 
gives the Attorney-Genera l a  specifi c righ t o f appea l 
from a n orde r o f acquitta l b y a  High Cour t an d als o 
in respec t o f inadequat e o r illega l sentence s impose d 
by th e Hig h Court . 

15. Th e Attorney-Genera l ma y appea l t o th e Cour t o f 
Appeal in the following cases:— 

(a) fro m a n order o f acquitta l by a High Court— 
(i) o n a  questio n o f la w alon e i n a  tria l wit h o r 

without a  jury; 
(ii) o n a  question o f fac t alon e or on a question of 

mixed la w and fac t wit h leav e of th e Cour t o f 
Appeal first ha d and obtained in a trial without 
a jury; 

(a) i n all cases on the ground of inadequacy or illegality 
of th e sentenc e impose d o r illegalit y o f an y othe r 
order o f th e High Court . 

6. Hitherto , th e Attorney-General ha d n o righ t o f 
appeal whatever , fro m a  verdic t o f acquitta l entere d 
in a  trial b y a  jury. Fo r th e firs t time , a  limited righ t 
of appea l fro m a  verdict o f acquitta l in a trial by jury 
has bee n grante d b y th e aforesai d provisio n o f law . 

7. I t i s onl y th e Attorney-Genera l wh o coul d 
appeal o r gran t sanctio n t o appea l fro m a n acquitta l 
entered i n a  criminal proceeding . Althoug h th e Cod e 
itself draw s n o distinctio n betwee n th e powers o f th e 
Court o f Appea l to interfere i n an appeal from a  con-
viction o n the one hand an d fro m a n acquitta l on the 
other, ye t judicia l decision s hav e interprete d restric -
ively th e power s o f th e Cour t i n relatio n t o appeal s 
from acquittals . I t i s an elementary principl e tha t n o 
man shoul d b e twice placed i n jeopardy fo r th e sam e 
offence an d a n appea l fro m a n acquitta l i s usuall y 
confined t o a  questio n o f law . I t i s onl y i n ver y 
exceptional circumstance s tha t th e Attorney-Genera l 
would appea l o n question s o f fact . Justic e Akba r i n 
the case of King  v . Mack and  Carron  (X I Ceylon Law 
Recorder 1 ) stated : 

The learned Solicitor-Genera l frankl y admitte d a t the 
very outset of his argument that he had a heavy burden to 
dischage in this appeal. He admitted that such an appeal 
on a question of fac t fro m a n acquittal... could only be 
justified i f there had been a palpable misdirection by the 
District Judg e whe n considerin g th e fact s o f th e cas e 
which—to us e th e Solicitor-General' s words—coul d b e 
demonstrated to be wrong on the very face of the record. 
Or, i n other words , his appeal could only be justified i f 
the misdirection was obvious and had in effect resulted in 
a miscarriage of justice. 

8. Th e principle s whic h govern a n appea l fro m a n 
acquittal wer e agai n emphasise d b y th e Suprem e 
Court i n a  judgment delivere d i n 1931 : 

An appeal from a n acquittal is a remedy which has no 
place i n mos t part s o f th e Britis h Empire . The genera l 
rule is that i f a person has been fairly and properly tried 
and acquitted , h e ough t no t t o b e pu t i n jeopard y a 
second time for the same offence I t is obviously not 
sufficient tha t th e Cour t shoul d thin k tha t ther e i s 
material on which another Magistrate might come to the 
conclusion tha t the accused was guilty. I t must, I  think, 
be satisfie d tha t n o othe r conclusio n wa s reasonabl y 
possible bu t tha t th e accuse d wa s guilt y o r tha t th e 
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Magistrate did not apply his mind to the whole evidence 
in the case. Per Lyal l Grant , J. , Fernando  v. Peiris  3 3 
New Law Reports 71, 72. 

9. A s regard s enhancemen t o f sentences , th e pro -
cedure tha t prevaile d prio r t o th e enactmen t o f th e 
Code of Crimina l Procedure Act No. 1 5 of 1979 , was 
for th e Attorney-Genera l t o invok e th e revisionar y 
powers o f th e Suprem e Court . Th e sai d Code , how -
ever, gives a specific righ t of appea l against sentence . 
It is well settled tha t a n appellat e cour t wil l not inter -
fere with the discretion of the trial judge in the matte r 
of sentence, unless the sentence imposed is manifestly 
inadequate o r i s illega l o r th e discretio n ha s bee n 
exercised o n a  wron g principle . 

10. Attorney-General  v . H.  N.  de  Silva  (1955 ) 5 7 
New Law Reports 121 , was a case where the accused , 
who was a public officer, pleade d guilty to charges of 
forgery and the trial judge had ordered the accused t o 
enter int o a  bon d i n a  su m o f Rs . 300/ = wit h on e 
surety t o b e o f goo d behaviou r fo r tw o years . Th e 
court impose d neithe r a  term o f imprisonmen t no r a 
fine, havin g regar d t o th e followin g facts : 
(a) tha t th e accuse d wa s abou t 2 2 years o f age ; 
(b) h e woul d b e discontinue d fro m service ; an d 
(c) hi s previou s goo d character . 

The Attorney-Genera l move d t o revis e sentenc e an d 
Basnayake, Acting Chie f Justice , in the course of hi s 
judgment state d a s follows : 

This Court has power in the exercise of its revisionary 
jurisdiction to increase or reduce a sentence, and it is not 
contrary to the rules which appl y to appellat e tribunal s 
that i t shoul d exercis e it s independen t judgmen t i n a 
matter whic h i s brough t u p befor e i t i n revie w an d 
increase a  sentenc e i f i t think s i t shoul d b e increased . 
Learned Counse l fo r th e responden t urge d tha t th e 
quantum of sentence is a matter for the discretion of the 
trial Judg e an d tha t th e Cour t o f Appea l ough t no t t o 
interfere, unless it appears that the trial Judge proceeded 
upon a  wron g principle . H e cite d a  numbe r o f case s 

which stat e the principles which shoul d guid e an appel-
late tribunal in altering a sentence passed by a Court of 
subordinate jurisdiction . Thos e cases quite properly lay 
down the rule that an appellate Court will interfere only 
when a  sentence appears to err in principle or when the 
subordinate Cour t ha s eithe r faile d t o exercis e it s dis -
cretion o r ha s exercise d i t improperl y o r wrongly , (a t 
p. 123) . 

In assessing the punishment tha t shoul d b e passed on 
an offender , a  Judg e shoul d conside r th e matte r o f 
sentence both fro m th e point o f vie w of th e public and 
the offender. Judge s are too ofte n pron e to look a t the 
question onl y fro m th e angl e o f th e offender . A  Judge 
should, in determining the proper sentence, first consider 
the gravity of the offence as it appears from the nature of 
the act itsel f an d shoul d hav e regard t o the punishment 
provided in the Penal Code or other statute under which 
the offender i s charged. He should also regard the effec t 
of th e punishmen t a s a  deterrent an d conside r t o wha t 
extent i t will be effective. I f the offender hel d a position 
of trust or belonged to a service which enjoys the public 
confidence tha t mus t be taken into account i n assessing 
punishment. Th e incidenc e o f crime s o f th e natur e o f 
which the offender ha s been foun d t o be guilty and the 
difficulty o f detectio n ar e als o matter s whic h shoul d 
receive du e consideration . Th e reformatio n o f th e 
criminal, though no doubt an important consideration, is 
subordinate t o the other s I  have mentioned. Wher e the 
public interes t o r th e welfar e o f th e Stat e (whic h ar e 
synonymous) outweigh s th e previou s goo d character , 
antecedents and age of the offender, publi c interest must 
prevail. 

A Government servant would invariably be a person of 
good characte r fo r h e would no t b e in the service if he 
were not so. The fact that a Government or other servant 
would los e hi s employmen t b y th e convictio n i s no t a 
sound reaso n fo r no t imposin g a  term o f imprisonmen t 
where his offence merit s it. I t is of vital importance that 
the confidence o f the public in the services managed by 
the State should be preserved. In the same way in the case 
of a professional man the fact that the conviction would 
deprive him of membershi p o f the professional bod y to 
which h e belongs afford s n o vali d groun d fo r no t sen -
tencing him to imprisonment fo r a  grave crime involving 
his honesty or integrity, (a t p. 124). 
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