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APPEALS AGAINST ACQUITTALS AND SENTENCES 
POSITION IN THE KINGDOM OF LESOTHO 

Memorandum b y th e Governmen t o f Lesoth o 

In th e Kingdo m o f Lesoth o th e customar y court s 
have been established an d create d b y the Central an d 
Local Court s Proclamatio n No . 6 2 o f 193 8 (Vol . X 
of 1965) . Thes e court s ar e endowe d wit h civi l an d 
criminal jurisdiction . Th e crimina l jurisdictio n o f 
these courts is governed an d regulated b y the warran t 
of the Minister o f Justic e with the concurrence of th e 
Chief Justic e of Lesotho , and these courts administe r 
the Basoth o la w an d custom—an d the y ca n hea r al l 
cases crimina l sav e thos e case s wher e deat h o f a 
human bein g i s allege d t o hav e occurred . 

2. An y perso n aggrieve d b y a  decisio n o f a  Loca l 
Court ca n appea l a s o f righ t t o a  Centra l Cour t an d 
should th e Centra l Cour t confir m th e conviction an d 
sentence, a  furthe r appea l a s o f righ t lie s t o th e 
Judicial Commissioner . Bu t ther e shal l b e no appea l 
to the High Cour t fro m th e decisions of th e courts of 
the Judicia l Commissione r excep t i n th e followin g 
cases:— 

(a) Upo n an y questio n o f la w o r o f nativ e la w an d 
custom reserved by the Judicial Commissioner at the 
instance of eithe r party or of hi s own motion; or 

(b) Upo n th e Certificat e o f th e Judicia l Commissione r 
that i t i s a fi t cas e fo r appea l o n an y other groun d 
which appear s t o hi m t o b e a  sufficien t groun d o f 
appeal: 
Provided tha t nothin g herein contained shal l in any 
way affect th e right of the High Court to make such 
an orde r a s may seem just upo n th e motion o f an y 
party aggrieve d b y th e refusa l o f a  Judicia l Com -
missioner t o allo w a n appea l unde r th e precedin g 
paragraphs (Sectio n 28(3 ) of th e Centra l an d Loca l 
Courts Proclamation 62/1938 . 

3. I n ou r jurisdictio n th e Directo r o f Publi c 
Prosecutions ma y challeng e th e decisio n o f a  magis -
trate's cour t i n th e followin g circumstances : 
(a) Wher e a  magistrat e dismisse s th e summon s o r 

charge a t an y stag e o f th e proceeding s o n excep -
tion o r on the ground tha t i t is bad in law and/o r 
that i t disclose s n o offence . (Sectio n 73(2 ) of th e 
Criminal Procedur e an d Evidenc e Proclamation ) 

(b) Wher e th e magistrat e ha s give n a  decisio n i n 
favour o f a n accuse d o n an y matte r o f law . Th e 
procedure to be followed her e is by way of state d 
case (Sectio n 73(7 ) o f th e sai d Proclamation) . 

4. I n ou r jurisdictio n th e Directo r o f Publi c 
Prosecutions cannot appl y for review of a sentence or 
order impose d b y a  Subordinat e Cour t unles s suc h 
sentence o r orde r sough t i s mandator y b y law . Ou r 
policy is that sentencing is a pre-eminent discretion of 
a tria l judg e an d eac h cas e i s t o b e determine d 
according t o it s particula r fact s an d circumstances . 

5. Sectio n 7(2 ) of th e Cour t o f Appea l Ac t No . 1 0 
of 197 8 provides a s follows : 

If the Director of Public Prosecutions is dissatisfied with 
any judgement of the High Court upon a point of law in 
the exercis e o f it s origina l jurisdiction , h e ma y appea l 
against suc h judgemen t t o th e Cour t (o f Appeal) ; and 
secondary appeals are provided for under section 8 of the 
Act No. 10/7 8 (supra). I t reads as follows : 
(1) An y party to an appeal to the High Court may appeal 

to th e Cour t o f Appeal ) agains t th e Hig h Cour t 
Judgment wit h th e leav e o f th e Judg e o f th e High 
Court, or , whe n suc h leav e o f th e cour t o n an y 
ground of appeal which involves question of law but 
not o n a  questio n o f fac t no r agains t severit y o f 
sentence. 

(2) Fo r the purposes of this section an order made by the 
High Court in its revisional jurisdiction, or a decision 
of the High Court on a case stated shall be deemed to 
be a decision of the High Court in its appellate juris-
diction. 

6. I n Lesotho wher e the Crown appeal s against a n 
acquittal o n a  poin t o f la w fro m th e Hig h Cour t t o 
the court o f Appea l an d th e appeal succeeds , this has 
no effec t o n th e earlie r acquitta l thoug h ther e i s n o 
express provisio n i n th e Cour t o f Appea l Act . 

7. I n mus t b e clea r tha t i n Lesoth o th e Crow n 
cannot appea l agains t a  sentenc e impose d b y a  tria l 
court, unless the sentence sought is mandatory by law 
as alread y pointe d abov e i n paragrap h (4) . 

8. Ou r la w also provides tha t th e Court o f Appea l 
can i f i t think s tha t a  differen t sentenc e shoul d hav e 
been passed , quas h th e sentenc e passe d a t th e tria l 
and pas s suc h othe r sentenc e warrante d i n la w 
(whether mor e o r less severe) in substitution therefo r 
as i t thinks ough t t o hav e bee n passed . I n case of a n 
appeal agains t th e conviction , th e cour t o f Appea l 
can either quash the conviction and direct a judgment 
and verdic t o f acquitta l t o b e entere d o r i f th e 
interests o f justic e s o require , orde r a  ne w trial . 
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