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CROWN PRIVILEGE IN THE 1980's 
A DECADE OF CHANGE 

Memorandum B y The Governmen t O f Lesoth o 

Some evidenc e ma y b e exclude d o n th e groun d tha t 
its receptio n woul d b e contrar y t o som e aspec t o f 
public policy . I f militar y secret s wer e to b e disclose d 
in civil or crimina l case s then th e security o f th e stat e 
would b e i n jeopardy. Th e detectio n o f crim e woul d 
be greatl y hampere d i f th e name s o f informer s wer e 
disclosed i n court . I t i s fo r thi s reaso n tha t certai n 
evidence whose disclosure would b e contrary t o stat e 
interest i s excluded . Thi s i s calle d Stat e o r Crow n 
Privilege. 

The objectio n t o disclosur e o n th e ground s o f 
public polic y i s usuall y raise d b y a  Governmen t 
Minister i f h e is aware tha t suc h evidenc e i s about t o 
be disclosed in Court. Th e objection ma y be raised in 
both civi l an d crimina l matters . Th e objectio n ma y 
also b e raise d b y a  witness , partie s i n civi l litigatio n 
or a  judge presidin g i n th e case . 

The law of Lesoth o governing the exclusion o f evi -
dence o n th e ground s o f stat e interes t i s the sam e a s 
the la w o f England . I n th e cas e o f Duncan  v . 
Cammell Laird  &  Co.,  Ltd.  [1942 ] A.C.62 4 th e 

House o f Lord s lai d i t dow n i n n o uncertai n term s 
that th e objectio n b y th e Ministe r t o disclos e o f evi -
dence wa s conclusiv e an d tha t th e cour t ha d n o 
power t o inspec t th e document s i n t o satisf y itsel f 
that th e Minister' s objectio n wa s justified . 

The decisio n i n Duncan  wa s overrule d i n Conway 
v. Rimmer,  [1968 ] A.C.91 0 an d toda y th e court s 
have " a residua l powe r t o rejec t a n objectio n i n 
proper for m tha t th e disclosur e o r productio n o f a 
document woul d b e injuriou s o r prejudicia l t o th e 
public interest.' ' 

Conway v . Rimmer  wa s decided afte r Lesoth o ha d 
attained independanc e an d therefore i t is not bindin g 
on ou r courts , bu t merel y persuasive . Ther e i s n o 
doubt tha t i f a  questio n o f Stat e Privileg e cam e 
before ou r court s Conway' s cas e would b e followed . 

Another governin g principl e i s whethe r ther e i s 
proof tha t th e Crow n privileg e i s bein g claime d o n 
grounds tha t ar e frivolou s o r vexatious—tha t i s t o 
say, th e clai m o f th e privileg e shoul d b e bona  fide. 
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