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REVIEW OF THE SCHEME RELATING TO THE RENDITION OF FUGITIVE 
OFFENDERS WITHIN THE COMMONWEALTH 

Comment b y th e Barbado s delegatio n 

Professor Shearer' s Pape r o n th e revie w o f th e 
Scheme relatin g t o th e Renditio n o f Fugitiv e 
Offenders withi n the Commonwealth ha s been exam -
ined b y ou r expert s i n Barbado s an d I  wis h her e t o 
give ou r genera l view s o n th e issue s raise d an d th e 
suggestions mad e i n tha t Paper . 

At th e outset , I  ma y mention—somethin g whic h 
has no w alread y bee n note d i n par a 4  o f Professo r 
Shearer's Discussio n Paper , thoug h i t wa s no t men -
tioned i n his earlier Pape r circulate d t o Government s 
last November—tha t w e have recentl y enacte d a  new 
comprehensive legislatio n o n extraditio n i n 
Barbados—the Extraditio n Act , 1979—intende d t o 
replace the earlie r law s applicable o n th e subjec t lik e 
the U.K. Fugitiv e Offenders Act , 188 1 and the Extra-
dition Act s 1870-1935 . On e o f th e object s i n 
enacting thi s statut e wa s t o giv e legislativ e effec t t o 
the principle s relatin g t o th e renditio n o f fugitiv e 
offenders withi n th e Commonwealt h a s formulate d 
in the 196 6 Commonwealth Scheme . Sinc e the Com -
monwealth Schem e itsel f wa s t o b e reviewe d shortl y 
at th e presen t Commonwealt h La w Ministers ' Meet -
ing, w e hav e no t ye t brough t ou r Extraditio n Act , 
1979 int o operatio n b y proclamation—a s w e woul d 
otherwise have done . We have in mind a  few amend -
ments to that Ac t which we would finalis e i n the light 
of the discussions a t this meeting on the review of th e 
Scheme itself . 

As t o th e applicability  o f ou r legislatio n t o differ -
ent parts of the Commonwealth, w e have adopted th e 
legislative technique of designating a  Commonwealt h 
country to which the Act would apply by subordinat e 
legislation, wit h th e Ministe r fo r Externa l Affair s 
being empowere d t o mak e suc h designatio n b y a n 
Order subjec t t o negativ e resolutio n b y Parliament . 
We full y appreciat e tha t i n applyin g ou r extraditio n 
legislation t o othe r part s o f th e Commonwealth , 
assurances o f reciprocity , a s such , shoul d no t b e 
strictly necessary . Indeed , a s Professo r Shearer' s 
Paper rightl y points out , t o do so may be contrary t o 
the intention s o f th e Schem e an d w e woul d not , 
therefore, b e lookin g fo r an y assurance s o f 
reciprocity before makin g our Act applicable to othe r 
parts o f th e Commonwealth . W e have , however , 
reserved ou r righ t t o mak e specia l modificatio n 
orders t o dea l wit h th e proble m o f an y inconsis -
tencies o r incompatibilitie s arisin g fro m th e legis -
lation o f othe r countries— a matte r whic h ha s bee n 
recognised a s reasonabl e i n Professo r Shearer' s 
Paper. The Minister fo r Externa l Affairs i n Barbado s 
is therefore , empowere d t o mak e th e Ac t applicabl e 
in relatio n t o th e retur n o f person s t o o r fro m an y 
designated Commonwealt h country , subjec t t o suc h 
exceptions, adaptation s o r modification s a s ma y b e 
specified i n th e order . 

Now s o fa r a s the 'Returnable  Offences'  unde r th e 
1966 Commonwealt h Schem e ar e concerned , i n th e 
Schedule t o ou r Extraditio n Act , 197 9 w e hav e 
included al l the offences liste d in Annex 1  t o the 196 6 
Scheme. Bu t sinc e ou r Ac t wa s intende d bot h t o 
implement th e Schem e an d generall y t o accor d wit h 
current internationa l practic e regarding the return o f 
fugitives, w e were naturall y compelle d t o exten d th e 
list o f extraditio n crime s in our Ac t t o other offence s 
like, act s or ommissions endangerin g the safety o f a n 
aircraft i n nigh t o r an y perso n o n boar d suc h air -
craft, destroyin g o r renderin g an y aircraf t incapabl e 
of flight,  hijackin g o f aircraf t o r othe r unlawfu l act s 
against th e Safet y o f Civi l Aviatio n specifie d i n 
Article 1  o f the Montreal Convention , 1971 , offences 
against th e law s relatin g t o firearm s an d othe r 
weapons an d explosives , offence s relatin g t o the sal e 
or purchas e o f securitie s an d commoditie s o r agains t 
the laws relating t o exchang e contro l an d incom e ta x 
evasion. I n term s o f Professo r Shearer' s Pape r the y 
fall unde r bot h th e categorie s o f offence s describe d 
therein, fo r whic h a revision of the Annex to the 196 6 
Scheme seem s t o hav e becom e necessary . Som e o f 
these additional offence s ar e offences create d b y new 
international convention s t o whic h Barbado s ha s 
become a  Party ; other s may be what ar e described i n 
his Pape r a s 'othe r tha n internationa l offences' , 
which w e fel t shoul d als o no w b e mad e extraditabl e 
at an y rate if the legislation o f the other countr y con -
cerned als o recognise d the m t o b e so . 

In view of thi s recent experience of ours in draftin g 
our ne w legislatio n o n extradition , w e full y suppor t 
the suggestio n i n Professor Shearer' s Pape r t o revis e 
Annex 1  of th e 196 6 Commonwealth Schem e to ad d 
an additiona l categor y o f "offence s establishe d 
under internationa l convention s t o whic h bot h th e 
requesting an d th e requeste d part s o f th e Common -
wealth ar e Parties". W e note that thi s suggestion ha s 
been supporte d i n al l th e writte n comment s o n hi s 
Paper circulate d t o u s fro m othe r member s o f th e 
Commonwealth an d indeed , a s has bee n pointe d ou t 
by som e o f them , i t i s imperative t o d o s o fo r thos e 
countries wh o ar e partie s t o internationa l conven -
tions lik e the Hagu e Conventio n fo r th e Suppressio n 
of Unlawfu l Seizur e o f Aircraft , 1970 . 

As regard s th e othe r suggestio n i n hi s Pape r t o 
include also a new papragraph i n Annex 1  t o the 1966 
Scheme to cover offences whic h are not listed therei n 
but ar e returnabl e unde r th e law s o f bot h th e 
requesting an d th e requeste d part s o f th e Common -
wealth, w e ar e incline d t o suppor t tha t suggestio n 
also t o mak e th e lis t o f returnabl e offence s unde r 
Scheme conform t o current development s i n the laws 
and practic e o f States . I n supportin g thi s suggestio n 
we realiz e tha t t o a  certai n exten t th e inclusio n o f 
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such a  ne w provisio n i n th e Anne x o f Returnabl e 
Offences ma y impair the uniformity o f application o f 
the Schem e o n Commonwealth-wid e basis . Bu t i t 
may b e remembere d tha t th e Commonwealt h 
Scheme, eve n whe n i t wa s adopte d i n 1966 , wa s 
designed t o b e n o mor e tha n a  genera l basi s upo n 
which membe r State s o f th e Commonwealt h coul d 
enact thei r legislatio n an d th e propose d chang e 
should in our view, impart th e necessary flexibility  t o 
the Scheme when a  certain offenc e lik e say, violatio n 
of exchang e contro l regulation s wa s considered t o b e 
an extraditabl e offenc e i n bot h th e requestin g an d 
requested part s o f th e Commonwealth , thoug h i t 
may no t b e considered t o b e so in al l the othe r part s 
of th e Commonwealt h a t a  give n time . W e woul d 
naturally b e ope n t o othe r suggestion s o n thi s poin t 
but w e thin k tha t th e limite d inroa d o n uniformit y 
involved i n th e suggestio n i n par a 1 4 o f Professo r 
Shearer's Pape r shoul d b e preferable a s a solution t o 
the problem i n hand rathe r than the suggestion whic h 
has bee n mad e i n som e o f th e writte n comment s t o 
drop the enumerated lis t of offences altogethe r i n the 
Annex t o th e Schem e an d i n it s plac e sa y tha t a n 
offence shoul d b e extraditabl e i f i t i s punishabl e 
under the laws of bot h the requesting and the reques-
ted Commonwealt h countr y b y imprisonmen t o r 
other deprivatio n o f libert y fo r a  specified minimu m 
period. I f tha t cours e i s adopted, th e revised Schem e 
would no t provid e muc h guidanc e t o an y ne w 
member o f th e Commonwealt h i n enactin g it s 'legis -
lation o n extraditio n an d i t woul d certainl y b e a 
much mor e drasti c blo w t o th e uniformit y o f 
application o f th e Scheme on a  Commonwealth wid e 
basis than i s necessary a s a  solution t o thi s problem . 

We d o no t commen t a t lengt h concernin g th e 
observations i n Professo r Shearer' s Pape r o n th e 
Double Criminality  rule  an d th e decisio n i n 
Gardner's cas e in the United Kingdom . I n our Extra -
dition Act , 197 9 in Barbados we have formulated th e 
relevant provision s o f s. 4 o f ou r Ac t o n th e line s o f 
s.26 o f th e Extraditio n Act , 187 0 i n th e Unite d 
Kingdom rathe r tha n Sectio n 3(1 ) o f thei r ne w Fugi -
tive Offender s Act , 1967 . S o th e questio n o f th e 
Double Criminalit y rul e bein g likel y t o b e applie d 
more stringentl y tha n wa s require d unde r th e 196 6 
Commonwealth Schem e i s no t likel y t o aris e i n 
Barbados. 

But, wit h respect , thi s seem s t o u s t o b e a  matte r 
calling fo r amendmen t o r revisio n o f th e extraditio n 
law i n th e Unite d Kingdo m an d som e othe r Com -
monwealth countrie s who have enacted legislation o n 
lines simila r t o sectio n 3(1 ) o f th e U.K . Fugitiv e 
Offenders Act , 1967—i f th e Government s o f th e 
countries concerned deem it expedient—rather tha n a 
matter fo r revie w o f th e Commonwealt h Scheme . 
Clause 1 0 o f th e Scheme , a s i t stands , seem s t o b e 
quite adequat e t o mak e th e poin t tha t i t i s th e con -
duct o f th e accuse d viewe d a s a  whol e o r th e fact s 
underlying th e offenc e tha t mus t constitut e a n 
offence unde r th e la w o f th e countr y i n whic h h e i s 
found. Tha t i s al l tha t th e Doubl e Criminalit y rul e 
should reall y cal l for . 

At presen t ou r Extraditio n Ac t doe s no t explicitl y 
speak o f extra-territoria l offence s bu t w e hav e i n 

mind a n amendmen t o f th e Ac t t o mak e i t clea r tha t 
the definitio n o f "extraditio n crime " woul d exten d 
to extra-territoria l offence s also , fo r whic h court s i n 
Barbados coul d clearl y hav e jurisdictio n unde r 
general principle s o f internationa l law . 

Now wit h regar d t o th e difficultie s referre d t o i n 
Professor Shearer' s Pape r i n givin g legislativ e for m 
to th e definitio n o f othe r offence s caugh t b y th e 
Speciality Rule  an d th e suggestio n i n hi s Pape r tha t 
the word "other " i n clause 1 3 of th e 196 6 Scheme be 
substituted b y th e wor d "lesser" , I  migh t mentio n 
that i n ou r Ac t w e hav e adopte d mor e o r les s th e 
phraseology o f th e Commonwealt h Schem e whil e 
formulating th e restriction o n surrende r o f a  fugitiv e 
criminal to a  Commonwealth countr y under ou r Act . 
We hav e t o b e satisfie d tha t th e fugitiv e surrendere d 
shall no t b e deal t wit h i n tha t othe r Commonwealt h 
country fo r o r i n respec t o f an y offenc e committe d 
before hi s surrender othe r tha n th e extradition crim e 
for whic h hi s surrende r wa s requested o r an y 'lesser ' 
offence prove d b y th e fact s o n whic h tha t surrende r 
was based . I n th e revers e cas e ou r Ac t provide s tha t 
any fugitiv e offende r surrendere d t o Barbado s b y a 
Commonwealth countr y shal l not , unles s he has been 
given a  reasonabl e opportunit y o f returnin g t o tha t 
country, b e trie d i n Barbado s fo r a n offenc e com -
mitted prio r t o hi s surrende r excep t th e extraditio n 
crime t o whic h th e requisitio n fo r hi s surrende r 
relates o r an y 'other ' offenc e o f whic h h e coul d b e 
convicted upo n proo f o f th e fact s o n whic h tha t 
requisition was based. We have in mind some amend-
ments t o th e provision s o f ou r Ac t o n th e Specialit y 
Rule in other respect s to remove som e ambiguities i n 
the existin g provision s whic h hav e unfortunatel y 
crept in . 

Anyway, s o fa r a s th e suggestio n i n Professo r 
Shearer's Pape r t o substitut e th e wor d "other " fo r 
the wor d "lesser " i s concerned , w e appreciat e th e 
difficulties whic h ma y hav e prompte d tha t sugges -
tion. A t th e sam e time , a s th e Governmen t o f 
Jamaica hav e pointe d ou t i n thei r writte n comment s 
in conference documen t LMM(80) 7 w e can se e som e 
difficulty i n simply substitutin g th e word "lesser " i n 
clause 13(b ) o f th e Schem e b y th e wor d "other " a s 
that woul d permi t th e tria l o f a n extradite d offende r 
for a  more serious offence tha n tha t fo r whic h he was 
extradited, provide d i t ca n b e prove d o n th e sam e 
facts. W e would , therefore , sugges t tha t i n claus e 
13(b) the words "o r an y lesser offenc e prove d b y the 
facts o n whic h tha t retur n wa s grounded " shoul d 
perhaps b e substitute d b y th e word s "an y othe r 
offence prove d b y th e fact s o n whic h hi s surrende r 
was granted i f it is also a returnable offence an d not a 
more seriou s offenc e i n term s o f th e maximu m 
punishment attache d thereto" . W e full y shar e th e 
view expresse d i n Professo r Shearer' s Pape r that , 
whatever th e difficultie s i n practic e i n som e o f th e 
applications o f th e Specialit y rule , i t serve s a  ver y 
valuable purpos e an d i t cannot , therefore , simpl y b e 
abandoned fro m th e Scheme . 

Turning nex t t o th e issu e raise d i n Professo r 
Shearer's Paper abou t the Citizenship of  Fugitives,  i n 
Barbados w e hav e no t availe d o f th e optiona l sup -
plementary Provisio n (2 ) o f Anne x 2  o f th e 196 6 
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Commonwealth Schem e t o refus e th e retur n o f a 
citizen o r permanen t residen t o f Barbado s i n extra -
dition, whil e givin g legislativ e for m t o tha t Schem e 
through ou r Extraditio n Act , 1979 . The Ac t i s silen t 
on the question o f the nationality o f th e fugitive . Bu t 
we full y endors e th e concer n expresse d i n Professo r 
Shearer's Pape r tha t unles s countries , whic h o n con -
stitutional o r other grounds , refuse t o surrender thei r 
own citizen s i n extraditio n o n th e groun d o f thei r 
nationality mak e adequat e provision s i n thei r legis -
lation t o giv e jurisdiction t o thei r ow n court s t o tr y 
such person s themselve s fo r offence s committe d 
abroad, justic e woul d fai l an d i t shoul d b e a  matte r 
for commo n concer n t o al l th e Commonwealt h 
countries tha t a  fugitiv e shoul d no t b e allowe d t o 
escape o n ground s o f nationalit y alone . 

With regar d t o th e referenc e i n th e Pape r t o th e 
European Conventio n o n Suppressio n o f Terrorism , 
1977 and th e ide a o f excludin g a  number o f offence s 
commonly associate d wit h terrorism  fro m th e 
concept o f political  offences  b y amendin g th e exist -
ing claus e 9  o f th e Schem e raise d therein , w e migh t 
say that i n ou r Ac t w e have made provisio n t o mak e 
some of these offences lik e 'hijacking ' an d dangerou s 
acts i n relatio n t o aircraft ' extraditabl e crimes . O f 
course, eve n fo r thos e offences—a s fo r an y othe r 
extradition offences—th e court s an d th e Attorney -
General have the power to refuse extraditio n i f on the 
facts o f a  particular cas e they come to the conclusio n 
that, i f surrendere d th e fugitiv e woul d b e prejudice d 
at hi s tria l o r punished , detaine d o r restricte d i n hi s 
personal libert y b y reaso n o f hi s race , religion , 
nationality o r politica l opinions , etc . Bu t whethe r 
clause 9  o f th e Commonwealt h Schem e shoul d b e 
amended fo r thi s purpose i n a  future revisio n o f tha t 
Scheme i s a  matte r o n whic h w e woul d lik e t o hea r 
the view s o f othe r delegations . 

Professor Shearer' s Pape r suggest s the addition o f 
a ne w sub-paragrap h t o th e existin g paragrap h 3  o f 
clause 9 of the Commonwealth Schem e on 'Other  cir-
cumstances precluding  return  ' to refus e o r dela y th e 
surrender o f a  fugitiv e i f th e stat e o f healt h o r othe r 
personal circumstance s o f th e fugitiv e mak e i t unjus t 
or oppressiv e o r to o sever e a  punishmen t t o retur n 
the fugitiv e immediatel y o r befor e th e expir y o f a 
specified period , a s the case may be. It is submitted i n 
the Pape r tha t th e word s "othe r persona l circum -
stances o f th e fugitive " woul d provid e sufficien t 
flexibility t o dea l wit h an y othe r case s o f a n unusua l 
nature—apart fro m th e fugitive's healt h which was in 
issue i n th e Ne w Zealan d cas e referre d t o i n th e 
Paper. 

The Pape r als o draw s ou r attentio n t o th e 
Canadian Fugitiv e Offenders Bill , 197 8 (since lapsed) 
which ignore d claus e 9(3 ) o f th e Schem e altogethe r 
but include d instea d a  ne w provisio n t o sa y tha t th e 
Minister ma y refus e t o orde r th e surrende r o f a 
fugitive wher e i t appear s t o hi m tha t th e fugitiv e 
would b e likel y t o suffe r a n excessivel y sever e o r 
inhumane punishmen t fo r th e returnabl e offenc e i n 
respect o f whic h hi s retur n wa s requested . 

In ou r Ac t a t presen t w e hav e no t include d an y 
provisions o n th e line s o f claus e 9(3 ) o f th e Com -

monwealth Scheme . But we have under consideratio n 
some proposals fo r a n amendmen t o f th e Act to pre-
clude the return o f a  fugitive i n certain circumstance s 
when th e fugitiv e i s likel y t o suffe r undu e hardshi p 
by hi s retur n an d i t would , havin g regar d t o al l th e 
circumstances o f th e case , be unjust o r oppressiv e o r 
too sever e a  punishment t o return him , o r as the case 
may be , retur n hi m befor e th e expir y o f a  fixe d 
period. A t thi s stage , therefore , al l that w e can say is 
that w e do se e a valid cas e fo r revisio n o f claus e 9(3) 
of th e Commonwealt h Schem e a s par t o f it s genera l 
review. We agree that th e existing sub-clauses (a) and 
(b) o f claus e 9(3)—o n th e trivia l natur e o f th e cas e 
and o n th e accusation no t havin g been made in good 
faith—are unnecessar y fo r reason s indicate d i n 
Professor Shearer' s Paper . Th e thir d sub-claus e (c ) 
on th e passag e o f tim e sinc e th e commissio n o f th e 
offence shoul d perhap s b e retaine d an d som e othe r 
suitable ne w word s shoul d b e adde d t o tak e car e o f 
considerations lik e the stat e o f healt h o f th e fugitiv e 
or the possibility o f hi s suffering undu e hardship like 
an excessivel y sever e o r inhuman e punishmen t o r 
trial b y some ad hoc  extraordinar y tribuna l wher e he 
may not receiv e a fair trial . Bu t we would not , o n the 
whole, favou r th e inclusio n o f an y wid e genera l 
exclusion clauses in the Scheme to preclude the return 
of a  fugitiv e offender . 

On th e questio n o f costs  o f extraditio n w e hav e 
made a  provisio n i n ou r Ac t tha t al l expense s 
incurred i n respect o f an y fugitiv e whos e surrender i s 
sought mus t b e pai d b y the Commonwealt h countr y 
or foreig n Stat e that requisition s hi s surrender unles s 
other provision s fo r th e paymen t o f expense s hav e 
been mad e b y treaty , conventio n o r arrangemen t 
applying t o tha t Commonwealt h countr y o r foreig n 
State. Thi s doe s no t necessaril y mea n tha t w e antici-
pate receivin g mor e request s fo r extraditio n fro m 
Barbados tha n w e woul d b e makin g fro m othe r 
countries. Bu t s o fa r a s th e Commonwealt h Schem e 
is concerned, w e fee l tha t i t woul d b e better t o leav e 
the Schem e as it i s on thi s point—silent—rather tha n 
write int o i t any word s t o the effec t tha t governmen t 
legal officer s o f th e requested countr y would hel p by 
representing th e requesting countr y i n a n extraditio n 
matter. Wit h our limited man-power i n the Attorney-
General's Ministry , w e would fin d i t extremely diffi -
cult to mee t suc h demand i n every case and I  am sur e 
many othe r smal l countrie s represente d her e woul d 
feel th e sam e difficulty . W e woul d rathe r prefe r 
leaving this matter o f cost s to bilateral arrangements , 
as an d whe n th e occasio n arises . 

Coming nex t to the question o f appeals  b y request-
ing Governments , w e appreciat e th e nee d fo r a 
requesting Governmen t t o hav e th e possibilit y o f a 
review o f a  Magistrate' s findin g whe n a  Magistrat e 
refuses t o commi t a  fugitiv e offende r fo r surrender . 
As ha s bee n pointe d ou t alread y i n th e writte n com -
ments o f som e othe r Governments , limite d pro -
cedures fo r revie w o r revision , especiall y o n a 
Magistrate's findin g o n question s o f law , exis t 
already i n man y countrie s unde r appropriat e pro -
visions o f thei r extraditio n Acts . However , i f othe r 
Governments conside r i t desirabl e t o writ e int o th e 
Scheme any provisions on making specia l review pro-
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cedures availabl e t o requestin g Governments , 
balancing those offered t o the fugitive , a s suggested 
in Professo r Shearer' s Pape r w e would b e ope n t o 
consider any specific proposals . 

Finally, we would support the idea of including in 
the 196 6 Schem e suitabl e provision s o n "consent 
orders" whereby committa l proceeding s ca n be dis-
pensed wit h o n expres s waive r b y th e fugitiv e wit h 
suitable guarantee s o n th e applicatio n o f th e 
Speciality Rule . I f tha t proposa l i s accepted, conse -
quential amendment s t o extraditio n legislatio n i n 
Commonwealth countrie s woul d becom e necessar y 
but ther e shoul d no t b e muc h difficult y i n incor -
porating suitable provisions to make this possible. 

However, we would prefer the question of legal aid 
in extradition proceeding s t o b e left t o b e governed 
simply b y th e relevan t lega l ai d legislatio n i n th e 
requested country . 

In conclusion,  we welcome a  revie w o f th e 196 6 
Commonwealth Scheme on the Rendition of Fugitive 
Offenders withi n the Commonwealth a t this stage in 
the light of subsequen t experience of different Com -
monwealth jurisdictions and related developments in 
the field o f extradition law. We hope that as a result 
of ou r discussions , we can up-date and improve the 
Scheme t o mak e i t serv e a s eve n a  mor e effectiv e 
basis o f co-operatio n withi n th e Commonwealt h i n 
the future tha n i t has been in the past . 
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