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RECOGNITION AND ENFORCEMENT OF JUDGMENTS AND ORDERS AND 
THE SERVICE OF PROCESS WITHIN THE COMMONWEALTH — 

MULTIPLE DAMAGES JUDGMENTS 

Memorandum prepare d b y the Government o f Australi a 

This pape r raise s a n importan t issu e fo r consider -
ation i n relatio n t o th e rule s o f la w i n Common -
wealth countrie s (whethe r a t commo n la w o r unde r 
legislation) as to the recognition and enforcement o f 
certain foreig n judgment s i n civil proceedings. 

2. Tha t issu e i s whethe r judgment s fo r multipl e 
damages in private proceedings shoul d b e treated a s 
penal o r civi l fo r th e purpos e o f recognitio n an d 
enforcement. A  judgement fo r multiple damages is a 
judgment arrive d a t b y doubling , treblin g o r other -
wise multiplying a sum assessed as compensation fo r 
the loss or damage sustained by the person in whose 
favour the judgment is given (See s.5(3) of the United 
Kingdom Protection o f Trading Interest s Act). 

3. Th e significance of the issue arises chiefly in the 
field o f Unite d State s Antitrus t Laws . Unde r thos e 
laws criminal proceedings i n the stric t sens e may be 
taken by the United States Government in respect of 
their violation . I n addition , however , privat e 
proceedings ma y b e institute d fo r th e recover y o f 
treble damages in respect of any injury to business or 
property sustained a s a result of anything forbidde n 
in the antitrust law s (s.4 of th e Clayton Act). 

4. Th e overall purpose of the provision conferrin g 
the right to treble damages upon private plaintiffs i s 
to enable United States antitrust laws to be enforced 
more effectively . Plaintiff s exercisin g tha t righ t ar e 
referred t o i n th e Unite d State s literatur e o n th e 
subject o f antitrus t enforcemen t a s "privat e 
Attorneys-Generar' (se e Antitrus t La w Develop -
ments 1975 p. 254). The right conferred i s thus penal 
in purpose and effect . 

5. Th e proble m concernin g th e internationa l 
recognition o f suc h judgment s canno t b e disassoci -
ated fro m th e extremel y wid e extraterritoria l juris -
diction assumed b y United State s court s in antitrus t 
proceedings. A s state d i n th e "Antitrus t Guid e fo r 
International Operation" issued by the United States 
Department o f Justic e on 26 January 1977 , "Where 
foreign transaction s hav e a  substantia l an d fore -
seeable effect o n U.S. commerce, they are subject t o 
U.S. law regardless of where they take place." (page 
6). Thi s doctrin e o f jurisdiction—th e "effect s 
doctrine"—has bee n objecte d t o b y other countrie s 
as being contrary t o the rules of internationa l law . 

6. Th e positio n i s tha t companie s incorporate d 
and carrying on business in the international marke t 
outside th e Unite d State s ma y fin d themselve s th e 
subject o f trebl e damage s suit s i n tha t country . 
Judgments ma y b e give n i n thos e suit s notwith -
standing that the conduct of the defendants i s extra-
territorial an d tha t th e companie s concerne d hav e 

been carrying out the legitimate trade policies of their 
governments. 

7. Th e Australia n Governmen t ha s recentl y bee n 
concerned wit h proceeding s o f tha t characte r 
brought b y Westinghous e Electri c Corporatio n i n 
Illinois against 29 United States and foreign uranium 
producers i n respect o f uraniu m marketin g arrange -
ments entered into outside the United States. Four of 
the defendants ar e Australian companies . 

8. A s a result o f suc h proceedings— 
(a) Australia n defendant s ar e facin g a  potentia l 

judgment o f hundreds of million s of dollars ; 
(b) Suc h a  judgmen t agains t th e companie s 

concerned woul d hav e a  considerabl e impac t 
upon Australia' s nationa l interest ; 

(c) Th e allege d uraniu m marketin g arrangemen t b y 
non-United State s producer s wa s consequentia l 
upon a n embargo impose d b y the United State s 
Government prohibitin g th e importatio n o f 
uranium int o th e Unite d State s fo r enrichmen t 
for domesti c us e ther e s o a s t o protec t U.S . 
producers. The United States at that time consti-
tuted 7 0 percent o f the world's market . 

Details o f th e Westinghous e proceeding s ar e 
attached. 

9. Face d with this situation the Australian Parlia -
ment enacte d th e Foreig n Antitrus t Judgment s 
(Restriction o f Enforcement ) Ac t 197 9 in Marc h of 
last year. The Act provides that where the Attorney-
General is satisfied tha t a foreign cour t has exercised 
jurisdiction o r powers in a manner inconsisten t with 
international la w o f comit y o r wher e he is satisfie d 
that i t i s desirabl e i n th e nationa l interes t tha t 
judgment should not be enforced in Australia he may 
by order in writing declare that that judgment should 
not be recognised o r enforced i n Australia or that i t 
should be enforced to the extent only in such amount 
as indicate d i n th e order . O n 6  Jun e 197 9 th e 
Attorney-General mad e a n orde r tha t th e judgment 
entered in the Westinghouse suit should not be recog-
nised o r enforceable i n Australia . 

10. Th e experienc e o f Australi a i n th e Westing -
house suit is mentioned in order to indicate the diffi -
culties wit h whic h exportin g countrie s withi n th e 
Commonwealth may be faced when confronted wit h 
a reques t fo r recognitio n o r enforcement o f a  treble 
damages antitrus t judgmen t i n a  foreig n cour t 
against thei r exporters . 

11. S o fa r a s Australia i s concerned, th e Foreign 
Antitrust Judgmen t (Restrictio n o f Enforcement ) 
Act woul d preclud e enforcemen t o f th e 
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Westinghouse judgmen t i n Australi a bu t th e 
companies concerne d hav e asset s i n othe r countrie s 
including thos e withi n th e Commonwealth . Accord -
ingly th e nee d coul d aris e i n othe r Commonwealt h 
countries t o determin e whethe r a  judgmen t i n th e 
Westinghouse sui t is to be treated a s penal or civil fo r 
enforcement purposes . 

12. I n th e Unite d Kingdom , th e Protectio n o f 
Trading Interest s Ac t ha s recentl y bee n enacted . 
Under tha t legislatio n n o recover y i s allowe d i n 
respect o f a  foreig n judgmen t fo r multipl e 
damages(s.5(2)(a)). I n certain circumstances a  United 
United Kingdo m defendan t t o a  foreig n multipl e 
damages judgmen t ma y recove r bac k th e amoun t 
awarded agains t hi m no t attributabl e t o 
compensation (s . 6(2)). In introducing that legislatio n 
on 1 5 Novembe r 197 9 th e Secretar y o f Stat e fo r 
Trade (Mr . Nott ) said — 

"We regar d thi s civi l sanction— I refe r her e t o tripl e 
damages—as being penal rather than compensatory, and 
consequently conside r tha t i n internationa l dealing s a t 
least thes e proceeding s shoul d b e subjec t t o th e legis -
lation tha t w e would regar d a s appropriat e t o crimina l 
proceedings. I n fact , the y ar e subjec t t o n o suc h limit -
ations. The plaintiff i s given what appears to us to be an 
unfair advantage. " 
(Hansard p . 1536). 

The general  legal  position 
13. Th e commo n la w conflic t o f law s rul e i s tha t 
enforceability i s denie d t o a  foreig n "penal " 
judgment. Tha t principl e i s reflecte d i n th e Unite d 
Kingdom Judgment s (Reciproca l Enforcement ) Ac t 
1933 whic h provide s fo r registratio n o f foreig n 
judgments an d th e variou s statute s applyin g i n 
Commonwealth countrie s base d upo n tha t Act . 

14. Th e questio n i s whethe r multipl e damage s 
judgments ar e t o b e regarde d a s penal . I n 
Huntington v . Attrill  (1893 ) A.C . 15 0 th e Priv y 
Council approve d th e followin g statemen t b y th e 
Supreme Court o f the United State s in Winsconsin  v . 
The Pelican  Insurance  Company  (1888 ) 12 7 U.S . 
265: 

"The rule that the courts of no country executes the penal 
laws of another applie s not only to sentences for crimes 
and misdemeanours but to all suits in favour of  the State 
for the recovery of pecuniary penalties for any violation 
of statute s fo r th e protectio n o f it s revenu e o r othe r 
municipal laws, and to all judgments for such penalties." 

The Priv y Counci l considere d tha t tha t woul d appl y 
whether th e proceeding s wer e institute d b y th e stat e 
or b y a n officia l authorise d b y th e State , o r b y a 
common informer , wh o i t sa w a s actin g i n th e 
interest o f th e whol e community . 

15. A  multipl e damage s sui t woul d no t i n term s 
fall withi n thi s descriptio n o f pena l judgments . I t i s 
perhaps arguabl e tha t a  multiple damage s sui t woul d 
be construe d a s bearin g mor e similarit y t o th e 
situation o f a  commo n informe r becaus e o f it s 
enforcement element . 

16. Nevertheles s th e positio n i s a t leas t doubtfu l 
and unde r a  stric t applicatio n o f Huntington  v . 
Attrill a  multipl e damage s judgmen t woul d no t b e 
regarded a s penal . I n S.A . Consortium  General 
Textiles v . Sun &  Sand Agencies  Ltd.  [1978 ] 2 A.E.R. 
339 a t 354- 5 Lor d Dennin g commente d tha t a 
"penalty" unde r th e Unite d Kingdo m Foreig n 

Judgments (Reciproca l Enforcement ) Ac t 193 3 
referred t o " a su m payabl e t o th e Stat e (sic ) b y wa y 
of punishmen t an d no t a  su m payabl e b y wa y o f 
exemplary damages" . 

17. I n th e Unite d State s som e authoritie s ten d t o 
support th e vie w tha t tw o third s o f a  judgmen t fo r 
treble damage s unde r th e antitrus t law s woul d b e 
held t o constitut e a  penalty — se e Kline v . Caldwell, 
Banker &  Co. 50 8 F.2d. 22 6 (9th Cir . 1974) , Lyons v . 
Westinghouse Electric  Corp.  22 2 F.2d. 18 4 (2nd Cir . 
1955) an d Rogers  v . Douglas  Tobacco  Board  of 
Trade Inc.  (1957 ) Trad e CAS . 68 , 70 6 (5t h Cir . 
1957). 

18. I n th e draf t Bil l fo r a  Foreig n Judgment s 
(Reciprocal Enforcement ) Bil l i n respec t o f mone y 
judgments prepare d b y Professor s McLea n an d 
Patchett, s.3(3)(b ) provide s tha t th e Ac t doe s no t 
apply to — 
"any judgment to the  extent to  which  it provides fo r th e 

payment o f a  su m o f mone y b y wa y o f exemplar y o r 
punitive or multiple damages". 

Conclusion 
19. I n th e Australia n vie w i t woul d b e preferabl e i f 
there were a clear exclusion from th e proposed Bil l of 
Professors McLea n an d Patchet t o f judgment s fo r 
multiple damage s o r an y portio n o f suc h judgments . 
The mos t commo n cas e i n whic h multipl e damage s 
judgments ar e give n i s under Unite d State s antitrus t 
laws which, a s mentioned, ma y be applied extraterri -
torially in conflict wit h national economic policies of 
other countries . I f a  plaintif f choose s t o exercis e th e 
right t o multipl e damage s an d i n effec t ac t a s a 
"private Attorney-General" h e should not , under th e 

guise o f civi l proceedings , b e entitle d t o reciproca l 
enforcement o f th e judgment obtained . I f h e wishe s 
to hav e tha t advantag e h e shoul d b e oblige d t o limi t 
his actio n t o a  clai m fo r los s actuall y sustained . 
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ATTACHMENT 

THE WESTINGHOUSE PROCEEDING S 

1. Th e genesi s o f th e Westinghous e uraniu m liti -
gation lie s in a  196 4 decision o f th e Unite d State s t o 
prohibit the enrichment o f foreig n uraniu m fo r us e in 
U.S. domesti c reactors . This had th e effect o f closin g 
the Unite d State s marke t t o foreig n uraniu m pro -
ducers. This embargo, the continuation o f which wa s 
announced b y th e Unite d State s Governmen t o n 1 3 
October 1971 , force d th e burde n o f adjustmen t o f 
supply an d deman d t o b e carrie d b y non-Unite d 
States uraniu m producin g countries . 

2. Als o in October 197 1 the United State s Govern -
ment announce d it s polic y t o approv e th e releas e o f 
50,000 tons of U 3O8 from th e United State s stock pil e 
onto domesti c market s whic h furthe r depresse d th e 
price obtainable . B y 1972 , ther e wa s a  gros s over -
supply of uranium i n terms of demand and prices had 
dropped t o a s low as $4.50 per pound . 

3. Th e exportation o f uraniu m fro m Australi a ha s 
been subjec t t o control , throug h th e Custom s Ac t 
1901, b y th e Australia n Governmen t sinc e 1961 . 
From 1 0 Apri l 196 7 th e contro l ha s forme d a n 
integral par t o f a  wide r uraniu m marke t policy . I n 
the light of the U.S. embargo, tha t polic y was that it s 
uranium producer s shoul d engag e in discussions wit h 
uranium producer s o f othe r countries , outsid e th e 
United States , to achieve the stabilization o f price s in 
the worl d marke t which , a s a  resul t o f th e Unite d 
States Governmen t decisions , exclude d th e Unite d 
States market . 

4. In  the late 1960' s and earl y 1970' s the Westing -
house Electri c Corporatio n (Westinghouse ) entere d 
contractual arrangement s fo r th e suppl y o f nuclea r 
power plants . A s a n inducemen t fo r thes e contract s 
they include d provisio n o f fue l suppl y a t lo w prices . 
By 197 4 Westinghous e ha d a  commitmen t fo r th e 
supply o f 6 0 millio n lb s o f U 3O8 a t lo w prices . 
Westinghouse, however , ha d no t entere d purchas e o r 
supply arrangements fo r the uranium suppl y commit -
ments i t ha d entere d int o an d thu s ha d sol d "short ' ' 
this ver y larg e quantit y o f U 3O8. Followin g a  stee p 
rise in uranium price s in 1974 , Westinghouse notifie d 
its customer s i n 197 5 that i t wa s unabl e t o fulfil l th e 
uranium contract s unde r th e "commerciall y imprac -
ticable" claus e o f th e U.S . Unifor m Commercia l 
Code. Subsequently , proceeding s wer e institute d 
against Westinghous e b y sixtee n U.S . an d thre e 
Swedish electri c powe r utilitie s fo r breac h o f suppl y 
contracts. Unite d State s Court s hav e howeve r rule d 
that Westinghous e ha d no t sustaine d it s burde n o f 
proving tha t i t was excused fro m performin g it s con-
tractual obligation s b y commercia l impracticabilit y 
or forc e majeure . A s a  consequenc e Westinghous e 
has now settled thirtee n o f thes e suit s out o f court . I t 
is estimate d tha t th e tota l cos t o f settlemen t o f th e 
nineteen suit s will reach wel l over one billion dollars . 

5. I n Jul y 1976 , a  Gran d Jur y wa s empanelled b y 
the U.S . Governmen t t o examin e whethe r a  case 
existed fo r crimina l prosecutio n o f partie s allege d t o 
have bee n involve d i n th e uraniu m marketin g cartel . 
The Gran d Jur y di d no t retur n an y indictments . 
However, th e Antitrus t Divisio n o f th e Departmen t 
of Justice , afte r a  ful l stud y o f th e matter , file d onl y 
a misdemeanou r charg e agains t on e Unite d State s 
company. Indeed , o n 2 4 January 1980 , in the cours e 
of discussin g th e allege d carte l an d th e Justic e 
Department investigation , U.S . Assistan t Attorney -
General Shenefiel d said , "I t i s an undoubte d fact... . 
that th e carte l ha d it s genesi s i n a  majo r anti -
competitive actio n b y ou r ow n Governmen t i n 
walling of f a  major portio n o f th e world' s marke t t o 
businessmen wh o ha d therefor e sol d int o ou r 
market", an d " I thin k i t is also fai r t o point ou t tha t 
the government s o f certainl y Canad a an d Sout h 
Africa an d Australi a se e uraniu m a s bein g on e o f 
their majo r nationa l resource s an d too k step s 
following ou r ow n governments' s anticompetitiv e 
acts to try and sav e an important nationa l industry" . 

6. O n 1 5 October 1976 , Westinghouse commence d 
antitrust civi l proceedings , claimin g trebl e damages , 
in the U.S. District Court fo r th e Northern Distric t of 
Illinois agains t 2 9 defendant s 2 0 fro m th e Unite d 
States an d nin e foreig n defendants . I n tha t actio n 
Westinghouse sough t trebl e damage s unde r th e 
Sherman Antitrus t Ac t o f 1890 , in relation t o alleged 
uranium marketin g arrangement s whic h ha d bee n 
entered int o b y th e defendant s i n 197 2 outsid e th e 
United State s an d whic h wer e allege d t o hav e 
damaged Westinghouse . 

7. Fou r Australia n companie s wer e amon g th e 
nine non-Unite d State s defendan t corporation s 
which decline d t o ente r an y appearance . A s th e 
Australian Governmen t understand s it , th e defend -
ants hav e bee n advise d tha t ther e ar e seriou s juris -
dictional objection s t o th e proceeding s agains t the m 
and that by appearing, they might be regarded, unde r 
the la w o f countrie s wher e the y hav e asset s agains t 
which enforcemen t migh t b e sought , a s havin g vol -
untarily submitte d t o th e jurisdictio n an d thereb y 
waiving thos e objection s fo r th e purpose s o f an y 
enforcement proceedings . I n particular , i t appeare d 
that upon the basis of judicial authority in the United 
Kingdom, eve n a n appearanc e merel y t o contes t 
jurisdiction coul d produc e th e sam e resul t a s a n 
unrestricted appearanc e fo r th e purpose s o f 
enforcement proceeding s i n thos e Commonwealt h 
countries where United Kingdom lega l precedents ar e 
regarded a s relevant . Face d wit h claim s involvin g 
hundreds o f million s o f dollar s (a n amoun t referre d 
to i n relatio n t o defaultin g defendant s b y Judg e 
Prentice Marshal l hearin g th e case ) the y wer e 
advised, notwithstanding the strength of their case on 
the merits , no t t o appear . 
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8. O n 3 January 1979 , Westinghouse was granted 
a defaul t judgmen t agains t th e nin e non-appearin g 
defendants, fo r a n amount to be determined, o n the 
grounds of their non-appearance in the proceedings. 
Assessment o f damage s agains t th e non-appearin g 
defendants wa s originally set down for 1 0 December 
1979 but was stayed pending appeal by the contesting 
defendants t o the United States Court of Appeals on 

the ground s tha t suc h assessmen t woul d prejudic e 
their fai r tria l on the merits. 

9. O n 1 5 Februar y 198 0 th e Cour t o f Appeal s 
ruled tha t th e question o f damages should awai t the 
resolution o f th e issu e o f liabilit y a s t o al l parties . 
(The tria l o n th e merit s i s currentl y schedule d t o 
commence in September 1981) . 
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