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FREEDOM OF INFORMATION LEGISLATIO N 

Memorandum b y the Commonwealth Secretaria t an d a  paper prepare d by 
John McMillan , o f the Australian Ombudsman' s Offic e 

In thei r Declaratio n o f Commonwealt h Principle s 
made at Singapore in 1971, Commonwealth Heads of 
Government affirmed th e "inalienable right of (their 
peoples) t o participat e b y means o f fre e an d demo -
cratic politica l processe s i n framin g th e societ y i n 
which they live". 

2. I n recognition of the fact that the availability of 
appropriate categorie s o f informatio n lie s a t th e 
heart o f thi s democrati c politica l process , a  number 
of Commonwealt h government s hav e propose d 
measures designe d t o increas e th e leve l o f infor -
mation available to the public while at the same time 
seeking t o avoi d th e creatio n o f impediment s t o 
sound administration. In some Commonwealth juris-

dictions legislatio n i s eithe r pendin g o r ha s bee n 
enacted t o this end. 

3. Th e paper i s designed to highlight som e of the 
issues o n whic h Minister s ma y wis h t o shar e thei r 
ideas an d experience , an d doe s no t purpor t t o 
canvass all of the enactments and proposals made in 
Commonwealth jurisdictions . I n th e ligh t o f dis -
cussions, a  furthe r stud y coul d b e prepare d whic h 
might analys e i n detai l th e differen t draftin g app -
roaches tha t ca n b e adopted , an d tak e accoun t o f 
differing constitutiona l framework s an d govern -
mental structure s int o which any Freedom o f Infor -
mation statut e must fit . 
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FREEDOM OF INFORMATION LEGISLATIO N 

By Joh n McMillan , BA , LL B (Hons ) 
of th e Australia n Ombudsman' s Offic e 

This pape r survey s briefl y som e o f th e issue s tha t 
arise in the debate, now frequently occurrin g in many 
countries, ove r whethe r freedo m o f informatio n 
legislation shoul d b e enacte d fo r th e purpose o f fac -
ilitating a  greate r degre e o f opennes s i n governmen t 
and fo r guaranteein g th e righ t o f individual s t o 
inspect governmen t documents . Th e pape r i s only o f 
an interi m nature , designe d t o highligh t withou t 
critical analysi s some of th e main issues that arise . I n 
particular, th e pape r note s th e development s tha t 
have occurred i n many countries , states the main arg-
uments fo r an d agains t enactin g freedo m o f infor -
mation legislation , an d examine s o n a  comparativ e 
basis som e o f th e mor e importan t provision s o f th e 
freedom o f informatio n statutes . 

International Development s 
2. Histor y no w show s tha t freedo m o f infor -

mation legislatio n i s no t suite d t o an y on e const -
itutional o r governmenta l scheme , bu t instea d i s 
appropriate t o an y politica l syste m i n whic h i t i s 
sought t o ensure, o n the one hand, a  greater measur e 
of accountabilit y o n th e par t o f thos e i n a  decision -
making capacity , and , o n th e othe r hand , a n enhan -
ced opportunit y fo r publi c participatio n i n th e op -
eration o f government . Consequently , statute s hav e 
now bee n enacte d o r propose d i n countrie s wher e 
there i s a  separatio n o f th e Executiv e an d th e Leg -
islature, wher e ther e i s a  Westminste r arrangemen t 
with a  parliamentar y executive , an d wher e neithe r 
scheme exist s bu t element s o f bot h ar e present. 1 

3. Th e earlies t ope n record s legislatio n date s bac k 
to Sweden, i n 1776 . The present law called the Freed-
om o f th e Pres s Act , wa s enacte d i n 1949 , an d i s 
unique t o th e exten t tha t i t i s on e o f th e fou r Act s 
which togethe r compris e th e Constitution . Whils t 
this la w outline s th e mai n principle s o f th e ope n 
records scheme , th e detaile d provision s o n exempt -
ions and procedure are contained i n an ordinary Act , 
called th e Secrec y Law . Legislativ e scheme s some -
what simila r t o tha t i n Sweden , yet  nowher e a s rig -
orous in their requiremen t o f openness , were enacted 
in Norwa y an d Denmar k i n 1970 , an d i n Finlan d i n 
1971. 

4. I n Europe , consideratio n o f th e issu e ha s no t 
been confine d t o th e Scandinavia n countries , an d a t 
least thre e othe r countrie s hav e mad e som e advance . 
In Th e Netherland s a  la w o n Opennes s i n 

1 Fo r a  fuller discussio n of foreig n development s and citation of 
other reference s se e J . McMillan , "Makin g Governmen t 
Accountable: A Comparative Analysis of Freedom of Informatio n 
Statutes—Parts I , I I an d III" , Ne w Zealand La w Journal , vols . 
11,12 an d 13 , June-Jul y 197 7 pp . 248-256 , 275-280 , 286-296 ; 
Canada, Commission on Freedom of Information an d Individua l 
Privacy, Public  Access  to  Government  Documents:  A 
Comparative Perspective  (Researc h Publicatio n 3 , Dr.D.C . 
Williams, Chairman), The Commission, Ontario, November 1978; 
I. Galnoor, Government  Secrecy in Democracies, Harpe r & Row, 
New York, 1977 . 

Administration wa s approve d i n 1978 ; i n Franc e a 
statute inspired by the United State s Act was enacted 
in 1978 ; and i n Austria ther e i s a Federal Ministerie s 
Bill, pursuan t t o whic h th e Federa l Chanceller y ha s 
issued guideline s settin g ou t broadl y th e procedure s 
and e x emption s tha t shoul d b e observe d i n makin g 
information availabl e to the public. As well, both th e 
Council o f Europe' s Lega l Affair s Committe e an d 
the Huma n Right s Commissio n hav e looke d a t free -
dom o f informatio n proposals . 

5. Probabl y th e mos t well-know n statut e i s th e 
Freedom o f Informatio n Ac t whic h wa s enacte d i n 
the U.S . i n 196 6 and whic h commence d operatio n i n 
1967. The Act has since been amended twice , in 197 4 
and 1976 , o n eac h occasio n wit h a  vie w to strength -
ening it s provisions . The history o f th e Act i s starre d 
among othe r things by a number o f congressional en -
quiries that hav e exhaustively examined mos t aspect s 
of it s operation. I n particular genera l hearings on the 
Act were held in 1972 , and from 197 8 there have been 
hearings o n suc h thing s as the application o f th e Act 
to business data , an d th e law enforcement an d secur -
ity agencies . Majo r assessment s o f th e Act hav e als o 
been prepare d b y suc h agencie s a s th e Genera l 
Accounting Office . Anothe r matter o f contextual sig-
nificance i s tha t th e Ac t ha s i n recen t year s bee n 
supplemented b y othe r statute s tha t hav e extende d 
the concep t o f opennes s int o differen t areas—fo r 
instance, th e Privac y Ac t 1974 , th e Educationa l 
Rights an d Privac y Ac t 197 4 (applyin g t o som e 
educational institutions) , an d th e Federa l Advisor y 
Committee Act 197 2 and the Government in the Sun-
shine Act 197 6 (both requiring som e agencies to have 
open meetings) . Lastly , th e Federa l experimen t ha s 
now bee n followe d i n al l States , wit h eac h havin g 
some for m o f ope n record s legislation . 

6. Th e interes t show n i n freedo m o f informatio n 
by Commonwealt h countrie s i s o f somewha t recen t 
origin. B y now the furthes t advance d i s Australia, t o 
the exten t tha t a  Freedo m o f Informatio n Bil l ha s 
been introduce d int o th e Australia n Parliamen t b y 
the Attorney-General (i n June 1978) , and i s awaiting 
debate. Prio r t o this, two reports discussin g the for m 
that legislation could take were published in 1974 and 
1976 by an interdepartmental committee convened by 
successive governments , an d a  Bil l wa s publishe d i n 
1976 as a  Minority Repor t b y one of th e members o f 
the Roya l Commissio n o n Australia n Governmen t 
Administration. Th e presen t Bil l ha s als o bee n th e 
subject o f a  length y report , publishe d i n 197 9 afte r 
extensive publi c hearing s wer e hel d b y th e Senat e 
Standing Committe e o n Constitutiona l an d Lega l 
Affairs. A n announcement i s soon expected fro m th e 
Government a s t o whic h o f th e Committee' s 10 0 o r 
so recommendation s i t i s prepared t o accept . 

7. Th e developmen t o f freedo m o f informatio n 
proposals i n Canad a somewha t paralle l Australia n 
developments. I n 1973 , a privat e member' s Righ t t o 
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Information Bill , and a  set of Government guideline s 
entitled "Notice s o f Motio n fo r th e Productio n o f 
Papers", wer e referre d fo r consideratio n t o th e 
Standing Join t Committe e o n Regulation s an d Othe r 
Statutory Instruments , whic h hel d hearing s i n 
1974-75 an d table d a  repor t i n Decembe r 197 5 
endorsing i n principl e th e concep t o f freedo m o f 
information legislation . Later , i n June 1977 , a Green 
Paper o n freedo m o f informatio n wa s publishe d b y 
the Government ; i t to o wa s th e subjec t o f a  furthe r 
report by the Committee in June 1978 . A Freedom of 
Information Ac t wa s firs t introduce d int o th e 
Parliament b y th e Clar k Governmen t i n Octobe r 
1979, althoug h th e bil l lapse d wit h th e subsequen t 
dissolution o f th e Parliament . 

8. Furthe r advance s hav e bee n mad e a t th e 
Provincial leve l in Canada. Act s were passed i n Nova 
Scotia in May 197 7 and Ne w Brunswick i n June 197 8 
(proclaimed i n Januar y 1980) . Private member s bill s 
have als o bee n introduce d i n mos t o f th e othe r 
provinces. Lastly , i n Ontari o a  "Commissio n o n 
Freedom o f Informatio n an d Individua l Privacy " 
has been operating sinc e March 1977 , and to date has 
published 1 3 research publication s whic h examin e i n 
considerable detai l a  larg e numbe r o f freedo m o f 
information an d relate d issues . 

9. I n th e Unite d Kingdom , legislativ e activit y ha s 
in th e mai n bee n directe d t o amendmen t o f th e 
Official Secret s Act . Revisio n o f th e Ac t wa s firs t 
proposed i n th e Repor t o f th e Frank s Committe e i n 
1972, an d late r i n a  Whit e Pape r publishe d i n Jul y 
1978. A Protection o f Informatio n Bil l to amend th e 
Official Secret s Ac t wa s introduce d i n Novembe r 
1979, yet was later discarded afte r critic s claimed tha t 
details of the Fourth Man , Anthon y Blunt , could no t 
have bee n mad e availabl e t o th e publi c unde r th e 
legislative revisio n tha t wa s proposed . Th e onl y 
legislation proposin g a  guarantee d righ t o f acces s t o 
documents b y individual s ha s bee n introduce d b y 
private members , i n Januar y 197 9 b y Mr . Clemen t 
Freud, M.P . (Liberal) , an d i n Novembe r 197 9 b y 
Mr.Michael Meacher , M.P . (Labour) . Th e firs t 
lapsed wit h th e dissolutio n o f th e Parliament , whil e 
the latte r di d no t reac h a  secon d reading . 

Arguments fo r Freedo m o f Informatio n Legislatio n 
10 Thi s section o f th e paper examine s the argument s 
that ar e generall y pu t fo r greate r opennes s i n 
government, an d fo r guaranteein g publi c acces s t o 
government document s b y means o f legislation . Th e 
first thre e sub-section s dea l wit h th e argument s fo r 
openness, as they apply to the political system, to th e 
operation o f th e civi l servic e o r Governmen t 
Administration, an d t o th e enhancemen t o f publi c 
participation i n democrati c processes ; th e las t sub -
section examine s wh y legislatio n i s argue d t o b e th e 
best mean s o f ensurin g openness . 

(a) Openness  and  the  political  system —the right  to 
know 
11. I n mos t literatur e th e argument s fo r greate r 
openness ar e phrase d i n th e languag e o f politica l 

theory an d ar e commonl y premise d upo n "th e righ t 
to know" . Th e spiri t o f thi s idea l i s best capture d i n 
the remar k o f Jame s Madison , on e o f th e U.S . 
constitutional fathers : 

A popular Government withou t popula r informatio n o r 
the means of acquiring it is but a prologue to a farce or a 
tragedy, or perhaps both. Knowledge will forever govern 
ignorance; an d a  peopl e wh o mea n t o b e thei r ow n 
Governors, mus t ar m themselve s with th e power which 
knowledge gives. 

In short , accordin g t o thi s argumen t ther e can b e n o 
democracy withou t freedo m o f information . Secrec y 
impedes th e politica l educatio n o f th e community . 
The electora l judgment s cas t b y voter s ar e no t full y 
informed; peopl e ar e not alway s aware of th e critica l 
choices tha t fac e thei r society ; th e opportunit y fo r 
individuals t o mak e a  meaningfu l respons e t o 
political initiative s o r inactivit y i s undermined; an d a 
political climat e flourishes  i n whic h citizen s 
apprehend government , no t wit h responsibility and a 
sense o f enquiry , bu t wit h malevolenc e an d distrust . 
Seen a s par t o f o r i n conjunctio n wit h th e righ t t o a 
political education , th e righ t t o kno w i s commonl y 
united wit h th e cr y fo r freedo m o f th e press . Th e 
best-known exampl e o f thi s unio n i s th e Swedis h 
Freedom o f th e Press Act, a  constitutional documen t 
which create s a  publi c righ t o f acces s t o governmen t 
documents a s one of the elements necessary to ensure 
freedom o f the press and an informed public : the Act 
reads, " t o furthe r fre e interchang e o f opinio n an d 
enlightment o f th e public , ever y Swedis h nationa l 
shall hav e fre e acces s t o officia l documents..." . A 
similar declaratio n linkin g pres s freedo m an d th e 
right t o kno w wa s a  resolutio n adopte d b y th e U.N . 
General Assembl y a t it s firs t sessio n i n 1945 , 
declaring tha t "freedo m o f informatio n i s a  funda -
mental huma n righ t an d i s the touchston e o f al l th e 
freedoms t o whic h th e Unite d Nation s wa s 
consecrated". 

12. Thi s for m o f argument , tha t fulfilmen t o f th e 
public's right to know results in better government, i s 
difficult t o establish empirically , an d ofte n i s hard t o 
appreciate. Election and control of governments, an d 
management o f a  society , ar e mor e comple x an d 
sophisticated matter s tha n th e argumen t suggests . 
However, th e difficult y i n evaluatin g th e righ t t o 
know subsides in part when i t is linked to the doctrine 
of accountability . Th e central goal of any democrati c 
system o f governmen t i s politica l accountability , 
and secrecy—i t i s claimed—ca n b e fata l t o 
accountability. Informe d judgmen t an d appraisa l b y 
Parliament, Pres s an d publi c alik e i s a  difficult , i f 
not fruitless , tas k wher e governmen t activitie s an d 
decisions, th e thinkin g o r evidenc e tha t support s o r 
undermines them , an d th e option s available , ar e 
concealed fro m externa l scrutiny . Fo r instance , 
where secrecy prevails policies on a  country's defenc e 
or foreig n relation s ca n b e entrenche d befor e publi c 
appraisal occurs ; th e prioritie s i n a  country' s budge t 
can b e publishe d a s a  virtua l fai t accompl i wit h n o 
realistic opportunity fo r revisio n in the light of publi c 
and Parliamentar y debate ; an d long-standin g 
programmes ca n b e irretrievabl y scrappe d befor e 
there i s any publi c comment . 
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(b) Openness  and  the  Government  Administration 
13. Th e principl e o f accountabilit y ha s specia l 
relevance as it appertains t o the Government Admin -
istration, i n particula r becaus e mos t subjec t area s o f 
government activit y ar e effectivel y free d fro m th e 
reach o f tha t principle . I n par t thi s arises , a s onl y a 
few issues will ever be of electora l or political import -
ance. But i t arises in the main when public officials i n 
most State s ar e investe d wit h a  vas t numbe r o f dis -
cretionary power s tha t ca n affec t mos t aspect s o f 
community life-power s t o gran t an d refus e benefits , 
privileges, subsidie s an d concessions ; t o contro l 
imports an d exports ; rais e wages ; fi x prices ; asses s 
and lev y taxes ; impos e manifol d conditions , 
obligations an d liabilities ; contro l th e quality , 
appearance and placemen t o f publi c utilities, houses , 
streets an d amenities ; affec t th e employmen t o f th e 
work force ; an d determin e eve n suc h matter s a s th e 
edibility of food . Whateve r th e statutory framework , 
the functio n o f th e judiciary , o r th e constitutiona l 
system—whether ther e i s a  separatio n o f th e 
Executive an d th e legislature ; accountabilit y alon g 
Westminster line s o f Ministeria l accountability ; o r a 
one party State—ther e i s a  physica l improbabilit y o f 
complete politica l contro l ove r th e repeate d exercis e 
of thes e powers . Eve n regardin g decision s whic h a 
government make s (either pro forma, o r in substanc e 
and i n fact ) th e government ma y have to rely heavil y 
on pre-emptiv e researc h b y publi c servant s whic h 
chooses problem areas , defines th e problem, present s 
options, an d select s facts—determination s o r assess -
ments (possibl y eve n valu e judgments ) wit h whic h 
many outside the public service might disagree , given 
the chance so to do . I f thes e administrative processe s 
were largel y ope n t o publi c scrutiny , undoubtedl y a 
degree o f accountabilit y ma y b e introduce d tha t 
could presentl y b e lacking . 

14. Ther e are , i t i s true , i n man y States , 
mechanisms whic h supplemen t th e functio n o f 
political an d Parliamentar y processe s i n controllin g 
administrative action . Ye t eve n contro l b y th e 
judiciary an d administrativ e tribunals , revie w b y 
Parliamentary committees , Roya l Commissions , an d 
committees o f enquiry , and scrutin y by the Press, ar e 
processes that ar e themselves largely dependent upo n 
the existenc e o f availabl e information . Ther e is , i n 
addition, i n som e States , a n Ombudsma n wh o ca n 
investigate th e complaint s o f individuals , bu t 
however successful , th e Ombudsman ca n never be an 
agent fo r publi c participatio n i n th e affair s o f 
government—an additiona l benefi t tha t opennes s 
might generate . 

(c) Openness  and  the  community 
15. Th e mechanism s o f accountabilit y tha t hav e 
been mentione d impos e a  for m o f contro l tha t i s 
essentially negativ e i n character—th e ver y notio n o f 
answerability itsel f largel y assume s imputatio n o f 
blame after a n event . Ther e i s no guarantee fro m th e 
outset tha t ther e wil l eithe r b e positiv e control s ove r 
the allocatio n o f resources , o r a n opportunit y fo r 
public participatio n i n th e formulatio n o f policy . 
Openness, i t i s argued , i s th e bes t metho d fo r 
ensuring this , sinc e th e precondition s fo r publi c 
participation includ e awarenes s o f whe n a  matte r i s 

being considere d an d i s approaching a  determinativ e 
stage, an d knowin g th e cas e tha t ha s t o b e me t o r 
supported (a s the cas e may be) . Opennes s ca n facili -
tate public participation i n other ways . For instance , 
government department s i n mos t State s ar e stil l th e 
largest socia l laboratories ; i f member s o f th e publi c 
possessed th e facts , results , analyses , idea s an d 
evidence arisin g i n thi s forum , the y coul d b e bette r 
enabled t o detec t problem s o r t o substantiat e 
submissions o r argument s tha t ma y b e put . A s i t i s 
often said , informatio n i s power-"knowledg e wil l 
forever gover n ignorance" . 

16. Anothe r aspec t t o th e argumen t fo r 
community participatio n i s that , beside s bein g a 
democratic ideal , i t i s als o a  practica l need . O n a 
sociological analysis , th e policy-makin g rank s o f 
most civi l services stand apar t fro m th e remainder o f 
the population. Typically , thos e ranks include a  high 
preponderance o f males , wh o ar e universit y 
educated, ar e abov e th e populatio n averag e i n age , 
are reasonabl y wel l paid , an d ar e urba n dweller s 
(usually groupe d togethe r i n th e on e city) . Thi s 
sector, i t i s argued , canno t represen t o r conside r 
empathetically th e interest s o f othe r groups , lik e 
rural dwellers , women , ethni c minorities , ne w 
settlers, th e poor , industria l workers , th e handi -
capped, singl e mothers , o r th e uneducated . Onl y a 
participatory system , whic h mus t perforc e b e a n 
open system , ca n properl y accommodat e thes e 
pluralistic interest s i n a  society . 

17. Probabl y th e bes t evidenc e tha t th e influenc e 
of individual s and public groups can grow apace with 
their relativ e acces s t o governmen t informatio n i s 
afforded b y experienc e unde r th e Unite d States ' 
Freedom o f Informatio n Act . Numerou s example s 
are available to illustrate how groups using the Act to 
uncover Governmen t researc h tha t ha s no t bee n 
properly acte d upon , hav e had a  dramatic impac t o n 
the development o f policy. Government information , 
for instance , ha s bee n a  significant weapo n i n publi c 
interest programmes to force Re d Dye No. 2 (a carci-
nogenic agent ) of f th e market; t o hal t th e distressin g 
annihilation o f dolphi n populations ; t o forc e 
correction o f automobil e defects ; t o introduc e 
consistency an d natura l justic e int o th e parol e 
system; strengthe n regulatio n o f mea t an d poultr y 
processing; t o expos e inactivit y b y governmen t 
agencies charged with corporate regulation, oversigh t 
of trad e practices , an d regulatio n o f ne w drugs ; t o 
reform th e nationa l securit y an d la w enforcemen t 
agencies; t o groun d th e Concorde ; an d t o compe l 
changes i n a  researc h projec t i n whic h th e Nationa l 
Institutes o f Healt h wa s comparin g th e effectivenes s 
of ful l an d partia l mastectomie s withou t tellin g th e 
women wh o woul d underg o surger y whic h grou p 
they woul d b e in . 

18. Anothe r forc e whic h shoul d deriv e muc h 
benefit fro m mor e open government i s the Press. The 
extent to which major storie s and revelations in many 
States ar e base d upo n leak s i s on e pointe r t o th e 
enhanced rol e tha t coul d b e playe d b y th e Pres s i f 
they ha d regula r acces s bot h t o reports , studie s an d 
other document s tha t ma y presently be secret, an d t o 
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the unexpurgate d tex t o f happening s tha t ar e 
presently leake d o r selectivel y release d t o them . 
Examples ar e agai n availabl e fro m th e U.S . o f ho w 
journalists hav e use d th e Freedo m o f Informatio n 
Act t o obtai n suc h thing s a s detail s o f th e F.B.I.' s 
secret counter-intelligenc e programmes , an d 
government report s o n condition s i n nursin g home s 
and o n Medicar e compliance . 

(d) Implementing open  government 
19. Th e propositio n tha t a n ope n syste m o f govern -
ment i s desirabl e i s on e tha t command s widesprea d 
agreement i n a  number o f countries . There is not th e 
same measure of agreemen t o n how this policy is best 
implemented. Essentiall y thre e differen t approache s 
can b e adopted : 
(i) Presen t arrangement s ca n b e lef t muc h a s the y 
are. Politica l officer s an d publi c servant s woul d 
retain thei r discretio n t o decid e whe n an d wha t t o 
release, howeve r administrativ e practice s coul d b e 
revised—for instance , preparatio n o f Whit e an d 
Green paper s an d informativ e departmenta l sub -
missions to Parliamentary committees ; rehabilitatio n 
of th e informatio n unit s i n departments ; relaxatio n 
of som e of the express restrictions o n disclosure , an d 
expansion o f th e rang e o f officer s wit h authorit y t o 
release informatio n t o th e public ; an d encour -
agement of senior officers t o be more available to the 
Press an d i n publi c forum s t o explai n governmen t 
policies an d departmenta l initiatives . Th e principa l 
vehicle o f refor m woul d b e a  chang e i n attitud e o n 
the par t o f politica l official s an d publi c servants ; 
political forces , medi a pressure , an d publi c criticis m 
would b e th e sanction s agains t secrecy . 
(ii) Administrativ e guideline s ca n b e drafted , speci -
fying th e categorie s o f informatio n tha t shoul d b e 
disclosed o r withhel d an d th e procedure s t o b e 
followed whe n informatio n i s requested . Th e onl y 
substantial differenc e betwee n thi s proposa l an d 
freedom o f informatio n legislatio n i s that th e admin -
istrative guidelines—thoug h the y migh t b e expresse d 
to b e binding—woul d i n th e ultimat e b e interprete d 
and enforce d b y the Administration. Thi s differenc e 
may b e disguised , b y provisio n fo r appea l fro m a 
refusal t o a  Ministe r (i n a  Westminste r typ e system ) 
or eve n t o a n Informatio n Commissione r wit h 
advisory powers : however , th e fac t remain s tha t 
administrative discretio n woul d b e preserved . 
Reference ca n als o b e mad e t o th e fac t tha t thi s 
system ha s bee n tried , seemingl y withou t success , i n 
Canada an d th e Unite d Kingdom . I n Canada , i n 
February 197 3 al l department s an d agencie s wer e 
issued (pursuan t t o a  Cabine t directive ) wit h 
guidelines requirin g tha t al l governmen t papers , 
documents, an d consultan t report s b e produce d t o 
Parliament pursuan t t o any Notice of Motio n fo r th e 
Production o f Papers , excep t wher e th e paper s fel l 
within th e scop e o f 1 6 enumerated exemptions . Th e 
guidelines als o cam e t o b e use d i n determinin g wha t 
information shoul d b e disclose d i n respons e t o a 
Parliamentary questio n o r a  citizen' s request . I t 
seems th e guideline s hav e no t bee n regarde d a s 
adequate by many Parliamentarian s an d member s o f 
the publi c wh o hav e voice d insisten t demand s fo r 
stronger legislativ e measures t o b e implemented, no r 

apparently b y eithe r th e Trudea u o r th e Clar k 
governments, whic h bot h publishe d proposal s fo r 
freedom o f informatio n legislation . I n Britai n th e 
guideline is in the for m o f a  directive to departments , 
in Jul y 197 7 b y th e hea d o f th e Civi l Service , no w 
Lord Croham , advisin g the m t o implemen t ne w 
practices to facilitate openness . The  Times  (18 March 
1980) publishe d detail s o f a  surve y carrie d ou t 
monitoring th e effect o f th e directive on department s 
under th e Callaghan Government ; i t found tha t in 35 
departments 83 6 items were released, "mos t o f whic h 
would hav e bee n publishe d withou t th e introductio n 
of Labour' s muc h vaunte d ope n governmen t 
policy", an d onl y 8  per cen t o f whic h "carrie d ou t 
the directive' s instruction s t o th e lette r " . 
(iii) Legislation i s the final option . The salient featur e 
of a  Freedo m o f Informatio n Ac t i s tha t a  perso n 
denied access to a document ca n appeal the refusal t o 
an impartia l bod y tha t i s independent o f th e Admin -
istration. Th e ruling s o f th e appellat e body—whic h 
may b e a  court , a  specialis t tribunal , o r eve n a n 
Information Commissione r o r Ombudsman—bin d 
the Administration . 

20. Supporter s o f legislatio n argu e tha t i t i s th e 
only guarantee  tha t governmen t processe s wil l b e 
exposed t o greate r publi c scrutin y an d participation . 
They argue that, n o matter how firm th e undertakin g 
either b y politician s o r b y senio r administrator s t o 
practice greate r openness , th e dange r i s perpetua l 
that promise s wil l becom e rhetori c whe n i t appear s 
prudent t o avoi d controversy . Politica l pressure , 
media commen t an d publi c opinio n ar e sai d t o hav e 
done littl e i n th e pas t t o dislodg e th e ingraine d an d 
institutional dispositio n fo r secrec y tha t i s foun d i n 
most Administrations . The y poin t out , moreover , 
that ther e i s a  gul f betwee n officia l an d publi c 
attitudes regardin g ho w muc h shoul d b e disclosed . 
To allo w on e side—th e Administration—t o b e th e 
sole an d fina l arbite r i n thi s disput e i s t o violat e th e 
fundamental principl e o f natura l justice , accordin g 
to which a  dispute between two parties should ideall y 
be settle d b y a  thir d an d independen t party . 

21. Anothe r featur e o f legislatio n i s tha t i t ca n 
establish practices that must be observed, eve n by the 
unwilling. T o thi s en d freedo m o f informatio n 
legislation ca n revers e th e curren t presumptio n i n 
favour o f secrecy : citizens would have a legal right t o 
government document s withou t firs t havin g to prov e 
any special interest; and the burden of justifying non -
disclosure coul d b e cas t upo n th e Governmen t 
Administration. Dependin g upo n th e for m o f th e 
legislation, othe r lega l right s coul d als o b e created : 
time limit s withi n whic h request s mus t b e answere d 
could b e imposed; indexe s of document s availabl e t o 
the publi c coul d b e required ; publicatio n o f th e 
internal an d hidde n la w o f agencie s coul d b e 
commanded; an d unimpeachabl e acces s t o specifie d 
classes o f document s ca n b e conferred . Legislatio n 
alone seem s th e mean s fo r producin g a n activ e 
committment t o ope n governmen t o f tha t sort . 

Countervailing interest s 
22. Althoug h ther e i s as much variety i n the for m o f 
freedom o f informatio n statute s a s ther e i s i n th e 
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political an d constitutiona l scheme s o f th e countrie s 
that hav e adopte d it , ther e i s o n th e othe r han d a 
much higher degree of commonality in the arguments 
that have been advanced, eithe r in opposition to open 
records legislation , o r i n favou r o f temperin g it s 
provisions. The form i n which the arguments are put 
of cours e varie s dependin g upo n th e precis e 
provisions o f th e freedom o f informatio n schem e in 
question, s o th e genera l argument s wil l onl y b e 
examined briefl y a t thi s stage . 

(a) Administrative convenience  and  cost 
23. I t i s ofte n argue d tha t freedo m o f informatio n 
legislation wil l intrud e o n th e efficienc y o f th e 
administrative process , i n particula r b y divertin g 
staff resource s awa y fro m programme s tha t coul d 
benefit th e public a t large , and towards th e handling 
and satisfactio n o f request s tha t ma y solely concer n 
individuals. A chief example given in this argument is 
the fac t tha t i n the U.S., agencies like the F.B.I . and 
C.I.A. hav e ha d t o reassig n a  larg e numbe r o f 
officers t o freedo m o f informatio n inquiries—a s 
many a s 400 in the case o f th e F.B.I. ( 6 per cen t o f 
staff). I n so far as this argumen t raise s a  question o f 
inadequate administrativ e resources , th e proble m 
might arguabl y b e solved in part by the allocation of 
more funds an d staff. Th e reality, however , i s that in 
most State s there is a present concern with the size of 
the publi c sector , an d whe n ne w programme s ar e 
introduced government s usuall y op t fo r rearrange -
ment o f existin g staf f resource s rathe r tha n th e 
engagement o f ne w staff . On e aspec t o f thi s 
argument tha t i s not easily solve d b y employment o f 
additional staff , i s that request s i n som e area s mus t 
be examine d b y senior o r specialise d staf f wh o have 
the experienc e t o understand th e interests tha t coul d 
be damage d b y disclosure . Example s ar e document s 
relating t o nationa l securit y o r t o foreig n relations . 
Another coul d b e document s relatin g t o th e 
regulation o f corporat e activities ; here , th e official s 
who migh t hav e t o examin e request s fo r document s 
are the same official s who , in whatever othe r tim e is 
available, mus t carr y ou t th e investigation s o f th e 
corporations tha t in many cases might be making the 
document requests . 

(b) Policy-making  processes 
24. Anothe r aspec t of the administrative process tha t 
could b e affected b y too much opennes s i s said to be 
the fre e an d fran k interchang e o f opinion s betwee n 
public officials— a metaphori c expressio n o f th e 
argument i s tha t publi c official s canno t operat e 
effectively i n a  fis h bowl . Th e argumen t i s als o 
phrased wel l by the U.S. Supreme Court : 
"the frank discussion of legal and policy matters in writing 

might b e inhibite d i f th e discussion wer e mad e publi c 
(and) huma n experienc e teache s tha t thos e who expect 
public disseminatio n o f thei r remark s ma y well temper 
candour wit h a  concer n fo r appearance s .. . t o th e 
detriment of the decision-making processes' ' 
(National Labour Relations  Board  v . Sears,  Roebuck 
and Company (421 U.S. 132(1975)) 

(c) Nature  of  public  service 
25. I n countrie s whic h hav e embodie d i n thei r 
constitutional syste m th e conventio n o f a  pro -

fessional publi c service , a  furthe r varian t o f the pre-
ceding argumen t i s put . I t i s argue d tha t to o muc h 
openness coul d imperi l som e aspect s o f tha t 
convention, namel y tha t publi c servant s ar e 
appointed o n merit , an d no t becaus e the y ar e 
politically trustworthy ; tha t the y ar e expecte d t o 
provide impartial advice to any Government, to carry 
out policie s i n the manner directe d (i n some system s 
by a  Minister , an d in others b y a statute) , and—i n a 
Westminster arrangement , wher e it may be necessary 
to preserv e th e authorit y an d responsibilit y o f th e 
Minister—to b e anonymous to some degree; and that 
the publi c mus t hav e fait h i n individua l publi c 
servants, and trust that they will approach ever y issue 
with an open mind . I t is argued tha t too much open -
ness, particularl y o f th e advice , opinion s o r 
recommendations o f officials , coul d imperi l thi s 
independence an d lea d t o a  situatio n i n whic h th e 
public identifie s official s wit h certai n views . A  by-
product o f thi s coul d b e an attemp t (particularl y by 
Ministers i n a  Westministe r system ) eithe r t o 
influence o r gover n th e advic e whic h official s wil l 
give, o r eve n t o secur e th e appointmen t o f official s 
whose views , i f published , woul d no t b e 
embarrassing. 

(d) Confidence  in  Government 
26. Althoug h an y Freedom o f Informatio n Ac t has 
exemptions fro m disclosure , i t is argued, eve n so , if 
the Administration n o longer control s th e disclosure 
of information , official s an d outsider s alik e wil l be 
reticent to commit information t o government files — 
officials ma y be less candid i n recording thei r views ; 
private businesses , individual s an d othe r govern -
ments may not voluntarily submi t informatio n t o the 
government; polic e informers may be stifled; an d the 
community generall y ma y distrus t th e abilit y o f 
government t o preserv e persona l privacy . 

(e) Westminster  traditions 
27. I n countrie s wit h a  Westminste r typ e 
Government, i t is often argue d that freedom o f infor -
mation legislatio n i s a n expedien t mor e suite d t o 
countries like the United State s of America that hav e 
a syste m i n which th e legislative an d executiv e arm s 
of governmen t ar e completel y separated , an d th e 
Executive i s expected t o be directly an d openl y ans -
werable bot h t o Congres s an d t o th e people . I t i s 
argued that accountability by way of a Parliamentar y 
executive, an d th e convention s o f individua l an d 
collective Ministeria l responsibility , ar e in their own 
setting a  sufficien t for m o f accountability ; further , 
that an additional legislative requirement of openness 
could destro y th e authority o f Minister s by exposing 
officials t o external scrutin y and accountability. The 
other argumen t tha t i s pu t i s tha t i t i s inconsisten t 
with th e notio n o f Westminste r Governmen t tha t a 
court, an d no t Parliamen t an d it s Ministers , shoul d 
ultimately decid e wha t informatio n ha s t o b e 
released. 

(f) Public  benefit 
28. Lastly , i t is argued that , whateve r benefit s coul d 
flow t o th e communit y a t larg e fro m increase d 
openness, freedom o f information legislatio n wil l not 
be th e catalys t t o thi s end . The benefit o f an y legis-
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lation woul d accru e primaril y t o thos e wh o us e it , 
and the y wil l no t b e averag e member s o f th e publi c 
but specia l interes t groups . Fo r instance , th e greates t 
users o f th e U.S . Ac t i n respec t o f som e agencie s ar e 
said t o b e businesse s spyin g o n eac h other , an d la w 
firms actin g fo r thei r clients . Similarly , eve n thoug h 
some member s o f th e publi c ar e likel y t o us e legis -
lation (eithe r individuall y o r throug h communit y 
groups) the y ar e likel y t o b e amon g th e informed , 
articulate an d educate d member s o f th e public , wh o 
are already able to protect thei r rights to some extent. 
It i s also sai d tha t th e Pres s (wh o ca n us e suc h legis -
lation an d disseminat e th e finding s t o th e publi c a t 
large) ar e likel y t o rel y instea d fo r thei r informatio n 
on accustomed practices , like leaks and departmenta l 
and politica l contacts . Anothe r varian t o f th e publi c 
benefit argumen t i s als o advanced , namel y tha t th e 
public i s alread y "  snowed'' wit h vas t quantitie s o f 
government information , whic h tend s t o bor e o r 
infuriate them ; wha t the y wan t i s no t mor e 
information, bu t bette r government . 

Variants i n a  Freedom o f Informatio n statut e 

(a) Scope  of  legislation 
29. Th e firs t matte r t o b e determined i s the range o f 
authorities to which an Act should apply . Al l existing 
and propose d statute s appl y a t leas t t o mos t o f th e 
agencies o f th e executiv e ar m o f governmen t (wit h 
occasional exception s fo r bodie s lik e commercia l 
enterprises). Beyon d thi s ther e i s variation—fo r 
instance, th e Swedis h Ac t applie s a s wel l t o 
Parliament, th e Synod of the Church, an d the courts; 
the Australia n propose d Ac t doe s no t appl y t o 
Parliament o r th e courts ; whil e th e U.S . Ac t ha s th e 
same exclusions , an d i n additio n doe s no t appl y t o 
the Offic e o f th e President . 

30. Nex t there is the range of documents subjec t t o 
the legislation . Th e mos t restrictiv e i s the Australia n 
proposed Act , whic h onl y applie s t o document s 
created afte r th e Ac t commence s operatio n (subjec t 
to two smal l exceptions) ; a n Australian Senat e Com -
mitee recentl y recommende d relaxatio n o f thi s 
prohibition s o that a n individual coul d gain access to 
his ow n records , howeve r old , an d genera l acces s t o 
pre-existing record s woul d b e phased i n according t o 
a schedule written i n the legislation. A  variant o n this 
approach was the Canadian proposed law, which was 
retroactive fo r fiv e years , an d eve n beyon d unles s 
access woul d unreasonabl y interfer e wit h th e oper -
ation o f th e relevant institution . A t th e other en d ar e 
the U.S . an d Swedis h laws , whic h appl y t o al l 
documents possesse d b y agencies—thoug h i n th e 
U.S. submission s hav e bee n mad e i n recen t 
Congressional hearing s b y som e agenc y official s t o 
the effect tha t acces s to pre-existing la w enforcemen t 
documents shoul d b e suspende d fo r a  numbe r o f 
years. 

31. Lastl y ther e is the range of peopl e who use the 
Acts. Onl y citizen s ca n reques t document s unde r th e 
Swedish law ; Canad a broadene d thi s t o includ e 
permanent resident s and corporations; in Finland "I t 
is u p t o th e authorit y t o decid e t o wha t exten t 
foreigners shal l hav e acces s t o officia l documents" ; 

while anyon e ca n avai l o f th e U.S . Act , o r th e pro -
posed Australia n law . 

(b) Making  a  request 
32. Mos t o f th e statute s recentl y propose d i n 
different countrie s follo w th e approac h i n th e U.S . 
Act, whic h require s tha t a  person mak e a  reques t fo r 
records "whic h (a ) reasonably describe s such record s 
and (b ) i s mad e i n accordanc e wit h publishe d rule s 
stating th e time , place , fee s (i f any) , an d procedure s 
to be followed". Ther e are some textual variations t o 
this—the Canadia n propose d la w require d tha t th e 
request be in writing and "provid e sufficient detai l to 
enable a n experience d employe e o f th e institutio n t o 
identify th e record" ; whil e th e Australia n propose d 
Act require s a  perso n t o "provid e suc h informatio n 
concerning th e documen t a s i s reasonabl y necessar y 
to enabl e a  responsibl e office r o f th e agenc y .. . t o 
identify th e document" . Eac h o f thes e laws also pre -
scribes the time limit within which a  decision whethe r 
to withold o r disclose the document mus t be made. In 
the U.S . i t i s te n workin g day s afte r receip t o f th e 
request, althoug h th e perio d ma y b e extende d fo r 
another te n workin g day s i n "unusua l 
circumstances", whic h i s define d i n th e Ac t t o 
include circumstance s wher e i t i s reasonabl y nec -
essary to the proper processing of a  particular reques t 
to obtai n th e recor d fro m a  separate fiel d facility , t o 
obtain a  voluminous amoun t o f separat e and distinc t 
records, o r t o consul t wit h anothe r agenc y (o r 
another componen t o f th e agency ) havin g a 
substantial interes t i n th e determinatio n o f th e 
request. Th e propose d Canadia n la w se t a  time limi t 
of 3 0 days , wit h provisio n fo r extensio n i n circum -
stances simila r t o thos e i n th e U.S . Act . Th e pro -
posed Australia n la w allows a  period o f 6 0 days, an d 
an extensio n coul d onl y b e obtaine d afte r a n appea l 
has alread y bee n institute d b y th e applican t t o th e 
appellate tribunal ; a n Australia n Senat e Committe e 
has recommende d tha t th e Ac t provid e fo r a 
reduction o f thi s 6 0 da y tim e limi t t o 4 5 day s tw o 
years afte r th e Ac t commence s operation , an d t o 4 0 
days fou r year s afte r commencement . B y contrast , 
the same procedura l detai l i s not containe d i n any o f 
the Scandinavia n laws . Th e approac h i n thes e 
statutes is , b y an d large , t o declar e wha t document s 
are public , an d the n t o requir e tha t a  cop y o f th e 
document shal l b e mad e availabl e t o a  perso n upo n 
request, o r tha t th e perso n b e "apprise d o f th e 
contents o f th e document" . 

(c) Determining a  request 
33. Ther e i s also a  differenc e amon g countrie s a s t o 
which office r o r leve l o f office r wil l mak e th e 
decision whethe r t o releas e a  document . Th e U.S . 
Act doe s no t contai n an y direction s o n thi s matter , 
and i t i s lef t t o eac h agenc y t o devis e it s ow n 
administrative system . Consequently , i n som e 
agencies (notabl y la w enforcemen t agencies ) onl y a 
small numbe r o f senio r officer s usuall y hav e 
authority t o releas e a  documen t i n respons e t o a 
request, whil e i n othe r agencie s thi s powe r i s del -
egated widely—fo r instance , i n th e Departmen t o f 
Health, Educatio n an d Welfar e onl y 1 6 officers hav e 
authority t o decid e tha t a  documen t wil l no t b e 
released, whil e every officer ha s authority to disclose. 
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In th e Swedish la w th e officia l wh o i s entrusted wit h 
the care of a  document ha s a  duty t o delive r i t i f i t is 
not exemp t fro m disclosure . Usually the official wh o 
must mak e thi s decisio n wil l b e a  subordinat e 
official, thoug h i n doubtfu l case s th e officia l ma y 
refer th e request t o his agency for decisio n "  provided 
that thi s i s possibl e withou t undu e delay" . I n bot h 
the Canadia n an d Australia n law s th e responsibilit y 
is nominally cas t upon th e head o f th e agency, bu t i n 
each there is provision fo r hi m or her to delegate tha t 
function t o othe r officers . 

34. A  ne w procedura l complicatio n tha t ha s bee n 
introduced, e.g . by the proposed Australian law, is to 
confer powe r upo n a n agenc y t o refus e acces s t o a 
document o n procedura l grounds—fo r instance , 
access t o a  non-exemp t documen t ma y b e deferre d 
''where i t is reasonable t o do so in the public interes t 
or havin g regar d t o norma l an d prope r 
administrative processes" , an d a  reques t tha t seek s 
all document s o f a  specifie d class , tha t contai n 
information o f a  specifie d kin d o r relat e t o a 
specified subjec t matter , ma y be refused i f answerin g 
it "would interfer e unreasonabl y wit h the operation s 
of th e agency. " 

(d) Costs  and  charges 
35. Th e simples t law s i n thi s respec t ar e th e Scandi -
navian laws, since they do not provide for an y charge 
to b e levie d whe n acces s i s granted . I t no w seem s 
customary i n new statutes to provide that fee s can b e 
charged whe n acces s i s given . Thi s practic e stem s 
mainly fro m th e U.S . Act , whic h provide s tha t eac h 
agency shal l adop t a  schedule o f fee s tha t i s unifor m 
for al l unit s o f th e agency , an d tha t "suc h fee s shal l 
be limite d t o reasonabl e standar d charge s fo r 
document searc h an d duplicatio n an d provid e fo r 
recovery o f onl y th e direc t cost s o f suc h searc h an d 
duplication." T o ensur e tha t thi s requiremen t doe s 
not discourag e individua l member s o f th e publi c 
from makin g requests , th e Act was amended i n 197 4 
to provide that fee s can i n some instances be waived : 
"Documents shal l b e furnishe d withou t charg e o r a t 
a reduce d charg e wher e th e agenc y determine s tha t 
waiver o r reductio n o f the fee is in the public interes t 
because furnishing th e information ca n be considered 
as primaril y benefittin g th e genera l public. " 

(e) Exemptions 
36. I t is accepted in all existing and proposed statute s 
that th e sam e area s o f governmen t activit y requir e 
protection—principally defence , nationa l security , 
foreign relations , la w enforcement , trad e secrets , 
personal privacy , an d t o som e extent , th e interna l 
deliberative proces s o f th e agency . Beyon d thi s ther e 
is a marked diversit y in the detailed manner i n which 
the exemption s ar e defined , thoug h i n genera l i t 
could b e sai d tha t th e statute s follo w on e o f tw o 
approaches. Eithe r th e exemptions define , i n varying 
degrees o f specificity , th e type s o r classe s o f 
documents t o be protected, o r the y state the interest s 
which nee d protectio n b y non-disclosure . Ther e ar e 
difficulties wit h eac h approach . On e difficult y wit h 
the firs t approac h i s that withi n eac h genera l clas s of 
documents ther e wil l b e man y exception s wher e 

material coul d safel y b e released . Anothe r difficult y 
is that th e more specifi c the list is, the longer and less 
manageable i t becomes . Wit h th e secon d approach , 
the prim e difficult y i s tha t i t relie s fo r it s succes s 
upon a  benevolen t interpretatio n o f interest s b y 
judges an d administrator s alike . Furthermore , i t 
provides littl e actua l guidanc e o n whethe r a 
particular documen t shoul d b e released ; prevarica -
tion an d dela y ma y thereb y b e encouraged . 

37. A  fe w introductor y comparison s wil l indicat e 
the variations that exist . The Swedish secrecy law has 
as man y a s 25 0 differen t exemptions , som e define d 
by referenc e t o protecte d interests , other s b y 
reference t o categorie s o f documents . Man y contai n 
a tim e limitation o n th e lif e o f th e exemption , whic h 
varies fro m 7 0 year s i n som e case s t o tw o year s i n 
others, whil e som e document s ar e onl y protecte d 
until th e occurrenc e o f a  particula r even t (fo r 
instance, document s prepare d fo r auditin g o r 
inspection activitie s unti l th e audi t o r inspectio n ha s 
been held) . Mos t o f th e othe r existin g o r propose d 
statutes contai n a  muc h smalle r numbe r o f 
exemptions, an d breadt h ca n thu s b e a  problem . I n 
Denmark, fo r example , document s ca n b e withel d 
out o f consideratio n t o "th e public' s economi c 
interests" or "where secrecy is required by the special 
character o f th e circumstances" . I n Norway , acces s 
can b e refuse d "becaus e publicit y wil l thwar t publi c 
regulation an d contro l measure s o r othe r necessar y 
requirements o r prohibitions , o r endange r thei r 
accomplishment". Th e U.S . Ac t contain s onl y nin e 
exemptions, thoug h som e o f thes e incorporat e b y 
reference othe r standards—fo r instance , th e securit y 
classification syste m i s incorporate d b y reference , 
and s o to o ar e th e rule s develope d b y th e court s fo r 
determining what documents connected with the deli-
berative processes o f a n agency are exempt fro m dis -
covery in civil law proceedings. I t is also necessary t o 
look beyon d th e U.S. exemptions t o the decisions o f 
the court s interpretin g th e Act , a s thes e plac e a 
substantial glos s upo n vaguel y worde d exemptions , 
like that protecting "trad e secret s and commercia l o r 
financial informatio n obtaine d fro m a  perso n an d 
privileged o r confidential" . Th e proposed Australia n 
law seeks to qualify th e breadth otherwis e existing in 
some exemptions , fo r instanc e b y requirin g tha t 
documents o f a  particula r descriptio n ar e onl y 
exempt i f disclosur e "woul d hav e a  substantia l 
adverse effect " o n th e protecte d interest ; o r tha t 
disclosure o f a  particula r typ e o f documen t woul d 
also b e "contrar y t o th e publi c interest" . Th e 
proposed Canadia n la w adopte d a  slightl y differen t 
approach designe d t o limi t th e scop e o f a n 
exemption, b y statin g th e particula r interes t t o b e 
protected, an d the n i n effec t givin g example s o f th e 
types tha t coul d b e encompasse d b y tha t 
interest—for instanc e th e exemptio n protectin g th e 
economic interest s o f Canad a give s a s example s 
information relatin g to the currency, coinag e or legal 
tender o f Canada , informatio n relatin g t o th e 
regulation o r supervisio n o f financia l institutions , 
and informatio n concernin g a  contemplate d chang e 
in th e rat e o f ban k interest , tarif f rates , taxe s o r 
duties or concerning the sale or acquisition o f land o r 
property. 
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(f) Review  and  appeal 
38. Her e agai n a  numbe r o f variation s ar e possible . 
An Ac t ma y provid e fo r interna l revie w o f a  refusa l 
to disclos e (eithe r a s a n interi m o r a  fina l for m o f 
review), revie w b y a  court , revie w b y a  specialis t 
administrative tribunal , o r investigatio n o f a  refusa l 
by a n Informatio n Commissione r o r Ombudsman . 

39 Th e U.S . Ac t ha s tw o tier s i n th e appea l 
structure. First , a  person may seek an interna l revie w 
of a  decision , an d thi s mus t b e complete d withi n 2 0 
days o f th e appea l bein g lodged ; an d thereafte r a 
person ma y appea l a  denia l t o a  federa l court . Th e 
courts hav e powe r t o revie w an y refusa l an d 
determine whether th e refusal i s permitted unde r on e 
of th e exemptions ; i n additio n th e court s hav e othe r 
powers, includin g powe r t o mak e a n awar d o f lega l 
costs i n favou r o f a n appellan t "i n an y cas e .. . i n 
which th e complainan t ha s substantiall y prevaile d 
and powe r t o refe r t o th e Civi l Servic e Commissio n 
circumstances which "rais e questions whether agency 
personnel acte d arbitraril y o r capriciously " wit h 
respect to a withholding. A  similar appeal structure is 
provided fo r i n the proposed Australia n Act , thoug h 
here th e appea l goe s t o a  specialis t bod y calle d th e 
Administrative Appeal s Tribuna l whic h hear s 
appeals agains t administrativ e decisions ; th e 
Tribunal doe s no t hav e powe r t o mak e a n awar d o f 
legal fee s i n favou r o f a n applicant . Ther e i s i n 
addition i n Australi a a  Federa l Ombudsman , wh o i t 
is anticipate d wil l hav e som e power s t o investigat e 
refusals t o disclose , subjec t t o on e majo r exceptio n 
that h e ha s n o jurisdictio n t o investigat e a  decisio n 
made b y a  Minister . Th e propose d Canadia n la w 
went furthe r i n thi s respect , b y actuall y creatin g a n 
Office o f Informatio n Commissioner , wh o woul d 
have power no t onl y to investigate a  refusal, bu t als o 
to appea l o f hi s own motion t o the Federal Court , t o 
appear befor e th e Cour t o n behal f o f a  perso n wh o 
independently lodge d a n appeal , o r t o interven e i n 
the hearin g o f an y suc h appeal . I n othe r Canadia n 
jurisdictions wher e freedo m o f informatio n legis -
lation ha s bee n propose d a n eve n greate r rol e woul d 
be give n t o th e Ombudsma n o r Informatio n 
Commissioner. Legislatio n enacte d i n Ne w 
Brunswick i n June 197 8 provides tha t a n appea l ma y 
be mad e t o th e Ombudsma n o r t o a  Judg e o f th e 
Supreme Court , whil e a  bil l propose d b y th e Princ e 
Edward Islan d Government provides for th e appoint -
ment o f a n Informatio n Commissione r wit h a  powe r 
to orde r releas e a s th e sol e avenu e o f appeal . I n 
Sweden als o a  refusa l ma y b e investigate d b y th e 
Ombudsman, o r appealed t o the appropriate admini -
strative tribunal . On e facto r commo n t o the Swedis h 
and Australian law s is that Ministeria l decisions hav e 
a specia l importance . I n Swede n a  denia l whic h i s 
made by a Minister canno t b e appealed t o a tribunal , 
though i n practic e Minister s mak e fe w decision s 
under th e statute . I n Australi a a  decisio n o f a 
Minister canno t b e appeale d i f th e Ministe r issue s a 
certificate statin g conclusivel y tha t a  documen t i s 
exempt o n th e groun d tha t i t relate s t o defence , 
national security , internationa l relations , 
Federal/State relations , is a cabinet document , o r is a 
document obtaine d fro m anothe r Government . I t i s 

generally anticipate d i n Australi a tha t Ministeria l 
decisions wil l no t b e rare . 

(g) Internal  Law  and  Publication 
40. A  centra l featur e o f th e U.S . Act , tha t wa s 
copied i n th e Australia n propose d law , i s th e 
provisions requirin g th e indexatio n an d publicatio n 
of various categories of information . First , under th e 
U.S. Act , materia l mus t b e publishe d i n th e Federa l 
Register whic h woul d notif y th e publi c o f th e 
structure o f agencie s an d th e wa y i n whic h the y 
handle matter s concernin g th e public—fo r example , 
matters tha t ar e include d ar e a  descriptio n o f th e 
organisation o f th e agency, th e methods whereb y th e 
public ma y obtai n decisions , a  statemen t o f th e 
general cours e b y which function s ar e channeled an d 
determined, an d rule s o f procedure . 

41. Differen t rule s appl y t o wha t migh t loosel y b e 
called th e interna l la w o f agencies—th e 
interpretations formulate d b y agencie s o f th e 
legislation the y administer ; th e staf f manuals , rul e 
books, an d othe r instruction s provide d fo r th e 
guidance o f officer s whe n exercisin g thei r officia l 
and statutor y duties ; the reasons fo r decisio n given in 
the exercis e o f statutor y powers ; an d th e rule s o f 
policy applie d b y agencie s i n administerin g scheme s 
that ma y affec t th e public . Som e o f thi s interna l la w 
in th e U.S . ha s t o b e published (an d indexed) , othe r 
parts o f i t hav e onl y t o b e indexe d an d mad e 
available fo r inspection . Substantiv e statements , 
policies an d interpretation s o f genera l applicatio n 
have t o b e published , whils t othe r statements , 
policies an d interpretation s whic h hav e bee n 
adopted, i n addition t o the orders made in individua l 
cases, hav e onl y t o b e indexed . Th e enforcemen t 
requirement fo r thi s par t o f th e Ac t i s that a  perso n 
shall no t b e adversel y affecte d b y a  rule , polic y o r 
interpretation whic h i s no t publishe d o r indexe d i n 
accordance with the Act, unless the person has actua l 
or timel y notic e o f th e term s thereof . 

42. A  broadl y simila r approac h ha s bee n adopte d 
in the proposed Australian Act. The main difference s 
are first , tha t th e materia l t o b e publishe d o n th e 
structure o f agencie s wil l appea r annuall y i n a n 
existing publication , calle d th e Government 
Directory, an d wil l includ e i n additio n a  descriptio n 
of th e mai n categorie s o f document s hel d b y a n 
agency. Th e Australia n Senat e Committe e tha t 
reviewed th e Bil l recommende d tha t th e rang e o f 
matters b e expanded , wit h a n emphasi s upo n publi -
cation o f item s tha t woul d facilitat e publi c acces s t o 
agency facilitie s an d th e utilizatio n o f participator y 
mechanisms tha t presentl y exist . A s t o th e interna l 
law of agencies , th e range of information require d t o 
be indexed and mad e publicly available i s if anythin g 
defined mor e narrowl y tha n i n th e U.S . Act . More -
over, indexatio n i s require d annually , compare d t o 
three-monthly i n th e U.S . Act . 

43. Althoug h ther e ar e n o provision s i n th e 
Scandinavian law s dealin g separatel y wit h 
publication an d interna l law , ther e ar e provision s 
that achiev e a  somewha t simila r purpose . Fo r 
instance, i n th e Swedis h la w i t i s provide d tha t 
diaries, journals an d register s (fo r instance , o f docu -
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ments possessed by an authority or of decisions made 
and cases handled by it) are official, an d thus public, 
when they are ready fo r entr y or posting . 

(h) Archival Rules 
44. Sinc e i t i s accepte d tha t som e document s mus t 
initially be withheld from publi c access, the question 
arises a s to when acces s should ultimatel y b e given. 
Most countries prefer to adopt a set archival limit, by 
which tim e mos t document s whic h ar e initiall y 
withheld ar e released . I t i s possibl e t o contai n th e 
archival limit in the freedom o f information statute , 
or i n separate legislation . Fo r instance , mos t o f th e 
exemptions i n th e Swedis h la w stat e th e perio d fo r 
which they are effective—with period s o f two , five , 
ten, 25 and up to 70 years being stated. In the United 
States, the exemption protectin g document s relatin g 

to defence or foreign policy incorporates by reference 
the security classification syste m which is established 
separately b y a n Executiv e Order . Thi s syste m 
provides that most documents wil l be declassified by 
the ag e o f si x years , an d document s requirin g 
protection fo r a  longe r perio d ar e presume d t o b e 
available within 20 years, unless a very senior office r 
makes a  determinatio n tha t th e documen t mus t 
remain secre t fo r a n eve n longe r period . I n th e 
proposed Canadia n la w th e onl y exemptio n 
specifically incorporatin g it s own time limit was that 
protecting th e deliberative processes of government , 
and her e a  2 0 yea r perio d wa s prescribed . I n 
Australia a  Separat e Archive s Bil l wa s introduce d 
into Parliament simultaneousl y with the Freedom of 
Information Bill ; it preserves the existing 30 year rule 
that presentl y i s imposed by executive decision. 
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