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CONTEMPT OF COURT 

Memorandum b y the Commonwealth Secretaria t 

Introduction 
The la w an d practic e relatin g t o contemp t o f cour t 
has bee n unde r scrutin y recentl y i n a  numbe r o f 
Commonwealth jurisdictions, and the purpose of this 
paper i s t o revie w som e proposal s fo r chang e an d 
recent legislatio n i n a n are a o f th e la w whic h i s 
essential t o the fai r an d impartia l administratio n o f 
justice. 

2. I n mos t Commonwealth jurisdictions there are 
two source s o f thi s law , statutor y an d cas e law . 
Statutes ofte n contai n specifi c provision s regardin g 
various forms of contempt (disobeying a court order, 
obstructing justice , an d misconduc t i n court , ar e 
examples) and often the court's powers, derived fro m 
the common law, are expressly retained, o r accepted 
as being within the inherent jurisdiction of the court. 

3. I n a number o f jurisdictions which have had to 
face industrial relations problems in recent years, the 
use o f th e court' s power s t o punis h fo r contemp t 
have, i n severa l instances , bee n th e subjec t o f 
acrimonious and protracted debate . 

4. Difficultie s hav e ofte n arise n ove r th e 
resolution o f suc h problem s a s th e prope r startin g 
point fo r stric t liabilit y fo r publication s relatin g t o 
criminal an d civi l cases ; wha t defence s shoul d b e 
available against provisions importing strict liability; 
the exten t o f liabilit y fo r prejudic e deliberatel y 
caused; disclosin g th e identit y o f witnesse s afte r a n 
order suppressin g thei r names ; and , mor e recently , 
revealing the secrets of the jury room . 

5. A s regard s contemp t i n th e fac e o f th e court , 
although ther e is unanimity o f approac h i n virtually 
all th e superio r court s o f th e Commonwealt h (tha t 
the power to commit summarily for contempt should 
only be used in exceptional cases, and as a last resort 
where it is clearly proved that the act complained of 
interferes, o r tend s t o interfer e wit h th e prope r 
administration o f justice ) a  power whic h allow s the 
court t o fram e th e offence , initiat e and conduc t th e 
prosecution, an d the n t o fi x th e penalt y (ofte n 
without limi t and , sometimes , wit h n o righ t o f 
appeal) i s see n b y som e member s o f th e publi c a s 
anachronistic an d a n affron t t o the rules o f natura l 
justice. 

6. I t wil l b e recognised , o f course , tha t th e very 
diversity of the generally accepted forms of contempt 
makes i t extremel y difficul t t o formulat e genera l 
solutions, an d recen t Commonwealt h development s 
in this area show a meticulous consideration of every 
facet o f th e problems tha t arise . 

Phillimore and subsequent developments in the UK 
7. Sinc e so many jurisdictions deriv e thei r la w of 

contempt fro m inherite d Britis h la w and practice , a 
major even t i n th e Commonwealt h wa s th e 

publication, in 1974 , of the Report of the Phillimore 
Committee [Cmnd . 5794] . Th e Committe e recom -
mended tha t legislatio n shoul d be enacted t o clarif y 
the la w o f contemp t an d a  summar y o f th e Com -
mittee's conclusions and recommendations i s set out 
in Appendix A. 

8. I n Marc h 1978 , th e previou s Britis h admini -
stration issue d a  Green Paper [Cmnd . 7145] inviting 
public commen t o n th e la w o f contemp t o f court . 
The Paper recognised that the Phillimore Report was 
a mos t valuabl e revie w o f a  difficul t an d sensitiv e 
area o f th e law , bu t suggeste d tha t ther e was room 
for legitimat e argumen t abou t som e o f it s mos t 
important recommendations . Th e centra l proposal s 
concerning liabilit y fo r contemp t b y publicatio n 
raised issue s abou t th e prope r balanc e betwee n 
freedom o f the press and the right of an individual to 
a fair trial , and upon such fundamental issues , it was 
suggested, conclusions could not be reached without 
informed parliamentar y an d public discussion . 

9. Th e Green Paper raised four main questions for 
discussion. The first concerned the stage in legal pro-
ceedings a t whic h th e medi a shoul d becom e strictl y 
liable fo r contempt , o r i n othe r word s shoul d b e 
under a  dut y no t t o publis h anythin g whic h migh t 
seriously prejudice the proceedings, whether or not it 
is intended to do so. It was explained that under the 
present law , stric t liabilit y aros e whe n proceeding s 
were imminen t (sav e i n crimina l case s i n Scotland , 
where it arose as soon as a crime was known to have 
been committed—althoug h thi s rul e wa s currentl y 
under review) . Th e Phillimor e Repor t ha d recom -
mended tha t i n crimina l case s stric t liabilit y shoul d 
not begin until the accused is formally charged . The 
Green Paper recognised the advantages of such a rule 
but suggeste d tha t i t coul d g o to o fa r i n allowin g 
prejudicial publicatio n befor e a  forma l charg e wa s 
made, thus endangerin g th e fai r tria l o f a n accuse d 
person. A s a  resul t prosecution s migh t hav e t o b e 
dropped or convictions reversed on appeal, so that if 
the accuse d wer e innocent , h e woul d hav e bee n 
denied th e opportunit y full y t o clea r hi s name ; i f 
guilty, h e would hav e gone unpunished, t o the pos-
sible danger o f the public. 

10. I n civi l cases , th e Repor t ha d recommende d 
that stric t liabilit y shoul d no t begi n unti l the case is 
set dow n fo r trial . Whil e th e Gree n Pape r di d no t 
challenge thi s recommendation , i t pointe d ou t tha t 
there wer e man y form s o f civi l proceeding s whic h 
had n o setting-down stag e or any real equivalent . I t 
was suggested, if complex and elaborate rules were to 
be avoided, tha t the starting point fo r stric t liability 
in such cases would have to be the date when the pro-
ceedings were formally commenced . 

11. Th e Phillimor e Committe e ha d als o recom -
mended tha t i t should b e a defence t o stric t liabilit y 
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that a  publicatio n whic h create d a  ris k o f seriou s 
prejudice t o lega l proceeding s wa s nevertheless justi -
fied becaus e it was a fair an d accurat e repor t o f lega l 
proceedings in open court , o r because it was part of a 
legitimate discussio n o f a  matte r o f genera l publi c 
interest. In  relatio n t o report s o f lega l proceedings , 
the Pape r dre w attentio n t o th e fac t tha t th e Repor t 
had als o propose d tha t th e judg e shoul d b e give n 
power t o prohibit , i n th e publi c interest , th e publi -
cation o f name s o r othe r matter s arisin g a t a  trial . 
While acknowledging th e arguments fo r a  defence o f 
general publi c discussion , th e Pape r suggeste d ther e 
was roo m fo r th e vie w tha t (take n wit h th e othe r 
changes proposed ) suc h a  defenc e coul d til t th e 
balance too fa r agains t accused person s and litigants . 

12. Th e Paper considered the Report' s recommen -
dation tha t i t shoul d no t b e contemp t o f cour t t o 
bring influence o r pressure to bea r o n a  party to legal 
proceedings unles s i t amounte d t o intimidatio n o r 
unlawful threat s t o hi s person , propert y o r repu -
tation. I t pointe d ou t tha t thi s wa s on e o f th e issue s 
that aros e i n Attorney-General  v . Times  Newspaper 
Ltd. [1974 ] A.C . 273 , a  cas e whic h concerne d th e 
proposed publicatio n b y th e Sunday  Times  o f a n 
article abou t th e thalidomid e litigation . Th e Pape r 
put forwar d th e view that th e recommendation dre w 
no distinctio n (a s the Hous e o f Lord s ha d sough t t o 
do) betwee n pres s commen t an d criticis m whic h i s 
fair an d temperate , an d tha t whic h i s unfai r an d 
intemperate. Instea d i t would allo w both . [O f cours e 
the Gree n Pape r appeare d befor e th e Apri l 197 9 
decision o f th e Europea n Cour t o f Huma n Rights. ] 

13. Th e Queen's Speec h afte r th e present Govern -
ment wa s forme d state d tha t a  Bil l woul d b e intro -
duced t o amen d an d clarif y th e la w o f contempt . 
There have been various pres s reports abou t th e pro -
gress o f th e draftin g o f th e Bill , an d Si r Michae l 
Havers mad e mention o f i t recently when addressin g 
a Conferenc e o n the La w and th e Pres s organised b y 
the La w Societ y (o f Englan d an d Wales ) an d th e 
Guild o f Britis h Newspape r Editors . Si r Michae l 
revealed tha t th e Bil l was not likel y to be confined t o 
the Phillimor e recommendations , althoug h i t wa s 
expected to be broadly based upon them. I f the Bill is 
published befor e Minister s mee t i n Barbados , Si r 
Michael wil l b e i n a  position , i f h e s o chooses , t o 
discuss it s mai n provisions . 

14. Durin g th e course o f thi s address , Si r Michae l 
Havers mentione d th e proble m o f th e publicit y o f 
committal proceeding s wher e more than on e accuse d 
was before the court and al l did not agree that report -
ing restriction s shoul d b e lifted . O n thi s point , i t i s 
interesting t o not e tha t i n a  recen t Repor t issue d b y 
the Statute Law Revision Committe e of Victoria , on e 
of th e recommendation s mad e wa s tha t i n case s 
where there is more than on e defendant i n committa l 
proceedings, a n applicatoin t o allow publicity shoul d 
have the unanimous agreemen t o f al l the defendants . 

15. Si r Michae l als o deal t wit h th e "dange r tha t 
too fre e publicit y o f wha t goe s o n i n th e jur y roo m 
may brin g the syste m int o disrepute" , an d explaine d 
what those dangers were. He told his audience that he 
had sough t t o clarify whethe r suc h disclosures woul d 

be regarded a s contempt o f court , bu t tha t th e resul t 
had bee n inconclusive . H e was , o f course , referrin g 
to Attorney-General  v . Statesman  and  Nation 
Publishing Co.  Ltd.  [1980 ] 2  W.L.R. 24 6 wher e th e 
Divisional Cour t hel d tha t i n orde r t o establis h tha t 
publication afte r a  trial of a  juror's disclosure of jury 
room secret s wa s a  contemp t o f court , i t wa s 
necessary t o show , i n th e ligh t o f th e circumstance s 
of the case, that suc h disclosure tended o r would tend 
to imperi l th e finalit y o f jur y verdicts , o r t o affec t 
adversely the attitude of futur e juror s and the qualit y 
of thei r deliberations . Th e Court' s vie w wa s tha t i n 
the instan t cas e th e sol e groun d o n whic h th e 
allegation o f contempt wa s based was the publication 
of som e of the secrets of the jury room i n the Thorp e 
trial. Apar t fro m that , ther e wer e no specia l circum -
stances which , i t wa s suggested , calle d fo r condem -
nation. Th e evidenc e showe d tha t fo r a  numbe r o f 
years th e publicatio n o f jury-roo m secret s ha d 
occurred o n numerou s occasions . T o man y o f thos e 
disclosures n o exceptio n coul d b e take n because , 
from a  stud y o f them , i t woul d no t b e possibl e t o 
identify th e person s concerne d i n th e trials . I n thos e 
cases jury-room secret s were revealed i n the main fo r 
the laudabl e purpos e o f informin g woul d b e juror s 
what t o expec t whe n summone d fo r jur y service . 
Thus i t was not possible to contend tha t ever y case of 
post-trial activity of the present kin d must necessaril y 
amount t o a  contempt . 

16. Lookin g a t the case as a whole, the court con -
cluded tha t th e articl e i n th e New Statesman  di d no t 
justify th e titl e o f contemp t o f court . Tha t di d no t 
mean tha t th e court woul d no t wis h to se e restriction 
on th e publicatio n o f suc h a n article , becaus e i t 
would; bu t th e Court' s dut y wa s to sa y what th e law 
was today, an d t o se e whether, today , th e activit y i n 
question wa s a  contemp t o f court . Th e Cour t wa s 
unable t o sa y tha t i t was , an d therefor e refuse d th e 
application. 

New Zealan d proposal s 
17. A t the end of 1977 , in New Zealand a  Commit -

tee o n Defamatio n publishe d it s Report . Th e Com -
mittee explaine d tha t a t a  certai n stag e o f thei r 
deliberations, i t becam e apparen t t o the m tha t i t 
would b e desirabl e t o conside r certai n aspect s o f th e 
law o f contemp t whic h wer e closely allie d t o th e law 
of defamation , an d thei r term s o f referenc e wher e 
subsequently revise d t o embrac e a n examinatio n o f 
the law of contempt as it may concern the publication 
of matte r relatin g t o civi l proceeding s tha t ar e 
imminent o r pending . A  summar y o f th e Report' s 
recommendations o n thi s subjec t appear s i n 
Appendix B ; also se t ou t i s the Committee's draf t o f 
a Bil l whic h woul d giv e effec t t o thei r recommen -
dations. 

Proposals i n Canad a 
18. I n the same year the Law Reform Commissio n 

of Canad a publishe d Workin g Pape r No . 2 0 o n 
Contempt o f Court . I t was state d t o b e the firs t par t 
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of a  genera l stud y o f offence s agains t th e admini -
stration of justice, and a second Working Paper deal-
ing wit h th e statutor y offence s woul d follow . A 
summary o f th e Workin g Paper' s tentativ e recom -
mendations is set out in Appendix C. In passing it is 
interesting t o not e tha t th e Commissio n fel t tha t i n 
view of the constitutional problem s that would arise 
in Canad a i f ther e wer e a n attemp t t o abolis h th e 
traditional distinctio n betwee n civi l an d crimina l 
contempt (Phillimore , paras . 170—176) , ther e wa s 
little point i n making suc h a  proposal. 

A Bermuda statute 
19. Followin g recommendations made by the Law 

Reform Committe e o f Bermuda , th e Bermud a 
legislature enacte d th e Administratio n o f Justic e 
(Contempt of Court) Act 197 9 (No. 17 of 1979) . The 
text o f this statute appear s in Appendix D . The Act 
closely followed the draft Bil l drawn up by the Com-
mittee and, it will be seen, adopts many of the recom-
mendations made in the Phillimore Report . The Act 
also include s a  numbe r o f provision s derive d fro m 
fairly recen t Unite d Kingdo m legislation . 

Conclusions 
20. A  study of these developments reveals a large 

measure o f similarit y o f approach , bu t ther e ar e a 
number of interesting variations, sometimes dictated 
by loca l considerations . On e suc h exampl e i s tha t 
whereas th e Phillimor e Committe e ha d recom -
mended that it should be a defence to an allegation of 
contempt to show that a publication formed part of a 
legitimate discussio n o f matter s o f genera l publi c 
interest, an d tha t i t onl y incidentall y an d uninten -
tionally create d a  ris k o f seriou s prejudic e t o par -
ticular proceedings , i n view of th e siz e of Bermud a 
(where any case likely to be of public interest would 
be know n t o a  ver y hig h proportio n o f th e popu -
lation) the Bermuda Law Reform Committee were of 
the opinio n tha t i t woul d no t b e desirable t o intro -
duce suc h a  provisio n int o th e island' s legislation ; 
such a provision might easily result in a trial by news-
paper whic h th e cour t coul d no t control . Th e 
Bermuda Act also deals with contempt o f tribunals . 

21. Minister s ma y wis h t o discus s th e principa l 
issues involved in this important and complex area of 
the law, and exchange ideas and experience on their 
possible resolutio n t o tak e accoun t o f moder n con -
ditions. 
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PHILLIMORE REPORT 

PART V . SUMMAR Y O F CONCLUSION S AN D 
RECOMMENDATIONS 
GENERAL CONCLUSION S 

216.—(1) Th e la w o f contemp t i n Englan d an d Wale s an d i n Scotlan d i s 
required a s a  mean s of — 

(a) maintainin g th e "rights o f th e citize n t o a  fai r an d unimpede d syste m 
of justic e ;  an d 

(6) protectin g th e orderl y administratio n o f th e la w (paragrap h 10) . 

(2) Th e operatio n o f th e la w o f contemp t shoul d b e confine d t o circum -
stances wher e th e achievemen t o f it s objective s require s th e applicatio n o f a 
swift an d summar y procedur e (paragrap h 21) . 

(3) I n essential s th e la w o f contempt , especiall y a s i t affect s th e press , 
should b e th e sam e i n Englan d an d Wale s an d i n Scotlan d s o fa r a s pro -
cedural difference s allo w (paragrap h 24) . 

(4) Th e la w a s i t stand s contain s uncertaintie s whic h imped e an d restric t 
reasonable freedo m o f speech . I t shoul d b e amende d an d clarifie d b y 
statute s o a s t o allo w a s muc h freedo m o f speec h a s i s consisten t wit h th e 
achievement o f th e objectiv e se t ou t i n conclusio n 1  (paragraphs 5-7) . 

(5) On e are a o f uncertaint y concern s th e perio d o f operatio n o f th e la w o f 
contempt, a s t o whethe r publication s ar e a t ris k whe n proceeding s ar e 
imminent and , i f so , wha t perio d tha t expressio n cover s (paragrap h 84) . 

RECOMMENDATIONS 
(6) An y conduct , includin g publicatio n a s describe d i n recommendatio n 8 , 

which i s intended  t o perver t o r obstruc t th e cours e o f justic e i n particula r 
proceedings shoul d continu e t o b e capabl e o f bein g deal t wit h a s a  contemp t 
of court , bu t onl y i f th e proceeding s i n questio n hav e starte d an d hav e no t 
yet bee n finally  settle d o r concluded . However , suc h conduc t shoul d nor -
mally b e deal t wit h a s a  crimina l offenc e unles s ther e ar e compellin g reason s 
requiring i t t o b e deal t wit h a s a  matte r o f urgenc y b y mean s o f summar y 
contempt procedure s (paragraph s 6 6 and 72) . 

(7) A  publication , a s describe d i n th e followin g recommendation , shoul d b e 
subject t o th e la w o f contemp t i f i t create s a  ris k o f seriou s prejudic e 
(whether intentionall y o r not ) (paragrap h 74 ) ;  bu t thi s stric t liabilit y shoul d 
not appl y t o othe r conduc t (paragrap h 77 ) an d shoul d appl y t o publication s 
only i n accordanc e wit h recommendation s 9-1 6 below . 

(8) Fo r th e purpose s o f recommendation s 7  and 9-1 6 a  publicatio n shoul d 
be define d a s an y speech , writing , broadcas t o r othe r communication , i n 
whatever form , whic h i s addresse d t o th e publi c a t larg e (paragrap h 80) . 

(9) A  publicatio n shoul d giv e rise  t o stric t liabilit y i n th e la w o f contemp t 
only i f i t create s a  ris k tha t th e cours e o f justic e wil l b e seriousl y impede d 
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or prejudiced . A  definitio n o n thes e line s shoul d b e provide d b y statut e 
(paragraph 113) . 

(10) Wher e th e proceeding s i n questio n ar e criminal,  stric t liabilit y fo r pub -
lications shoul d onl y apply — 

(i) i n Englan d an d Wales , whe n th e accuse d perso n i s charge d o r a 
summons serve d ; 

(ii) i n Scotland , whe n th e perso n i s publicl y charge d o n petitio n o r 
otherwise o r a t th e first  callin g i n cour t o f a  summar y complain t 
(paragraph 123) . 

(11) Wher e th e proceeding s i n questio n ar e civil,  stric t liabilit y fo r publi -
cations shoul d onl y apply — 

(i) i n Englan d an d Wales , whe n th e cas e ha s bee n se t dow n fo r tria l ; 
(ii) i n Scotland , when proo f o r jury tria l ha s been ordered ; 

(iii) i n othe r civi l proceedings , th e equivalen t stag e (paragraph s 12 7 an d 
129). 

(12) Stric t liabilit y fo r publication s shoul d ceas e t o operat e whe n a  verdic t 
has bee n returne d an d sentenc e pronounce d o r judgmen t given , o r a n 
equivalent orde r o r decre e mad e o r given . I f i n a  jur y tria l a  jur y fail s t o 
agree, th e la w shoul d continu e t o appl y unti l i t i s clea r tha t n o retria l i s t o 
be ordered . I n th e even t o f a  ne w tria l bein g ordered , th e la w shoul d agai n 
apply fro m th e dat e whe n th e ne w tria l i s ordere d (paragrap h 132) . 

(13) Th e defenc e o f innocen t publicatio n an d distributio n provide d b y sec -
tion 1 1 o f th e Administratio n o f Justic e Ac t 196 0 shoul d b e retained , wit h 
such modification s a s wil l b e necessar y i f ou r recommendation s ar e imple -
mented, fo r Englan d an d Wales , an d shoul d b e extende d t o Scotlan d (para -
graphs 13 3 and 154) . 

(14) I t shoul d b e a  defenc e t o a n allegatio n o f contemp t t o sho w tha t th e 
publication wa s a  fai r an d accurat e repor t o f lega l proceeding s i n ope n 
court publishe d contemporaneousl y an d i n goo d fait h (paragrap h 141) . 

(15) I t shoul d b e a  defenc e t o a n allegatio n o f contemp t t o sho w tha t a 
publication forme d par t o f a  legitimat e discussio n o f matter s o f genera l 
public interes t an d tha t i t onl y incidentall y an d unintentionall y create d a 
risk o f seriou s prejudic e t o particula r proceeding s (paragrap h 142) . 

(16) A  defenc e tha t a  publicatio n i s fo r th e publi c benefi t shoul d no t b e in -
troduced int o the la w of contempt (paragrap h 145) . 

(17) Th e existin g la w governin g editoria l an d corporat e responsibilit y fo r 
publications shoul d b e retained , wit h necessar y modification s i n regar d t o 
broadcasting an d televisio n organisation s (paragraph s 149 , 15 1 an d 153) . 

(18) I n Scotland , i t should continu e t o b e a contempt o f cour t t o publish th e 
content o f th e writte n pleading s befor e th e recor d i s close d (paragrap h 130) . 

(19) I t shoul d als o b e provide d b y statut e tha t bringin g influenc e o r pres -
sure t o bea r upo n a  part y t o proceeding s shal l no t b e hel d t o b e a  contemp t 
unless i t amount s t o intimidatio n o r unlawfu l threat s t o hi s person , propert y 
or reputatio n (paragrap h 62) . 

(20) I t shoul d n o longe r b e a  contemp t t o tak e o r threate n reprisal s agains t 
a witnes s o r juro r afte r th e conclusio n o f lega l proceeding s wit h th e intentio n 
of punishin g hi m fo r hi s par t i n them . Instead , suc h conduc t shoul d b e 
made a n indictabl e offenc e (paragrap h 157) ; wit h provisio n fo r th e victi m 
to recove r compensatio n fo r an y los s o r damag e h e ma y hav e suffere d 
(paragraph 158) . 
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(21) "Scandalisin g th e court " shoul d ceas e t o b e par t o f th e la w o f con -
tempt. Instead , i t shoul d b e mad e a n indictabl e offenc e bot h i n Englan d an d 
Wales an d i n Scotlan d t o defam e a  judg e i n suc h a  wa y a s t o brin g th e 
administration o f justic e int o disrepute . Proo f tha t th e allegation s wer e tru e 
and tha t publicatio n wa s fo r th e publi c benefi t shoul d b e a  defence . I n 
England an d Wale s thi s offenc e shoul d b e mad e a  branc h o f th e la w o f 
criminal libe l (paragraph s 16 4 and 167) . 

(22) Al l distinction s betwee n "c iv i l " an d "criminal " contempt s i n 
England an d Wale s shoul d b e abolished (paragrap h 176) , and i n particular : — 

(a) al l rule s whic h confe r privileg e fro m proces s fo r "c iv i l " a s oppose d 
to "criminal " contemp t o f cour t shoul d b e abolished . Parliamen t 
may wis h t o revie w th e Parliamentar y aspect s o f thes e rule s (para -
graph 170) ; 

(b) th e rul e tha t waive r b y a n aggrieve d part y i n civi l proceeding s 
automatically relieve s th e contemno r o f liabilit y shoul d b e abolished . 
The powe r o f th e court s t o orde r tha t a  breac h o f a n orde r b e 
reported t o i t shoul d b e confirme d (paragrap h 171 ) ; 

(c) al l committal s t o priso n fo r contemp t shoul d b e fo r fixed  term s 
(paragraph 172 ) ; 

(d) th e rule s a s t o executio n o f proces s i n civi l contemp t shoul d b e 
brought int o lin e wit h thos e fo r crimina l contemp t (paragrap h 173 ) ; 

(e) exercis e o f th e Roya l prerogativ e o f merc y shoul d no t b e advise d i n 
any cas e o f contemp t (paragrap h 174 ) ; 

(f) th e practic e o f th e court s i n requirin g a  breac h o f a  cour t orde r t o 
be prove d beyon d reasonabl e doub t shoul d b e confirme d (paragrap h 
175). 

(23) Certai n Rule s o f th e Suprem e Cour t whic h provid e fo r committa l i n 
the even t o f breache s o f specifi c cour t order s shoul d b e revoked , an d al l 
cases o f disobedienc e whic h ma y b e deal t wit h b y contemp t procedur e lef t 
to th e genera l provision s o f Orde r 45 , rul e 5  (paragrap h 180) . 

(24) Th e ground s fo r a  motio n t o commi t fo r disobedienc e t o a  cour t 
order shoul d whereve r possibl e b e se t ou t i n detai l i n th e supportin g 
affidavit (paragrap h 181) . 

(25) Ex  parte  committa l order s i n Englan d an d Wale s shoul d i n ever y cas e 
include a  directio n tha t th e contemno r i s t o b e brough t u p befor e th e judg e 
making th e orde r (o r anothe r judg e i f h e i s no t available ) a t th e earlies t 
opportunity (paragrap h 182) . 

(26) Th e righ t o f privat e individual s t o initiat e proceeding s fo r contemp t 
both i n Englan d an d Wale s an d i n Scotlan d shoul d continue , withou t 
prejudice t o th e power s o f eithe r th e Attorne y Genera l o r Lor d Advocat e 
to tak e proceeding s a t hi s ow n instanc e shoul d h e conside r i t prope r t o 
do s o i n th e publi c interes t (paragrap h 187) . 

(27) I n al l contemp t proceeding s whic h a  privat e individua l seek s t o 
institute, othe r tha n thos e fo r th e enforcemen t o f a  cour t orde r mad e i n hi s 
favour, h e shoul d b e require d t o serv e notic e o f thes e proceeding s o n th e 
Attorney Genera l o r Lor d Advocat e a s th e cas e ma y b e (paragrap h 187) . 

(28) I n case s o f contemp t i n th e fac e o f th e court — 
(a) th e judg e shoul d alway s ensur e tha t th e contemno r i s i n n o doub t 

about th e natur e o f th e conduc t complaine d of , an d giv e hi m a n 
opportunity o f explainin g o r denyin g hi s conduct , an d o f callin g 
witnesses (paragrap h 32 ) ; 

(b) before-an y substantia l penalt y i s impose d ther e shoul d b e a  shor t 
adjournment, wit h powe r t o reman d th e contemno r i n custody . Th e 
judge shoul d hav e powe r t o obtai n a  backgroun d repor t o n th e 
contemnor, an d th e contemno r shoul d b e entitle d t o spea k i n mitiga -
tion o f sentenc e (paragrap h 33 ) ; 
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(c) fo r th e purpose s o f defendin g himsel f an d o f makin g a  ple a i n 
mitigation th e contemno r shoul d b e entitle d t o lega l representation , 
and th e cour t shoul d hav e powe r t o gran t lega l ai d immediatel y fo r 
this purpos e wher e appropriat e (paragraph s 3 2 an d 33 ) ; 

(d) i f th e contemp t als o amount s t o a  crimina l offence , th e judg e shoul d 
consider referrin g i t t o th e prosecutin g authoritie s t o b e deal t wit h 
under th e ordinar y crimina l law , an d shoul d s o refe r i t i n seriou s 
cases unles s reason s o f urgenc y o r convenienc e requir e tha t i t b e 
dealt wit h summaril y (paragrap h 34) . 

(29) Magistrate s i n Englan d an d Wale s shoul d b e give n powe r t o impos e 
penalties fo r contemp t i n th e fac e o f th e court , subjec t t o th e limit s propose d 
in recommendatio n 3 7 below (paragrap h 37) . 

(30) Bankruptc y Registrar s i n th e Hig h Cour t i n Englan d shoul d b e give n 
the sam e power s a s count y cour t judge s t o punis h contempt s i n th e fac e o f 
the cour t (paragrap h 38) . 

(31) Fo r th e purpose s o f sectio n 4 1 o f th e Crimina l Justic e Ac t 192 5 
(prohibition o n us e o f camera s i n court s an d thei r precincts ) a  ma p o r pla n 
should b e displaye d whereve r practicabl e indicatin g th e boundarie s o f th e 
precincts o f th e cour t (paragrap h 41) . 

(32) Regulation s shoul d b e mad e governin g th e unofficia l us e o f tape -
recorders i n court , an d o f recording s obtaine d thereby . Breac h o f th e regula -
tions i n cour t shoul d b e punishabl e a s a  contemp t (paragrap h 43) . 

(33) Ther e shoul d b e create d a  righ t o f appea l t o th e Cour t o f Crimina l 
Appeal i n Scotlan d b y way o f Not e o f Appea l fro m a  finding  o f contemp t i n a 
criminal tria l o n indictmen t (paragrap h 198) . 

(34) I n superio r court s bot h i n Englan d an d Scotlan d th e powe r t o fine 
should remai n unlimite d bu t th e powe r t o impriso n shoul d b e limite d t o a 
maximum perio d o f tw o years . Al l court s shoul d i n additio n hav e appro -
priate power s t o dea l wit h mentall y disordere d offender s (paragraph s 201- 2 
and 206) . 

(35) Th e power s o f judges i n county court s to impose penalties fo r contemp t 
in th e fac e o f th e cour t (unde r sectio n 15 7 o f th e Count y Court s Ac t 1959 ; 
should b e increase d t o a  fine  o f £15 0 o r thre e months ' imprisonmen t 
(paragraph 204) . 

(36) Th e power s o f sheriff s i n Scotlan d t o impos e penaltie s fo r contemp t 
in th e fac e o f th e cour t shoul d b e limite d t o a  £15 0 fine  o r thre e months ' 
imprisonment (paragrap h 207) . 

(37) Bot h i n Englan d an d Scotlan d th e power s o f magistrate s an d justice s 
of th e peac e t o impos e penaltie s fo r contemp t i n th e fac e o f th e cour t shoul d 
be limite d t o a  £2 0 fine  o r seve n days ' imprisonmen t (paragraph s 20 5 an d 
208). 

(38) Power s o f bot h sheriff s an d magistrate s i n Scotlan d an d o f magistrate s 
in Englan d t o certif y mor e seriou s case s o f contemp t i n th e fac e o f th e 
court t o th e Hig h Cour t o f Justiciar y o r th e Inne r Hous e o f th e Cour t o f 
Session an d th e Divisiona l Cour t respectivel y shoul d b e give n o r confirme d 
as th e cas e ma y b e (paragraph s 20 5 and 208) . 

(39) Al l sentence s o f imprisonmen t fo r contemp t o f cour t i n Englan d an d 
Wales shoul d b e fo r fixed  terms , bu t th e powe r t o revie w a  cas e an d orde r 
release befor e th e ful l sentenc e i s served shoul d b e retained (paragrap h 172) . 

(40) Priso n regulation s in Englan d an d Wale s shoul d b e amended t o requir e 
notification t o b e give n t o th e Officia l Solicito r o f prisoner s committe d fo r 
contempt b y count y court s fo r fixed  term s o f les s tha n si x weeks , i n th e sam e 
way a s fo r othe r contemp t prisoner s (paragrap h 190) . 

(41) Th e machiner y fo r th e enforcemen t o f fines  i n th e Hig h Cour t an d 
Restrictive Practice s Cour t i n Englan d an d Wale s shoul d b e replace d b y a 
system o n th e line s o f tha t provide d b y th e Crimina l Justic e Ac t 196 7 (para -
graph 188) . 
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NEW ZEALAND REPOR T 

Summary of  recommendations 

(a) A  statutor y definitio n o f contemp t o f cour t i n relatio n t o publica -
tions shoul d not  be enacted . Instea d th e approac h t o definitio n 
should b e b y wa y o f exclusion . 

(b) I t b e enacte d tha t i t shoul d no t b e a  contemp t o f cour t t o publis h 
material whic h relate s t o matter s i n issu e i n civi l proceeding s 
when tha t materia l doe s no t includ e an y direc t referenc e t o th e 
proceedings an d publicatio n take s plac e prio r t o th e settin g 
down o f th e actio n fo r tria l o r th e fixin g o f a  dat e whic h i s 
intended t o b e th e dat e o f hearin g i n th e Magistrate' s Court . 

(c) I n th e cas e o f crimina l proceeding s i n bot h th e Magistrates ' an d 
Supreme Court s th e la w o f contemp t shoul d ceas e t o appl y afte r 
the tim e fo r givin g notic e o f appea l ha s expired . 

(d) I n th e cas e o f civi l proceeding s th e la w o f contemp t shoul d ceas e t o 
apply fro m th e dat e o f deliver y o f th e judgment, o r when ther e i s 
a jury , fro m th e dat e judgmen t i s given . 

(e) Whe n a n appea l i s brought , th e la w o f contemp t shoul d agai n appl y 
so a s t o preven t an y direc t discussio n o f th e issue s arisin g i n th e 
particular appea l o r th e decisio n th e appellat e cour t shoul d 
reach. I t shoul d ceas e t o appl y fro m th e dat e o f deliver y o f 
judgment o f th e appeal . 

(f) I t b e enacte d tha t i t shoul d no t b e a  contempt o f cour t t o publish th e 
proceedings o n a n interlocutor y applicatio n o r th e reason s fo r a 
decision mad e i n th e cours e o f such proceeding s unles s th e judg e 
orders otherwise . 

(g) I t b e enacte d tha t th e publication o f a  fai r an d accurat e repor t o f th e 
pleadings o f al l partie s t o a  civi l action shal l no t b e a  contempt o f 
court. 

(h) A  provision simila r t o section 1 1 of th e Administration o f Justice Ac t 
1960 (Unite d Kingdom ) b e enacted . 

(i) I t b e enacte d tha t th e questio n whethe r ther e wa s a  risk o f prejudic e 
shall b e determine d i n th e ligh t o f th e know n o r ascertainabl e 
facts a t th e tim e o f th e publicatio n an d no t a t an y tim e there -
after. 

(j) I t b e enacte d tha t i t i s a  defenc e t o contemp t proceeding s t o sho w 
that th e publicatio n wa s a  fai r an d accurat e repor t o f lega l 
proceedings i n ope n cour t publishe d contemporaneousl y an d i n 
good faith . 

(k) A  defenc e o f genera l publi c discussio n b e enacte d i n a  for m simila r 
to tha t enunciate d b y Chie f Justic e Jorda n i n Ex  parte  Bread 
Manufacturers an d approve d i n A.G.  v . Times. 

(1) I t b e enacte d tha t a n edito r o r othe r perso n responsibl e fo r th e 
control o f a  publicatio n o r a  broadcas t shal l no t b e liabl e unles s 
he approve d publicatio n o f th e offendin g articl e o r wa s o n dut y 
at th e tim e i t wa s prepare d fo r publication . 

(m) Ther e b e n o extensio n o f editoria l responsibilit y t o executive s o r 
officers o f a  compan y wh o hav e no t personall y bee n a  part y to , o r 
connived at , a  contempt . 

(n) Consideratio n shoul d b e give n t o makin g i t possibl e fo r a  charg e o f 
contempt t o b e brough t eithe r b y a  motio n supporte d b y 
affidavits o r b y indictment . I n th e forme r cas e th e court s shoul d 
not hav e powe r t o impos e a  ter m of  imprisonment . 
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Draft Bill  to  give  effect  to  recommendations  of  Committee  on 
Defamation which  relate  to contempt of court 

JUDICATURE AMENDMEN T 

8 6 B . Limitatio n o n tim e o f 
application o f la w o f 
contempt i n respec t o f 
publications 

86c. Defence o f innocen t publi -
cation o r distributio n 

86D. Defenc e i n case s o f edi -
torial responsibilit y 

8 6 E . Othe r defence s i n proceed -
ings fo r contemp t 

8 6 F . Determinatio n o f ris k o f 
prejudice 

DRAFT O F A  BIL L INTITULE D 
An Ac t t o amen d th e Judicatur e Ac t 190 8 

BE I T ENACTE D b y th e Genera l Assembl y o f Ne w 
Zealand i n Parliamen t assembled , an d b y th e authorit y o f 
the same , a s follows ; 

1. Short Title —This Ac t ma y b e cite d a s th e Judicatur e 
Amendment Ac t 1978 , an d shal l b e rea d togethe r wit h an d 
deemed par t o f the Judicature Act 1908 * (hereinafter referre d 
to as the principa l Act) . 

2. New provision s relatin g t o contemp t o f Court— The 
principal Ac t i s hereb y amende d b y inserting , afte r sectio n 
86 bu t befor e th e subheadin g "Interest  on  Money",  th e 
following subheadin g an d sections : 
•1908, No . 8 9 

Amendment»: 1958 , No . 40 ; 1960 , No . 109 ; 1961 , No . 11 ; 1963 , No . 133 ; 
1965, No . 62 ; 1966 , No . 67 ; 1968 , No . 18 ; 1968 , No . 59 ; 1969 , No . 86 ; 
1970, No . 72 ; 1972 , No . 130 ; 1973 , No . 8 ; 1973 , No . 69 ; 1974 , No . 57 ; 
1976, No . 134 ; 1977 , No . 3 2 

ANALYSIS 

Title 
1. Short Titl e 
2. New provision s relatin g t o con -

tempt o f Cour t 

Contempt of  Court 
86A. Limitatio n o n meanin g o f 

'contempt o f Court * i n 
respect o f publication s 

285 



"Contempt of  Court 
"86A. Limitation o n meanin g o f 'contemp t o f Court ' i n 

respect o f publications—(1 ) N o perso n i s guilt y o f a  con -
tempt o f Court , o n th e groun d tha t h e ha s publishe d an y 
matter intende d o r likel y t o prejudic e th e conduc t o f a  civi l 
proceeding pendin g o r imminent , b y reaso n onl y that — 

"(a) Befor e th e proceedin g i s se t dow n fo r trial , h e 
publishes an y matte r relatin g t o th e proceedin g 
(being a  matte r tha t doe s no t contai n a  direc t 
reference t o th e proceeding ) ;  o r 

"(b) I n th e cas e o f a n interlocutor y proceedin g wher e n o 
order ha s bee n mad e prohibitin g publicatio n o f 
the detail s o f th e proceedin g o r o f th e reason s 
for an y decisio n i n th e proceeding , h e publishe s 
those detail s o r reasons ; o r 

"(c) I n an y cas e wher e al l th e pleading s o f th e partie s t o 
the proceedin g hav e bee n completed , h e publishe s 
a fai r an d accurat e repor t o f al l o f thos e pleadings . 

"(2) I n thi s section , th e settin g dow n o f a  proceedin g fo r 
trial includes , i n relatio n t o an y Cour t othe r tha n th e 
Supreme Court , th e fixing  o f a  date on which th e proceedin g 
may b e heard . 

"86B. Limitation on time of applicatio n of law of contemp t 
in respec t o f publications—(1 ) N o perso n i s guilty o f a  con -
tempt o f Court , o n th e groun d tha t h e ha s publishe d an y 
matter intende d o r likel y t o prejudic e th e conduc t o f a  civi l 
proceeding pendin g o r imminent , where — 

"(a) Th e publicatio n i s mad e after  th e dat e o f judgment ; 
and 

"(b) A t th e tim e o f th e publication , n o part y ha s filed a 
notice o f appea l i n respec t o f th e proceeding . 

"(2) I n thi s section , 'th e dat e o f judgment ' means — 
"(a) I n relatio n t o a proceeding tha t i s tried before a  Judge 

or an y othe r judicia l office r alone , th e dat e o n 
which judgmen t i s delivered; an d 

"(b) I n relatio n t o a proceeding tha t i s tried befor e a  Judge 
and jury , th e date on which judgmen t i s given; and 

"(c) I n relatio n t o a  proceeding b y way of appeal , th e dat e 
of deliver y o f th e judgmen t o n appeal . 

"86a Defenc e o f innocen t publicatio n o r distribution — 
(1) Wher e a  perso n i s charge d wit h a  contemp t o f Cour t 
on th e groun d tha t h e ha s publishe d an y matte r likel y t o 
prejudice th e conduc t o f a  civi l proceedin g pendin g o r 
imminent, i t shal l b e a  defenc e t o th e charg e i f h e prove s 
that a t th e tim e o f publicatio n (havin g take n al l reason -
able care ) he — 

"(a) Di d not know; an d 
"(b) Ha d n o reaso n t o suspect — 

that th e proceedin g wa s pending , o r wa s imminent , a s th e 
case ma y be . 

"(2) Wher e a  perso n i s charge d wit h a  contemp t o f 
Court o n th e groun d tha t h e ha s distribute d a  publicatio n 
containing an y matte r referre d t o i n subsectio n (1 ) o f thi s 
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section, i t shal l b e a  defenc e t o th e charg e i f h e prove s 
that a t th e tim e o f distributio n (havin g take n al l reasonabl e 
care) he — 

" (a ) Di d no t know ; an d 
" (b) Ha d n o reaso n t o suspect — 

that th e publicatio n containe d o r wa s likel y t o contai n suc h 
matter. 

" 8 6 D . Defenc e i n case s o f editoria l responsibility—(1 ) 
Where a  perso n i s charge d wit h a  contemp t o f Cour t o n th e 
ground tha t h e i s th e edito r o f a  publicatio n containin g an y 
matter intende d o r likel y t o prejudic e th e conduc t o f a  civi l 
proceeding pendin g o r imminent , i t shal l b e a  defenc e t o 
the charg e i f h e prove s that — 

" (a ) H e wa s no t th e autho r o f th e publication ; an d 
" (b ) H e di d no t specificall y approv e th e publication ; an d 
" (c) H e ha d take n al l reasonabl e step s t o ensur e tha t th e 

content o f th e publicatio n woul d b e examine d 
and approve d b y a  responsibl e perso n befor e i t 
was published ; an d 

" (d ) A t th e tim e o f publication , h e wa s absen t fro m 
duty a s a n editor , an d wa s unawar e o f th e con -
tent o f th e publication . 

"(2) I n thi s section , 'editor ' include s a  perso n wh o i s 
responsible fo r th e contro l o f th e conten t o f a  publication . 

" 8 6 E . Othe r defence s i n proceeding s fo r contempt — 
( 1 ) Where a  perso n i s change d wit h a  contemp t o f Cour t 
on th e groun d tha t h e ha s publishe d an y matte r likel y t o 
prejudice th e conduc t o f a  civi l proceedin g pendin g o r 
imminent, i t shal l b e a  defenc e t o th e charg e i f h e prove s 
that— 

" (a ) Th e publicatio n wa s mad e i n goo d faith ; an d 
"(b) Th e publicatio n wa s a  fai r an d accurat e repor t o f 

any proceedin g conducte d i n ope n Court ; an d 
"(c) Th e publicatio n wa s mad e contemporaneousl y wit h 

or withi n a  reasonabl e tim e afte r th e proceedin g 
referred t o i n paragrap h (b ) o f thi s subsection . 

" (2) Wher e a  perso n i s charge d wit h a  contemp t o f Cour t 
on th e groun d tha t h e ha s publishe d an y matte r likel y t o 
prejudice th e conduc t o f a  civi l proceedin g pendin g o r 
imminent, i t shal l b e a  defenc e t o th e charg e i f h e prove s 
that— 

" (a ) Th e publicatio n wa s mad e i n th e cours e o f a  dis -
cussion o f publi c affairs , o r o f a  denunciatio n o f 
a publi c abus e (whethe r rea l o r supposed ) ;  an d 

" (b ) I n publishin g th e matter , h e di d no t inten d t o 
prejudice an y part y t o tha t proceeding . 

" 8 6 F . Determinatio n o f risk  o f prejudice —Where a  perso n 
is charge d wit h a  contemp t o f Cour t o n th e groun d tha t 
he ha s publishe d an y matte r intende d o r likel y t o prejudic e 
the conduc t o f a  civi l proceedin g pendin g o r imminent , 
the issu e whethe r ther e i s an y ris k o f prejudic e t o th e cours e 
of justic e shal l b e determine d o n th e fact s know n o r ascer -
tainable a t th e tim e o f publication. " 
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CANADIAN WORKIN G PAPER 

Summary o f Principa l 
Recommendations 

A complet e draf t o f al l th e offence s agains t th e administratio n o f 
justice wil l b e presente d i n ou r secon d Workin g Pape r dealin g wit h th e 
statutory offence s presentl y foun d i n th e Criminal  Code.  Somewha t 
archaic expressions lik e "scandalizing th e court " o r even "misbehaving i n 
court" shoul d disappear . 

However, before  thi s i s done , i t i s extremel y importan t fo r th e 
Commission t o obtain th e reaction o f the public and of the legal professio n 
to th e outlin e o f th e propose d refor m o f the la w of contempt o f court , a s 
well a s t o suggeste d legislativ e definition s o f th e offences . 

So tha t thi s pape r migh t b e more easily used , w e thought i t usefu l t o 
include her e a  lis t o f it s principa l recommendations . 

A. GENERA L R E C O M M E N D A T I O N S 

1. Tha t the totality of offences agains t the administration o f justice be 
included i n legislatio n an d tha t th e commo n la w offenc e o f contemp t o f 
court referre d t o i n s . 8  of th e Criminal  Code  thereb y disappear . 

2. Tha t th e customar y form s o f contemp t o f cour t know n a s 
misbehaving i n court , disobeyin g a  cour t order , scandalizin g th e court , 
obstructing justice , an d attemptin g t o influenc e th e outcom e o f a  tria l 
be defined i n th e Criminal  Code. 

3. Tha t thes e ne w statutory offence s an d thos e presently include d i n 
the Criminal  Code  be grouped togethe r i n a single Part of the Code dealing 
with offence s agains t th e administratio n o f justice. 

4. Tha t th e new texts be drafted i n simple language, clearly expressing 
the rules found i n the cases and practice , yet remaining flexible enough tha t 
the court s ca n adap t the m t o th e particula r circumstance s o f eac h case . 

5. Tha t a  mens rea  of intent or recklessness be required fo r all codified 
forms o f contemp t o f court . 

6. Tha t th e la w contai n th e principl e tha t th e ordinar y procedur e 
remain th e genera l rule , excep t fo r case s o f misbehavin g i n court . 

7. Tha t th e la w nevertheles s recogniz e th e exceptional possibilit y o f 
having recours e t o a ne w summary procedur e mor e compatible with basi c 
rights, whe n th e interes t o f justice s o requires . 
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B. SPECIFI C R E C O M M E N D A T I O N S 

Misbehaving in  court 

8. Tha t a n offenc e dealin g wit h courtroo m misbehaviou r b e created 
to b e defined a s follows : 

Anyone who,  by  disorderly,  insolent  or  harmful behaviour,  disturbs 
or disrupts the  normal conduct  of  judicial proceedings  in  the presence 
of the  court  is  guilty of  an  offence. 
9. Tha t th e principl e b e recognize d tha t an y judge , magistrat e o r 

justice of the peace may make any necessary orders to suppress disorder in 
his court , o r war n o r expel anyon e wh o disrupts a  hearing , subjec t t o th e 
provisions o f s . 57 7 o f th e Criminal  Code, 

Disobeying a  court  order 
10. Tha t th e existing offence o f disobeying a court orde r contained in 

s. 11 6 of th e Criminal  Code  b e retained . 
11. Tha t th e specifi c offence s o f disobeyin g interlocutor y order s t o 

testify, t o tak e th e oath , etc . containe d i n th e Criminal  Code  (ss . 472 , 
533(1), 633 , 636, etc. ) b e retained . 

C. SCANDALIZIN G T H E COUR T 

12. Tha t a n offenc e b e created , t o b e define d a s follows : 
Anyone who  insults  a  judge in  the  exercise  of  his  functions, or  who 
attacks the  integrity,  independence  or  impartiality  of  the  judicial 
process is  guilty of  an  offence. 

13. Tha t th e specific defence o f truth of the facts and of public interest 
to disclose them be recognized as a valid defence to a charge of scandalizing 
the court . 

14. Tha t a  trial for scandalizin g the court b e presided by a judge other 
than th e on e involve d an d tha t i t may procee d b y way o f direct preferre d 
indictment signe d b y th e Chie f Justic e o f th e cour t t o whic h th e judg e 
concerned belong s and b e heard b y the Chief Justice or any other judge t o 
whom i t i s referre d b y him . 

D. OBSTRUCTIN G JUSTIC E 

15. Tha t th e existin g offence s containe d i n s . 10 7 et  seq.  o f th e 
Criminal Code  b e retained . 
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E. ATTEMPTIN G T O INFLUENC E T H E O U T C O M E 
O F A  TRIA L 

16. Tha t a n offenc e o f attempting t o influenc e th e outcome of a trial 
be created, t o b e defined a s follows : 

Anyone who,  wilfully  or  through recklessness,  publishes  or  allows to 
be published anything  that  constitutes  a  serious risk  of  obstructing or 
influencing the  impartial  development  of  a  judicial  proceeding  is 
guilty of  offence. 
17. Tha t ignoranc e o f th e fac t tha t a  tria l i s pending , th e burde n o f 

proof o f whic h i s on th e accused , b e recognize d a s a valid defenc e t o th e 
charge o f attemptin g t o influenc e th e outcom e o f a  trial . 

18. Tha t i n crimina l matters , a  trial b e considered pendin g fro m th e 
moment th e informatio n i s lai d unti l th e dat e a t whic h judgmen t o n th e 
sentence become s final. 

19. Tha t i n civi l matter s a  tria l b e considere d pendin g fro m th e 
moment i t i s set dow n fo r tria l unti l th e date a t whic h judgment become s 
final. 
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APPENDIX D 

BERMUDA 
1979 :  No . 1 7 

THE ADMINISTRATIO N O F 
JUSTICE (CONTEMP T O F COURT ) 

ACT 197 9 

[Date o f Assen t 25t h June , 1979 ] 

[Operative Dat e 25t h June , 1979 ] 

WHEREAS i t i s expedien t t o mak e furthe r an d bette r pro -
vision t o ensur e th e maintenanc e o f dignit y an d orde r i n court s 
and tribunal s an d t o ensur e obedienc e t o thei r orders : 

Be i t enacte d b y Th e Queen' s Mos t Excellen t Majesty , b y an d 
with th e advic e an d consen t o f th e Legislativ e Counci l an d th e 
House o f Assembl y o f Bermuda , an d b y th e authorit y o f th e same , 
as follows: — 

1. Thi s Ac t ma y b e cite d a s th e Administratio n o f Justic e shor t title. 
(Contempt o f Court ) Ac t 1979 . 

2. I n thi s Ac t unles s th e contex t otherwis e require s —  interpretation . 

"civil proceedings " shal l includ e proceeding s befor e a 
tribunal; 

"court" include s th e Cour t o f Appea l fo r Bermuda , th e 
Supreme Cour t an d a  cour t o f summar y jurisdiction ; 

"court o f summar y jurisdiction " include s a  specia l court ; 

"judicial proceeding " include s an y proceeding s i n whic h 
evidence ma y b e take n o n oat h befor e a  cour t o r 
tribunal includin g interlocutor y proceedings ; 
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"officer o f th e court " include s a  barriste r an d attorne y 
present durin g a  sittin g o f a  cour t o r tribunal ; 

"tribunal" mean s a  tribunal , othe r tha n a  court , befor e 
which evidenc e ma y b e take n o n oath . 

Beginning 
and en d o f 
proceedings. 

3. (1 ) Fo r th e purpose s o f thi s Ac t judicia l proceeding s 
shall b e deeme d t o begi n — 

(a) i n crimina l proceeding s whe n a n accuse d perso n ha s 
been arreste d o r charge d befor e a  cour t o r a  summon s 
requiring hi s attendanc e a t a  cour t ha s bee n issued ; 
and 

(b) i n civi l proceeding s whe n th e dat e o f th e tria l o r 
hearing o f th e proceeding s ha s bee n fixed . 

(2) Fo r th e purpose s o f thi s Ac t judicia l proceeding s 
shall b e deeme d t o en d — 

(a) i n crimina l proceeding s — 
(i) i n th e cas e o f a  convictio n whe n sentenc e ha s 

been passe d o r th e accuse d perso n ha s bee n 
otherwise deal t with ; 

(ii) i n th e cas e o f a n acquitta l whe n th e accuse d 
person ha s bee n release d o r discharged ; 

(iii) i n a  tria l whe n n o verdic t i s recorde d whe n 
the prosecutio n state s tha t ther e wil l b e n o 
further prosecutio n i n relatio n t o th e sam e 
facts; an d 

(iv) i n th e cas e o f th e accuse d bein g foun d unfi t 
to plea d a t th e tim e o f recordin g suc h finding ; 

(b) i n civi l proceeding s o n th e conclusio n o f th e tria l o r 
interlocutory hearin g a t firs t instance . 

Power o f cour t 
to punis h fo r 
contempt i n 
the fac e o f 
the court . 

4. (1 ) Subjec t t o subsectio n (6 ) whe n a  cour t i s satisfie d 
that a  perso n ha s bee n guilt y o f contemp t i n it s fac e i t ma y orde r 
that h e shal l b e detaine d unti l th e nex t sittin g o f th e court , bu t fo r 
no longe r tha n forty-eigh t hours , or released o n bai l o n suc h securit y 
as i t shal l thin k prope r t o appea r befor e i t a t th e nex t sitting . 

(2) A t th e nex t sittin g afte r makin g o f a n orde r unde r 
subsection (1 ) th e cour t ma y — 

(a) i f th e offende r purge s hi s contemp t t o th e satisfactio n 
of th e cour t orde r hi s release ; 

(b) punis h th e offende r b y committin g hi m t o priso n fo r 
a perio d no t exceedin g thirt y day s o r b y imposin g a 
fine o n hi m no t exceedin g fiv e hundre d dollar s o r 
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requiring hi m t o give securit y fo r hi s good behaviour ; 
or 

(c) prefe r a  bil l o f indictmen t agains t hi m chargin g hi m 
with a n offenc e unde r thi s Ac t o r unde r th e Crimina l 
Code o r ma y orde r hi s summar y tria l fo r th e offence . 

(3) A n orde r fo r a  summar y tria l unde r subsectio n (2 ) 
shall b e deeme d t o b e a n informatio n fo r th e purpose s o f sectio n 
3 of th e Summar y Jurisdictio n Ac t 1930 . 

(4) I f an y perso n release d o n bai l unde r subsectio n (1 ) 
fails t o appea r a t th e tim e ordere d th e cour t ma y orde r hi s arres t 
and s o soon a s convenient afte r hi s arres t h e shal l b e brough t befor e 
the cour t an d deal t wit h unde r subsectio n (2) . 

(5) A  cour t may , o n th e applicatio n o f an y perso n com -
mitted t o priso n o r ordere d t o pa y a  fin e unde r subsectio n (2 ) 
suspend o r remi t suc h punishmen t o n suc h term s an d condition s 
as i t ma y specify . 

(6) A  cour t o f summar y jurisdictio n shal l no t tak e actio n 
under thi s sectio n i f i t ca n ac t unde r section s 3 6 an d 3 7 o f th e 
Magistrates Ac t 1948 . 

5. (1 ) I f an y perso n disobey s or fail s t o comply with a n orde r 
of a  cour t th e cour t may , o n it s ow n volitio n o r o n th e applicatio n 
of th e Attorney-Genera l o r o f an y perso n affecte d b y th e disobed -
ience o r failur e t o comply , orde r hi m t o b e arreste d an d brough t 
before th e cour t o r ma y issu e a  summon s requirin g hi s attendanc e 
before th e cour t a t a  dat e an d tim e specifie d i n th e summons . 

(2) I f an y perso n fail s t o obe y a  summon s issue d unde r 
subsection (1 ) th e cour t ma y orde r hi m t o b e arreste d an d brough t 
before th e court . 

(3) Whe n an y perso n i s brough t befor e a  cour t pursuan t 
to subsectio n (1 ) o r (2) , th e cour t o n bein g satisfie d tha t suc h 
person ha s disobeye d o r faile d t o compl y wit h a n orde r o f th e 
court, shal l hav e th e sam e power s i n respec t o f suc h perso n a s ar e 
provided i n subsectio n (2 ) o f sectio n 4 . 

(4) Th e power s o f th e cour t unde r thi s sectio n ma y b e 
exercised fro m tim e t o tim e i n respec t o f an y perso n disobeyin g o r 
failing t o obe y th e orde r unti l suc h tim e a s h e obey s o r complie s 
with suc h order . 

6. (1 ) Subjec t t o subsectio n (2 ) a n appea l shal l li e agains t Appeals . 
an orde r mad e unde r subsectio n (2)(b ) o f sectio n 4 , whethe r th e 
order ha s bee n mad e pursuan t t o sectio n 4  o r sectio n 5  a s i f i t 

Failure t o 
obey o r 
comply wit h 
order o f a 
court. 
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Power o f a 
tribunal t o 
report 
contempt 
to Suprem e 
Court. 

were a  crimina l convictio n an d th e statutor y provision s relatin g 
to th e releas e o f a n offende r o n bai l pendin g a  crimina l appea l 
shall likewis e apply . 

(2) Notwithstandin g subsectio n (1 ) n o appea l shal l li e 
against a n orde r mad e b y th e Cour t o f Appea l whethe r actin g i n 
its origina l o r appellat e capacity . 

7. (1 ) Wher e an y perso n i s guilt y o f contemptuou s conduc t 
in th e fac e o f a  tribuna l th e perso n presidin g ma y orde r hi s arres t 
by a  polic e office r an d shal l forthwit h repor t th e conduc t t o th e 
Supreme Court . 

(2) Whe n a  repor t unde r subsectio n (1 ) i s mad e t o th e 
Supreme Cour t i t shal l orde r th e offende r t o b e brough t befor e i t 
and, afte r hearin g suc h evidenc e a s i t consider s necessar y shall , i f 
it i s satisfie d tha t ther e ha s bee n contemptuou s conduct , dea l wit h 
the offende r unde r subsectio n (2 ) o f sectio n 4 . 

(3) Whe n a  perso n i s arreste d unde r subsectio n (1 ) an d 
cannot immediatel y b e brough t befor e th e Suprem e Cour t h e shal l 
within twenty-fou r hour s b e brough t befor e a  magistrate , o r a 
police office r entitle d t o releas e person s o n bai l b y virtu e o f 
section 46 2 o f th e Crimina l Code , wh o ma y releas e hi m o n bai l o r 
may orde r hi s continue d detentio n unti l h e ca n b e brough t befor e 
the Suprem e Court . 

Definition 
of spoke n 
or writte n 
contempt. 

8. Word s writte n o r spoke n no t i n th e fac e o f a  cour t o r a 
tribunal whic h d o no t impug n th e characte r o r conduc t o f an y 
person befor e who m a  judicia l proceedin g wa s o r i s bein g hel d 
shall onl y b e deeme d t o b e contemptuou s i f the y creat e a  ris k tha t 
in a  judicia l proceedin g th e cours e o f justic e wil l b e impede d o r 
prejudiced. 

Innocent 
publication 
and 
distribution. 

9. (1 ) A  perso n shal l no t b e guilt y o f contemp t o f cour t i f 
at th e tim e h e spok e o r wrot e th e word s complaine d of , havin g 
taken al l reasonabl e care , h e di d no t kno w o r ha d n o reaso n t o 
suspect tha t th e proceeding s ha d begu n a s provide d i n sectio n 3 . 

(2) A  perso n shal l no t b e guilt y o f contemp t o f cour t o n 
the groun d tha t h e ha s distribute d a  publicatio n i f a t th e tim e o f 
distribution, havin g take n al l reasonabl e care , h e di d no t kno w 
that i t containe d an y contemptuou s matte r an d ha d n o reaso n t o 
suspect tha t i t wa s likel y t o d o so . 

(3) Th e burde n o f proo f o f an y fac t tendin g t o establis h 
defence afforde d b y thi s sectio n t o an y perso n shal l li e upo n tha t 
person. 
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10. (1 ) Th e publicatio n o f informatio n relatin g t o proceed -
ings hel d i n camer a shal l no t o f itsel f b e regarde d a s contemp t 
of cour t excep t i n th e followin g cases , tha t i s t o sa y — 

(a) wher e th e proceeding s relat e t o th e wardshi p o r 
adoption o f a  perso n unde r sixtee n year s o f ag e o r 
wholly o r mainl y t o th e guardianship , custody , main -
tenance o r upbringin g o f suc h a  person , o r right s o f 
access t o suc h a  person ; 

(b) wher e th e proceeding s ar e brough t unde r Par t V 
of th e Menta l Healt h Ac t 196 8 or unde r an y provisio n 
of tha t Ac t authorizin g a n applicatio n o r referenc e 
to b e mad e t o a  menta l healt h revie w tribuna l o r t o a 
court; 

(c) wher e th e informatio n relate s t o proceeding s o r par t 
of the m hel d i n privat e fo r reason s o f nationa l 
security; 

(d) wher e th e informatio n relate s t o a  secre t process , 
discovery o r inventio n whic h i s i n issu e i n th e 
proceedings; 

(e) wher e a  court , havin g powe r unde r sectio n 6(10 ) o f 
the Constitutio n t o d o so , expressl y prohibit s th e 
publication o f al l informatio n relatin g t o th e pro -
ceedings o r o f informatio n o f th e descriptio n whic h 
is published . 

(2) Withou t prejudic e t o th e foregoin g subsection , th e 
publication o f th e tex t o r a  summar y o f th e whol e o r par t o f a n 
order mad e b y a  cour t sittin g i n camer a shal l no t o f itsel f b e 
contempt o f cour t excep t wher e th e court , havin g powe r unde r 
section 6(10 ) o f th e Constitutio n t o d o so , expressl y prohibit s th e 
publication. 

11. Th e publicatio n o f a  fai r an d accurat e repor t o f judicia l 
proceedings hel d i n ope n cour t contemporaneousl y wit h thos e 
proceedings shal l no t b e contemp t o f cour t notwithstandin g tha t 
other simila r proceeding s ma y b e outstanding . 

12. (1 ) I n additio n t o th e author , th e edito r an d publisher , 
if any , of an y writte n publicatio n shal l b e deeme d t o be responsibl e 
for an y matte r containe d therein . 

(2) Wher e proceeding s fo r contemp t o f cour t hav e bee n 
commenced agains t an y broadcasting organizatio n suc h organizatio n 
shall, o n th e applicatio n o f a  cour t o r o f an y part y t o th e pro -
ceedings, specif y wh o i n th e organizatio n a t th e tim e o f th e 
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publication ha d editoria l responsibility . Suc h perso n shal l b e 
deemed t o hav e th e sam e responsibilit y a s th e edito r o f a  writte n 
publication. 

Directors 
and partner s 
with n o 
knowledge 
not guilty . 

13. I n an y cas e wher e a  compan y o r partnershi p i s guilt y o f 
contempt n o directo r o r office r o f th e compan y o r partne r i n th e 
partnership shal l likewis e b e guilt y i f h e ca n sho w tha t h e ha d n o 
knowledge o f th e contemp t an d tha t i n th e ordinar y cours e o f 
business h e coul d no t hav e bee n expecte d t o hav e suc h knowledg e 
or i f h e ca n sho w tha t th e contemp t wa s committe d contrar y t o 
his expresse d wishes . 

Punishment 
for contemp t 
of court . 

14. Subjec t t o th e othe r provision s o f thi s Ac t an y perso n 
who — 

(a) wilfull y insult s an y perso n befor e who m a  judicia l 
proceedings i s bein g hel d o r an y office r o f a  cour t o r 
tribunal durin g th e sittin g o f a  cour t o r tribuna l o r 
during suc h tim e a s th e perso n o r office r i s presen t 
on th e premise s wher e th e cour t o r tribuna l i s sittin g 
or i s going t o o r returnin g fro m suc h premises ; 

(b) wilfull y interrupt s th e proceeding s o f a  cour t o r tri -
bunal o r otherwis e misbehave s i n th e premise s wher e 
the cour t o r tribuna l i s sitting ; 

(c) whil e a  judicia l proceedin g i s bein g hel d make s us e 
of an y speec h o r writin g misrepresentin g suc h pro -
ceeding o r capabl e o f prejudicin g an y perso n con -
cerned wit h suc h proceedin g i n favou r o f o r agains t 
any part y t o suc h proceedin g o r calculate d t o lowe r 
the authorit y o f an y perso n befor e who m suc h pro -
ceeding i s bein g held ; o r 

(d) publishe s withou t permissio n o f th e cour t a  repor t 
of evidenc e take n i n an y judicia l proceeding s hel d 
in camera , 

is guilt y o f a  misdemeanou r an d i s liable , o n convictio n b y a 
court o f summar y jurisdictio n t o imprisonmen t fo r a  ter m no t 
exceeding twelv e month s o r t o a  fin e no t exceedin g tw o thousan d 
dollars o r t o bot h suc h imprisonmen t an d fin e o r o n indictmen t 
to imprisonmen t fo r a  ter m no t exceedin g thre e year s o r t o a  fin e 
not exceedin g fiv e thousan d dollar s o r t o bot h suc h imprisonmen t 
and fine . 

Failure o f 
witness t o 
attend. 

15. (1 ) I f an y witnes s wh o ha s bee n summone d t o giv e 
evidence befor e an y cour t fail s t o atten d a t th e tim e an d plac e 
appointed, i t ma y issu e a  warran t t o arres t hi m an d brin g hi m 
before th e court . 
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(2) I f an y witnes s wh o ha s bee n summone d t o giv e 
evidence befor e a  tribuna l fail s t o atten d a t th e tim e an d plac e 
appointed an d th e tribuna l i s no t empowere d t o compe l th e 
attendance o f witnesses , th e tribuna l ma y repor t th e circumstance s 
to th e Suprem e Cour t an d a  judg e o n receivin g suc h report , an d 
hearing i n chamber s a  membe r o f th e tribuna l i f h e consider s i t 
necessary, ma y issu e a  warran t t o arres t th e witnes s an d brin g hi m 
before th e tribunal . 

(3) A  cour t ma y punis h a  witnes s failin g t o atten d th e 
court a t th e tim e an d plac e appointe d i n a  summon s i n th e manne r 
provided i n subsectio n (2 ) o f sectio n 4  an d th e Suprem e Cour t 
may s o punis h a  witnes s failin g t o atten d a  tribunal . 

(4) A n appea l shal l li e agains t a n orde r mad e unde r thi s 
section an d th e provision s o f sectio n 6  shal l appl y t o an y suc h 
appeal. 

16. (1 ) I f an y witness , durin g an y judicia l proceedings , with -
out offerin g a  lawfu l excuse , refuse s t o give evidenc e when require d 
or refuse s t o b e swor n o r affirmed , o r havin g bee n swor n o r 
affirmed refuse s t o answe r question s properl y pu t t o hi m th e cour t 
may order , unles s h e consent s t o giv e evidence , o r t o b e swor n o r 
affirmed, o r t o answe r question s pu t t o him , a s th e cas e ma y be , 
that h e b e detaine d i n custod y fo r an y perio d no t exceedin g seve n 
days, an d ma y issu e a  warran t fo r hi s arres t an d detentio n i n 
accordance wit h th e order . 

(2) I f th e perso n s o detained , o n bein g brough t u p agai n 
during th e proceedings , agai n refuse s t o giv e evidenc e o r t o b e 
sworn o r affirmed , o r havin g bee n swor n o r affirme d t o answe r 
any question s pu t t o hi m th e court , i f i t think s fi t ma y agai n direc t 
that th e witnes s b e detaine d i n cusod y fo r a  lik e period , an d s o 
again fro m tim e t o tim e unti l h e consent s t o giv e evidence , o r 
to b e swor n o r affirme d o r t o answe r a s aforesaid . 

(3) I f an y witnes s durin g proceeding s befor e a  tribuna l 
without offerin g a  lawfu l excus e refuse s t o giv e evidenc e whe n 
required, o r refuse s t o b e swor n o r affirme d o r refuse s t o answe r 
questions an d i f th e tribuna l i s not empowere d t o make th e witnes s 
give evidence , b e swor n o r affirme d o r answe r questions , th e 
tribunal ma y repor t th e circumstance s t o th e Suprem e Cour t whic h 
may afte r hearin g th e witness , mak e a n orde r a s i f th e refusa l ha d 
been i n proceeding s i n a  court . 

(4) Nothin g i n thi s sectio n shal l limi t th e powe r an d 
authority o f a  cour t unde r section s 4  an d 5 . 

Refusal o f 
witness t o 
give evidenc e 
etc. 
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(5) A n appea l shal l li e agains t a n orde r mad e unde r thi s 
section an d th e provision s o f sectio n 6  shal l appl y t o an y suc h 
appeal. 

17. Th e followin g provision s ar e repeale d — 

Section 1 7 o f th e Suprem e Cour t Ac t 1905 ; 

Section 5  o f th e Evidenc e Ac t 1905 ; 

Sections 9  an d 1 0 o f th e Summar y Jurisdictio n Ac t 
1930; an d 

Section 13 3 of th e Crimina l Code . 

18. Th e Crimina l Cod e i s amended — 

A. B y th e additio n i n sectio n 11 8 of th e followin g expres -
sion immediatel y afte r th e expressio n "t o b e done " i n 
paragraph (c ) "o r tha t ha s bee n done" ; 

B. B y renumberin g subsectio n (2 ) o f sectio n 12 5 a s 
subsection (3 ) an d b y th e additio n o f th e followin g 
subsection — 

"(2) An y perso n — 
(a) wh o gives , confers , o r promise s o r offer s 

to giv e o r confer , o r t o procur e o r 
attempt t o procure , an y propert y o r 
benefit o f an y kin d to , upon , o r fo r 
any person , becaus e suc h perso n gav e 
false testimon y o r withhel d tru e testi -
mony i n a  judicia l proceeding ; o r 

(b) wh o asks , receive s o r obtains , o r agree s 
or attempt s t o receiv e o r obtain , an y 
property o r benefi t o f an y kin d fo r 
himself o r fo r an y perso n becaus e h e 
has give n fals e testimon y o r withhel d 
true testimon y i n a  judicia l proceeding , 

is guilt y o f a  misdemeanour , an d i s liabl e t o 
imprisonment fo r a  ter m no t exceedin g thre e 
years."; an d 

C. B y th e additio n o f th e followin g tw o section s immedi -
ately afte r sectio n 125 . 

125A. An y perso n wh o — 
(a) threatens , intimidate s o r restrains ; 
(b) use s violenc e t o o r inflict s injur y on ; 
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(c) cause s o r procure s violence , damage , 
loss o r disadvantag e to ; o r 

(d) cause s o r procure s th e punishmen t of , 
or los s o f employmen t of , 

a perso n fo r o r o n accoun t o f hi s havin g appeare d 
or bein g abou t t o appear , a s a  witnes s i n a  judicia l 
proceeding i s guilt y o f a  misdemeanou r an d shal l 
be liabl e o n convictio n t o imprisonmen t fo r a 
period no t exceedin g fiv e years . 

125B. An y perso n wh o insult s a  perso n fo r o r o n 
account o f hi s havin g appeare d o r bein g abou t t o 
appear, a s a  witnes s i n a  judicia l proceedin g i s 
guilty o f a  summar y offenc e an d shal l b e liabl e o n 
conviction t o imprisonment fo r a  period no t exceed -
ing twelv e months." . 
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