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THE INTERNATIONAL ABDUCTION O F CHILDREN BY 
A PARENT OR GUARDIAN 

Memorandum b y the Commonwealth Secretaria t an d a 
paper prepare d b y J. M . Eekelaar , LL.B.B.C.L.,M.A. , 

Fellow of Pembrok e College, Oxfor d 

Law Minister s wil l recal l tha t a t thei r Winnipe g 
Meeting, the problem o f parenta l abduction o f chil-
dren fro m th e paren t wit h lawfu l custod y wa s dis -
cussed. I t was seen as one of immens e social impor-
tance requiring concret e an d earl y actio n t o achieve 
greater co-operatio n i n th e enforcemen t o f custod y 
orders. Minister s emphasised tha t thei r concer n was 
for the welfare o f the children involved and fel t tha t 
the existence of Commonwealth arrangement s could 
reduce the number of unhappy incidents all too com-
mon in their jurisdictions. 

2. Th e Commonwealth Secretaria t invite d Mr . J . 
M. Eekelaar, a  Fellow of Pembroke College, Oxford 
to revie w th e positio n an d mak e recommendation s 
for th e consideration o f Minister s a t thei r Barbado s 
Meeting, and hi s paper i s attached. 

3. I n hi s pape r Mr . Eekelaa r review s th e lega l 
principles whic h hav e develope d withi n th e 
Commonwealth i n respons e t o thi s problem . 
Although hi s revie w principall y embrace s decision s 
of Commonwealth courts , he makes reference to the 
legislative measure s take n i n som e jurisdiction s t o 
redress injustic e an d minimis e distres s i n thi s area . 
After a  brie f discussio n o f development s i n th e 
U.S.A., Mr . Eekelaa r review s attempts mad e a t the 
international level to secure agreement between states 
on appropriate measure s to be taken t o enhance co-
operation i n these cases. 

4. Mr . Eekelaa r the n examines and compare s the 
two principa l internationa l instrument s designe d t o 
deal with the problem of "parental kidnapping" (the 
European Conventio n adopte d b y th e Counci l o f 
Ministers las t year , an d th e Preliminary Draf t Con -
vention adopte d b y th e Specia l Commissio n o f th e 
Hague Conferenc e o n Privat e Internationa l La w 
during the same year). 

5. Mr . Eekelaa r conclude s tha t i n man y respect s 
The Hagu e documen t i s superio r t o th e Europea n 
Convention, an d offer s substantia l advantage s t o 
Commonwealth countrie s ove r th e latte r Con -
vention. H e urge s tha t Commonwealt h countrie s 
disposed t o tak e step s t o comba t th e proble m o f 
international child abduction shoul d take an interest 
in th e fina l drawin g u p o f Th e Hagu e Conventio n 
when it is further considere d a t a Plenary Session of 
the Conferenc e lat e i n 1980 . H e suggest s that , 
ultimately, Commonwealt h countrie s shoul d mak e 
that Convention th e basis of an international system 
to protec t childre n fro m th e ordeal s presentl y 
encountered. 

6. La w Ministers may wish to discuss the matter in 
the ligh t o f Mr . Eekelaar' s revie w an d recom -
mendations an d decid e how i t shoul d b e taken fur -
ther. I f Th e Hagu e approac h commend s itself , i n 
principle, to a number of Ministers , they might wish 
to consider how best to influence the deliberations of 
the Plenary Sessions later this year for the benefit of 
the Commonwealth an d internationa l community . 
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Introduction 
It migh t b e useful , i n formulatin g a  "Common -
wealth" vie w o f th e inter-jurisdictiona l problem s 
raised b y th e abductio n o f childre n b y a  paren t o r 
guardian acros s internationa l frontiers , firs t t o 
examine th e way s i n whic h thi s difficult y ha s pre -
sented itsel f t o Commonwealt h court s an d th e kind s 
of solutions they, as reported i n the law reports, hav e 
sought. The examination wil l in the first instanc e be a 
chronological on e an d i t wil l b e followe d b y a n 
attempt t o isolat e an d analys e specifi c set s o f prob -
lems whic h hav e occurred . Th e nex t ste p wil l b e t o 
compare th e stanc e generall y adopte d b y Common -
wealth court s an d (wher e relevant ) legislatio n wit h 
that take n i n the United State s and the approaches o f 
those internationa l agreement s whic h ar e relevant . 
Finally, a n attemp t wil l be made t o evaluat e possibl e 
approaches t o th e problem . 

The English experience 
2.1 W e commenc e ou r accoun t wit h a  revie w o f th e 
course whic h th e Englis h court s hav e taken . The y 
must b e seen in a context wher e the basic assumptio n 
about th e abilit y o f th e Englis h court s t o exercis e 
jurisdiction i n chil d case s i s tha t the y ma y d o thi s 
with respec t t o an y chil d wh o i s physicall y presen t 
within th e country. 1 

2.2 Thi s i s no t th e onl y assumption , althoug h fo r 
the present purpose s i t is perhaps the most importan t 
because i t determine s th e for m tha t th e questio n 
takes i n England , an d othe r Commonwealt h coun -
tries whic h follo w thi s rule 2 whe n th e cas e o f a n 
abducted chil d come s befor e th e court . Th e questio n 
that i s asked i s not whethe r th e court has  jurisdiction 
to dea l wit h th e cas e bu t whethe r th e jurisdictio n 
should be  exercised  i n suc h a  wa y tha t th e cour t 
investigates the merits of the case in detail or whethe r 
it shoul d mak e wha t i s sometimes calle d a  "peremp -
tory" orde r fo r retur n o f the child, i.e . without a  ful l 
investigation o f th e competing claims . 

2.3 S o fa r a s th e moder n proble m i s concerned 3 

the story , a s reflecte d i n th e reporte d cases , com -
mences wit h a  cas e i n 1940 4 concerning a n English -
woman wh o marrie d a  Belgia n an d subsequentl y 
returned t o Englan d wit h th e chil d o f th e marriag e 

1 Re  P.  ( G.E.), [1965 ] Ch . 568 . 
2 Ne w Zealand: Guardianship Act 1968 , s. 5(1); Australia: Famil y 

Law Ac t 1975 , s . 39(4)(c) . 
3 I t i s no t entirel y new . Conflict s betwee n Englis h an d Scottis h 

courts cause d difficult y i n th e nineteent h century : se e fo r 
example, Stuart  v . Moore  (1861 ) H.L.C . 440 . 

4 In  re  B's Settlement,  B.  v . B.  [1940 ] Ch. 54, hereafter referre d t o 
as re  B  (1940) . 

which ha d bee n bor n i n Belgiu m i n 192 8 an d ha d 
lived ther e sinc e it s birth . I t i s no t clea r fro m th e 
report ho w long after th e child's birth this happened , 
but i n 1937 , without notifyin g th e mother, th e fathe r 
commenced divorc e proceeding s i n Belgiu m an d th e 
Belgian cour t mad e a n ex  parte  interlocutor y orde r 
that sh e retur n th e chil d t o th e father . Thi s wa s 
served o n he r i n 1938 , over a  yea r afte r i t wa s mad e 
and, indeed , i n th e followin g yea r sh e wa s fine d i n 
her absence by the Belgian court fo r failin g to comply 
with it . Th e fathe r the n institute d wardshi p proceed -
ings i n Englan d wit h th e deman d tha t th e mothe r b e 
ordered t o retur n th e chil d t o him . Morto n J . 
regarded himsel f a s bein g boun d b y sectio n 1  of th e 
Guardianship o f Infant s Ac t 192 5 (now the Guardian-
ship of Minor s Act 1971 , s. 1 ) to make an assessmen t 
of th e child' s bes t interest s an d t o bas e hi s decisio n 
on tha t assessmen t a s the "firs t an d paramoun t con -
sideration, whethe r order s ma y hav e bee n mad e b y 
the courts of any other country." H e was prepared t o 
pay som e attentio n t o th e Belgia n order , bu t ther e 
was no evidence that the Belgian court had taken int o 
account th e child' s interest s an d i n any case the child 
had no w bee n i n Englan d fo r tw o years . H e decide d 
that th e child should remai n i n England, a t least "fo r 
the tim e being" , an d seeme d t o anticipat e tha t th e 
Belgian cour t woul d eventuall y g o into al l the merit s 
itself whe n finall y disposin g o f th e divorc e proceed -
ings. 

2.4 Th e cas e i s of importanc e becaus e i t provide d 
the basi s o f muc h discussio n i n th e nex t significan t 
case, McKee  v . McKee 5, a  decisio n o f th e Priv y 
Council o n appea l fro m th e Suprem e Cour t o f 
Canada. Thi s case has exerted a  very powerful influ -
ence ove r th e approac h o f Commonwealt h court s t o 
this problem , bu t i t als o reflecte d a  diversit y o f 
judicial opinio n whic h wa s to recu r i n late r cases . I n 
itself i t serves as a telling example of the inadequacies 
of the legal system when confronted b y this problem , 
especially whe n thos e inadequacie s ar e exploite d b y 
parents an d lawyer s to thei r (o r thei r client's ) advan -
tage without muc h apparen t concer n fo r th e interest s 
of th e child . I t i s perhap s no t irrelevan t tha t i n 
McKee th e fathe r wa s himsel f a  lawyer . Th e lega l 
proceedings ha d starte d a s fa r bac k a s 194 2 when, i n 
divorce proceedings , th e Superio r Cour t o f Californi a 
gave custody to the father . I n 194 5 this was modifie d 
by transferring custod y t o the mother , wit h acces s to 
the father . Th e father' s exploitatio n o f th e appea l 
system i n Californi a gav e hi m tw o mor e year s wit h 
the child . Whe n h e had los t hi s fina l appeal , h e sur -
reptitiously remove d th e chil d t o Ontari o where , i n 
1947, th e mothe r sough t th e custod y o f th e chil d i n 
habeas corpus proceedings . After a n eleven day hear-
ing, Well s J . decide d tha t th e child' s bes t interest s 

5 [1951 ] A.C . 352 , hereafte r referre d t o a s McKee. 
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would b e serve d b y leavin g hi m i n Ontari o an d th e 
Ontario Cour t o f Appeal , afte r a  si x da y hearing , 
agreed (Robertson C . J . O . dissenting) . The Suprem e 
Court o f Canad a reverse d thi s b y a  4 - 3 majority . 
The judgment o f Cartwrigh t J. , fo r th e majority, i s a 
significant statemen t o f wha t wa s late r t o emerge , i n 
the mid-sixties , a s a  dominant view . H e said : 

no case to which we were referred i s authority fo r 
the proposition tha t where, as in the case at bar, an 
infant an d bot h o f hi s parents ar e citizens o f a  foreig n 
state i n whic h the y al l ar e domicile d an d hav e alway s 
resided, when the question of such infant's custod y had 
been fully litigate d in the courts of such state, and those 
courts afte r ful l an d carefu l hearing s hav e reache d a 
decision tha t on e o f th e partie s i s to hav e custody, th e 
other party upon such decision being given, by the simple 
expedient of taking the child with him across the border 
into Ontario fo r th e sole purpose of avoiding obedience 
to the judgment of the Court whose jurisdiction he him-
self invoked an d i n breach o f hi s own agreement whic h 
had been ratified b y such Court, become s entitled as of 
right t o hav e the whole question re-trie d i n ou r Court s 
and to have them reach a new and independent judgment 
as to what is best for the infant." 6 

Cartwright J . distinguishe d Re  B,  (1940 ) o n th e 
grounds tha t i n tha t cas e th e mothe r wa s a  Britis h 
national, bona  fide  residen t i n Englan d an d that , i n 
any case , th e Belgia n orde r wa s onl y interlocutory . 

2.5 Th e Judicia l Committe e o f th e Priv y Counci l 
reversed th e Suprem e Cour t o f Canada . Lor d 
Simonds stated that "i t i s clear that i t was the duty of 
Wells J . t o determin e th e issu e befor e hi m b y refer -
ence to the familiar principle s which are applicable in 
regard t o th e custod y o f infant s "  (i.e . tha t th e 
welfare o f th e child i s paramount) an d tha t failur e t o 
do thi s wa s t o depriv e th e chil d o f th e protectio n t o 
which he was entitled a s a resident within the Crown' s 
protection. "Onc e i t i s concede d tha t th e cour t o f 
Ontario ha s jurisdiction t o entertai n th e questio n o f 
custody.. . . the consequenc e canno t b e escape d tha t 
it mus t for m a n independen t judgmen t o n th e ques -
tion, thoug h i n s o doing i t wil l give proper weigh t t o 
the foreig n judgment.' ' H e concede d tha t a  cas e 
might aris e wher e i t coul d b e decide d tha t i t wa s i n 
the child' s bes t interest s tha t th e cour t "shoul d no t 
look beyon d th e circumstance s i n whic h it s jurisdic -
tion wa s invoke d an d fo r tha t reaso n giv e effec t t o 
the foreig n judgmen t withou t furthe r inquiry " bu t 
this i s described a s a  "drasti c course" . 

2.6 I t was not unti l 196 5 that th e problem i s again 
reported, an d thi s seem s t o hav e bee n th e beginnin g 
of a  ras h o f suc h cases , fo r i n th e mid-sixtie s th e 
judges often commente d on the growing frequency o f 
the problem.7 I n Re Kernot,  K.  v . K. 8 an Englishma n 
had marrie d a n Italia n woman i n Italy in 196 1 and i n 
the followin g yea r brough t th e chil d t o Englan d an d 
instituted wardshi p proceedings . Plowma n J . ha d 

6 [1950 ] 3  D.L.R. 57 7 a t 582-3 . 
7 Se e In  re  H. {infants),  [1966 ] 1  W.L.R. 381 , 389; re  E.(D) (An 

Infant), [1967 ] Ch. 287 , 289; in  re  T  (Infants),  [1968 ] Ch. 704 , 
714; Re  A  (infants),  [1970 ] 3  AU E.R. 184 , 186 . 

8 [1965 ] Ch. 217 , hereafte r referre d t o a s Kernot  (1965) . 

ordered th e child to be returned t o the mother i n Italy 
and thi s ha d ha d th e effec t o f bringin g th e partie s 
together agai n fo r a  shor t period . Bu t i n Octobe r 
1963 the y separate d agai n an d a n agreemen t wa s 
incorporated int o a n Italia n cour t orde r tha t th e 
husband shoul d hav e custod y an d th e wif e right s o f 
access. Shortly afterwards th e husband agai n brought 
the child t o England . Th e mother followe d an d insti -
tuted wardshi p proceedings , seekin g care and contro l 
and permissio n t o tak e th e chil d bac k t o Italy . 
Buckley J . gav e a number o f reason s fo r holdin g tha t 
he should conduc t a  ful l investigatio n int o the merit s 
of the case. One was that i t seemed that , a s the fathe r 
was a  Unite d Kingdo m national , th e Italia n court s 
would appl y Englis h la w t o th e cas e an d Buckle y J . 
thought h e could d o this rather bette r tha n a n Italia n 
court could . However , th e argumen t whic h mus t 
have ha d overridin g consideratio n wa s tha t th e 
mother ha d invoke d th e court' s paterna l jurisdictio n 
and thi s wa s on e whic h "on e woul d think , apar t 
from authority , th e cour t ough t t o b e ver y slo w t o 
leave t o b e exercise d b y an y othe r tribunal. " Thi s 
develops th e logi c o f th e McKee  judgmen t (t o whic h 
the judg e referred ) tha t th e cour t canno t escap e it s 
duty t o for m a n independen t judgmen t abou t th e 
child's interests . Deferenc e t o a  foreig n decisio n i s 
seen a s a  delegation  o f tha t dut y whic h canno t b e 
allowed excep t i n th e mos t drasti c circumstances. 9 

2.7 Th e followin g yea r sa w the firs t attemp t o f a n 
English cour t t o derogate fro m th e McKee principle. 10 

Like McKee,  i t wa s a  cas e wher e th e fathe r wa s a n 
American attorney . H e married a  Scottish lad y in the 
United State s an d fiv e year s afte r thei r secon d chil d 
was born the y separate d unde r a n agreemen t accord -
ing to whic h sh e was granted custod y o f th e childre n 
but agree d no t t o remove them fro m a  named distric t 
in Ne w Yor k withou t th e father' s consent . In  subse -
quent variatio n proceeding s a  New York cour t adde d 
the ride r tha t thi s restrictio n shoul d no t includ e 
vacation trips . The n th e mothe r too k th e children t o 
England, apparentl y wit h a  vie w t o persuadin g he r 
second husban d t o follo w he r there , bu t sh e did no t 
inform th e father . H e obtained a  New York order fo r 
the retur n o f th e childre n which , o n th e mother' s 
failure t o comply, wa s converted int o an order grant -
ing him exclusive custody. The mother no w institute d 
wardship proceeding s i n Englan d t o protec t he r 
position an d the father countere d b y seeking an orde r 
for th e immediat e retur n o f th e children . Cros s J . 
said tha t common-sens e showe d tha t 

" . .thes e childre n ar e American childre n an d thei r hom e 
has always been in the United States. The action of their 
mother in bringing them to this country.. .without thei r 
father's consen t o r any order o f the American court , in 
the hope that she might be able to set up home here and 
in effect cu t them off from their father entirely was in my 
mind mos t reprehensibl e No w fo r th e court t o go 

9 Buckle y J . seeme d t o contemplat e thi s possibilit y onl y i f th e 
child wer e physicall y outsid e th e jurisdiction an d ther e wa s no , 
or only very tenuous connection , betwee n Englan d an d the child 
and it s parents . 

10 In  re  H. (infants)  [1966 ] 1  W.L.R. 38 1 hereafte r referre d t o a s 
In re  H (1966). 
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into the merits of this case will inevitably result in a great 
advantage to the mother and a great disadvantage to the 
father.11 

He concluded b y saying : 

" In infancy case s the welfare o f th e infan t is , of course , 
the chief consideration ; bu t i t is far fro m bein g the only 
consideration. When, in what I  may call for shor t a  kid-
napping case, the judge has to decide whether to send the 
child back whence he came or allow the case to be fought 
out t o th e end ove r here , h e has to weig h various con-
siderations which ma y to some extent conflic t wit h one 
another. On one side there is the public policy aspect, the 
question of comity and forum conveniens. Again, on the 
same side , ther e i s th e questio n o f th e injustic e whic h 
may be done to the wronged paren t i f th e cour t delay s 
matters an d allow s the kidnappe d chil d t o tak e roo t i n 
this country. On the other side, the court has to be satis-
fied, befor e i t send th e children back , tha t th e children 
will come to no harm." 12 

Cross J. distinguishe d re  B. (1940 ) on the ground tha t 
the Belgia n hearin g ha d no t bee n a  ful l one ; h e dis -
tinguished McKee  b y sayin g tha t th e reaso n why  th e 
Supreme Cour t ha d erre d i n tha t cas e was because i t 
held tha t th e tria l judge ha d n o righ t a t al l to go int o 
the merits . I t was a  question o f discretio n and , i f th e 
trial judge chose to make the investigation, thi s could 
not b e sai d t o hav e bee n wrong . Finally , h e foun d 
Kernot (1965 ) to be different becaus e the father ther e 
had bee n a  Unite d Kingdo m national , th e Italia n 
court woul d have applied English law and i n any case 
the Italia n cour t ha d give n th e fathe r custody . Non e 
of thes e point s o f differenc e seem s convincing, how -
ever, for , a s has been pointe d out , thos e earlier case s 
had rested primarily on a conception o f the near non -
delegable dut y o f th e Englis h cour t whe n exercisin g 
its paterna l jurisdictio n t o plac e th e child' s interest s 
as the paramount consideratio n and to be satisfied o n 
that score . H e ordered th e children t o b e returned t o 
New York . O n th e appea l fro m Cros s J. , Willme r 
L . J . pu t the two sides of the argument very clearly— 
the "commo n sense " vie w tha t th e children' s futur e 
should b e decide d i n th e countr y "wher e the y 
belong" an d th e view that th e cour t shoul d no t abdi -
cate its responsibility towards its wards. However, h e 
did no t thin k tha t tha t responsibilit y alway s require d 
a ful l investigation , an d i f McKee  ha d decide d that , 
he woul d no t follo w it . A  Priv y Counci l decisio n i s 
not binding on English courts . Bu t he accepted Cros s 
J.'s reason s fo r distinguishin g it . 

2.8 Cros s J . restate d hi s "new" principle , whic h I 
will refe r t o a s the "Cross " principle , i n th e follow -
ing for m i n re  E(D) (An  Infant). 13 

" . . . a judge should, as I see it, pay regard to the orders of 
the prope r foreig n cour t unles s h e i s satisfie d beyon d 
reasonable doubt that to do so would inflict serious harm 
on the child." 

This statemen t marke d wha t turne d ou t t o b e th e 
high water mark o f the reaction agains t McKee. Eve n 
in the case in which it was made, which was a flagran t 
case o f abductio n b y a  grandfathe r (assiste d b y a 

11 [1966 ] 1  W.L.R. 381 , 389. 
12 Ibid.,  a t p . 393 . 
13 [1967 ] Ch. 287 , 289 , hereafte r referre d t o a s re  E.(D)  (1967) . 

lawyer) an d deceptio n o f a  New Mexico judge who m 
Cross J . recognise d a s bein g th e "on e perso n i n th e 
world i n a  positio n t o mak e (th e decision ) wit h ful l 
knowledge o f al l th e relevan t facts" , h e hel d tha t 
nevertheless th e children shoul d no t b e returned. Bu t 
this was a very unusual cas e in involving the death o f 
the mother an d th e judge wa s satisfied tha t t o retur n 
the childre n woul d b e disastrou s fo r them . I n re  T. 
(Infants)14 th e "Cross " principl e wa s extended . A n 
Englishwoman ha d gon e to Canada an d had me t and 
married a  Canadian there . While the husband wa s on 
a shor t holiday , sh e returned to England with the two 
children. Th e husban d too k si x month s leav e an d 
came over to England where , to protect he r position , 
the wif e institute d wardshi p proceedings . Th e 
husband attempte d t o tak e th e childre n bac k t o 
Canada wit h hi m bu t wa s stoppe d a t th e airpor t b y 
members o f th e wife' s family . Pennycuic k J. , how -
ever, mad e a n orde r givin g hi m leav e t o tak e th e 
children bac k wit h hi m an d th e mothe r appeale d o n 
the groun d tha t h e ha d faile d t o conside r whethe r i t 
was i n thei r bes t interest s t o b e wit h th e husban d o r 
the wife . I t wil l b e observe d that , i n thi s case , ther e 
had bee n n o proceedings i n Canada bu t th e Court o f 
Appeal di d no t conside r thi s a  significan t differenc e 
from th e earlie r cases . Bot h Harma n an d Russel l 
L. JJ . seeme d t o thin k tha t th e cour t ha d i n fac t 
heard al l th e evidenc e tha t wa s available , bu t i t i s 
clear that the y did not regard the function o f the pro-
ceedings a s bein g t o discove r whic h paren t i t wa s 
better fo r th e childre n t o liv e with . Th e poin t o f a 
case o f thi s kind , sai d Harma n L . J. , "i s tha t thes e 
children belon g i n Canad a and , othe r thing s bein g 
equal, ther e the y shoul d go. " Thu s th e positio n a t 
this stag e seeme d t o b e that , eve n i f ther e wer e n o 
order o f th e foreig n court , i f th e childre n properl y 
"belonged" t o a  foreig n jurisdiction , th e Englis h 
courts shoul d orde r thei r retur n ther e unles s thi s 
would har m them . I t should b e added, however , tha t 
there wa s a  stron g paralle l motiv e i n tha t cas e an d 
this wa s tha t th e cour t considere d tha t i t was only i f 
the childre n remaine d i n Canad a tha t the y coul d 
maintain a  relationshi p wit h thei r fathe r an d thi s 
assumption abou t thei r interest s strongl y influence d 
the decision. 15 

2.9 Th e ne w principl e receive d furthe r suppor t i n 
re G. (an  infant),16 eve n though thi s was not a  case of 
abduction a t all . The parties had marrie d an d lived in 
England bu t th e husband retaine d hi s Scottish domi -
cile an d h e returne d t o Scotlan d afte r th e marriag e 
broke up . Ther e h e institute d divorc e proceeding s 
and the Scottish cour t granted hi m custody, althoug h 
this ma y hav e bee n don e mor e becaus e th e mothe r 
was ignoring thes e proceedings tha n ou t o f consider -
ation o f the child's welfare. The father institute d pro -
ceedings seekin g a n Englis h orde r i n th e sam e term s 
as th e Scottish . Buckle y J . showe d hi s deferenc e t o 
McKee an d re  B.  (1940 ) b y sayin g tha t the y showe d 
that th e foreig n orde r wa s no t bindin g an d tha t th e 
child's welfar e wa s paramount . Nevertheless , h e 

14 [1968 ] Ch. 704 , hereafte r referre d t o a s re  T.  (1968) . 
15 Se e para . 5. 6 below . 
16 [1969 ] 2  All E.R . 1135 , hereafte r referre d t o a s re  G.  (1969) . 
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pointed out that, because Scotland was the country 
of the parties’ matrimonial domicile, the Scottish and 
not the English courts had divorce jurisdiction and 
the English court should defer to the divorce court. 
“ I think,” he said, “ that, as between two courts of 
co-ordinate jurisdiction, one in this country and the 
other in Scotland, prima facie the right course is for 
the matter to be investigated in the Scottish court 
which had seisin of the matter before these proceed­
ings began and which has made the order I have men­
tioned. ” He emphasised that he did not have 
sufficient evidence to make a final determination of 
the “ merits” relating to the child’s welfare, but he 
did feel satisfied that the child would not suffer “ any 
serious emotional or physical disadvantages” by 
being left with the father.

2.10 A qualification to the emerging principle was 
introduced in Re A (infants) .17 Here the parents, both 
English, had gone to Jersey soon after their 
marriage, and two children had been born there. 
When marital difficulties arose, the father took the 
children to stay with his parents in England. It had 
been agreed between the parents that he should do 
this, but also that he should return them to Jersey 
after a short time. This the husband did not do and 
the wife tried, unsuccessfully, to take them back with 
the help of “ three detectives” . Wardship proceedings 
were instituted by both parties, the mother arguing 
that this was a case where a peremptory order for the 
return of the children should be made. The Court of 
Appeal disagreed. This was not a “ kidnapping” 
case, said Harman L. J., since there had been no 
removal of the children by stealth and it was “ not as 
if the father has, so to speak, by fraud induced the 
mother to agree that they should come over here and 
had then suddenly sprung on her the idea that they 
would not go back.” He appeared to accept the new 
principle for “ genuine” kidnapping cases, but for 
this situation he fell back on the principle that the 
children fell within the protective jurisdiction of the 
court. It may be observed at this stage that a refusal 
to consider this type of case as falling within the same 
category of cases as those already considered would 
exclude from the ambit of the abduction problem all 
those cases where a child visits another jurisdiction 
under terms of an access order and the visited parent 
refuses to return the child. This, as the United States 
experience has shown, is a very significant part of the 
problem.

2.11 In re TA (infants)18 Rees J. re-affirmed the 
new principle as being that where children, ordinarily 
resident abroad, had been removed to England by 
force, stealth or fraud, the court would order their 
return unless positively satisfied that to do so would 
cause real danger to their mental, physical or moral 
well-being. Yet one may wonder at its application in 
the case. The parties were Maltese and, after fifteen 
years of marriage there, they separated and a Maltese 
court awarded custody of the four girls to the father. 
The mother took them to England and the hearing of 
the wardship proceedings took place only four

17 [1970] 3 All E.R. 184, hereafter referred to as Re A  (1970).
18 (1972) 116 Sol. Jo. 78, hereafter referred to as re TA (1972).

months after their arrival. Yet the judge decided that 
they should stay in England in the care and control of 
the mother. The judge commented adversely on the 
husband’s moral behaviour and observed that the 
children were extremely hostile towards him, having 
“ settled happily at school and life in England” . No 
attention was paid, as it had been in re T. (1968), to 
the question of maintaining contact with the father 
and, more significantly, the Maltese order was 
ignored. The English court appeared fairly clearly to 
be substituting its own view of the husband’s 
behaviour and the children’s welfare for that of the 
Maltese court.

2.12 Re L (minors) (wardship: jurisdiction)19 saw a 
decisive return to the McKee approach in a judgment 
delivered by Buckley L. J. who, nine years earlier, 
had followed it in Kernot. An Englishwoman who 
had married a German in Germany and lived there 
with him had become unhappy with her marriage 
and, without informing her husband, brought the 
two children to England and settled them in schools 
here where she intended to stay. Her husband traced 
her and, a year after their arrival, Cumming-Bruce J. 
directed their return to Germany. A stay of execution 
of this judgment was refused because the husband 
undertook to return the children to England should 
the order be reversed on appeal. The appeal was dis­
missed but in the course of his judgment Buckley 
L. J. criticised the reasoning of Cumming-Bruce J. 
That judge had said that on balance it would have 
been better for the children to be in England but that, 
as it was a kidnapping case, different considerations 
applied and the children should be returned to their 
“ natural surroundings” unless this would be harmful 
to them, which, in this case, it would not. Buckley 
L. J. thought that this reasoning was inconsistent 
with the House of Lords decision in 1970 of J. v. C.20 
which asserted in general terms the paramountcy of 
the welfare principle in the exercise of the 'wardship 
jurisdiction even if the contest over the child was 
between a parent and someone who was a stranger in 
blood to the child. Even if there had been a foreign 
order “ an English court is nonetheless bound in duty 
to protect the child’s welfare without being bound to 
enforce the foreign order or to follow it.” 21 This is 
reminiscent of the judge’s unwillingness, expressed in 
Kernot, to rely upon a foreign court’s assessment of 
the child’s welfare because this would be an improper 
delegation of the English court’s duty. Nevertheless, 
he did say that there might be cases which, if brought 
to the court expeditiously on the child’s arrival in 
England, should result in the child’s immediate 
return because a judge might decide that the removal 
of the child from its surroundings was so disruptive 
that a prolongation of its stay in England, even to 
enable a full investigation to be made, would be 
contrary to its interests. This, he thought, was the 
true basis of In re H . (1966) and was a sustainable 
ground for the decision of Cumming-Bruce J. There 
is, of course, a decisive shift from the “ Cross” 
principle under which children are returned to the

19 [1974] 1 All E.R . 913, hereafter referred to as re L. (1974).
20 [1970] A .C . 668.
21 [1974] 1 All E.R . 913, 925.
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foreign countr y either (i) because that would comply 
with the order of the foreign cour t or (ii) because it is 
more appropriate that the issue be determined in that 
forum. 

2.13 I n this state of the authorities it is not surpris-
ing that th e position take n i n the mid-seventies was 
uncertain. I n Re  M-R  (a  minor) 22 th e husban d ha d 
taken th e childre n t o Englan d withou t th e wife' s 
agreement bu t in an attempt t o induce her to follo w 
him there. She then obtained an ex parte interim cus-
tody order in her favour. Lor d Salmon is reported as 
saying tha t a  cour t coul d mak e a  "  peremptory" 
order for the return of the child "if  i t considered it to 
be in the best interest s o f th e child" (whic h reflect s 
Buckley L . J.' s expositio n i n Re  L)  bu t concludin g 
that he could make the peremptory order i f satisfie d 
that thi s woul d caus e n o har m t o th e chil d (th e 
"Cross" view). In re K (Infants) 23 th e trial judge had 
made a  "peremptory " orde r fo r th e retur n o f fou r 
children to Canada , fiftee n month s afte r he r arriva l 
in England. The court assumed she had kept them in 
England withou t he r husband' s consent . H e subse -
quently institute d divorc e proceeding s i n Canada . 
The Cour t o f Appea l allowe d th e mother' s appeal . 
Stamp L . J . sai d tha t a  "peremptory " orde r migh t 
often b e appropriate and he appeared to approve the 
"Cross" principle , althoug h h e though t th e tria l 
judge ha d bee n wron g t o orde r th e retur n o f thes e 
children becaus e ther e wa s evidence tha t th e retur n 
was "fraught wit h dangers" for them. Ormrod L. J . 
went further and , echoing Buckley L. J. in re L. sai d 
that the "Cross" principle might require reconsider-
ation in the light of J . v. C. 

2.14 Eventuall y Ormrod L. J. had the opportunity 
to revie w th e whol e situation . Thi s wa s i n Re  C. 
(minors) (wardship;  jurisdiction) 24 A s i n re  E(D) 
(1967) the cas e involved a n abductio n (thi s time by 
the father) in breach of an interim custody order of a 
California cour t and while that court was in the pro-
cess of investigatin g th e merits . Withi n a  month o f 
their arrival in England there was a wardship hearing 
and th e tria l judge , havin g hear d muc h evidence , 
decided tha t the children shoul d remain in England . 
The appeal, whic h wa s heard a  week later , wa s dis-
missed. Ormrod L. J. described Buckley L. J.'s judg-
ment in Re L (1974) as being the locus classicus as to 
how English courts should approach the problem. He 
expressly rejecte d th e tria l judge' s interpretatio n o f 
that judgment, which was that he should make a per-
emptory order for return of the children unless satis-
fied tha t ther e was some obvious physica l o r mora l 
danger t o th e childre n i n tha t course . Thi s wa s a 
"serious" misdirection . Th e prope r approac h wa s 
the on e applicabl e t o al l decision s concernin g chil d 
custody—that o f th e children' s bes t interests . H e 
therefore examine d al l th e circumstances , on e o f 
which wa s evidence tha t i t was "highly likely " tha t 
the California cour t woul d have in any case granted 
custody t o th e fathe r becaus e Californi a la w pre -
ferred a  paren t i n a  disput e betwee n a  paren t an d 

22 (1975 ) 5  Family La w 55 . 
23 (1976 ) 6  Family La w 150 . 
24 [1978 ] 2 All E.R . 230 , hereafte r referre d t o a s re  C  (1978) . 

stranger i n bloo d unles s a n awar d t o th e paren t 
would b e "detrimental " t o the child . Relying , inter 
alia, on that information an d the view of the divorce 
court welfare officer, wh o had paid a brief visit to the 
father an d hi s ne w wife , h e conclude d tha t th e 
children's interest s woul d b e bette r serve d b y them 
staying i n Englan d tha n b y returnin g the m t o 
California wher e the court wa s likely, a t th e end of 
the day, to award them to the father, wit h the result 
that they would come back to England again . 

The Commonwealth experienc e 
3.1 Th e experience of Commonwealth countrie s has 
been of a similar conflict of judicial response. In New 
Zealand, fo r example , in Re B. (Infants) 25 th e Court 
of Appea l hel d tha t i t was required b y the terms of 
the Guardianship Ac t 1968 , section 23(1), to resolve 
custody disputes in accordance with the welfare prin-
ciple and that it would, therefore, have to be satisfied 
on the merits o f th e case relating to the child's wel-
fare, ignorin g possibl e question s o f internationa l 
comity. I n tha t cas e the children ha d bee n removed 
from Australi a t o Ne w Zealand bu t a t a  time when 
there was no Australian orde r in force. Although an 
interim orde r wa s later mad e in Australia , n o ques-
tion of recognising any final order arose. But in C. v. 
C.26 the father had taken the child to New Zealand in 
breach o f a  Canadian orde r mad e afte r ful l investi -
gation. Speigh t J . followe d th e decisio n i n Re  B 
(1971: N.Z. ) an d decided , o n th e merits , tha t th e 
mother should have custody. But he was nevertheless 
prepared to derive "substantial assistance" from th e 
decision o f th e Canadia n court . H e commente d o n 
the extrem e hardship whic h ha d bee n cause d t o the 
mother wh o had t o follo w th e absconding fathe r t o 
New Zealan d an d t o undertak e proceeding s there , 
and to mitigate this he ordered the father t o pay her 
travel expenses . I n E.  v . F 27 th e chil d wa s in New 
Zealand wit h hi s fathe r unde r acces s arrangement s 
contained i n a n Englis h custod y order . Whil e there 
he apparentl y decide d h e preferre d t o sta y i n Ne w 
Zealand, despit e th e requiremen t tha t h e retur n t o 
England. Th e fathe r sough t th e guidanc e o f th e 
court. Mahon J. expressed misgivings about a policy 
which require d hi m t o investigat e th e merit s o f th e 
case whe n i t wa s propose d t o depar t fro m th e 
arrangements i n a  foreign custod y order , bu t di d so 
nevertheless. Ye t th e arrangement s ha d bee n mad e 
when the child was a good deal younger and it is quite 
possible that an English court would have deferred to 
his strong prefermen t t o remain i n New Zealand, in 
which cas e i t woul d hav e bee n extravagan t t o hav e 
transferred th e hearing, and the child, to England for 
the matter to be determined. 

25 [1971 ] N.Z.L.R . 143 , hereafte r referre d t o a s Re  B  (1971 : 
N.Z.); se e D . J . S . Laing , "Th e Statu s o f Foreig n Custod y 
Orders i n Ne w Zealand" , 7  V.U.W.L.R. 351. . 

26 [1973 ] 1  N.Z.L.R. 129 , hereafter referre d t o as C. v . C . (1973 : 
N.Z.). 

27 [1974 ] 2 N.Z.L.R. 435 , hereafter referre d t o a s E. v . F.  (1974 : 
N.Z.). 
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3.2 In  Australia , th e Famil y La w Ac t 197 5 mad e 
provision fo r th e registratio n o f foreig n custod y 
orders. I t is enacted tha t wher e an "oversea s custod y 
order", whic h i s a n orde r mad e i n a  "prescribe d 
overseas country' ' i s registere d i n a  cour t unde r th e 
Act, th e Australia n cour t shal l not , "wher e i t 
becomes awar e o f th e order " exercis e jurisdiction i n 
proceedings fo r custod y o f o r acces s t o th e chil d 
unless either  ever y part y concerne d ha s consente d t o 
this or it is satisfied tha t there are substantial ground s 
for believin g tha t th e welfar e o f th e chil d wil l b e 
adversely affected i f the court doe s not exercise juris-
diction. Furthermore , eve n i f i t doe s exercis e juris -
diction, i t shall not make any custody or acces s orde r 
unless satisfie d tha t eithe r th e child' s welfar e wil l b e 
adversely affecte d i f th e orde r i s no t mad e o r tha t 
there has been a  change of circumstances o f the child 
justifying th e order. 28 Th e Ne w Zealan d Guardian -
ship Amendment Ac t 197 9 enacts corresponding pro -
visions in New Zealand s o that, effectively , ther e now 
exist arrangements fo r th e reciprocal recognitio n an d 
enforcement o f custod y order s betwee n Australi a 
and Ne w Zealand . O f cours e suc h provision s ar e 
unlikely t o b e invoke d i n case s o f secre t abduction , 
for ther e th e difficult y i s that on e o f th e parent s ha s 
acted i n irregula r fashion . Nevertheless , i n In  the 
Marriage of  P.  and  B. 29 McGover n J . hel d tha t th e 
Australian provision s could provid e an analogy a s to 
how a  cour t shoul d approac h a  case where a  chil d i s 
subject t o a n unregistered  oversea s order . I n suc h a 
case, it was held, the court should no t interfere unles s 
by consen t o f th e partie s o r o n satisfactio n tha t th e 
child's welfar e require d this . Instead , th e cour t 
should ac t i n the interest s o f comit y and , provide d i t 
was satisfie d tha t n o har m woul d com e t o th e chil d 
by it, the child should be returned i f the foreign cour t 
was th e foru m conveniens . Althoug h anothe r judg e 
has take n a  differen t view, 30 th e Ful l Cour t i n a n 
unreported case 31 supports Goldstei n J.' s approach . 

3.3 I n Canada, th e decision in McKee wa s binding 
on al l courts. Commenting o n the course of decision s 
since tha t case , Christin e Davie s ha s observe d tha t 
more recentl y th e court s hav e tende d t o stres s "tha t 
the welfar e o f th e chil d i s better serve d i f h e i s to b e 
returned t o hi s plac e o f ordinar y residenc e an d cus -
tody determine d there." 32 Bu t i f th e chil d ha s 
developed root s i n th e provinc e i n whic h th e cas e i s 
brought o r i f the court i s fearful fo r it s welfare i f th e 
child i s returned, th e court wil l investigate the merits. 
Nevertheless difference s o f judicia l opinio n coul d 
still be found, a s in Oakes  v . Oakes 33 and Re  Stalder 
and Wood. 34 Th e situatio n i s complicate d b y th e 

28 Famil y La w Ac t 1975 , s . 68 . 
29 (1978 ) A.L.M.P . 349 1 3 1 F.L.R. ; (1978 ) F.C.C . 77 , 315 . 
30 In  the  Marriage  of  Kress,  (1976-7 ) 1 3 A.L.R . 309 , wher e 

Goldstein J . too k th e vie w tha t sectio n 64(1)(a ) o f th e Act , 
which establishes the welfare principle as paramount i n custody 
proceedings, require d a  ful l investigation . 

31 In  the  Marriage of  Khamis,  1978 : discussed in Attachment A  to 
the Australia n Repl y t o th e Hagu e Questionnaire . 

32 Christin e Davies , "Interprovincial Custody" , 5 6 Can. B.R . 17 , 
23 (1978). 

33 (1975 ) 5 6 D.L.R. (3d ) 73 7 (App . Div . N.B.) . 
34 (1975 ) 5 4 D.L.R. (3d ) 15 7 (C.A., Man.) . 

possibility tha t custod y order s ma y b e mad e bot h 
under provincia l chil d welfar e la w provision s o r 
under th e federa l Divorc e Act . A n orde r unde r th e 
latter jurisdiction ha s effec t throughou t Canad a an d 
supersedes a  provincia l order . Thi s mean s tha t th e 
weight t o b e give n t o a n extra-provincia l orde r ma y 
depend o n th e natur e o f bot h th e existin g an d th e 
previous proceedings . Fo r example , i f th e presen t 
proceedings ar e withi n th e divorc e jurisdiction , a 
court ma y b e les s hesitan t t o mak e a n orde r i f th e 
competing orde r wa s a  provincia l one , an d i f th e 
present proceeding s ar e under th e provincial jurisdic-
tion th e cour t ma y b e powerless t o mak e a n orde r i n 
the fac e o f a n existin g orde r unde r th e divorc e juris-
diction, althoug h th e poin t i s controversial. 35 

3.4 Thes e factors mad e the enactment o f clarifyin g 
legislation urgen t i n Canad a an d thi s ha s bee n pro -
vided i n th e for m o f th e Extra-Provincia l Enforce -
ment o f Custod y Order s Ac t draw n u p b y th e 
Uniform La w Conferenc e i n 197 4 an d enacte d i n 
Alberta, Britis h Columbia , Manitoba , Ne w 
Brunswick, Newfoundland , Princ e Edwar d Islan d 
and Saskatchewa n (Novi a Scoti a adoptin g a  varian t 
of it) . Th e statut e doe s no t appl y t o order s mad e 
under th e divorc e jurisdiction. It s scop e i s limited t o 
cases wher e ther e i s a n existin g custod y orde r i n 
effect an d it s principl e i s tha t a  loca l cour t shoul d 
give effect t o thi s order i f mad e in any foreig n "pro -
vince, stat e o r country " a s i f th e cour t itsel f ha d 
made the order unles s satisfied tha t th e child did not , 
at the  time  when  the  order  was  made,  "hav e a  rea l 
and substantia l connection' ' wit h th e province , stat e 
or countr y wher e th e orde r wa s made . Bu t th e cour t 
may depar t fro m tha t order , an d var y i t according t o 
its own judgment, i f i t is satisfied tha t a t the time the 
application befor e i t the child no longer has the "rea l 
and substantia l connection' ' wit h th e foreig n 
province, stat e o r countr y an d no w ha s such connec -
tion wit h th e jurisdictio n o f th e forum . Ther e i s a n 
emergency jurisdictio n allowin g th e cour t t o dis -
regard th e rules set out above i f i t i s satisfied tha t th e 
child woul d suffe r "seriou s harm " i f a n existin g 
custody orde r wa s complie d with . 

The U.S. Uniform Act 
4.1 Th e fina l approac h t o b e summarise d i s tha t o f 
the Unite d State s Unifor m Chil d Custod y Jurisdic -
tion Act . Referenc e to this is justified b y the fact tha t 
it was the first an d most significan t attemp t to ration-
alise an approach t o this problem within the common 
law lega l systems . Th e Ac t ha s bee n writte n abou t 
extensively.36 It s provision s hav e bee n adopte d i n 2 6 
states. I t i s necessary therefor e onl y to sketc h ou t it s 
main features . Th e Ac t i s confine d t o relationship s 

35 Se e Christine Davies , loc.  cit. 
36 Se e Brigitt e M . Bodenheimer , "Progres s unde r th e Unifor m 

Child Custod y Jurisdictio n Ac t an d Remainin g Problems : 
Punitive Decrees , Join t Custod y an d Excessive Modification" , 
65 Cal . L.R . 97 8 (1977) ; "Th e Internationa l Kidnappin g o f 
Children; th e Unite d State s Approach" , 9  Famil y La w 
Quarterly 83 (1977); and literature cited therein. Richar d Stern , 
"Stemming th e Proliferatio n o f Parenta l Kidnapping : Ne w 
York's Adoptio n o f th e UCCJA " 4 5 Brookly n L.R . 89 . 
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between th e state s o f th e Unite d States , althoug h i t 
may be applied b y analogy i n an internationa l case. 37 

Unlike th e Canadia n Act , i t i s no t confine d t o situ -
ations wher e ther e i s a n out-of-stat e decree . Thi s i s 
because i t approache s th e proble m i n th e classi c 
manner o f the conflict o f laws by attempting to create 
uniform jurisdictiona l rules . Thu s th e foru m ma y 
only exercis e jurisdictio n i f thes e rule s ar e complie d 
with. The rules are complex an d mak e use of two key 
concepts. On e i s th e concep t o f th e "hom e state" . 
This is the state in which the  child  "immediatel y pre -
ceding th e tim e involve d live d wit h hi s parents , a 
parent, o r a  person actin g as a parent, fo r a t leas t six 
months'' (o r sinc e birt h i f th e chil d i s unde r si x 
months). Thu s a  cour t ma y exercis e jurisdiction i f i t 
is a court o f a  state which i s the "hom e state " o f th e 
child at the time the proceedings star t o r had been the 
home state within si x months o f tha t tim e if the child 
is absen t "becaus e o f hi s remova l o r retentio n b y a 
person claimin g hi s custod y o r fo r othe r reasons " 
provided tha t a  paren t o r perso n actin g a s suc h con -
tinues to live in the home state. The other key concept 
is that o f a  "significant connection " wit h the court' s 
state, althoug h thi s term , unlik e "hom e state" , i s 
undefined. Thi s provide s a n alternativ e groun d fo r 
exercising jurisdictio n an d th e cour t ma y d o s o i f i t 
thinks i t is in the best interest s of th e child to exercise 
jurisdiction becaus e "(i ) th e child an d hi s parents, o r 
the chil d an d a t leas t on e contestant , hav e a  signifi -
cant connectio n wit h thi s state " and  (ii ) "ther e i s 
available in this state substantial evidenc e concernin g 
the child's present o r future care , protection, trainin g 
and persona l relationships. " Subjec t t o two proviso s 
set out below, the upshot o f thi s is that, i f some other 
state an d no t tha t o f th e foru m i s th e child' s hom e 
state and n o significan t connectio n betwee n th e child 
and a  contestant an d th e forum' s stat e ca n b e foun d 
which enable s substantia l evidenc e t o b e brough t 
before the forum, th e court should decline to hear th e 
case. This is so whether or not there exists any out-of -
state order. Th e two provisos allow the court t o exer -
cise jurisdiction despit e failur e t o satisfy th e above if 
(i) the chil d i s physically presen t an d "i t i s necessar y 
in a n emergenc y t o protec t th e chil d becaus e h e ha s 
been subjected t o or threatened wit h mistreatmen t o r 
abuse o r i s otherwis e neglecte d o r dependent " or  i t 
appears tha t n o othe r stat e woul d hav e jurisdictio n 
under substantiall y simila r jurisdictiona l rule s o r 
another stat e ha s decline d t o exercis e jurisdiction o n 
the ground tha t th e present foru m i s most convenient . 
But eve n wher e th e cour t ma y hav e jurisdictio n i n 
terms o f th e rules , two circumstances ar e spel t ou t i n 
which the court may nevertheless decline jurisdiction. 
One i s wher e th e cour t find s tha t i t i s no t th e con -
venient foru m an d anothe r cour t i s more appropriate ; 
the othe r i s where th e petitione r fo r a n initia l decre e 
has wrongfull y take n th e chil d ou t o f anothe r stat e 
"or ha s engaged i n similar reprehensibl e conduct". 38 

These are, of course, discretionary provision s and th e 
Act direct s the court' s attentio n t o the welfare o f th e 

37 Se e Shalit  v . Shalit,  (1978 ) 8  Family La w 2 . 
38 Thi s als o applie s i f a  petitione r seek s t o hav e an earlie r decre e 

modified an d h e o r sh e ha s wrongfull y take n o r retaine d th e 
child o r violate d an y provisio n o f th e existin g order . 

child an d th e desirabilit y o f communicatin g wit h th e 
out-of-state court. 39 

4.2 Th e Ac t ha s explici t provision s relatin g t o th e 
recognition o f a n out-of-stat e custod y order . Thi s 
shall b e recognise d i f th e othe r cour t ha s exercise d 
jurisdiction unde r statutor y provision s whic h sub -
stantially accor d wit h thos e o f th e Ac t o r i n factua l 
circumstances meetin g thes e standards . Th e hom e 
court ma y modify th e order only if the other cour t n o 
longer ha s jurisdiction i n accordance wit h th e stand -
ards o f th e Ac t an d i f i t itsel f no w ha s jurisdiction . 
But i f i t does exercis e jurisdiction unde r thes e terms, 
it mus t giv e du e consideratio n t o th e transcrip t an d 
other record s o f th e previou s proceedings . 

Reflections o n the common law approaches 
5.1 I t is of course difficult t o construct a  coherent set 
of principle s fro m case s fro m suc h divers e jurisdic -
tions an d acros s fort y years . Nevertheless , th e out -
lines o f som e kin d o f patter n ca n perhap s b e 
discerned, i n retrospect . I  wil l divid e th e case s ver y 
broadly betwee n thos e wher e a  foreig n orde r exist s 
when the case comes to hearing and where there is no 
such order , althoug h mor e refine d sub-division s wil l 
have t o b e made . 

Where ther e i s a  foreign orde r 
5.2 Thes e cases include those where an orde r existe d 
at th e tim e o f th e abductio n fro m th e foreig n juris -
diction o r th e imprope r retentio n o f th e chil d i n th e 
present jurisdictio n an d thos e wher e a n orde r ha s 
been made in the foreign cour t after  th e abduction o r 
retention. In  bot h case s th e essentia l questio n i s th e 
same: shoul d th e decisio n o f th e foreig n cour t b e re-
opened? Th e abductin g o r retainin g part y wil l argu e 
that th e abduction o r retention ha s itself change d th e 
circumstance an d (perhaps ) tha t othe r ne w factor s 
have arisen . T o this , th e "Cross' ' principl e replie s 
that, unles s thes e ne w event s rais e a  stron g prim a 
facie case that complianc e with the foreign orde r wil l 
harm th e child , th e cour t shoul d follo w th e foreig n 
order. In  McKee  (wher e th e foreig n orde r ha d bee n 
made befor e th e abduction) , Lor d Simond s sai d tha t 
the cour t mus t for m it s "independen t judgment " o n 
the whole question o f th e child's welfare , bu t i t could 
give "proper " weigh t t o th e foreig n judgment . Th e 
tension betwee n thi s approac h an d th e "Cross " 
principle depend s o n th e weight whic h i t i s proper t o 
attach t o th e foreig n judgment . I t can b e resolved b y 
holding tha t th e "proper " weigh t i s t o regar d i t a s 
providing compellin g evidenc e a s t o wha t i s best fo r 
the child , t o b e departe d fro m onl y i n exceptiona l 
circumstances. This , i t wil l b e remembered , wa s th e 
way i n whic h Speigh t J . i n C . v . C . (1973 : N.Z. ) 

39 Perhap s strangely , th e interes t o f th e child i s not referre d t o in 
the provisio n allowin g a  cour t t o declin e jurisdictio n o n a n 
application fo r a n initia l decre e fo r reprehensibl e conduct : th e 
court ma y declin e "i f thi s is just an d prope r unde r th e circum-
stances". Th e child' s interest s ar e referre d t o i n the case of a n 
application fo r a  modificatio n decre e b y a  perso n guilt y o f 
impropriety an d i n connectio n wit h th e foru m no n convenien s 
rule. 
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moved awa y fro m th e McAee-base d approac h o f Re 
B. (1971 : N.Z. ) an d i n th e directio n o f th e "Cross " 
principle. 

5.3 I t i s possibl e tha t thi s approac h coul d b e des -
cribed a s trul y reflectin g th e judicia l practic e exam -
ined abov e wer e i t no t fo r on e majo r factor . Thi s i s 
that, i n som e cases , ther e mus t hav e bee n a  stron g 
suspicion tha t th e foreig n orde r itsel f wa s no t base d 
upon th e welfare principle . Th e orde r o f th e Maltes e 
court i n re  TA  (1972 ) o n th e fac e o f it , seem s t o b e 
based mor e o n notion s o f patriarcha l righ t tha n 
children's welfare . I n In the  Marriage of  Khamis  [se e 
note 31] , Watson J . i n the Family Cour t o f Australi a 
pointed ou t tha t an order which was not based o n th e 
child's welfar e woul d hav e littl e significanc e i n 
Australia. I n C . v . C . (1973 : N.Z. ) on e reaso n wh y 
Speight J . wa s prepared t o plac e grea t weigh t o n th e 
Canadian decisio n wa s because he knew the Canadia n 
courts followe d th e welfar e principle . This , i t i s 
suggested, ma y b e a  centra l proble m i n establishin g 
some kin d o f principl e simila r t o th e "Cross " prin -
ciple a t a n internationa l level . Whil e i t ma y b e 
reasonable to assume that states or provinces within a 
federal syste m wil l appl y broadl y simila r notion s o f 
the welfar e principl e i n custod y determinations , an d 
therefore t o requir e stat e o r provincia l court s t o 
accord grea t valu e t o suc h determination s a s indi -
cators o f th e child' s interests , thi s ma y no t b e s o 
between foreig n countries . 

5.4 Wher e th e foreig n orde r i s interi m only , i t 
cannot b e expecte d t o b e base d o n a  ful l assessmen t 
of the child's interests . I t will normally be an attemp t 
to "hold " th e situation pendin g inquiry . Sometimes , 
however, i t seem s tha t th e orde r represent s a  pre -
conceived ide a o f wher e a  child shoul d be , a s in re  B 
(1940) where it is hard t o see any obvious prima facie 
reason wh y th e interi m orde r shoul d hav e bee n i n 
favour o f th e father . O n othe r occasions , th e orde r 
appears t o hav e bee n mad e t o punis h th e abductin g 
parent, a s i n re  H. (1966) . I n re  Kernot (1965 ) ther e 
had been no judicial assessment of the child's interest s 
at all ; th e orde r simpl y incorporate d th e partie s 
agreement. I n suc h cases , i t i s eas y t o understan d 
judicial reluctanc e t o "abdicate " thei r functio n o f 
determining thos e interest s i n favou r o f th e foreig n 
judgment.40 

Where proceedings in a foreign cour t are in process 
at time of abductio n o r retention 
5.5 Thi s categor y wil l includ e case s wher e a  chil d i s 
removed (o r retained ) whil e proceeding s ar e i n trai n 
but n o orde r ha s yet  bee n made , bu t als o include s 
cases where although ther e wa s no orde r (eve n o f a n 
interim nature ) whe n th e abductio n o r retentio n 
occurred, suc h a n orde r ma y have subsequently bee n 
obtained i n th e foreig n court , i n thes e situation s 
there i s a  stron g inclinatio n t o orde r th e chil d t o b e 
returned t o th e jurisdictio n o f th e cour t whic h i s 
already seise d o f th e matter . Thi s happene d i n re  G. 

40 Se e th e observation s o f MacDonal d J . i n Walker  v . Walker, 
1974 3  W.W.R . 4 8 (S.C. , B.C.) , wher e h e cam e t o a n inde -
pendent judgmen t differin g fro m a  Californi a orde r becaus e 
the orde r ha d no t bee n precede d b y a  ful l hearing ; se e als o 
Watson J . in In the  Marriage of  Khamis  (1978 ) (above note 31). 

(1969) where Buckley J. , wh o in other case s followe d 
the McKee  approach , ordere d th e chil d int o th e 
jurisdiction (Scotland ) i n whic h divorc e proceeding s 
had (properly ) been instituted . Thi s might be thought 
a particularl y stron g exampl e becaus e there had bee n 
no abductio n o f th e chil d a t all ; th e fathe r simpl y 
returned t o Scotland whe n his marriage broke up; the 
child had never been there. Yet the Scottish court was 
considered th e forum  conveniens  an d th e chil d 
delivered int o it s jurisdictio n i n th e absenc e o f 
evidence tha t thi s woul d caus e i t seriou s harm . I t 
seems possibl e tha t th e Cour t o f Appea l migh t hav e 
acted i n a  simila r manne r i n Re  K  (Infants), 41 wher e 
Canadian divorc e proceeding s ha d bee n institute d 
some tim e afte r th e childre n ha d bee n brough t t o 
England, i f the Cour t ha d no t bee n convince d tha t i t 
would hav e bee n dangerous t o return th e children. I t 
seems tha t simila r consideration s underla y th e 
decisions o f Cros s J . i n In  re  H.  (1966) . Ther e ha d 
been a  goo d dea l o f litigatio n concernin g acces s 
arrangements i n Ne w Yor k prio r t o th e remova l o f 
the childre n an d i t coul d b e sai d tha t thos e matter s 
were no t completel y settle d there . Indeed , ther e wa s 
much conflictin g evidenc e fro m America n psy -
chiatrists whic h remaine d t o b e assesse d b y th e Ne w 
York court . I t i s als o clea r that , wer e h e no t con -
vinced tha t th e circumstance s wer e exceptional , 
Cross J . woul d hav e returne d th e childre n t o Ne w 
Mexico i n re  E(D) (1967 ) a s the matte r ha d bee n pu t 
under wa y i n th e Ne w Mexic o cour t an d shoul d b e 
completed there . However , i t must b e said that Re  C. 
(1978) is contrary to this practice, but this was largely 
because th e cour t wa s convince d tha t th e Californi a 
court would , whe n i t had finishe d it s deliberations o n 
the merits , hav e decide d t o orde r th e childre n t o 
return t o England . 

Where there have been no  proceedings i n a foreign 
court a t the time of th e abduction o r retention 
5.6 Thes e case s hav e prove d t o hav e bee n ver y 
difficult an d i t seem s tha t th e dominan t reactio n ha s 
been t o approac h th e solutio n throug h a  practica l 
assessment i n each cas e as to what wa s best t o do fo r 
the children . In  re  T.  (1968 ) i t wil l b e recalled , th e 
Court o f Appea l too k th e vie w tha t ther e wa s n o 
essential differenc e betwee n case s wher e a  chil d wa s 
removed i n breach o f a n orde r o f a  foreign cour t an d 
where h e wa s remove d surreptitiousl y eve n wher e 
there ha d bee n n o suc h proceeding s a t tha t time . I f 
the children "belonged " t o a  foreign country , tha t i s 
where the y shoul d g o i f issue s concernin g thei r 
custody aros e fo r determination . However , certai n 
other factor s wer e presen t i n tha t cas e whic h shoul d 
qualify thi s approach . In  fac t i t seem s tha t th e cour t 
did hea r extensiv e evidence , perhap s al l wha t wa s 
available, and th e court forme d a  strong view, clearly 
based o n its assessment o f the children's welfare , tha t 
they shoul d b e pu t i n a  positio n wher e the y coul d 
retain thei r tie s wit h thei r father . Thi s coul d onl y b e 
achieved b y their return to Canada. I n re A (1970 ) the 
court refuse d t o orde r th e retur n o f th e childre n t o 
Jersey, wher e th e fathe r ha d faile d t o retur n the m 
despite hi s original agreemen t t o do so . I t i s true tha t 

41 (1976 ) 6  Family La w 150 . 
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Harman L . J . though t tha t thi s wa s no t a  cas e o f 
acting "b y stealth' , bu t i t remains tha t th e fathe r di d 
"change hi s mind" . I t migh t b e wondere d whethe r 
the court would have adopted th e same attitude i f the 
children ha d visite d hi m unde r acces s arrangement s 
embodied i n a Jersey cour t orde r an d h e had acte d i n 
breach o f i t even though h e had no t intended t o do so 
when th e childre n cam e t o him . Re  L  (1974 ) wa s a 
strong affirmatio n o f th e court' s dut y t o decid e th e 
case o n th e merit s an d it , to o wa s a  cas e wher e th e 
children ha d bee n remove d fro m abroa d befor e an y 
proceedings wer e institute d there . Th e decisio n tha t 
the childre n shoul d g o bac k t o German y wa s base d 
on a n assessmen t o f thei r welfare . S o als o th e 
decision i n Re  B.  (197 1 :N.Z.) tha t th e cour t shoul d 
decide th e merit s wa s mad e i n a  contex t wher e th e 
children ha d bee n remove d fro m th e foreig n countr y 
(Australia) befor e proceeding s ha d bee n institute d 
there. Th e mothe r ha d simpl y returne d t o Ne w 
Zealand (he r nativ e country ) wit h th e children , con -
tending he r marrie d lif e ha d becom e intolerable , an d 
she an d th e childre n ha d bee n ther e fo r a  yea r whe n 
the hearin g too k place . Similarly , i n Norman  v . 
Norman (No.  1), 42 wher e a  fathe r ha d take n th e 
children fro m thei r schoo l i n Switzerlan d an d 
brought the m ou t t o Australi a i n a n effor t t o 
persuade hi s wife t o follo w hi m ther e fro m England , 
Smithers J . decided , bot h o n th e basi s o f th e 
children's interest s an d o n foru m conveniens , tha t 
the issu e should b e decided i n Australi a eve n thoug h 
the wife ha d subsequentl y obtaine d a n ex parte orde r 
in Englan d fo r thei r retur n there . Amon g othe r 
things, h e too k int o accoun t th e chance s o f a  famil y 
reconciliation i f th e wif e wer e t o com e ou t t o 
Australia. 

Of cours e som e case s see m t o hav e a  differen t 
emphasis,43 bu t i t ca n perhap s b e suggeste d tha t th e 
courts seem to be more ready to examine the merits if 
the abduction o r retentio n di d no t violat e an existin g 
order no r resul t fro m a n attemp t t o evad e proceed -
ings already instituted . 

Particular factor s take n int o accoun t 
5.7 Wher e a  cour t i s investigatin g th e merit s o f th e 
issue, al l factor s relevan t t o tha t issu e may o f cours e 
be examined. Bu t ther e ar e specia l factor s take n int o 
account whic h ar e relevan t t o internationa l 
abduction cases . Som e o f thes e ar e considere d here : 

Inconvenience and  expense  to  the  innocent  party 
5.8 Ther e ca n b e littl e doub t tha t thi s consideratio n 
has weighed heavily with courts which have wished to 
restore abducte d childre n t o thei r countr y o f origin . 
A strikin g illustratio n o f th e hardship s tha t ca n b e 
caused t o tha t paren t i s foun d i n Re  E(D)  (1967 ) 
where th e mothe r endure d grea t hardship s i n 
following an d secretl y observin g he r children . 
Similarly, i n In  re  T (1968) th e Canadia n fathe r ha d 
been pu t t o grea t difficult y (e.g . havin g t o obtai n si x 
months leave ) i n comin g t o Englan d an d contestin g 
proceedings there , and , a s ha s bee n observed , 

42 (1968 ) 1 2 F.L.R. 29 , hereafte r referre d t o a s Norman  (1968) : 
Aus.). 

43 Fo r exampl e Re M-R  ( A minor ), (1975 ) 5 Family La w 55 ; Re K 
{Infants), (1976 ) 6  Famil y La w 150 . 

Speight J . wa s greatly concerne d abou t th e hardshi p 
caused t o th e Canadia n mothe r i n C . v . C . 
(1973:N.Z.). Thes e difficultie s ca n perhap s i n som e 
cases partl y b e me t b y orderin g th e abducto r t o 
recompense th e innocen t part y (a s in C . v . C.). 44 But 
in In  re  H.  (1966 ) Cros s J . wa s greatl y concerne d 
about a  mor e fundamenta l disadvantag e suffere d b y 
the innocen t party : viz.  th e fac t tha t hi s o r he r 
chances o f bein g awarde d diminis h th e longe r th e 
child i s away from the m and develops roots in its new 
environment. Thi s prejudic e can , o f course , b e 
avoided onl y b y an orde r fo r th e return o f th e child . 

Distance 
5.9 I n hi s articl e o n th e Ne w Zealan d approach , D . 
J. S . Lain g find s on e groun d fo r supportin g tha t 
approach a s agains t tha t o f Cros s J . th e fac t that , 
owing t o it s geographical location , th e problem doe s 
not arriv e s o frequentl y i n tha t country . Thi s facto r 
could als o influence th e readiness o f a  court t o orde r 
the retur n o f th e child . Thi s i n itsel f coul d b e a  very 
expensive undertaking , perhap s eve n beyon d th e 
means o f th e parties . I t could als o b e very disruptiv e 
to th e child , a  facto r whic h ma y hav e influence d th e 
decision o f Smither s J . t o hear the merits in Australia 
in Norman  v . Norman  (1968 : Aus). I t i s not a  poin t 
which seem s t o hav e concerne d th e Englis h court s 
very much , bu t i n Re  C.  (1978) , whic h marke d a 
return t o the McKee approach , i t is probable tha t th e 
factor o f distance , couple d wit h th e impressio n 
formed b y the cour t tha t th e Californi a cour t woul d 
simply retur n th e childre n t o England , agai n playe d 
an importan t par t i n determinin g th e cour t t o hea r 
the merits i n England. Th e practical consequence s o f 
such travellin g an d disruptio n migh t b e though t 
much mor e severe than i f the competing jurisdiction s 
were, fo r example , Englan d an d Scotland , an d i t i s 
possible tha t thi s migh t b e a n unconsciou s facto r 
distinguishing th e outcome of a  case like Re C.  (1978) 
and tha t i n a  case like re  G. (1969) . 

Prediction of  decision  of  foreign court 
5.10 W e hav e see n tha t alread y i n re  Kernot, (1965 ) 
the English cour t took i t upon itsel f t o decide an issue 
because, amon g othe r reasons , i t though t tha t th e 
Italian cour t woul d simpl y appl y Englis h law . Mos t 
strikingly, i n Re  C.  (1978 ) a  stron g facto r i n deter -
mining th e Englis h cour t t o decid e the merit s was it s 
understanding tha t th e Californi a cour t wa s ver y 
likely t o mak e a n orde r tha t th e childre n shoul d b e 
with thei r father , wh o was in England. Furthermore , 
although thi s point di d not seem to concern th e judge 
in E.  v . F.  (1974 : N.Z.) , th e chanc e tha t a n Englis h 
court migh t hav e returne d th e chil d t o Ne w Zealan d 
would see m to have provided a  further reaso n fo r th e 
issue being determined i n New Zealand . Thes e are, i t 
seems, legitimat e considerations , fo r indee d i t woul d 
be futil e t o transfe r th e parties , witnesse s an d 
children t o a  jurisdictio n whic h migh t itsel f declin e 
jurisdiction o r simply transfer th e children back. Thi s 
argues very strongly fo r som e degree of co-operatio n 
between court s s o tha t i t ca n b e discovere d whethe r 

44 Powe r t o make such an order agains t a n abductor ha s been pu t 
on a  statutory footin g i n Ne w Zealand: Guardianshi p Amend -
ment Ac t 1979 , s . 2 , insertin g a  ne w Sectio n 22 G int o th e 
Guardianship Ac t 1968 . 
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some o f th e assumption s mad e b y th e foru m cour t 
about it s attitude s ar e i n fac t correct . 

Availability of  evidence 
5.11 Undoubtedl y the courts have placed a  good dea l 
of weight  upo n th e questio n o f whic h cour t i s likel y 
to hav e th e bes t evidenc e befor e i t t o determin e th e 
children's welfare . I n Norman,  (1968 : Aus ) fo r 
example, wher e th e abilit y o f th e husban d t o cop e 
with hi s ne w jo b woul d b e a n importan t factor , th e 
judge observe d tha t evidenc e o n thi s coul d bes t b e 
given i n Australia . Thi s facto r als o seeme d a  reaso n 
in Re L.  (1974 ) fo r preferrin g th e case to b e heard i n 
Germany an d why , wer e i t no t fo r th e exceptiona l 
nature o f th e case , Cros s J . woul d hav e ordere d th e 
return o f th e childre n i n re  E(D) (1967) . 

Deterrence 
5.12 Thi s i s a  ver y obviou s reaso n fo r makin g 
"peremptory" order s fo r th e return o f children , an d 
it i s articulated b y Cartwright J . i n McKee an d Cros s 
J. i n re H. (1966 ) and Harma n L . J . i n In re  T (1968). 

Observations on United States and 
Canadian provisions 
Uniform Chil d Custod y Jurisdictio n Ac t 
5.13 A s Brigitt e M . Bodenheime r ha s pointe d out 45 

the workin g o f th e Unifor m Ac t ha s bee n mad e 
difficult b y three practices . On e i s the willingnes s o f 
some courts stil l to transfer custod y fro m on e paren t 
to th e other , no t o n th e basi s o f th e child' s interests , 
but a s a  punishmen t agains t th e abductor . Ar e suc h 
orders t o be recognised unde r th e Act? Althoug h th e 
Act itsel f ha s n o provisio n excludin g them , sh e 
submits tha t it s "  underlying policies " permi t refusa l 
to recognis e them. 46 A s wa s pointe d ou t above , th e 
fact tha t a  foreign orde r ha d th e appearance o f bein g 
a penal orde r migh t hav e been a  reason fo r refusa l o f 
English court s t o defe r it . I f provision s ar e t o b e 
agreed on the recognition and enforcement o f foreig n 
custody orders , there needs to be some assurance tha t 
the foreig n cour t ha s acte d o n principle s acceptabl e 
to the forum . 

5.14 Th e othe r difficultie s mentione d b y 
Bodenheimer ar e those which arise where the origina l 
order divide d custod y betwee n th e parents—tha t is , 
where custody i s to alternate between them . These of 
course ar e compromise s (an d on e wonder s ho w fa r 
they ar e founde d o n a  vie w o f th e child' s interests ) 
and ma y becom e frustrate d b y th e movemen t o f a 
parent. In  suc h circumstance s th e origina l orde r ca n 
hardly be enforced: indeed , a s Bodenheimer says , the 
original decisio n reall y lef t th e questio n 
undetermined, an d th e foru m wil l hav e t o mak e it s 
own decisio n o n th e merits . Als o a  proble m wer e 
cases wher e th e origina l orde r ha s undergon e 
"excessive modification. " Althoug h thi s migh t b e 

45 loc.  cit.  not e 3 6 above . 
46 Se e Brooks v . Brooks 53 0 P. 2d. 547 (1975), where the Court o f 

Appeal in Oregon refuse d t o recognise a Montana decree which 
was mad e "withou t an y evidenc e o f th e circumstance s o f th e 
children" simpl y a s a  "punitive " measure . 

dubious practice , Bodenheime r think s that th e modi -
fications shoul d stil l b e recognise d unde r th e 
Uniform Act , otherwis e th e secon d foru m woul d b e 
acting i n a n appellat e capacity . Excessiv e modi -
fication migh t possibl y hav e bee n th e roo t caus e o f 
the difficultie s tha t le d t o th e abductio n i n McKee. 
However, i f foreig n order s ar e t o b e accorde d an y 
recognition, an d ther e i s assuranc e tha t th e foreig n 
court i s acting according t o the children's interests , i t 
would see m t o b e necessary t o recognis e an d enforc e 
all subsequent adjustment s b y the foreign court . Thi s 
would b e th e cas e unde r th e Unifor m Act . 

5.15 Question s o f distanc e an d predictio n o f th e 
decision o f th e "foreign " cour t d o no t pla y an y 
explicit rol e i n th e Unifor m Act . Apar t fro m th e 
emergency jurisdictio n an d tha t whic h i s exercisabl e 
if n o othe r stat e ha s jurisdiction , th e foru m wil l no t 
have jurisdiction t o hea r th e cas e unles s th e groun d 
rules ar e satisfied . Thes e requir e th e foru m t o b e i n 
the child' s "hom e state " or  th e chil d an d a 
contestant t o hav e a  "significan t connection " wit h 
the state . I t ma y b e tha t th e concep t o f "significan t 
connection" i s sufficiently wid e s o that , o n th e fact s 
present i n cases such a s Re C.  (1978) , and Norman  v . 
Norman (1968:Aus) , tha t is , i f practica l 
considerations (suc h a s distanc e an d predictio n o f 
outcome) argu e i n favou r o f assumptio n o f 
jurisdiction, thi s establishe s a  "significan t 
connection", an d allow s th e cas e t o b e heard . 
Availability o f evidenc e in the forum i s referred t o as 
a necessar y conditio n ove r an d abov e th e significan t 
connection tes t t o enabl e jurisdiction t o b e assume d 
under thi s head . Bette r availabilit y o f evidenc e i n 
another stat e is referred t o as one reason why a court , 
although qualifyin g unde r th e jurisdictio n rule s t o 
hear th e case, may , i n its discretion, declin e to do so. 

Extra-Provincial Enforcemen t o f Custod y Order s 
Act 
5.16 A s state d above , thi s enactmen t i s confine d 
to th e enforcemen t b y th e foru m o f foreig n order s 
made b y a  cour t o f a  "province , stat e o r country " 
with a  rea l an d substantia l connectio n wit h tha t 
jurisdiction. N o provisio n i s mad e fo r difficultie s 
that ma y aris e i n th e cas e o f pena l o r indeterminat e 
orders, problem s o f distanc e o r danger s o f excessiv e 
movement o f children . No r doe s th e Ac t exten d t o 
abductions wher e ther e i s no custod y orde r i n force . 

The Law Commissions' Working Paper 
6.1 Th e Englis h an d Scottis h La w Commission s 
have published a  Working Paper , wit h tentative con -
clusions, concernin g th e proble m o f conflict s i n 
custody matter s withi n th e Unite d Kingdom. 47 Th e 
publication deal s wit h tw o majo r concerns : 
establishing a  common basi s fo r th e exercise of juris -
diction i n custod y matter s throughou t th e Unite d 
Kingdom an d providin g fo r a  syste m o f recognition , 

47 Th e La w Commission , Workin g Pape r No . 68 ; Th e Scottis h 
Law Commission, Memorandu m No . 23: Custody of  Children: 
Jurisdiction and  Enforcement  within  the  United  Kingdom 
(H.M.S.O.) (1976) . 
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within the United Kingdom , o f U.K . custod y orders . 
The cause of th e problem i s that a s between Scotlan d 
(and t o a  muc h lesse r extent , Norther n Ireland ) an d 
England an d Wales , jurisdictiona l rule s o n thi s 
matter var y an d th e jurisdictio n o f th e court s i s 
confined t o thei r ow n country . 

6.2 Th e Commission s believ e tha t th e 
establishment o f commo n jurisdictiona l rule s wil l g o 
a long way to resolving the difficulties. The y suggest , 
in the first place , that proceedings fo r divorce , nullit y 
or separatio n shoul d hav e pre-eminent statu s so that , 
where suc h proceeding s ar e pending , n o othe r U.K . 
court shoul d exercis e jurisdictio n i n "independent' ' 
custody proceeding s (thi s include s wardshi p 
proceedings) "if , an d onl y if , th e chil d i n question i s 
habitually residen t i n tha t countr y a t th e dat e o f th e 
commencement o f th e proceedings" . Th e concep t o f 
"habitual residence " i s clarified b y a presumption o f 
habitual residenc e i n the country wher e the child ha s 
resided "cumulativel y fo r th e longes t perio d i n th e 
year immediatel y precedin g th e commencemen t o f 
the proceedings " bu t n o accoun t wil l b e take n o f a 
period o f residenc e durin g th e previou s yea r whic h 
has bee n obtaine d b y th e chang e o f th e child' s 
residence withou t lawfu l authority . Th e Com -
missions wer e undecide d a s t o whethe r jurisdictio n 
should b e conferre d b y th e consen t o f th e parties . 
Emergency jurisdictio n base d o n mer e physica l 
presence would b e allowed i f thi s was necessary "fo r 
the protection o f th e child. " 

6.3 Th e Commission s propos e a  genera l schem e 
for th e recognitio n an d enforcemen t o f custod y 
orders withi n th e U.K . Thi s woul d involv e the regis -
tration o f th e orde r i n th e suprem e cour t o f anothe r 
part o f th e U.K . whic h shoul d b e enforce d b y tha t 
court unles s ther e i s a  late r an d competin g orde r o f 
another U.K . court . Thi s schem e woul d appl y t o 
interim orders . 

6.4 Certai n othe r idea s ar e pu t forwar d b y th e 
Commissions, notabl y i n relatio n t o preventiv e 
action, whic h wil l b e considere d later . I t i s no t th e 
purpose o f thi s pape r t o offe r detaile d consideratio n 
of th e Commissions ' ideas , bu t simpl y t o conside r 
their possibl e adaptation i n an internationa l context . 
In thi s respect , on e major differenc e betwee n th e cir -
cumstances facin g th e Commission s an d th e inter -
national pictur e i s that , withi n th e U.K. , al l court s 
are enjoine d t o giv e th e child' s interest s paramoun t 
consideration i n question s relatin g t o it s custody . 
This i s see n a s a  significan t poin t b y th e La w Com -
missions.48 Th e Commission s se t ou t a  numbe r o f 
objectives whic h the y conside r jurisdictiona l rule s 
should see k t o attain . The y shoul d attemp t t o ascer -
tain a  foru m "wit h whic h th e chil d and , preferably , 
other person s concerned , hav e th e closes t long-ter m 
connections"; th e foru m shoul d als o b e convenien t 
for them , whic h mean s no t onl y tha t i t shoul d b e 
reasonably accessible , bu t tha t th e relevan t evidenc e 
should b e availabl e withou t undu e difficulty ; th e 
rules shoul d b e clea r an d suc h tha t th e decisio n 
should b e recognised abroad ; the y should discourag e 

48 La w Commissions , op.  cit.  paras . 1.7 , 1. 9 an d 2.28 . 

forum shopping. 49 T o thes e objective s ther e ca n b e 
little objection . Bu t withi n th e contex t o f a  small , 
culturally homogeneou s geographica l unit , lik e th e 
United Kingdom , the y ma y b e mor e easil y attaine d 
than i n a n internationa l context . If , fo r example , a n 
English cour t decline s jurisdiction o n the ground tha t 
the child' s habitua l residenc e i s Scotland, t o transfe r 
the hearin g t o Scotlan d (whic h ma y o r ma y no t 
require th e transfe r o f th e chil d there : a  chil d ma y 
retain hi s habitual residenc e there while remaining a t 
school i n England ) i s a  relativel y eas y matter . S o 
also, th e recognitio n o f a n interi m orde r i n anothe r 
jurisdiction ma y involv e th e retur n o f th e child fro m 
Scotland t o Englan d o r vice  versa,  an d thi s i s com -
paratively simple . No r woul d i t b e ver y disruptiv e 
should th e fina l determinatio n requir e th e retur n 
again o f th e chil d t o th e jurisdictio n fro m whic h h e 
had recentl y bee n sen t back . Finally , th e machiner y 
for registerin g order s withi n th e Unite d Kingdo m i s 
likely to work more expeditiously than any procedur e 
that i s likel y t o b e devise d i n registerin g oversea s 
orders an d co-operatio n betwee n court s wil l be mor e 
easily achieved . 

International development s 
7.1 Thes e hav e bee n wel l documented , i n particula r 
by th e Preliminar y Documen t prepare d b y C . A . 
Dyer fo r th e Permanen t Burea u o f th e Hagu e 
Conference50 and th e Memorandum presente d b y the 
Government o f Canad a t o th e Meetin g o f th e Com -
monwealth La w Minister s i n Winnipe g i n Augus t 
1977. Thes e development s ca n b e chronologicall y 
summarized: 
1960: 48t h Conferenc e o f th e Internationa l La w 
Association a t Hamburg adopte d a  draft Conventio n 
on th e Recognitio n o f Order s o n th e Custod y o f 
Infants. I t considere d primar y jurisdiction shoul d b e 
placed on the courts of the country in which the child 
is ordinaril y resident . I f ther e i s n o orde r i n tha t 
country, subsidiar y jurisdictio n i s conferre d o n th e 
courts o f th e countr y o f th e child' s nationalit y o r 
where divorc e an d relate d proceeding s affectin g th e 
child ar e pending . Th e draf t Conventio n ha d 
provision fo r recognitio n an d enforcemen t o f 
custody orders . Th e Conventio n ha s neve r bee n 
ratified. 

1961: Conventio n o f 5  Octobe r concernin g th e 
Powers o f Authoritie s an d th e La w Applicabl e i n 
Respect o f th e Protection o f Children . Thi s has bee n 
ratified b y seve n Europea n countries. 51 Th e 
Convention i s notabl e fo r th e primac y accorde d t o 
the provision s o f th e stat e o f a  child' s nationality . 
Hence, althoug h th e "judicia l o r administrative " 
authorities o f hi s "habitua l residence " ar e allowed , 
under Articl e 1 , t o tak e measure s fo r th e protectio n 
of hi s perso n o r propert y (i n thi s i s understoo d t o 

49 La w Commissions , op.  cit.  para . 3.36 . 
50 C . A . Dyer , Questionnaire  and  Report  on  International  Child 

Abduction by  One  Parent  (1978) , hereafte r referre d t o a s th e 
Dyer Report . 

51 Federa l Republi c o f Germany , Austria , France , Luxembourg , 
the Netherlands , Portugal , Sweden . I t i s se t ou t i n (1961 ) 1 0 
I.C.L.Q. 53 . 
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include custody orders) , this is subject t o "a relation -
ship subjectin g th e infan t t o authority , whic h arise s 
directly fro m th e domesti c la w o f th e stat e o f th e 
infant's nationality " an d i t i s the latte r relationshi p 
which mus t b e recognised b y contractin g states . I t i s 
true tha t th e "authorities' ' i n th e stat e o f th e child' s 
habitual residenc e ma y tak e measure s fo r hi s 
protection i f he is threatened b y serious danger t o his 
person o r property , bu t thes e need no t b e recognise d 
by other contractin g states. 52 Furthermore, whil e i t is 
provided tha t measure s take n b y th e authoritie s o f 
the stat e o f habitua l residenc e remai n i n forc e i f 
habitual residenc e i s changed unti l th e authoritie s i n 
the new state of habitua l residenc e replace them afte r 
consultation wit h th e forme r habitua l residence , i t i s 
expressly provide d tha t i f th e chil d wa s previousl y 
under th e protectio n o f th e stat e o f hi s nationality , 
the measures o f tha t stat e shal l remain i n force i n the 
state o f th e new habitua l residence. 53 

It i s clea r tha t th e drafter s o f th e Conventio n di d 
not address themselves successfully t o the problem o f 
abduction i n it s moder n form. 54 Th e primac y o f 
measures o f th e stat e o f nationalit y i s totall y 
irrelevant t o th e solutio n o f thi s problem . No r ar e 
there provisions fo r th e enforcement, i n one jurisdic-
tion, o f order s i n anothe r o r fo r th e retur n o f 
abducted children . 

1976: Tw o draf t convention s wer e prepare d b y a 
Committee o f Expert s o f th e Counci l o f Europe : 
"Draft Europea n Conventio n o n Recognitio n an d 
Enforcement o f Decision s Relatin g to the Custody o f 
Children" an d "Draf t Europea n Conventio n 
Relating t o a n Internationa l Tribuna l o n Matter s o f 
Custody o f Children" . Th e latte r ha s receive d ver y 
little suppor t a t Th e Hagu e woul d b e irrelevan t fo r 
Commonwealth purposes , s o wil l b e ignore d here . 
The forme r wa s adopted i n Strasbour g i n Novembe r 
1979. It s provisions wil l be considered i n detai l later . 
In broa d outline , it s objectiv e i s t o requir e state s t o 
restore a child "forthwith " t o his state of origin i f he 
has bee n remove d o r retaine d contrar y t o a 
"decision" o f a  competen t authorit y o f a  stat e o f 
which th e chil d an d hi s parent s wer e th e sol e 
nationals an d th e chil d ha d hi s habitua l residenc e i n 
that stat e provide d tha t th e reques t fo r restoratio n i s 
made within six months of the reduction o r retention . 
Foreign custod y order s ar e t o b e recognise d an d 
enforced i n varying degree depending o n the speed in 
which a n applicatio n t o restor e th e chil d i s made . 
Provision i s als o mad e fo r th e establishmen t o f 
Central Authoritie s i n contractin g state s wit h th e 
tasks o f facilitatin g communicatio n betwee n state s 
on thes e matters , discoverin g th e whereabout s o f 
children an d ensurin g th e retur n o f childre n whe n 
enforcement i s granted . 

7.2 197 9 Th e Specia l Commissio n o f Th e Hagu e 
Conference discusse d th e proble m i n Marc h 197 9 
and, afte r settin g ou t it s conclusions , a  Preliminar y 
Draft Conventio n wa s agree d i n Novembe r 1979 . 

52 Articl e 8 . 
53 Articl e 5 . 
54 A n attempt t o introduce an article dealing with cases of evasio n 

of th e authoritie s havin g jurisdiction failed : Dye r Report , 42 . 

This draf t als o make s us e o f th e concep t o f Centra l 
Authorities, whic h ha d bee n use d unde r othe r Hagu e 
Conventions, wit h task s simila r t o thos e envisage d 
under th e Europea n Convention . Thi s Preliminar y 
Draft wil l b e compare d i n detai l t o th e Europea n 
Convention later , bu t a t this poin t i t wil l be observed 
only tha t on e o f it s major difference s fro m th e latte r 
is tha t i t i s not , a s th e Europea n Conventio n is , 
premised upo n th e existence o f a  prior "decision " i n 
the stat e o f origin . Th e Europea n Conventio n is , a t 
bottom, a  schem e fo r recognitio n o f foreig n custod y 
decisions. Th e Hagu e schem e i s no t directe d a t suc h 
recognition bu t instea d seek s t o achiev e restoratio n 
of th e chil d wher e h e ha s bee n remove d o r retaine d 
in breac h o f custod y right s actuall y bein g exercise d 
by anothe r person . Suc h right s ar e thos e conferre d 
by th e la w o f th e stat e i n whic h th e chil d wa s 
habitually resident immediatel y before the removal or 
retention, whethe r throug h operatio n o f la w o r b y 
reason o f a  judicia l o r administrativ e decisio n o r b y 
reason o f a n agreemen t havin g th e forc e o f la w i n 
that state . Thu s th e prio r existenc e o f a  decisio n i n 
the stat e o f origi n wil l b e relevan t i n determinin g 
whether th e remova l o r retentio n wa s i n breac h o f 
such custod y rights , bu t woul d no t o f itsel f b e th e 
basis o f th e retur n o f th e child . 

Assessment 
8.1 A s a  fundamenta l principle , i t i s necessar y t o 
agree tha t imprope r abductio n o r retentio n o f 
children i s contrar y t o th e welfar e o f childre n 
generally, eve n i f i n a  particula r cas e i t ma y no t b e 
against a n individua l child' s interests . Ther e seem s 
little disagreemen t ove r this . Apar t fro m preventiv e 
measures, t o b e discusse d later , discouragemen t o f 
such practice s require s arrangement s t o b e inter -
nationally agree d fo r th e retur n o f childre n fro m th e 
place to which I  shall hereafter refe r a s the "recipien t 
state". Furthermore , i f stayin g acces s wit h a  paren t 
in a  countr y othe r tha n tha t o f th e child' s norma l 
home i s to b e encouraged (thu s maintaining contact s 
between a  child an d bot h it s parents afte r a  divorce) , 
the stability an d feasibilit y o f suc h arrangement s wil l 
be encourage d b y th e establishmen t o f effectiv e 
means b y whic h the y ca n b e enforced . 

8.2 Althoug h th e Conclusion s o f th e Specia l 
Commission o f Th e Hagu e Conferenc e see m t o 
envisage applyin g th e sam e rule s t o abductio n mad e 
in breach o f a n existing decision a s to a  removal "b y 
stealth o r force " i t i s no t clea r whethe r thes e tw o 
situations ca n b e treate d i n quit e th e sam e way . W e 
will firs t conside r th e cas e o f a n abductio n o r 
retention contrar y t o a n existin g order . 

Abduction o r retentio n contrar y t o existin g 
order (other tha n interim ) 
8.3 I t seem s tha t a n appropriat e procedur e woul d 
be t o notif y th e countr y i n whic h th e chil d i s foun d 
(or suspecte d t o b e present ) o f th e relevan t decisio n 
which th e appropriat e authorite s i n tha t countr y 
would b e oblige d t o enforce . Thi s i s broadl y th e 
approach o f th e U.S . Unifor m Act , th e Canadia n 
Act, th e Europea n Conventio n an d th e proposa l 
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submitted t o th e Permanen t Burea u b y th e Unite d 
Kingdom representatives . Enforcemen t shoul d no t 
require referenc e t o a  cour t fo r decisio n o r 
confirmation, sinc e thi s woul d caus e delay s i n a 
situation wher e spee d i s o f th e highes t importance . 
However, i t must remain open to anyone resisting the 
enforcement o f th e orde r t o challeng e i t befor e th e 
courts of the recipient state . On what grounds shoul d 
it b e ope n t o resis t th e order ? 

8.4 A  clea r groun d o f challeng e woul d b e that th e 
" foreign'' orde r wa s no t th e kin d o f orde r contem -
plated b y the procedure . Her e i t i s necessary t o refe r 
to th e basi s o n whic h th e origina l cour t exercise d 
jurisdiction. I t i s no t possibl e t o avoi d th e 
jurisdictional question , a t least at this stage. Would i t 
be enoug h i f th e origina l stat e wa s th e stat e o f th e 
child's nationality , o r it s mer e presence , o r domicil e 
and s o on ? Th e questio n o f jurisdictio n ha s bee n 
much discusse d an d a  fe w remark s o n thi s wil l b e 
made below 55 bu t a t thi s stag e i t nee d b e sai d onl y 
that th e concep t o f "habitua l residence " seem s to b e 
the most appropriate . Thus , i f i t could b e shown tha t 
the origina l decisio n wa s not mad e i n the state o f th e 
child's habitua l residenc e a t th e time the proceeding s 
leading t o th e decisio n wer e instituted , i t shoul d no t 
be entitle d t o automati c enforcemen t unde r thi s 
procedure. (Thi s i s no t t o sa y tha t i t woul d not , i n 
other circumstances , b e relevant) . 

8.5 Th e cour t makin g th e decisio n mus t hav e th e 
best interest s o f th e chil d a s it s guidin g principl e i n 
child custod y decisions . I t shoul d b e enough i f this is 
the general principle of la w in that jurisdiction an d i t 
need not be set out expressis  verbis  in the judgment i n 
question. I  do no t thin k tha t i t woul d b e difficul t t o 
get mos t countrie s t o agre e t o adop t thi s standard , 
especially i n th e aftermat h o f th e Internationa l Yea r 
of th e Child . O f course , a s ha s bee n wel l pointe d 
out56 the "welfare principle " i s an indeterminate one . 
What i s conceived o f as being in the best interests of a 
child migh t var y fro m cultur e t o culture . I  d o no t 
think thi s shoul d b e hel d agains t it ; indeed , suc h 
variation seem s t o m e t o b e health y an d ver y muc h 
within th e spiri t o f Commonwealt h co-operation . I t 
exists extensively even within single cultures (note the 
polar opposit e view s take n b y th e Freudia n psycho -
analytic schoo l represente d i n Goldstein , Freu d an d 
Solnit, Beyond  the  Interests  of  the  Child  an d th e 
growing advocac y o f alternatin g custod y i n th e 
U.S.A.). Wha t i s importan t i s tha t courts , an d 
societies generally , a t leas t agre e tha t th e child' s 
welfare i s th e primar y questio n t o whic h attentio n 
must b e addressed . On e canno t an d shoul d no t see k 
more i n a n international , o r eve n national , context . 
Unless ther e ar e reason s fo r doubtin g th e good fait h 
of a  state that i s prepared t o declare its acceptance o f 
this principle , othe r state s mus t b e prepared t o allo w 
due scope for possibl y competing notion s o f a  child' s 
best interest s whic h ma y b e take n b y a  competen t 
court o f th e stat e o f th e child' s habitua l residence . I t 
should b e a  conditio n fo r participatin g i n an y con -
vention tha t a  stat e accept s t o ensur e tha t thi s 

55 Para . 8.16 . 
56 Se e Dye r Report , 30 . 

principle i s enjoine d upo n it s competen t authoritie s 
in deciding thes e questions . 

8.6 Th e decisio n shoul d b e challengeabl e o n th e 
ground tha t t o retur n th e chil d woul d b e seriousl y 
detrimental t o it s interests . Mos t approache s t o thi s 
problem allo w suc h a n emergenc y clause . There ma y 
be obviousl y extrem e cases , a s wher e th e chil d i s 
suffering fro m physica l ill-healt h wher e i t ma y b e 
clearly applicable , o r circumstance s suc h a s thos e i n 
re E(D)  (1967) . I t woul d b e necessar y t o fram e thi s 
exception carefull y les t i t became a loophole whereb y 
the merit s o f th e case generally ar e re-opened . 

8.7 Shoul d th e decisio n b e open t o challeng e (an d 
re-litigation) o n th e groun d o f chang e o f circum -
stances? On e ha s i n min d a  cas e suc h a s E.  v . F. 
(1974:N.Z.) wher e th e origina l decisio n wa s a n ol d 
one an d i t wa s certainl y possibl e tha t th e Englis h 
court woul d hav e recognise d a  chang e i n cir -
cumstances an d allowe d th e chil d t o remai n i n Ne w 
Zealand. Suc h circumstance s coul d als o aris e i f th e 
original decisio n ha d bee n departe d fro m b y mutua l 
agreement betwee n th e parties , whic h probabl y fre -
quently happen s a s th e year s pass . I t seem s 
unsatisfactory, especiall y i f th e countrie s ar e a s fa r 
apart a s England an d Ne w Zealand , t o b e compelle d 
to underg o th e expens e an d disruptio n o f litigatin g 
again i n Englan d provide d tha t th e Ne w Zealan d 
court coul d b e apprise d full y o f th e Englis h 
proceedings an d provide d relevan t evidenc e obtain -
able ther e wa s communicate d t o it . O n th e othe r 
hand, i t coul d b e argue d tha t t o allo w a  cas e whic h 
has starte d i n on e jurisdiction t o b e "continued " i n 
another, especiall y i f th e chil d i s ther e i n breac h o f 
the original arrangements , i s to encourage that whic h 
we are concerne d t o stop . 

8.8 I t ma y b e tha t ther e i s roo m fo r differen t 
arrangements betwee n differen t countrie s i n thi s res-
pect. I f the facts o f E.  v . F. (1974:N.Z. ) ha d arisen in 
a cas e involving , say , German y an d France , th e 
balance o f advantage , i t woul d seem , woul d b e t o 
send the case (and, presumably , th e child) back to the 
country o f th e origina l decisio n t o se e whethe r tha t 
decision shoul d b e varied . Thi s migh t eve n b e 
reasonable betwee n th e Unite d Kingdo m an d th e 
U.S.A. owin g t o th e relativ e eas e o f trave l betwee n 
them. Bu t trave l betwee n man y Commonwealt h 
countries ma y no t b e so simple and , i f the differenc e 
between th e culture s i s great , a s i t migh t b e i f th e 
countries concerne d were , say , Nigeri a an d Canada , 
one wonder s whethe r on e shoul d pu t a  Nigeria n 
parent to the expense and difficulty o f sending a child 
back to Canada when the Canadian cour t may, and is 
even likel y to , decid e tha t th e circumstance s ha d 
changed s o muc h sinc e it s origina l orde r tha t th e 
child shoul d b e sen t bac k t o Nigeri a again . 

8.9 Henc e I  would suggest , fo r consideration , tha t 
the availabilit y o f challeng e o n th e ground o f chang e 
of circumstance s shoul d b e a  matte r whic h migh t b e 
subject t o bilatera l arrangement . I n man y case s I 
would sugges t tha t i t shoul d no t b e a  groun d fo r 
challenge a t all . Bu t wher e i t migh t b e allowed , i t 
should b e carefull y define d an d circumscribed . Fo r 
example, i t coul d b e frame d s o a s to allo w challeng e 
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only i f suc h chang e o f circumstance s i s show n a s t o 
make i t likely , o n th e balance o f probabilities , tha t a 
court i n th e origina l jurisdictio n woul d var y th e 
original orde r an d i t is in the child's interest s tha t th e 
"new" cour t shoul d hea r th e issue . Th e provisio n 
should be accompanied b y measures for co-operatio n 
over the obtaining o f evidence in the original countr y 
and perhap s eve n fo r meetin g th e expense s incurre d 
by th e othe r part y fo r attendin g th e proceedings . I 
would no t exclud e a n abductio n o r retentio n a s on e 
of th e cause s o f th e chang e o f circumstances . I t i s 
unlikely tha t suc h a n actio n woul d b e likel y t o lea d 
the original cour t to vary it s order, bu t circumstance s 
could aris e wher e i t woul d b e unrealisti c t o exclud e 
new factor s introduce d b y an abduction o r retention . 

8.10 Shoul d th e origina l decisio n b e challengeabl e 
on the ground tha t ther e was no proper hearing ? Th e 
Council o f Europ e Conventio n refer s t o th e require -
ment o f prope r notice s havin g bee n served , an d th e 
judicial practic e surveye d showe d tha t court s wer e 
less likel y t o pa y regar d t o foreig n decision s take n 
without ful l consideratio n o f th e evidence. 57 Interi m 
orders made after proceeding s had commence d i n the 
original stat e are another matter , fo r the y represent a 
holding operation . I t seem s that , o n principle , onl y 
decisions mad e afte r prope r hearin g shoul d b e 
entitled t o automati c enforcement . Th e difficult y i s 
that som e ex  parte  decision s ar e mad e after  an 
abduction an d ar e reall y pena l order s designe d t o 
secure th e retur n o f th e child . I t seems , therefore , 
that, unles s th e orde r i s an interi m orde r mad e after 
proceedings had  commenced  (a s in re C (1978)) or a n 
ex parte orde r mad e after an  abduction thought  to  be 
unlawful (bot h thes e situation s t o b e considere d 
below), a  foreig n decisio n shoul d b e ope n t o 
challenge o n th e groun d tha t i t wa s no t mad e afte r 
full hearing . Bu t thi s woul d no t appl y t o a n orde r 
which wa s based o n th e consent o f th e parties . 

Abduction o r retention afte r commencemen t o f pro -
ceedings but before decisio n afte r ful l hearin g 
8.11 Here , a s ha s bee n observed , th e judicia l 
practice seem s t o b e to requir e th e retur n o f th e cas e 
to the jurisdiction i n which i t was commenced. Ther e 
may o r ma y no t b e a n interi m orde r i n th e origina l 
jurisdiction requirin g thi s return , bu t suc h a n orde r 
would no t see m t o b e essential . I t shoul d surel y b e 
enough if proceedings had been instituted. Bu t retur n 
should b e resistibl e o n ground s 1  t o 3  mentione d 
under (a) above. Ground 4  (change of circumstances ) 
would no t apply , becaus e tha t groun d refer s t o a 
change of circumstances since the decision was made, 
and her e ther e woul d b e n o decision. 58 Similarly , 
ground 5  woul d b e inapplicable . Th e onl y questio n 
would b e whethe r retur n shoul d b e resistibl e o n th e 
ground tha t th e foreig n court , i f i t mad e th e order , 
would decid e i n favou r o f th e abductor . Thi s wa s 
largely th e basi s fo r th e Cour t o f Appea l decisio n i n 
re C  (1978 ) an d wa s considere d relevan t i n Kernot 
(1965). As in the situation covered in ground 4 above, 
there does seem som e justification i n refraining fro m 

57 Se e re  B.  (1940 ) a s explaine d i n In  re  H.  (1966) ; Walker  v . 
Walker, 197 4 3  W.W.R. 48 . 

58 Se e Brooks  v . Brooks,  53 0 P . 2d . 54 7 (1975). 

sending childre n a  grea t distanc e i f i t i s likel y tha t 
they wil l onl y b e returned . O n th e othe r hand , ther e 
are differences. Groun d 4  above referred t o change in 
circumstances an d th e questio n i s which cour t i s th e 
more convenien t t o hea r abou t thes e ne w circum -
stances. I t nee d no t alway s be the original court . Bu t 
in this situation th e abductor i s speculating abou t th e 
way th e "original " cour t woul d decid e th e matte r 
initially. No r i n groun d 4  abov e i s th e speculatio n 
about how  th e original decisio n migh t b e varied; i t is 
simply that  th e situatio n ha d change d s o much sinc e 
the origina l decisio n tha t i t i s likel y the y woul d 
impinge on i t in some way. I t seems unsatisfactory t o 
indulge in the kind o f speculatio n a s in re  C (1978). I 
would sugges t tha t retur n o f th e chil d i n thes e cir -
cumstances shoul d b e resistible onl y fo r reason s 1  to 
3 abov e an d a  cas e suc h a s re  C  (1978 ) shoul d b e 
treated a s on e wher e th e non-retur n o f th e childre n 
should b e justified, i f a t all , o r th e groun d tha t thei r 
return woul d b e seriousl y detrimenta l t o thei r 
interests. 

Abduction where there has been no final decision nor 
had proceeding s bee n commenced a t th e time o f th e 
abduction 
8.12 Thes e case s ca n tak e a  numbe r o f forms ; fo r 
example, thos e wher e th e partie s ha d alread y separ -
ated an d regulate d custod y b y agreemen t an d on e 
party remove s (o r retains ) th e childre n i n breac h o f 
that agreemen t (se e re  A  (1970)) ; o r wher e th e 
abduction i s quite unexpecte d b y th e othe r party , a s 
was probabl y s o i n case s lik e re  T  (1968 ) an d re  L 
(1974). Ther e i s provisio n i n th e Europea n Conven -
tion fo r th e enforcemen t o f decision s whic h hav e 
been ''confirmed' ' b y th e competen t authoritie s i n 
the state of origin. 59 If thi s refers t o a procedure suc h 
as a  "consen t decree" , the n th e principle s woul d b e 
the same as those applicable to a  decision i n the stat e 
of origin . 

8.13 I f ther e i s no suc h formall y confirme d orde r 
and the arrangement ha s been informal only , or if the 
abduction i s unexpected , the n th e problem , ca n b e 
approached fro m tw o angles . On e i s that adopte d i n 
the Europea n Conventio n whic h require s a n 
aggrieved part y t o approac h a  cour t i n th e stat e o f 
origin an d obtai n a  declaratio n tha t th e remova l o r 
retention wa s "improper" . A  favourabl e decisio n 
would b e treated lik e any othe r decisio n o f th e com -
petent cour t o f th e stat e o f origin . Thi s i n effec t 
happens if , afte r imprope r remova l o r retention , on e 
party obtain s a n ex  parte orde r fo r th e retur n o f th e 
child. Th e othe r angl e i s t o concentrat e abou t th e 
state to which the child has been removed (or where it 
is retained ) an d requir e th e court s i n tha t stat e t o 
order th e retur n o f th e chil d notwithstandin g tha t 
there i s no orde r i n the state of origin . 

8.14 Th e proble m abou t th e firs t approac h i s tha t 
the abductor coul d argue that the order in the state of 
origin wa s made withou t prope r notic e to him or ful l 
hearing an d h e migh t contes t matter s lik e th e term s 
of an y allege d agreemen t (o r eve n it s existence ) an d 
he may deny that th e removal was improper. Ther e is 

59 Articl e 8(3) . 
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nothing per se  illegal i n a  paren t takin g a  child awa y 
from anothe r parent , especiall y i f h e alleges that thi s 
is done for th e child's benefit (or , a s in cases like re H 
(1966), re  M-R (a  minor) 60 an d Norman  v . Norman 
(1968): Aus.) , t o induc e th e othe r paren t t o com e t o 
the recipien t country . Henc e th e Europea n Conven -
tion leave s i t open t o th e stat e o f origi n t o declar e i n 
each particula r cas e whethe r i t i s on e o f 'imprope r 
removal' o r not . Sinc e such a  decision will , under th e 
Convention, receiv e almos t automati c recognitio n 
and enforcement , i t i s necessar y t o allo w th e 
defendant th e opportunity o f showing , if he can, tha t 
the removal wa s not improper . O f cours e i t might b e 
thought correc t an d i n accor d wit h th e principle s o f 
the Conventio n tha t tha t issu e shoul d b e determine d 
(if contested ) a t th e stat e o f origin . O n th e othe r 
hand, i t could lead to litigation in both the country of 
origin an d th e recipien t stat e an d give s ris e to possi -
bilities o f dela y whic h wil l be considered agai n whe n 
the Europea n Conventio n an d Th e Hagu e Prelimi -
nary Draf t ar e considered i n detail . 

8.15 Th e Hagu e Preliminar y Draf t adopt s th e 
other angle . The Specia l Commissio n ha d conclude d 
that th e jurisdictio n o f th e recipien t stat e shoul d b e 
limited whereve r th e chil d wa s retaine d ther e 
"without th e consen t o f th e lawfu l custodian " 
whether o r no t thi s wa s brough t abou t b y stealt h o r 
force o r whethe r i t was in breach o f a  decision o f th e 
state of origin . This approach i s similar to that o f th e 
English court s wher e they have ordered th e return o f 
children o n th e groun d tha t the y "belong " i n th e 
state o f origin . I t shoul d b e remembere d that , i f 
orders fo r th e retur n o f childre n wer e dependen t o n 
the acquisition o f a  decision in the state of origin an d 
it becam e norma l t o provid e reciproca l enforcemen t 
of suc h orders , a  tendenc y migh t develo p t o abduc t 
children befor e th e unsuspectin g part y ha s ha d tim e 
to institute proceedings . Thi s consideration argue s in 
favour o f any scheme which achieves the rapid retur n 
of childre n i n case s o f suc h "anticipatory " 
abductions. 

Habitual residenc e 
8.16 I n th e abov e discussion , i t ha s bee n assume d 
that i t woul d b e generall y agree d tha t th e countr y 
which shoul d hav e th e responsibilit y o f determinin g 
the child' s bes t interest s i s the countr y o f th e child' s 
habitual residence . Thi s wa s th e conclusio n o f th e 
English an d Scottis h La w Commission s an d i s th e 
test favoure d i n a  Repor t b y the Province o f Ontari o 
to th e Sixtiet h Annua l Meetin g o f th e Unifor m La w 
Conference i n Canada i n 197 8 which i s critical o f th e 
"close an d substantia l connection " tes t use d i n th e 
Canadian Act . I t i s also the principl e adopte d b y th e 
Special Commissio n o f Th e Hagu e Conference . 
There seem s t o b e a  stron g objectio n i n principl e i n 
making nationalit y th e determinin g facto r a s t o 
whether provision s fo r th e protection o f childre n ca n 
be activated. I t perpetuates an approach whic h seem s 
to regar d a  stat e a s havin g som e kin d o f "rights " 
over a  child bearing it s nationality, o r even a child o f 
parents bearin g it s nationality , eve n thoug h neithe r 
the paren t no r th e chil d necessaril y ha s an y othe r 
connection wit h the state. This quasi-proprietal clai m 

of state s is surely to be resisted. Fortunately i t has not 
played a  ver y larg e par t i n th e privat e internationa l 
law o f Commonwealt h countrie s an d shoul d b e 
rejected. Th e "close and substantia l connection" tes t 
would normall y coincid e wit h a n "habitua l 
residence" test . I t is , however , les s determinate tha n 
the latte r and , i f use d i n conjunctio n wit h it , coul d 
lead t o court s i n differen t countrie s claimin g 
jurisdiction. Thi s ha s bee n a  weaknes s i n th e U.S . 
Uniform Act. 60 Th e mos t desirabl e solutio n appear s 
to b e th e sol e adoptio n o f th e "habitua l residence " 
test. 

Time limit s 
8.17 Th e U.S. Uniform Ac t make s use of tim e limit s 
(six months "livin g with his parents") i n establishin g 
what i s a  child' s "hom e state" ; th e Conclusion s o f 
the Specia l Commissio n o f th e Hagu e Conferenc e 
state that , wher e a n applicatio n t o the recipien t stat e 
is made mor e than si x months afte r it s removal fro m 
the state of origin , the court o f the recipient stat e can 
hear th e cas e o n it s merit s onl y i f th e chil d ha s bee n 
habitually residen t withi n it s jurisdictions fo r a t leas t 
a year . A s Bodenheime r ha s pointe d ou t suc h tim e 
limits coul d wor k t o th e benefi t o f a n abducto r wh o 
has evade d detectio n successfull y fo r a  sufficien t 
length o f time , an d i n th e cas e o f th e U.S . Act , sh e 
suggests tha t th e provision definin g "hom e state " a s 
that i n whic h th e chil d ha s live d durin g th e previou s 
six month s woul d no t b e interprete d t o inur e t o th e 
benefit o f suc h a  person . Th e jurisdictio n o f th e 
previous "hom e state " woul d tak e priority . Ye t 
jurisdiction base d rule s will encounter problem s such 
as this . Unde r th e schem e suggeste d abov e simila r 
problems woul d arise . Bu t i f the party i n the stat e of 
origin ha s acte d promptl y i n applyin g fo r a  reques t 
for return , thi s should b e treated a s a significant fac -
tor. I t may be reasonable to suggest, therefore, tha t if 
that part y ha s mad e n o suc h applicatio n withi n si x 
months of the abduction o r retention, the court in the 
recipient stat e shoul d hav e discretio n t o hea r th e 
merits i f thi s i s in the child' s interests . I n othe r case s 
the position outlined abov e should continue to apply , 
so that if , fo r example , the party in the state of origi n 
acted withi n the six months bu t th e abductor wa s not 
traced until , say , tw o year s later , th e cour t shoul d 
still b e oblige d t o honou r th e reques t subjec t t o th e 
exceptions already se t out. On e of these is, of course , 
that th e retur n woul d b e seriously detrimenta l t o th e 
child and inevitabl y the chances that thi s would be so 
increase th e longe r th e chil d remain s awa y fro m it s 
country o f origin . Bu t this seems to be inevitable an d 
a balanc e ha s t o b e struc k betwee n th e interest s o f 
children generall y an d o f th e child i n question . I  fee l 
it bette r t o leav e th e matte r t o b e determine d unde r 
the "seriou s detriment " exceptio n tha n t o enac t 
some tim e limi t i n thi s contex t becaus e suc h a  limi t 
can operate in an arbitrary way . But to put some time 
limit withi n whic h th e applicatio n t o retur n mus t b e 
made i s a  differen t matte r becaus e lodgin g suc h a n 
application i s withi n th e contro l o f th e part y i n th e 

60 Se e Richar d Stern , articl e cite d i n not e 36 . 
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state o f origi n wh o shoul d b e encouraged , i f th e 
return o f th e child i s to be requested, t o ac t speedily . 

Prevention 
8.18 Th e Conclusion s o f th e Specia l Commissio n 
of th e Hagu e Conferenc e d o no t mentio n thi s topi c 
but a  certai n amoun t o f informatio n i s foun d i n th e 
replies o f variou s Government s t o th e Questionnair e 
contained i n th e Dye r Report . I t doe s no t presen t a 
very hopefu l picture . Th e measure s see m meagr e 
and, on e suspecls , mostl y ineffective . The y rang e 
from puttin g th e chil d i n a  hom e o r wit h foste r 
parents (o r eve n int o the custody o f th e police) whil e 
the parent s ar e i n disput e (hardly , i t seems , a 
beneficial resul t fo r th e child) to threats of tort actio n 
against a n abductin g parent , whic h migh t b e though t 
to hav e deterren t effect . Australi a provide s a n 
elaborate answer , mentionin g th e power o f a  court t o 
require passport s t o b e handed i n i f ther e i s a  threa t 
of abductio n an d als o provision s fo r warnin g point s 
of departur e fro m th e countr y an d servin g notic e o n 
a carrie r no t t o transpor t certai n persons. 61 I n th e 
United Kingdo m ther e i s provision fo r notifyin g th e 
Home Office o f a n expected abductio n an d thi s leads 
to warning s bein g sen t t o departur e point s fro m th e 
country. Clearl y th e effectivenes s o f suc h measure s 
depends t o som e degre e on matter s o f geography . A 
departure abroa d fro m Australi a i s generally a  mor e 
elaborate affair tha n one from Luxembour g and even 
the Unite d Kingdo m i s a t a n advantag e fro m it s 
island character . Bu t fo r man y countries , an y effec -
tive measure s o f preventio n ar e ver y difficul t and , 
other tha n exhortation , i t i s difficult t o se e what ca n 
be achieve d i n thi s regar d i n a n internationa l 
agreement. 

Alternate custod y 
8.19 Th e Unite d State s answe r t o th e Dye r Ques -
tionnaire mentions , quit e rightly , th e importanc e o f 
trying t o preven t abduction s an d unlawfu l retention s 
by achievin g amit y betwee n th e partie s a s ofte n a s 
possible. Thi s shoul d b e a  matte r o f highes t priorit y 
in famil y la w a t al l levels , but , again , i s hardl y a 
matter fo r a n internationa l convention . Som e 
groups, particularl y i n th e Unite d States , se e th e 
grant o f alternat e custod y a s an answe r t o abductio n 
problems. The y argu e tha t i f th e chil d i s share d 
between th e parent s afte r thei r divorc e th e incentiv e 
to remov e o r retai n th e chil d permanentl y fro m th e 
other paren t i s reduced. Thi s i s very likely to be true, 
for i t seem s natura l tha t a  paren t wh o ha s los t a n 
attempt t o win custody of the child and who is unable 
to exercise regula r acces s to the child wil l be tempte d 
to take the law into hi s own hands . 

8.20 However , th e whol e questio n o f alternat e 
custody raise s difficul t question s o f practicabilit y 
and, mor e important , o f assessmen t o f th e child' s 

61 Recommendation s ar e se t ou t i n a  Confidentia l Repor t t o th e 
Attorney-General o f a n Interdepartmenta l Committe e o n Pre -
vention of Remova l of Children fro m Australi a by One Parent . 
See als o Ne w Zealand' s Guardianshi p Amendmen t Ac t 1979 , 
inserting a  ne w sectio n 2 0 into th e Guardianshi p Ac t 1968 . 

interests. In  spite of claims by the interested groups , I 
have see n n o convincing evidenc e tha t thes e arrange -
ments ar e necessaril y i n th e children' s interests . Bu t 
whether thi s i s s o o r not , i t mus t b e a  matte r t o b e 
decided withi n th e domesti c lega l system s i n a 
genuine effor t t o appl y th e welfare principle . Shoul d 
it b e decide d tha t alternat e custody , o r (i n a  leas t 
extreme alternative) , extende d stayin g access , i s i n 
the bes t interest s o f a  chil d an d i f thi s involve s th e 
child stayin g fo r period s o f tim e i n differen t 
countries, suc h arrangement s woul d b e greatl y 
assisted b y a n internationa l agreemen t o n th e prin -
ciples outline d above . Th e arrangement s coul d b e 
incorporated i n a  cour t orde r (b y consen t o r other -
wise) i n th e stat e o f origi n an d woul d b e entitle d t o 
recognition i n the recipien t state . Indeed , i t migh t b e 
very useful , a s a  precautionar y measure , i f suc h 
decisions wer e routinel y registere d wit h a  Centra l 
Authority i n the recipien t state . 

The European and The Hague Conventions 
Compared 
9.1 Membe r state s o f th e Counci l o f Europ e mus t 
now decid e whethe r t o sig n an d ratif y th e Draf t 
European Conventio n adopte d b y th e Counci l o f 
Ministers i n Novembe r 1979. 62 In  Novembe r 1980 , 
delegates t o th e Hagu e Conferenc e wil l mee t i n 
Plenary Sessio n t o decid e whethe r t o adop t th e Pre -
liminary Draf t Convention . I t i s ope n t o non -
members o f th e Counci l o f Europ e t o acced e t o th e 
European Convention . Sinc e th e Europea n Con -
vention an d Th e Hagu e Preliminar y Draf t (hereafte r 
referred to  a s The Hague Document ) diverg e in some 
important respect s i t seem s urgen t t o decid e which , 
if either , o f th e propose d convention s i s t o b e 
preferred. Eac h Conventio n (attache d a s Annexes ) 
will, therefore , b e critically considere d i n the light o f 
the foregoin g discussion . 

The duty of Centra l Authoritie s 
9.2 Bot h document s mak e us e o f th e concep t o f 
Central Authoritie s a s th e prim e administrativ e 
agencies fo r implementin g th e conventions . Ther e i s 
little differenc e i n th e dutie s place d upo n them . Th e 
Hague Documen t i s more insisten t o n attempt s bein g 
made to settl e the matter o n a  voluntary basis , which 
is desirable. On e importan t differenc e ma y li e in th e 
express reference i n The Hague Documen t empower -
ing Centra l Authoritie s t o "initiat e o r facilitat e th e 
institution o f judicia l o r administrativ e proceeding s 
with a  view t o obtainin g th e retur n o f th e chil d and , 
where appropriate , th e determinatio n o f issue s 
relating t o right s of custod y o r access.' ' (Articl e 7 f) . 
There i s n o comparabl e provisio n i n th e Europea n 
Convention bu t ther e ar e indication s tha t Centra l 
Authorities ma y pla y suc h a  role . The y ar e to avoid , 
in particula r b y an y necessar y provisiona l measures , 
prejudice t o th e interest s o f th e chil d o r th e 

62 Th e Unite d Kingdo m Governmen t i s considerin g whethe r t o 
sign an d ratif y th e Counci l o f Europ e Convention : Daily 
Telegraph 1 5 January 1980 . 
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applicant" an d als o " t o secur e th e recognitio n o r 
enforcement o f th e decision (o f th e state of origin)" . 
(Article 5 (l)b & c). This presumably ma y include th e 
initiation o f judicia l proceedings . Bu t th e inter -
relationship betwee n administrativ e an d judicia l pro -
ceedings under th e European Conventio n i s obscured 
by th e provisio n i n Articl e 8(2 ) tha t "if , i n accord -
ance wit h th e la w o f th e stat e addressed , th e auth -
orities cannot compl y with paragraph 1  of thi s article 
(restoration o f th e child ) withou t judicia l authority , 
none o f th e grounds o f refusa l specifie d i n thi s Con -
vention shal l apply t o the judicial proceedings. " Th e 
grounds fo r refusa l ar e se t ou t i n Article s 9  an d 1 0 
and will be considered in detail later. Article 8(2) can-
not mea n tha t ther e ca n b e no  ground s o f refusa l i f 
restoration o f th e chil d depend s o n judicia l orde r 
(which ma y b e th e cas e i n man y countries ) s o th e 
effect o f th e provisio n mus t b e t o remov e th e con -
trolling effec t o f Article s 9  an d 10 , whic h see k t o 
limit th e ground s o f refusa l t o thos e se t ou t i n thos e 
articles, wher e th e child' s retur n require s judicia l 
order. Sinc e the achievement o f agree d limitation s o f 
grounds o f refusa l t o return a  child i s the major pur -
pose o f constructin g a  Conventio n o f thi s type , 
Article 8(2 ) coul d undermin e th e majo r purpose s o f 
the endeavour . Th e Hagu e Documen t contain s n o 
such limitatio n fo r th e terms o f Articl e 11 , which se t 
out the requirement t o return th e child, apply both t o 
judicial an d administrativ e authorities . 

The nationalit y principl e 
9.3 A  major complicatio n o f th e Europea n Conven -
tion lie s i n th e rol e playe d i n it s provision s b y th e 
nationality principle . Whil e state s ar e pu t unde r a 
general duty (Article 7) to recognise and enforc e cus -
tody decision s o f othe r contractin g states , th e obli -
gation place d o n Centra l Authoritie s t o "caus e step s 
to b e take n forthwit h t o restor e th e custod y o f th e 
child" (Articl e 8 ) wil l no t aris e unles s both  parent s 
and the  child  himself  hav e a s thei r sole  nationalit y 
that o f th e state where the decision o f whic h the y ar e 
seeking enforcemen t i s made. I f thi s i s satisfied , th e 
return o f th e child , i f requeste d withi n si x months o f 
the decisio n o r removal , shoul d b e automatic . Ther e 
are n o provision s fo r refusal , no t eve n i f th e retur n 
might seriousl y endanger th e child's welfare. (Bu t see 
para. 10. 1 below) . Thi s i s surel y t o pa y excessiv e 
deference t o th e claim s o f th e state . Yet , a s wil l b e 
seen, failur e t o compl y wit h thi s narro w principl e 
could result in failure to secure the rapid return of the 
child, eve n i f there ar e no ground s fo r fearin g fo r it s 
safety o n return . Th e introductio n o f th e nationalit y 
principle thu s create s a  sever e lac k o f balanc e i n th e 
structure o f th e Conventio n whic h ca n onl y b e miti -
gated by extensive use by states of their rights to enter 
reservations. Furthe r difficult y i s raise d b y Articl e 
8(3) which applies if a  person has taken a  child out o f 
one countr y int o anothe r unde r "a n agreemen t 
officially confirme d b y a  competen t authority" . I n 
such circumstance s i f th e chil d i s no t returne d i n 
accordance wit h th e agreement , i t i s state d tha t 
"custody o f th e child shal l be restored i n accordanc e 
with (Articl e 8  (l) b an d (2))" . Paragrap h (l) b 
requires a  reques t fo r restoratio n t o b e mad e withi n 

six month s o f th e remova l (i t i s no t clea r wha t 
relevance paragraph (2 ) has). No mention i s made of 
compliance wit h paragrap h (l)a , whic h contain s th e 
nationality principle . Doe s thi s mea n that , i n thi s 
situation, tha t principl e is not to apply? I f not in that 
situation, wh y t o an y situation ? 

9.4 Non-complianc e wit h th e nationalit y principl e 
will not , however , totall y frustrat e th e operatio n o f 
the Convention. Th e obligation t o "caus e step s to be 
taken forthwith " t o restor e the child wil l not aris e if 
the principl e i s no t satisfied , bu t th e genera l dut y t o 
recognise and enforce the custody decision (Article 7) 
remains. Thi s duty , however , i s qualified b y the pro-
vision o f specifi c ground s fo r refusin g t o recognis e 
and enforc e th e decision . Th e ground s availabl e 
depend o n whethe r th e applicatio n fo r restoratio n i s 
made withi n si x month s o f th e remova l o f th e chil d 
(Article 9) or fall s outside that time limit (Article 10) . 
These ground s wil l be considered later . A t thi s poin t 
it i s necessar y onl y t o observ e tha t the y ar e poten -
tially ver y wid e indee d s o tha t failur e t o satisf y th e 
nationality principl e ma y ro b th e applican t o f an y 
real assistanc e th e Conventio n ca n give . 

9.5 Ther e can be no doubt tha t th e absence of an y 
reference t o nationalit y i n The Hagu e Documen t i s a 
great improvemen t o n th e Europea n Convention . 
The overridin g principl e her e i s tha t o f "habitua l 
residence." Th e applican t ma y b e "an y person " 
claiming breach o f custody rights (Article 8) but these 
must b e right s h e wa s actually  exercising  i n 
accordance wit h th e la w o f th e stat e i n whic h th e 
child wa s habituall y residen t immediatel y befor e it s 
removal o r retention . I t i s th e situatio n o f th e chil d 
and it s relationship s whic h matte r an d i t i s surel y 
right t o direc t attentio n t o th e circumstance s 
prevailing and th e legal conditions i n the place where 
the chil d wa s habituall y resident . 

The requiremen t o f a  decision 
9.6 A  fundamenta l differenc e i n approac h betwee n 
the tw o document s i s that th e European Conventio n 
is premised o n th e prior existenc e o f a  "decision " i n 
the stat e o f origi n wherea s Th e Hagu e Documen t i s 
not. Eve n i f a n abductio n take s plac e i n tha t stat e 
before an y suc h decisio n exists , i t onl y become s 
"improper" fo r th e purpose s o f th e Conventio n i f 
declared a s such by the state of origi n (Article s 1  and 
12). Unde r Th e Hagu e Documen t ther e mus t simpl y 
be a "breach o f right s of custod y actually exercised " 
by a  perso n accordin g t o th e la w o f th e stat e o f th e 
child's habitua l residence . (Articl e 3) . Thes e right s 
may arise by operation o f law, by judicial or adminis-
trative decisio n o r b y agreement . Whic h approac h i s 
to b e preferred ? 

9.7 I f a decision about custody already exists there 
would, i n practice, be little difference betwee n the two 
systems, subjec t t o th e positio n concernin g ground s 
for refusal , t o b e discusse d i n paras . 9.12-9.1 9 
below. Wher e there is no such decision a t the time of 
the removal or retention, the aggrieved party would be 
at som e disadvantage unde r th e schem e o f th e Euro -
pean Convention . H e o r sh e must firs t approac h hi s 
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authorities (presumably , th e courts ) fo r a  decisio n 
declaring th e remova l o r retentio n t o b e wrongful . 
Apart fro m expens e (which will in turn depend on the 
provisions fo r lega l aid i n the country concerned ) th e 
main difficult y wil l be that o f time . I f sh e knows th e 
whereabouts o f th e defendan t sh e mus t serv e hi m 
with notice of the proceedings and the defendant mus t 
be give n sufficien t tim e t o arrang e hi s defence . 
(Article 9(l)a) . Thi s migh t tak e som e time , an d i t 
may be possible for th e defendant t o employ delayin g 
tactics. The importance of thi s is that, i n order to take 
advantage o f Article s 8  and 9  of th e Convention, th e 
application fo r restoratio n o f the child mus t be made 
to the Centra l Authorit y o f th e recipien t stat e withi n 
six month s fro m th e dat e o f th e imprope r removal . 
(Article 8(l)b) . I t i s no t difficul t t o imagin e case s 
where a n aggrieve d perso n fail s t o mee t thi s tim e 
requirement du e to n o faul t o f hi s or he r own. 63 

9.8 I n a  cas e wher e a n abductio n ha s take n plac e 
where n o prio r decisio n exists , a n aggrieve d part y 
acting under The Hague scheme seems to be in a better 
position, althoug h muc h migh t depen d o n th e effic -
iency of th e machinery introduce d unde r it . Here too, 
an application mus t be made within six months fro m 
the breac h o f custod y right s (Articl e 11) 64 bu t nee d 
only allege a breach o f custod y rights. Such an appli -
cation n o doubt mus t be accompanied b y document s 
indicating the exercise of such rights and, were one to 
be obtained, coul d als o be supplemented b y proof o f 
a decision subsequently obtained in the state of origi n 
supporting that claim. Similarly, in the case of a  reten-
tion wher e a  paren t exercisin g acces s right s abroa d 
failed t o retur n th e child , th e Europea n Conventio n 
allows proceeding s fo r restoratio n onl y wher e th e 
child ha s bee n retaine d contrar y t o "a n agreemen t 
officially confirme d b y a competent authority" i n the 
state of origin. (Article 8(3)). Under The Hague Docu-
ment i t woul d b e sufficien t simpl y i f th e agreemen t 
"had th e force of law" i n that state . Violation of an y 
rights o f custod y o r acces s unde r suc h a n agreemen t 
would i n itsel f b e sufficien t t o mak e applicatio n fo r 
restoration. 

9.9 Althoug h th e absenc e o f an y requiremen t o f 
prior decisio n o r "officia l confirmation " o f an agree-
ment would put an applicant under The Hague Docu -
ment a t a n advantag e compare d t o a n applican t 
underthe Europea n Convention , thi s mus t b e seen i n 
the ligh t o f th e ground s fo r refusa l specifie d i n eac h 
document. Thes e wil l b e considere d i n detai l later 65 

but i t ma y b e stated her e tha t thes e could favou r th e 
applicant unde r th e European Conventio n (provide d 
he satisfie s th e requirement s o f Article s 8  an d 9 ) 
because th e authoritie s i n th e recipien t stat e wil l i n 
effect simpl y implemen t th e decisio n upo n whic h h e 
relies wherea s th e applican t unde r Th e Hagu e 
Document i s a t som e ris k o f a n investigatio n bein g 
made i n that state . 

63 Althoug h th e requiremen t t o giv e notic e doe s no t appl y i f th e 
defendant ha s conceale d hi s whereabouts , difficult y migh t 
arise i f i t i s known bu t i s a plac e fro m whic h h e canno t easil y 
arrange fo r hi s defence i n th e stat e o f origin . 

64 Se e para . 9.1 1 below . 
65 Paras . 9.12-9.1 9 below . 

Time limits 
9.10 Bot h document s contai n provisio n seekin g t o 
encourage expeditiou s application s fo r th e retur n o f 
abducted o r retaine d children . Bu t those in the Euro-
pean Conventio n ar e mor e comple x an d ar e inti -
mately relate d t o th e nationalit y principle . Essen -
tially, th e schem e i s tha t i f both  th e si x mont h tim e 
limit and  th e nationalit y principl e ar e satisfied , n o 
grounds fo r refusa l shoul d b e available and th e chil d 
should b e returne d "forthwith" . I f th e tim e limi t i s 
satisfied bu t no t th e nationalit y principle , onl y th e 
grounds fo r refusa l se t ou t i n Articl e 9  (se e below , 
para. 9.14 ) apply . I f neither  ar e satisfied , th e ver y 
broad ground s fo r refusa l unde r Articl e 1 0 (se e 
below, para . 9.16 ) ar e permitted . Ther e i s n o pro -
vision fo r extendin g the six month period even where, 
for example , th e applican t ha s bee n unabl e t o trac e 
the defendant o r th e child . 

9.11 B y comparison , Th e Hagu e Documen t con -
tains a  simpl e an d elegan t solution . Here , too , th e 
application mus t b e mad e withi n si x month s o f th e 
breach o f custod y right s in order t o activat e the dut y 
to return th e child "forthwith" . However , thi s period 
only runs from th e date of discover y of the child if his 
whereabouts hav e bee n "unknown " {semble,  t o th e 
applicant). (Articl e 11) . Th e Documen t make s n o 
express reference t o any additional  ground s o f refusa l 
if th e tim e limite d i s overrun, a s the Europea n Con -
vention does . I t simpl y state s tha t it s provision s ar e 
not to "limit" th e power of judicial or administrativ e 
authorities t o orde r th e retur n o f th e chil d afte r th e 
expiration o f th e tim e limit . (Articl e 15) . Thu s th e 
recipient stat e will , in such cases , be left t o follo w it s 
own internall y fashione d solutio n t o th e proble m i n 
cases o f lat e applications . I t seem s tha t th e highl y 
complex provision s o f Articl e 1 0 o f th e Europea n 
Convention amoun t t o no more than th e same thing . 
While simplicity is not in all cases to be preferred a s an 
end in itself, there can be little doubt tha t the complex-
ities of th e European provision s o n thi s could ad d t o 
the difficultie s o f attainin g unifor m complianc e an d 
interpretation. 

Grounds for refusa l 
9.12 Th e two documents diffe r markedl y in their pro-
visions relatin g t o ground s fo r refusin g t o retur n a 
child to an applicant. This is partly a reflection o n the 
differing approache s whic h hav e alread y bee n out -
lined. Hence , th e Europea n Conventio n contain s 
provisions justifyin g a  refusa l whic h relat e t o th e 
circumstances i n whic h th e decisio n upo n whic h th e 
application fo r retur n i s base d wa s give n an d Th e 
Hague Document permit s the basis for th e application 
under it s provisions , viz. , th e actua l exercis e o f 
custody rights , to be challenged . 

9.13 Th e provision s o f th e Europea n Conventio n 
are the more complex. A  distinction i s drawn betwee n 
applications fallin g unde r Articl e 8  and othe r appli -
cations. As stated earlier , Articl e 8  is only satisfied i f 
the condition s relatin g t o nationalit y an d th e tim e 
limit are met. I n addition, i t is required tha t the child 
should have had his habitual residence in the territory 
of th e stat e o f whic h h e an d hi s parent s ar e th e sol e 
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nationals at the time of the institution o f the proceed-
ings in question o r o f th e improper removal . I n suc h 
a case  i t i s envisaged tha t th e restoratio n o f th e chil d 
should b e automatic . N o ground s fo r refusa l ar e 
specified, althoug h wha t th e positio n i s if th e restor -
ation require s judicia l authorit y i s unclea r owin g t o 
the obscurit y o f Articl e 8(2 ) (Se e para . 9. 2 above) . 

9.14 I f the nationality principl e is not satisfie d bu t 
the applicatio n i s nevertheles s mad e withi n si x 
months o f th e removal , Articl e 9  sets out th e exclus -
ive grounds fo r refusal . The y ar e that (i ) the decisio n 
in the stat e o f origi n wa s mad e i n the absenc e o f th e 
defendant o r hi s lega l representativ e an d h e wa s no t 
notified o f th e proceeding s i n sufficien t tim e t o 
enable him to arrange his defence (unless he had con -
cealed his whereabouts); (ii ) the decision was taken in 
the absenc e o f th e defendan t o r hi s lega l representa -
tive and "th e competenc e o f th e authority givin g th e 
decision wa s not founded " o n th e habitua l residenc e 
of the defendant o r on the last common habitua l resi -
dence o f th e child' s parent s (on e o f who m stil l bein g 
habitually residen t there ) or on the habitual residenc e 
of th e child ; (iii ) before th e chil d wa s remove d ther e 
was a  decisio n relatin g t o th e child' s custod y i n th e 
state addresse d incompatibl e wit h th e decisio n i n th e 
state o f origi n provide d tha t whe n i t wa s give n th e 
child ha d spen t longe r i n th e stat e addresse d (th e 
recipient state ) ove r th e previou s yea r tha n i n th e 
state of origin . Th e purpose o f thi s is partly t o estab -
lish a jurisdictional requiremen t o f habitual residenc e 
as a  basi s fo r th e recognitio n o f foreig n custod y 
decisions. Th e techniqu e differ s slightl y fro m tha t 
used unde r Articl e 8 , fo r tha t Articl e onl y applie s i f 
the child  actually  was  habitually residen t i n the stat e 
of origi n whe n remove d o r whe n th e proceeding s 
were instituted , wherea s unde r Articl e 9  i t i s suf -
ficient i f the competence of th e authority makin g th e 
decision wa s founded on  habitua l residenc e o f th e 
defendant, th e parents or  the child. There is room fo r 
uncertainty here . Presumabl y jurisdictio n exercise d 
on th e basi s o f (fo r example ) nationalit y o r consen t 
would no t b e "founded " o n habitua l residence . 
Would i t be open to argue that th e habitual residenc e 
requirements wer e in  fact satisfied ? Wh y shoul d thi s 
distinction exis t betwee n Article s 8  and 9 ? 

9.15 I t i s similarl y curiou s tha t th e protectio n 
given b y Article 9  to a n absen t defendan t wh o i s no t 
given sufficien t notic e o f th e proceeding s shoul d b e 
withheld fro m a  defendan t wh o happen s t o b e a sol e 
national o f th e stat e o f origin . I t i s surely reasonabl e 
that such a defect, a t least if not brought abou t by the 
defendant's ow n fault , shoul d b e a  basi s fo r non -
recognition o f th e decisio n an d therefor e a  soun d 
ground fo r refusal . However , i t ha s alread y bee n 
pointed ou t tha t th e opportunitie s thi s ma y giv e a 
defendant fo r delayin g th e acquisitio n o f a  decisio n 
could caus e th e applican t t o fai l t o mee t th e si x 
month tim e limi t whic h mus t b e complie d wit h i n 
order t o brin g th e applicatio n withi n Article s 8  or 9 . 

9.16 Wher e Article s 8  and 9  are inapplicable , du e 
to failur e t o compl y wit h th e nationalit y principl e o r 
with th e time limits , a n applicatio n ma y b e met wit h 
additional ground s o f refusa l se t ou t i n Articl e 10 . 

However, thes e additional ground s ar e not exclusive , 
as th e ground s i n Articl e 9  ar e intende d t o be , s o 
states wil l b e fre e t o ad d othe r ground s i f the y s o 
choose. I f thi s i s so , ther e i s hardl y an y poin t i n 
setting out these additional grounds. Indeed , they are 
so wide that they can hardly represent any controllin g 
factor a t all . I n particular , th e groun d entitlin g 
refusal tha t "th e effect s o f th e decisio n (i n th e stat e 
of origin ) ar e manifestl y incompatibl e wit h th e fun -
damental principle s o f th e la w relatin g t o th e famil y 
and childre n i n the stat e addressed " (Articl e 1 0 (l)a) 
seems t o allo w th e stat e addresse d t o appl y it s ow n 
policies fo r dealin g wit h th e cas e i n accordanc e wit h 
its ow n famil y la w principle s untrammelle d b y th e 
Convention. I t i s therefor e difficul t t o se e the poin t 
of th e inclusio n o f anothe r groun d fo r refusa l whic h 
is carefull y worde d t o allo w refusa l "wher e i t i s 
found tha t b y reaso n o f a  chang e i n th e circum -
stances, includin g th e passage of time but not  includ-
ing a  chang e i n th e residenc e o f th e chil d afte r a n 
improper removal , the effects o f the original decisio n 
are manifestl y n o longe r i n accordanc e wit h th e 
welfare o f the child." (Articl e 1 0 (l)b). I t may well be 
"manifestly incompatible " wit h th e fundamenta l 
principles o f a  state's famil y la w to follo w a  decision 
which i s "manifestl y n o longe r i n accordanc e wit h 
the welfar e o f th e child " whethe r thi s i s du e t o a 
change o f residenc e alon e o r fo r an y othe r reason . 

9.17 I n contrast t o such obscurities , the provisions 
of Th e Hague Document offe r clarit y and simplicity . 
The ground s fo r refusa l operat e s o a s t o restric t th e 
prima faci e duty of the recipient state to return a child 
forthwith o n a n applicatio n mad e withi n si x month s 
of the breach of custody rights. There are three. (1) If 
the (defendant ) establishe s tha t "a t th e tim e o f th e 
alleged breac h th e applican t wa s no t actuall y exer -
cising the custody rights or acting in good faith"; (2 ) if 
the (defendant) establishe s that "ther e i s a substantia l 
risk that the return would expose the child to physical 
or psychologica l har m o r otherwis e place the child i n 
an intolerabl e situation; " (3 ) i f "th e judicia l o r 
administrative authorities find tha t the child objects t o 
being returned an d ha s attained a n age and degre e of 
maturity a t which i t is appropriate to take account o f 
its views. " (Articl e 12) . 

9.18 Th e firs t o f thes e seem s necessar y a s i t i s i n 
effect a  denia l o f th e premis e upo n whic h th e appli -
cation fo r retur n i s based . Howeve r i t raise s th e 
danger tha t th e applicant may be drawn into a dispute 
in the recipien t stat e ove r the question whethe r h e or 
she wa s "actually " exercisin g custod y rights . Thi s 
may not be very different fro m assessin g the merits of 
the case, which the Document seeks to avoid. (Articl e 
16). It may be that this fear i s exaggerated and that the 
authorities o f th e recipient stat e wil l be satisfied wit h 
documentary evidenc e tha t (fo r example ) th e appli -
cant is the child's mother and that the child was living 
in the same residence as her at the time of the removal. 
Of more concern i s the provision allowing the defend -
ant t o seek to establish tha t th e applicant wa s not, a t 
the time of the alleged breach, "actin g in good faith. " 
Would thi s permi t allegation s o f marita l misconduc t 
(the mother secretly seeing another man with a view to 
leaving the husband an d takin g th e children wit h he r 
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to live with the other man), of attempts to prevent th e 
defendant fro m seein g the child in breach, perhaps , o f 
access arrangements? I f so , the whole issue of merit s 
would be introduced an d a  major goa l o f the Conven-
tion subverted . Unles s thes e doubt s ca n b e satisfac -
torily settled, i t is to be hoped tha t thi s clause of Art -
icle 12a . wil l b e remove d a t th e Plenar y Meetin g a t 
The Hagu e i n Novembe r 1980 . 

9.19 Th e groun d fo r refusa l base d o n apprehen -
sion o f ris k o f har m t o the child i s a common and , i t 
seems, essentia l provisio n an d it s absenc e fro m th e 
European Conventio n i s a serious omission. I t migh t 
be remarke d tha t it s presenc e shoul d assis t toward s 
the excissio n o f th e claus e relatin g t o th e applicant' s 
bad fait h becaus e suc h ba d fait h shoul d onl y b e o f 
relevance if the return of the children to the applican t 
would entai l a  substantia l ris k t o thei r welfare . Th e 
additional claus e allowin g refusa l i f thi s woul d 
''otherwise plac e th e chil d i n a n intolerabl e 
situation'' coul d als o prov e useful . I t i s probabl y 
wide enough t o cover th e case, of whic h concern wa s 
expressed above, 66 tha t a  chil d migh t b e futilel y 
returned wher e th e expectatio n i s reasonabl y hel d 
that th e authoritie s i n the state o f origi n ar e likely t o 
send hi m bac k agai n t o th e recipien t state . I t wa s 
suggested tha t thi s issu e might b e subjec t t o bilatera l 
arrangements, bu t th e existenc e o f suc h a  claus e 
could achiev e th e sam e effec t b y bein g sensibl y 
applied i n differing contexts . 

Reservations 
9.20 Th e Hagu e Documen t ha s no t finall y deter -
mined the scope of reservations to be admitted t o th e 
Convention. Th e European Conventio n allow s reser -
vation liberally . Articl e 1 8 allow s an y contractin g 
state t o mak e reservatio n tha t i t shal l no t b e boun d 
by Articl e 12 , which bring s abduction s mad e befor e 
any decisio n i n th e stat e o f origi n int o th e Conven -
tion b y permittin g th e aggrieve d part y t o obtai n a 
decision tha t th e remova l wa s improper . If  thi s wer e 
not enough , Articl e 1 7 allows an y contractin g part y 
by reservatio n t o introduc e th e wid e ground s o f 
refusal o f Articl e 1 0 into case s covere d b y Article s 8 
and 9 . Th e carefully constructe d gradation s betwee n 
Articles 8 , 9  and 1 0 can thu s b e undermined . Since , 
as has been explaine d above , Articl e 1 0 (l)a supplie s 
a ground o f suc h width , an y application o f tha t t o an 
application whic h ha s succeede d i n satisfyin g th e 
rigours o f Article s 8  and 9  woul d effectivel y nullif y 
the purposes o f enterin g th e Convention a t all . 

The Hagu e document : a  Commonwealt h 
perspective 
10.1 I t will be clear tha t th e European Conventio n i s 
unsatisfactory i n a  numbe r o f respects . I n orde r t o 
avoid th e automati c retur n provision s o f Articl e 8 , 
states are likely, by reservation, to introduce into tha t 
Article th e wid e ground fo r refusa l o f Articl e 10(l) a 
and probabl y d o likewis e fo r Articl e 9 . Thi s i s a  fa r 

66 Para . 5.1 0 above . 

wider groun d o f refusa l tha n apprehensio n o f har m 
for th e chil d o n it s return . Th e Convention , then , 
seems t o offe r a  ver y uncertai n basi s fo r uniform 
international action . Th e Hagu e Documen t wil l 
therefore b e examine d t o se e ho w fa r it s adoptio n 
would b e reconcilabl e wit h th e positio n alread y 
reached i n som e Commonwealt h countrie s an d als o 
how fa r the y correspon d t o som e o f th e goal s o f 
policy suggeste d i n thi s repor t a s desirable . 

10.2 A s far a s judicial developments are concerned, 
it wa s see n tha t th e predominan t vie w currentl y 
accepted i s that th e court s retain thei r jurisdiction t o 
determine th e merit s o f th e cas e o f a  child abducte d 
into their country bu t tha t much weight will probably 
be placed on a foreign order , especially one made afte r 
full hearin g an d base d upo n th e welfar e principle , 
and, i f there i s no suc h order , i t may well be decide d 
that i t is in the child's interests to return without delay 
to the country where he "belongs". The Hague Docu-
ment i s no t a  schem e fo r th e automati c recognitio n 
and enforcemen t o f foreig n custod y order s an d t o 
that exten t i s similar to this judicial approach. Unde r 
this scheme, any prior decision would be relevant onl y 
insofar a s i t indicate d tha t th e applican t ha d bee n 
exercising custody rights and that these were breached. 
The court s normall y se t thei r fac e agains t unilatera l 
breaches o f suc h right s occurrin g withi n thei r ow n 
jurisdiction. Suc h ar e thought , prima  facie,  t o b e 
contrary t o a  child' s interest s an d i t seem s t o b e 
entirely withi n th e spiri t o f Buckle y L . J . i n re  L. 
(1974) that , wher e a n applicatio n i s brought expedit -
iously, i t shoul d b e considere d t o b e i n th e child' s 
interests t o retur n i t an d restor e th e exercis e o f th e 
disrupted relationship . Tha t is , th e emphasi s o f Th e 
Hague Documen t o n relationships  rathe r tha n 
decisions accord s wit h thi s practice , fo r th e decisio n 
is seen only as evidence of relationship s and , accord -
ingly, o f wher e i t is , prima facie,  i n th e child' s bes t 
interests t o be . I t i s true tha t acceptanc e o f th e prin -
ciples o f th e documen t would , theoretically , depriv e 
the court o f jurisdiction t o make a  full rangin g invest -
igation int o th e merit s o f th e cas e and thu s strik e a t 
the hear t o f th e McKee  principle . Bu t i t i s suggeste d 
that i t woul d no t affec t th e actual  practice  o f th e 
courts i n suc h case s an d tha t thei r ultimat e respons -
ibility for th e welfare o f the child would be adequately 
secured b y th e presenc e o f th e groun d fo r refusa l 
based o n apprehensio n o f har m t o th e chil d o r o f 
placing hi m i n a n intolerabl e situation . 

10.3 Lik e the U.S. Uniform Act , legislatio n take n 
in Commonwealt h countrie s ha s bee n base d o n 
schemes o f recognitio n an d enforcemen t o f foreig n 
custody orders. This would suggest an approach close r 
to tha t o f th e European Conventio n tha n Th e Hagu e 
Document. However , adherenc e t o th e latte r woul d 
in n o wa y conflict  wit h suc h step s fo r recognitio n 
already taken . Th e existenc e o f a  (registere d o r 
unregistered) orde r woul d provid e stron g and , i n 
most cases , incontrovertibl e evidenc e whethe r th e 
removal o r retentio n ha s bee n i n breach o f a n appli -
cant's custod y rights . Th e registratio n o f order s 
would indee d furthe r th e object s o f th e scheme . Th e 
requirement tha t th e right s breache d mus t b e thos e 
applicable in the state of the child's habitual residenc e 
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might b e though t t o hav e a  potentiall y restrictiv e 
effect o n system s o f automati c registratio n an d 
enforcement o f orders such as those of Australia and 
New Zealand. But in an international context such an 
explicit restrictio n seem s desirable . Th e bilatera l 
character of the Australian and New Zealand schemes, 
which enables those countries to "prescribe " whic h 
overseas order s t o brin g withi n thei r schem e allows 
them t o choos e oversea s countrie s whic h exercis e 
jurisdiction o n a  basis similar t o habitual residence . 
The expres s referenc e t o habitua l residenc e woul d 
thus seem a reasonable safeguard fo r what would, in 
effect, b e a significant broadenin g fo r Australi a and 
New Zealand o f thei r presen t schemes . 

10.5 A s argue d above 67 th e fac t tha t Th e Hagu e 
Document covers cases of abduction where there has 
been n o prio r orde r i s of specia l importanc e wher e 
reciprocal recognitio n an d enforcemen t o f custod y 
orders becomes widespread. To this extent the docu-
ment fill s a  gap lef t i n the legislative schemes in the 
Commonwealth.68 The question whether this problem 
is better approached by requiring the aggrieved party 
first t o seek a  decision in his own jurisdiction o r by 
allowing him to make an immediate application to the 
recipient state has been discussed above.69 Subject to 
some reservation s abou t th e exten t o f permitte d 
grounds for refusal o f return, the view was taken that 
the balance of advantage probably lay with the course 
adopted by The Hague Document. It should be noted 
that thi s position i s similar t o that taken in the U.S. 
Uniform Act . Finally , th e ground s fo r refusa l o f 
return (subject t o the reservation already mentioned) 
in Th e Hagu e Documen t ar e ver y simila r t o thos e 
accepted i n th e Australian , Ne w Zealan d an d 
Canadian legislation . 

10.6 Doe s The Hague Documen t i n genera l mee t 
the suggested guidelines for an approach to this prob-
lem set out in section 8  of this Report? A machinery 
for notifyin g an y relevan t orde r o r decisio n i n a 
country to which a child was taken could certainly be 
constructed within its provisions and the principle that 
that countr y wil l return a  child remove d o r retained 
there contrary to the rights appearing in such an order 
is established. The principle that these should be the 
rights prevailin g a t th e child' s habitua l residenc e is 
satisfied; the right to refuse return where this is likely 
to har m th e chil d i s satisfied ; futil e retur n ca n b e 
avoided b y use o f th e provision justifying refusa l i f 
this would place the child in an intolerable situation ; 
an interim order , mad e ex parte, woul d not o f itsel f 
be a ground for ordering the child's return but simply 
an indicator of where the child "belonged". The only 
guideline which is not expressly satisfied is the import-
ant one that orders should be recognised only if made 
in a state recognising the child's welfare as paramount 
in such cases. The problem i s somewhat obviate d by 
the fac t tha t th e scheme is not on e of enforcin g th e 
foreign decisio n bu t simply returning th e child to its 
prior condition . Bu t thi s answe r i s no t ver y satis -

67 Para . 8.15 . 
68 Se e Ontari o Repor t a t th e Unifor m La w Conferenc e o f 

Canada, Augus t 1978 . 
69 Paras . 9.6-9. 9 above . 

factory fo r th e custod y right s o f whic h breac h i s 
alleged migh t hav e been determine d b y cour t orde r 
and this may not have given sufficient consideratio n 
to the child's interests. It would stil l be my wish that 
contracting state s woul d asser t thei r recognitio n o f 
the welfare principle on entering the Convention. The 
point might be made that by the very act of entering 
the Convention (in good faith) a state is implementing 
a policy which places the welfare of children in a pre-
eminent positio n becaus e i t i s seeking to establish a 
system which promotes stability for children above the 
claims of individua l adult s irrespective of the claims 
the adult may have (whether based on nationality or 
otherwise) to have the matter dealt with differently . 

10.7 O n questions of cost, the European Conven-
tion requires contracting states not to claim payment 
from any applicant in respect of measures taken by the 
Central Authorit y unde r Articl e 5  and thi s include s 
"where applicabl e th e cost s incurre d b y th e assist -
ance of a  lawyer." Th e Hague Document also states 
that Central Authorities shal l bear their own costs in 
applying the Convention (Article 22). However, as far 
as the use of lawyers is concerned, The Hague Docu-
ment merely requires Central Authorities to "provide 
or facilitat e th e provisio n o f lega l ai d an d advice " 
where thi s i s "appropriate " (Articl e 7g) . I t doe s 
require Contractin g state s t o allo w national s an d 
persons habituall y residen t i n any other contractin g 
state the same facilities fo r legal aid and advice as its 
own nationals and habitual residents enjoy but there is 
recognition tha t thes e facilitie s ma y var y s o th e 
Document expressl y permit s Centra l Authoritie s t o 
require payment fo r lega l services which are not met 
through any legal aid system (and there may be none) 
and also to require payment for expenses incurred in 
repatriating th e child. 

10.8 O n the basis of this survey it appears that The 
Hague Preliminar y Draf t offer s substantia l advan -
tages to Commonwealth countries over the European 
Convention. Th e Hagu e Documen t wil l b e furthe r 
considered a t a  Plenary Sessio n o f The Hague Con-
ference lat e i n 1980 . I t i s strongl y urge d tha t 
Commonwealth countries which are disposed to take 
steps t o comba t th e proble m o f internationa l chil d 
abduction will take an interest in the final drawing up 
of The Hague Convention and, eventually, make that 
Convention th e basi s o f a n internationa l syste m t o 
protect childre n fro m thes e ordeals. 

Summary 
1. Th e Report is designed to provide a review of the 
legal principle s whic h hav e develope d i n Common -
wealth law as a response to the problem of the inter-
national abduction o f children . Thes e principles are 
primarily to be found i n court decisions, although in 
recent year s the legislativ e bodies o f som e countries 
have enacted additional provisions, to which reference 
is also made. I have made use of all materials known 
to m e bu t th e possibilit y certainl y exist s tha t som e 
significant decisio n o r legislativ e ac t ha s no t bee n 
noticed. Having made this review, reference i s made 
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in brief to developments in the United States and then 
to attempts at international level to secure agreement 
between states on the best way to co-operate in these 
cases. Th e Repor t conclude s b y comparing th e tw o 
major internationa l instrument s extan t coverin g th e 
problem, th e Europea n Conventio n adopte d b y the 
Council o f Minister s o f th e Counci l o f Europ e i n 
November 197 9 and th e Preliminary Draf t Conven -
tion adopted by the Special Commission of The Hague 
Conference o n Private International La w during the 
same month. An attempt is made to indicate which of 
the two instruments would be more suitable for a basis 
for Commonwealt h action . 

2. Sectio n 2 gives a critical analysis of the progress 
of English law on this issue covering the forty year s 
following 1940 . I t i s show n tha t th e court s initiall y 
adopted the position that, i f a child was brought into 
their jurisdiction, it was in principle irrelevant whether 
this was done surreptitiously or contrary to a foreign 
order because, if the child's future wa s raised befor e 
them, they were bound to decide the issue in accord-
ance wit h thei r ow n assessmen t o f th e child' s bes t 
interests. To give automatic effect t o a foreign orde r 
would be an improper delegatio n o f thei r task . This 
principle wa s affirme d rigourousl y b y th e Judicia l 
Committee o f the Privy Council in McKee v. Mckee 
(1951) on appeal from the Supreme Court of Canada. 
This judgment lodge d thi s approac h firml y i n Can -
adian la w and , despit e certai n doubt s abou t it , i t 
remained the dominant judicial approach ther e until 
dissatisfaction o f it s applicatio n le d t o legislativ e 
action i n a  number o f province s followin g th e year 
1974. In England, durin g the mid-1960's, the courts 
began t o expres s doubt s abou t th e McKee  principle 
and a  new principle developed , largel y fashione d b y 
Cross J. , accordin g t o whic h th e judge shoul d giv e 
effect t o the orders of a foreign court unless satisfied 
that i t wa s beyon d reasonabl e doub t tha t t o d o s o 
would inflict serious harm on the child. This approach 
enjoyed som e success, but after som e criticisms, was 
rejected i n 1978 . The McKee principle was restated, 
although it was recognised that a judge might, in cer-
tain cases, reasonably come to the conclusion tha t i t 
was i n a  child' s bes t interest s t o b e immediatel y 
returned to a country with which it maintained close 
links an d fo r it s futur e t o b e determine d i n tha t 
country. 

3. Sectio n 3  concentrates mor e exclusively o n the 
experience elsewhere in the Commonwealth. The same 
kinds of fluctuation in judicial opinion are also found, 
particularly in New Zealand, where the courts foun d 
themselves enjoine d b y statut e t o appl y th e McKee 
principle, but expressed misgivings about it . In 1975 
the Family Law Act of Australia set up a structure for 
the registration in that country of custody decisions of 
prescribed overseas countries which were, in principle, 
to be enforced in Australia and which would, if found 
to exist, deprive the Australian courts of jurisdiction 
to hear the case unless circumstances were exceptional. 
New Zealand adopted the same system at the end of 
1979. In Canada, the Uniform Law Conference drew 
up a model Extra-Provincial Enforcement o f Custody 
Orders Ac t i n 1974 , enacte d no w (i n substance ) i n 

eight provinces. Ontario has not, however, adopted it 
but has made proposals for amending and widening it. 

4. Sectio n 4 gives a brief description of the Uniform 
Child Custod y Jurisdictio n Ac t whic h ha s bee n 
enacted b y many state s of the United States . This is 
concerned primarily with defining circumstances when 
a stat e may properly exercise jurisdiction i n custody 
cases with a n out-of-stat e element . Thi s i s generally 
thought to have had a beneficial effec t i n the United 
States in deterring against child abduction and making 
arrangements fo r acces s exercise d outsid e a  child' s 
home state more secure. 

5. Sectio n 5  attempts t o asses s th e commo n la w 
approaches to the problem. The major problem areas 
are divided int o two types of situation : on e where a 
child ha s bee n removed o r retaine d i n breach o f a n 
extant orde r an d th e othe r wher e ther e i s n o suc h 
order. Even under the re-asserted McKee principle, a 
court could give "proper" weigh t to a foreign order , 
so th e proble m resolve d itsel f int o on e o f knowin g 
what weight was "proper" to give to such an order. It 
seemed that where it appeared likely that the foreign 
order was not based on true investigation nor upon an 
application o f th e welfare principl e (tha t th e child's 
interests shoul d b e treate d a s paramount) , court s 
tended to put little weight on the order. On the other 
hand, where such an order was an interim order made 
after proceedings had been commenced in the foreign 
country, ther e seemed t o be a strong inclination fo r 
the chil d t o be returned t o th e jurisdiction whic h is 
already seise d o f th e matter . I n the second situatio n 
the court s seeme d t o adop t a  mor e pragmati c 
approach. I f they felt that the children "belonged" in 
the countr y fro m whic h the y ha d bee n taken , the y 
would be returned. But the courts seemed more open, 
in suc h cases , t o conside r th e contex t o f th e cas e 
broadly and conclude, where they thought i t proper, 
that n o benefi t woul d b e achieved b y returning th e 
children. It was very clear that courts would not return 
children if they felt that this was to risk causing them 
serious harm. 

6. Certai n special factors seemed to be particularly 
relevant i n these cases in an attempt t o arrive at the 
most jus t decision . Court s tende d t o b e concerne d 
about the cost and inconvenience caused to the inno-
cent party in having to follow the abductor to another 
country. On the other hand, they also seemed to take 
into account the inconvenience, expense and disrup-
tion t o the children which would be incurred i f they 
ordered thei r return , an d thi s became an overridin g 
factor i f th e cour t believe d tha t th e foreig n cour t 
would, whe n i t eventually hear d th e case, only send 
the child bac k again . Anothe r facto r o f importanc e 
was whether the court believed tha t i t or the foreig n 
court had better access to evidence relevant to assess 
the children's welfare . 

7. Sectio n 6 considers the suggestions made by the 
English an d Scottis h La w Commission s concernin g 
cases within the United Kingdom when conflict occurs 
between differen t jurisdiction s i n tha t country . I n 
particular, i t i s noted tha t th e Commissions use the 
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concept o f "habitua l residence' ' a s a basis fo r exer -
cising jurisdiction. I t i s also noted tha t a  system of 
reciprocal recognition of orders may be easier to attain 
in a small, culturally homogeneous community than 
in an international context . 

8. Sectio n 7 considers the progress of attempts to 
secure internationa l agreement s o n thi s an d relate d 
topics. It concludes with a brief account of the major 
features of the European Convention and The Hague 
Preliminary Draf t Convention . 

9. Sectio n 8 attempts to set out some general prin-
ciples which might serve as guidelines in any approach 
to th e problem . I t i s assume d tha t i t i s considere d 
desirable that the practice of abducting children across 
international frontier s i s harmful t o children gener -
ally, even if it may not be so in every individual case 
to th e chil d concerned , an d tha t accordingl y inter -
national action is desirable. 

10. Wher e there has been an abduction or retention 
contrary t o an existing order , i t was thought tha t i t 
would be appropriate to have a procedure for notify -
ing th e countr y i n whic h th e chil d wa s foun d (o r 
suspected t o be present) of the relevant decision and 
that thi s shoul d o f itsel f provid e the sufficien t con -
dition fo r actio n by the notified stat e in accordance 
with th e decision . However , i t shoul d b e ope n t o 
objection b y th e abducto r o n certai n grounds . Th e 
following ground s wer e thought, i n principle , t o be 
reasonable: 
(a) tha t the order was not made in the country of the 
child's habitual residence at the time of the abduction; 
(b) tha t there are strong grounds for believing that the 
decision was not based on the principle that the child's 
welfare wa s paramount ; 
(c) tha t t o retur n th e chil d i s likel y t o b e seriousl y 
detrimental t o his interests; 
(d) i n certain cases it might be reasonable to oppose 
return on the ground o f the disruption thi s would in 
itself cause to the child. This would depend very much 
on the circumstances of the case, one important facto r 
being distance (geographical or cultural) between the 
countries concerne d an d likelihoo d tha t th e foreig n 
court might itself modify it s order and send the child 
back. The child's own views, if capable of ascertain -
ment, migh t also be relevant. 
(e) tha t th e orde r wa s no t mad e afte r a  prope r 
hearing, unles s i t was of interi m nature , mad e afte r 
proceedings ha d commenced . Wher e th e abductio n 
had taken place before any order had been made, but 
proceedings ha d bee n commenced , retur n shoul d 
again be ordered on notice that such proceedings had 
commenced subjec t t o the same grounds for refusal , 
mutatis mutandis, mentioned under (a) to (c) above. 
Ground (d ) shoul d no t appl y becaus e tha t assume d 
the possibility of a change of circumstances since the 
foreign decision was made, while here there would be 
no such decision. Nor would ground (e) apply. Nor , 
in suc h a  case , shoul d th e consideratio n alon e tha t 
the foreign cour t migh t sen d the child back be con-
clusive: return shoul d onl y b e refused i f thi s woul d 
create a  real risk o f harm fo r th e child. 

11. Wher e there has been an abduction or retention 
in th e absenc e o f an y orde r o r proceeding s i n th e 
foreign state , tw o possibl e approaches ar e possible. 
One would be to require the aggrieved party to obtain 
an orde r i n (her ) hom e stat e requirin g th e child' s 
return, t o lodge that wit h th e recipien t stat e an d t o 
make that order the basis for the order returning the 
child. But this entails giving the abductor an oppor -
tunity to defend hi s action in the proceedings in the 
state of origin. This is the approach of the European 
Convention and causes certain difficulties, discusse d 
later i n the Report. The other approach, adopte d in 
The Hagu e Preliminar y Draft , i s t o allo w th e 
aggrieved party direc t access to the recipient state to 
allege th e imprope r removal , t o demonstrat e th e 
child's prior habitual residence in the state of origin, 
and obtain the child's return on that basis alone. This 
approach follow s tha t o f th e judicia l decision s 
ordering immediat e return o f childre n (base d o n an 
assessment of their own interests) to the country where 
they "belonged" . 

12. Th e jurisdictional questio n i s then considered 
and it is concluded that the concept o f habitual resi-
dence is the most desirable. In particular, no attention 
should be paid to the nationality either of the child or 
his parents a s this reflects som e kind o f notion o f a 
state assertin g quasi-proprieta l right s ove r th e child 
where th e tru e concer n shoul d b e directe d a t th e 
child's welfare, which demands that a child should not 
be lightly removed from the environment in which it 
has his closest relationships and associations and that 
it is normally best for hi s future t o be determined in 
that environment . (para . 8.16) . 

13. Th e question o f time limits is next considered 
(para. 8.17) . I t i s considere d desirabl e tha t ther e 
should be encouragement fo r th e aggrieved part y to 
act swiftly an d thus for the special policy requiring a 
presumption in favour o f rapid return of the child to 
be limited fo r a  period of , say , six months afte r th e 
removal or retention. However, this period should not 
begin t o ru n unti l a n abducto r wh o ha d conceale d 
himself ha d bee n found , otherwis e skil l a t conceal -
ment would be rewarded. However, i t would have to 
be recognised that the longer the abductor concealed 
himself, the more likely it would be that he could resist 
the child' s retur n o n th e groun d tha t i t woul d b e 
seriously detrimenta l t o his interests. 

14. Paragrap h 8.18 pays very brief attention to the 
question of prevention. This is thought to depend very 
much on the circumstances of each country. No doubt 
countries can learn from eac h other what techniques 
have proved most successful i n limiting the extent of 
abductions. 

15. Paragrap h 8.1 9 consider s proposals that have 
sometimes bee n mad e fo r system s o f "alternat e 
custody" which have been alleged to reduce the risk of 
abduction which , i t i s claimed , arise s whe n parent s 
feel aggrieve d a t custod y decision s o f courts . Som e 
scepticism i s expressed o n the desirability an d feasi -
bility o f suc h arrangement s bu t i t i s conceded that , 
where such arrangements are made successfully, they 
may well benefit the children and where this involves 
children crossing state frontiers , internationa l agree-

221 



ments whic h giv e such arrangement s greate r securit y 
will b e o f benefi t t o th e partie s an d thei r children . 

16. Sectio n 9 of the Report compares the provisions 
of the European Conventio n an d The Hague Prelim -
inary Draf t (calle d Th e Hagu e Document ) i n som e 
detail. Th e majo r observation s ar e th e following : 
(a) Whil e bot h document s woul d establis h Centra l 
Authorities wit h simila r functions , th e Europea n 
Convention suffer s fro m lac k o f clarit y concernin g 
the interrelationshi p betwee n judicia l an d adminis -
trative authorities . I n particular , Articl e 8(2 ) i s 
drafted i n such a way as to appear t o exclude from th e 
major provision s of the Convention concerning rapi d 
return o f childre n al l case s wher e th e recipien t stat e 
cannot secur e th e retur n o f a  chil d withou t judicia l 
authority. The extent o f this limitation i s not obvious , 
but coul d b e extreme . Ther e i s no suc h limitatio n i n 
The Hagu e Document . 

(b) Th e Europea n Conventio n create s a  thre e 
tiered structur e unde r whic h a  child' s retur n i s auto-
matic i f th e nationalit y principl e an d a  si x mont h 
time limi t ar e satisfied . I f th e nationalit y principl e i s 
not satisfie d th e ground s fo r returnin g th e chil d 
depend o n whethe r th e tim e limi t i s satisfied o r not . 
The provision s fo r automati c retur n ar e no t subjec t 
to any safeguard s permittin g refusa l base d o n appre -
hension o f harm to the child. This undue prominenc e 
given t o th e claim s o f nationalit y create s a n 
imbalance i n th e Europea n Conventio n whic h Th e 
Hague Documen t avoids . 

(c) Th e schem e o f th e Europea n Conventio n i s 
premised o n th e existenc e o f a  prio r decisio n i n th e 
state o f origin . Thus , i f a n abductio n o r retentio n 
takes plac e befor e an y suc h decisio n i s made , th e 
aggrieved part y mus t see k suc h a  decisio n i n (her ) 
home state before applyin g for th e child's return. Thi s 
can cause difficulties, especiall y as it is provided that , 
where th e whereabout s o f th e abducto r ar e known , 
(he) mus t b e give n tim e t o arrang e hi s defence . Thi s 
problem coul d becom e acut e because , i n orde r t o 
obtain th e benefi t o f th e majo r provision s o f th e 
Convention securing the rapid return of the child, th e 
application must be made to the recipient stat e within 
six month s o f th e remova l o r retention . Ther e i s n o 
provision fo r extensio n o f thi s period . Unde r Th e 
Hague Document, th e aggrieved party needs no prio r 
decision. (She ) need onl y approach th e authorities i n 
the recipien t stat e an d alleg e tha t ther e ha s bee n a 
breach o f custody right s which sh e was actually exer -
cising and which were recognised by the state in which 
the chil d wa s habituall y resident . Whethe r thi s put s 
this applican t i n a  bette r positio n tha n th e applican t 
under th e Europea n Conventio n depend s o n a  con -
sideration o f th e ground s fo r refusa l (summarise d 
below, paragrap h 18) . 

17. Bot h th e Europea n an d Th e Hagu e scheme s 
encourage rapi d actio n b y givin g specia l statu s t o 
application fo r retur n mad e withi n si x months o f th e 
removal, althoug h i n th e cas e of th e latter , thi s tim e 
begins to run only when the abductor ha s been found . 
In the European Convention , the advantage is that th e 
timely applicant i s subject to fewer grounds fo r refusa l 
than the later one. However, th e drafting o f the Euro-

pean Convention o n this issue is unduly cumbersom e 
and Th e Hagu e Documen t appear s t o achiev e muc h 
the sam e resul t b y simpl y sayin g tha t nothin g i n it s 
provisions prevent s the recipient state fro m returnin g 
the child after th e expiration o f the time limit: in other 
words, i t is left t o the individual law s of each countr y 
how t o dea l wit h suc h cases . 

18. Th e grounds fo r refusa l diffe r sharpl y betwee n 
the documents . Th e Europea n Conventio n dis -
tinguishes betwee n applicant s wh o satisf y both  th e 
nationality principl e and the time limit and those who 
satisfy onl y the latter. I n the firs t case , return i s auto-
matic; in the second, refusa l i s allowed i f the decision 
is no t founded  o n th e habitua l residenc e o f th e 
defendant, th e parents or the child or if the defendan t 
was absen t an d no t give n du e notic e o f th e proceed -
ings. Thes e provision s rais e interpretativ e problem s 
and opportunitie s fo r dela y (paras . 9.14-9.15) . Tha t 
the retur n migh t seriousl y har m th e chil d i s no t a 
ground fo r refusa l create s the risk tha t state s wil l use 
their powers of reservation to introduce wide grounds 
of refusa l i n suc h cases . I n al l other cases , Article 1 0 
specifies furthe r ground s fo r refusa l whic h ar e no t 
exclusive an d ver y wid e indeed . Unde r Th e Hagu e 
Document th e ground s o f refusa l refe r firstl y t o th e 
question whethe r th e applican t wa s actuall y exer -
cising custod y right s whic h (she ) allege s wer e 
breached. Thi s ca n b e challenged. I t i s observed tha t 
this provision carrie s the risk tha t th e merits could b e 
opened t o investigatio n i n th e recipien t state , whic h 
the Conventio n seek s t o avoid , an d th e degre e t o 
which thi s ris k i s ru n woul d depen d o n ho w fa r th e 
relevant authoritie s i n a  recipien t stat e ar e prepare d 
to accept prima facie  evidenc e by the applicant o f th e 
actual exercis e b y (her ) o f custod y rights . Mor e 
serious i s the potentia l groun d o f refusa l o n th e alle-
gation tha t th e applican t wa s no t actin g i n goo d 
faith. Thi s seem s to be an invitatio n t o try the merit s 
in th e recipien t stat e an d th e hop e i s expresse d tha t 
this claus e wil l b e delete d a t th e Plenar y Sessio n o f 
the Conference . Th e Hagu e Documen t als o allow s 
refusal i f th e retur n o f th e chil d raise s apprehensio n 
of ris k o f har m t o th e chil d o r "otherwis e plac e th e 
child in an intolerable situation'' . Thi s ground i s sup-
ported, no t onl y becaus e suc h a n emergenc y groun d 
seems essential , bu t als o becaus e i t seem s t o mee t 
possible objection s t o returnin g a  chil d i f thi s woul d 
cause him severe disruption, especiall y i f i t is thought 
that th e hom e stat e i s likely t o sen d hi m bac k i n th e 
end. 

19. Paragrap h 9.2 0 refer s t o th e reservation s per -
mitted i n th e Europea n Convention . Thes e ar e ver y 
extensive and , i f take n advantag e o f t o an y degree , 
which seem s inevitable , coul d seriousl y weake n an y 
impact whic h th e Conventio n woul d have . 

20. Sectio n 1 0 concludes th e Repor t b y looking a t 
The Hagu e Documen t fro m a  Commonwealt h per -
spective. I t i s concluded tha t th e Europea n Conven -
tion contain s to o man y uncertaintie s t o for m th e 
basis fo r unifor m internationa l action . Th e Hagu e 
scheme i s compare d wit h th e positio n currentl y 
reached i n th e Commonwealt h o n thi s issu e an d 
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evaluated a s t o whethe r i t successfull y achieve s th e 
goals considere d earlie r i n th e Repor t t o b e a  desir -
able basi s fo r action . I t i s concluded that , whil e th e 
adoption o f th e schem e woul d b e inconsisten t wit h 
the McKee  principl e i n theory , i t woul d i n effec t 
codify th e wa y i n whic h i t i s currently implemented . 
In particular , th e principle of seekin g to restore actu -
ally exercise d custod y right s rathe r tha n automati -
cally enforcing foreig n order s i s fully consisten t wit h 
current judicia l practice . Adherenc e t o th e schem e 
would not , however , giv e ris e t o inconsistenc y i n 
those jurisdiction s whic h hav e adopte d limite d 
schemes o f recognitio n an d enforcemen t o f foreig n 
custody orders . Suc h order s provid e excellen t 
evidence o f existin g custod y right s an d thei r 
registration woul d enhanc e th e purpose s o f Th e 
Hague scheme . Indeed , th e schem e woul d fil l th e 
area lef t ope n b y thos e provisions , viz . case s o f 
abduction befor e an y foreig n orde r i s made . Th e 
limitation o f th e schem e t o restoratio n o f custod y 
rights exercised i n the country o f th e child' s habitua l 
residence i s i n lin e wit h Commonwealt h view s o n 
jurisdiction an d would be a valuable safeguard i n any 
international commitment . 

CHAPTER I—SCOP E O F TH E CONVENTIO N 
Article 1 
The object s o f thi s Conventio n are — 
a t o secure the prompt retur n o f children wrongfull y 

removed t o o r retaine d i n an y Contractin g State , 
and 

b t o secur e i n al l Contractin g State s th e effectiv e 
enjoyment o f th e right s o f custod y an d o f access . 

Article 2 
Contracting State s will take al l appropriate measure s 
to secur e withi n thei r territorie s th e implementatio n 
of th e object s o f th e Convention . The y shal l us e th e 
most expeditiou s procedure s available . 

Article 3 
The remova l o r th e retentio n o f a  child i s to b e con -
sidered wrongfu l whe n i t i s i n breac h o f right s o f 
custody actuall y exercise d b y a  perso n [o r 
institution], eithe r jointl y o r alone , base d upo n th e 

21. I t i s considere d tha t Th e Hagu e Documen t 
successfully meet s th e guidelines considere d relevan t 
for suc h a  scheme . Althoug h i t doe s no t expressl y 
require contractin g state s t o commi t themselve s t o 
undertake tha t th e child' s interest s shoul d b e th e 
primary goa l i n thei r lega l principles governin g thes e 
cases (and i t is thought tha t thi s would be a desirabl e 
commitment) i t i s suggeste d tha t th e ver y entr y b y a 
state into a  Convention o f thi s kind , i f made in good 
faith, show s a  commitmen t t o plac e th e welfar e o f 
children abov e th e claim s som e adult s an d othe r 
sectional interest s migh t mak e i n thes e cases . 

22. I t i s pointed ou t tha t th e provisions as to cost s 
in both scheme s are similar but that The Hague Docu-
ment is based on the assumption tha t not all contract-
ing partie s wil l hav e widesprea d lega l ai d scheme s 
operative i n thei r countries . 

23. Th e Repor t conclude s b y urging al l Common -
wealth countrie s dispose d t o comba t th e proble m o f 
international chil d abduction t o take an interes t in the 
final drawin g u p o f Th e Hagu e Conventio n an d t o 
make tha t Conventio n th e basi s o f a n internationa l 
system t o protec t childre n fro m thes e ordeals . 

ANNEX A 

law o f th e Stat e i n whic h th e chil d wa s habituall y 
resident immediately before the removal or retention , 
whether throug h operatio n o f la w o r b y reaso n o f a 
judicial or administrative decision, or by reason of an 
agreement havin g th e forc e o f la w i n tha t State . 

Article 4 
The Conventio n shal l appl y t o an y chil d unde r th e 
age o f [16 ] year s wh o wa s habituall y residen t i n a 
Contracting Stat e immediatel y befor e an y breac h o f 
custody o r acces s rights . 

Article 5 
For th e purpose s o f thi s Convention — 
a "  rights o f custody " ar e rights  relatin g t o th e car e 

of th e perso n o f th e child , an d i n particula r th e 
right t o determin e th e child' s plac e o f residence ; 

b "right s o f access " shal l include the right t o take a 
child fo r a  limite d perio d o f tim e t o a  plac e othe r 
than th e child' s habitua l residence . 

HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW 

PRELIMINARY DRAF T CONVENTION ON THE CIVIL ASPECTS OF 
INTERNATIONAL CHILD ABDUCTION 

adopted b y th e Specia l Commissio n 
on Novembe r 16th , 197 9 
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CHAPTER II—CENTRA L AUTHORITIE S 
Article 6 
A Contractin g Stat e shal l designat e a  Centra l 
Authority t o discharg e th e dutie s whic h ar e impose d 
by th e Conventio n upo n suc h authorities . 

Federal State s an d State s wit h mor e tha n on e syste m 
of law shall be free t o appoint mor e than on e Centra l 
Authority an d to specify th e territorial exten t o f thei r 
powers. Wher e a  Stat e has appointe d mor e tha n on e 
Central Authority , i t shal l designat e th e Centra l 
Authority t o whic h application s ma y b e addresse d 
for transmissio n t o the relevant Centra l Authorit y i n 
that State . 

Article 7 
Central Authoritie s shal l co-operat e wit h eac h othe r 
and promot e co-operatio n amongs t th e competen t 
authorities i n thei r respectiv e State s t o secur e th e 
prompt retur n o f childre n an d t o achiev e th e othe r 
objects o f thi s Convention . 

In particular , eithe r directl y o r throug h othe r 
competent authoritie s i n thei r States , the y shall — 

a tak e step s t o discove r th e whereabout s o f 
wrongfully remove d o r retaine d children ; 

b tak e o r promot e th e takin g o f suc h provisiona l 
measures a s ma y b e necessar y t o preven t furthe r 
harm t o the child or furthe r prejudic e t o intereste d 
parties; 

c exchange , where appropriate, informatio n relatin g 
to th e socia l backgroun d o f th e child ; 

d tak e o r caus e t o b e take n al l step s appropriat e 
either to ensure the voluntary return o f the child o r 
to brin g abou t a n amicabl e resolutio n o f th e 
issues; 

e provid e informatio n o f a  genera l characte r a s t o 
the law of thei r Stat e relating t o the application o f 
the Convention ; 

/ initiat e o r facilitat e th e institutio n o f judicia l o r 
administrative proceeding s wit h a  vie w t o 
obtaining th e retur n o f th e chil d and , wher e 
appropriate, the determination o f issues relating to 
rights o f custod y an d access ; 

g wher e appropriate , provid e o r facilitat e th e pro -
vision o f lega l ai d an d advice , includin g th e ser -
vices o f lega l counsel ; 

h provid e suc h administrativ e arrangement s a s ma y 
be necessar y an d appropriat e t o achiev e th e saf e 
return o f th e child . 

CHAPTER III—RETUR N O F CHILDRE N 
Article 8 
Any perso n wh o claim s tha t ther e ha s bee n a  breac h 
of hi s custody right s ma y appl y eithe r t o the Centra l 
Authority o f th e child' s habitua l residenc e o r t o th e 
Central Authorit y o f an y other Contractin g Stat e fo r 
assistance i n securin g th e retur n o f th e child . 

The applicatio n shal l contain — 
a detail s concernin g th e identity o f th e applicant , o f 

the chil d an d o f th e perso n allege d t o hav e 
removed o r retaine d th e child ; 

b th e dat e o f birt h o f th e child ; 
c th e ground s o n whic h th e applicant' s clai m fo r 

return o f th e chil d i s based ; 
d al l availabl e informatio n relatin g t o th e where -

abouts o f th e chil d an d th e identit y o f th e perso n 
with who m th e chil d i s presumed t o be . 

The applicatio n ma y b e accompanie d o r sup -
plemented by — 
e a  certifie d cop y o f an y relevan t decisio n o r an y 

agreement havin g th e forc e o f law ; 
f a  certificat e o r a  swor n declaratio n emanatin g 

from a  competen t authorit y o f th e Stat e o f th e 
child's habitua l residence , o r fro m a  qualifie d 
person, concernin g th e content s o f th e law o f tha t 
State wit h respec t t o custod y rights ; 

g an y othe r relevan t document . 

Article 9 
Prior t o th e institutio n o f lega l proceedings , th e 
Central Authority o f the State where the child is to be 
found shal l take o r caus e to b e taken al l appropriat e 
measures in order t o obtain th e return o f the child by 
consent. 

Article 10 
The judicia l o r administrativ e authoritie s o f 
Contracting State s shal l ac t expeditiousl y o n appli -
cations fo r th e retur n o f children . 

If thes e judicia l o r administrativ e authoritie s hav e 
not reache d a  decisio n withi n si x week s afte r thei r 
receipt o f th e application , th e Centra l Authorit y o f 
the requeste d Stat e shal l s o inform th e applican t an d 
the Central Authority o f th e requesting State , statin g 
the reasons . Th e requirement s impose d upo n th e 
Central Authorit y b y thi s paragrap h appl y onl y 
where th e Centra l Authorit y ha s bee n informe d o f 
the application . 

Article 11 
Where ther e ha s bee n a  breac h o f custod y right s i n 
term of articl e 3  and, a t the date of the application t o 
the judicia l o r administrativ e authorit y o f th e Stat e 
where th e chil d i s located , a  perio d o f les s tha n si x 
months ha s elapse d fro m th e dat e o f th e breac h o f 
custody rights , the authority shal l order the return o f 
the chil d forthwith . 

However, wher e th e residenc e o f th e chil d wa s 
unknown, th e period o f si x months referre d t o in the 
previous paragrap h shal l ru n fro m th e dat e o f th e 
discovery o f th e child , subjec t t o the proviso that th e 
total perio d shal l no t excee d on e yea r fro m th e dat e 
of th e breach . 

Article 12 
Notwithstanding th e provision s o f th e precedin g 
article, the judicial o r administrative authorit y o f th e 
requested Stat e i s no t boun d t o orde r th e retur n o f 
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the chil d i f th e perso n wh o ha s remove d o r retaine d 
the chil d establishe s that — 
a a t th e time of th e alleged breac h th e applicant wa s 

not actuall y exercisin g the custody right s o r actin g 
in goo d faith ; o r 

b ther e i s a  substantia l ris k tha t th e retur n woul d 
expose the child to physica l o r psychologica l har m 
or otherwis e plac e th e chil d i n a n intolerabl e 
situation. 

The judicia l o r administrativ e authoritie s ma y als o 
refuse th e retur n o f th e chil d i f the y fin d tha t th e 
child object s t o bein g returne d an d ha s attaine d a n 
age and degre e of maturit y a t whic h i t i s appropriat e 
to tak e accoun t o f it s views . 

In evaluatin g th e circumstance s referre d t o i n thi s 
article, th e judicia l an d administrativ e authoritie s 
shall take into account the information relatin g to the 
social backgroun d o f th e chil d provide d b y th e 
Central Authorit y o f th e child' s habitua l residence . 

Article 13 
In determinin g whethe r o r no t th e chil d shoul d b e 
returned, th e judicia l o r administrativ e authorit y 
shall hav e regar d t o th e la w o f th e Stat e o f th e 
habitual residenc e of th e child before th e removal, a s 
that la w i s specified i n articl e 3 . 

Article 14 
The Central , judicia l o r administrative authoritie s o f 
a Contracting Stat e may request the authorities of th e 
State of th e habitual residenc e of th e child to take al l 
practicable step s t o obtai n a  decisio n o r othe r deter -
mination relatin g t o th e fac t tha t th e chil d ha s bee n 
removed o r retaine d an d tha t th e child' s remova l o r 
retention wa s wrongful withi n th e meaning o f articl e 
3 o f th e Convention . 

Article 15 
The provisions of thi s Chapter do not limit the power 
of judicia l o r administrativ e authoritie s t o orde r th e 
return o f th e chil d afte r th e expiratio n o f th e tim e 
limits se t ou t i n articl e 11 . 

Aricle 16 
A decisio n concernin g th e retur n o f th e chil d shal l 
not b e construe d a s on e relatin g t o th e merit s o f 
custody rights . 

CHAPTER IV—RIGHT S O F ACCES S 
Article 17 
An application fo r fixin g o r protecting the exercise of 
rights o f acces s ma y b e presente d t o th e Centra l 
Authorities of the Contracting State s in the same way 
as a n applicatio n fo r th e retur n o f a  child . 

The Central Authorities ar e bound b y the obligation s 
of co-operation whic h are set forth i n article 7 to pro-
mote the peaceful enjoymen t o f acces s rights and th e 
fulfilment o f an y condition s t o whic h th e exercise o f 
those right s ma y b e subject . Th e Centra l Authoritie s 
shall tak e step s t o remove , a s fa r a s possible , al l 
obstacles t o th e exercis e o f suc h rights . 

The Centra l Authorities , eithe r directl y o r throug h 
their competen t authorities , ma y initiat e o r assis t i n 
the institution o f proceedings with a  view to fixing o r 
to protecting thes e rights and securin g respect fo r th e 
conditions t o whic h th e exercis e o f thes e right s ma y 
be subject . 

CHAPTER V—GENERA L PROVISION S 
Article 18 
No security , bon d o r deposit , howeve r described , 
shall be required [o f a  person habituall y residen t in a 
Contracting State ] a s a  condition o f th e initiation o f 
judicial proceeding s fallin g withi n th e scop e o f thi s 
Convention. 

Article 19 
No legalisatio n o r simila r formalit y ma y b e require d 
in th e contex t o f th e Convention . 

Article 20 
Any application , communicatio n o r othe r documen t 
addressed t o th e Centra l Authorit y o f th e requeste d 
State shal l b e i n th e origina l language , an d shal l b e 
accompanied b y a  translatio n int o th e officia l 
language o r on e o f th e officia l language s o f th e 
requested Stat e or, wher e that i s not feasible , a  trans-
lation int o Frenc h o r English . 

However, a  Contractin g Stat e ma y objec t t o th e us e 
of eithe r French o r English , bu t no t both , b y making 
the reservatio n provide d i n articl e X . 

Article 21 
Nationals o f th e Contracting State s and person s wh o 
are habitually residen t i n the territory o f those State s 
shall b e entitled i n matter s concerne d wit h th e appli -
cation o f th e Conventio n t o lega l ai d an d advic e i n 
any othe r Contractin g Stat e a s i f the y themselve s 
were national s o f an d habituall y residen t i n tha t 
State. 

Article 22 
Each Centra l Authorit y shal l bea r it s ow n cost s i n 
applying th e Convention . 

Central Authoritie s an d othe r administrativ e 
authorities o f Contractin g State s shal l no t impos e 
any charge s i n relatio n t o application s submitte d 
under thi s Conventio n bu t may — 
a requir e th e paymen t o f an y charge s whic h ar e no t 

met throug h th e lega l ai d syste m an d whic h aris e 
from th e employmen t o f lega l counsel ; 

b requir e the payment o f th e expenses incurred o r t o 
be incurre d i n repatriatin g th e child . 

Article 23 
When i t i s manifes t tha t th e requirement s o f thi s 
Convention ar e not fulfille d o r that th e application i s 
otherwise no t well-founded , th e Centra l Authorit y i s 
not oblige d t o accep t th e application . I n tha t case , 
the Centra l Authorit y shal l forthwit h infor m th e 
applicant o r the Central Authority through which the 
application wa s submitte d o f it s objections . 
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Article 24 
A Centra l Authorit y ma y requir e tha t an y appli -
cation b e accompanie d b y a n authorizatio n 
empowering i t to act on behalf o f the applicant, o r t o 
designate a  perso n o r institutio n s o t o act . 

Article 25 
This Convention shal l no t preven t an y perso n whos e 
custody or access rights have been breached applyin g 
directly t o th e judicia l o r administrativ e authoritie s 
of a  Contractin g State . 

[Article 26 
Any application submitte d t o the Central Authoritie s 
of th e Contractin g State s i n accordanc e wit h th e 
terms o f thi s Convention , togethe r wit h document s 
and othe r informatio n appende d theret o o r provide d 
by a  Centra l Authority , shal l b e admissibl e i n th e 
courts o f th e Contractin g States. ] 

Article 27 
In relatio n t o a  Stat e whic h i n matter s o f custod y o f 
children has two or more systems of law applicable in 
different territoria l units — 
a an y referenc e t o habitua l residenc e i n tha t Stat e 

shall b e construe d a s referrin g t o habitua l 
residence i n a  territoria l uni t o f tha t State ; 

b an y referenc e t o th e la w o f th e Stat e o f habitua l 
residence shal l be construed a s referring t o the law 
of th e territoria l uni t i n tha t Stat e wher e th e chil d 
habitually resides . 

Article 28 
In relatio n t o a  Stat e which i n matter s o f custod y o f 
children has two or more systems of law applicable to 

The membe r State s o f th e Counci l o f Europe , 
signatory hereto , 

Recognising tha t i n th e membe r State s o f th e 
Council o f Europ e the welfare o f the child i s of over -
riding importanc e i n reachin g decision s concernin g 
his custody ; 

Considering tha t th e makin g o f arrangement s t o 
ensure tha t decision s concernin g th e custod y o f a 
child ca n b e mor e widel y recognise d an d enforce d 
will provid e greate r protectio n o f th e welfar e o f 
children; 

Considering i t desirable , wit h thi s en d i n view , t o 
emphasise tha t th e righ t o f acces s o f parent s i s a 
normal corollar y t o th e righ t o f custody ; 

different categorie s o f persons , an y referenc e t o th e 
law of tha t Stat e shall be construed a s referring t o the 
legal syste m specifie d b y th e la w o f tha t State . 

Article 29 
A Stat e withi n whic h differen t territoria l unit s hav e 
their ow n rule s o f la w i n respec t o f custod y o f 
children shal l no t b e bound t o apply thi s Conventio n 
where a State with a  unified syste m o f la w would no t 
be boun d t o d o so . 

Article V 
(Relations wit h othe r Conventions : t o b e decide d b y 
the Fourteent h Session. ) 

Article W 
(Temporal applicatio n o f th e Convention : t o b e 
decided b y th e Fourteent h Session. ) 

Article X 
(Reservation accepted. ) 

Article Y  (t o b e include d amon g th e fina l clauses ) 
If a  Contractin g Stat e ha s tw o o r mor e territoria l 
units whic h hav e thei r ow n rule s o f la w in respec t o f 
custody o f children , i t may , a t th e time o f signature , 
ratification, acceptance , approva l o r accession , 
declare tha t thi s Conventio n shal l exten d t o al l it s 
territorial unit s o r t o on e o r mor e o f them , an d ma y 
modify it s declaratio n b y submittin g anothe r 
declaration a t an y time . 

These declaration s shal l b e notifie d t o th e Ministr y 
for Foreig n Affair s o f th e Kingdo m o f th e 
Netherlands, an d shal l stat e expressl y th e territoria l 
units t o whic h thi s Conventio n applies . 

ANNEX B 

Noting th e increasin g numbe r o f case s wher e 
children hav e bee n improperl y remove d acros s a n 
international frontie r an d th e difficultie s o f securin g 
adequate solution s t o th e problem s cause d b y suc h 
cases; 

Desirous o f makin g suitabl e provisio n t o enabl e 
the custod y o f childre n whic h ha s bee n arbitraril y 
interrupted t o b e restored ; 

Convinced o f th e desirabilit y o f makin g arrange -
ments fo r thi s purpos e answerin g t o differen t need s 
and differen t circumstances ; 

Desiring t o establis h lega l co-operatio n betwee n 
their authorities , 

Have agree d a s follows : 

EUROPEAN CONVENTION ON RECOGNITION AND ENFORCEMENT 
OF DECISIONS CONCERNING CUSTODY OF CHILDREN AND ON 

RESTORATION OF CUSTODY OF CHILDREN 
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Article 1 

For th e purpose s o f thi s Convention : 
a. child  mean s a  person o f an y nationality , s o long 

as h e i s unde r 1 6 years o f ag e an d ha s no t th e 
right t o decid e o n hi s ow n plac e o f residenc e 
under th e la w o f hi s habitua l residence , th e la w 
of hi s nationality o r the internal la w of the Stat e 
addressed; 

b. authority  mean s a  judicia l o r administrativ e 
authority; 

c. decision  relating  to  custody  mean s a  decision o f 
an authorit y i n s o fa r a s i t relate s t o th e car e o f 
the perso n o f th e child , includin g th e righ t t o 
decide on th e plac e of hi s residence , o r the righ t 
of acces s t o him ; 

d. improper  removal  mean s th e remova l o f a  child 
across a n internationa l frontie r i n breac h o f a 
decision relatin g t o hi s custod y whic h ha s bee n 
given i n a  Contractin g Stat e an d whic h i s 
enforceable i n suc h a  State ; imprope r remova l 
also includes : 
i. th e failur e t o retur n a  chil d acros s a n inter -

national frontie r a t the end of a  period o f th e 
exercise o f th e righ t t o acces s to thi s child o r 
at th e en d o f an y othe r temporar y sta y i n a 
territory othe r tha n tha t wher e the custody is 
exercised; 

ii. a  remova l whic h i s subsequentl y declare d 
unlawful withi n th e meanin g o f Articl e 12 . 

PART I 

Central authorities 

Article 2 

1. Eac h Contractin g Stat e shal l appoin t a  centra l 
authority t o carr y ou t th e function s provide d fo r b y 
this Convention . 

2. Federa l States and State s with more than one legal 
system shal l be free t o appoin t mor e than on e centra l 
authority an d shal l determin e th e exten t o f thei r 
competence. 

3. Th e Secretar y Genera l o f th e Counci l o f Europ e 
shall b e notifie d o f an y appointmen t unde r thi s 
Article. 

Article 3 

1. Th e centra l authoritie s o f th e Contractin g State s 
shall co-operat e wit h eac h othe r an d promot e co -
operation betwee n th e competen t authoritie s i n thei r 
respective countries . They shal l ac t with al l necessar y 
despatch. 

2. Wit h a  vie w t o facilitatin g th e operatio n o f thi s 
Convention, th e centra l authoritie s o f th e Con -
tracting States : 

a. shal l secur e th e transmissio n o f request s fo r 
information comin g fro m competen t authoritie s 
and relatin g t o lega l o r factua l matter s concern -
ing pendin g proceedings ; 

b. shall provid e eac h othe r o n reques t wit h infor -
mation about thei r law relating to the custody of 
children an d an y change s i n tha t law ; 

c. shal l kee p eac h othe r informe d o f an y diffi -
culties likely to arise in applying the Conventio n 
and, a s fa r a s possible, eliminat e obstacle s to it s 
application. 

Article 4 

1. An y perso n wh o ha s obtaine d i n a  Contractin g 
State a  decision relatin g to the custody o f a  child an d 
who wishe s t o hav e tha t decisio n recognise d o r 
enforced i n another Contractin g Stat e may submit a n 
application fo r thi s purpos e t o th e centra l authorit y 
in an y Contractin g State . 

2. Th e applicatio n shal l b e accompanie d b y th e 
documents mentione d i n Articl e 13 . 

3. Th e centra l authorit y receivin g th e application , i f 
it i s not th e centra l authorit y i n th e Stat e addressed , 
shall sen d th e document s directl y an d withou t dela y 
to tha t centra l authority . 

4. Th e centra l authorit y receivin g th e applicatio n 
may refus e t o interven e wher e i t i s manifestl y clea r 
that th e conditions lai d dow n b y this Convention ar e 
not satisfied . 

5. Th e centra l authorit y receivin g th e applicatio n 
shall kee p th e applican t informe d withou t dela y o f 
the progres s o f hi s application . 

Article 5 

1. Th e centra l authorit y i n th e Stat e addresse d shal l 
take o r caus e t o b e take n withou t dela y al l step s 
which i t consider s t o b e appropriate , i f necessar y b y 
instituting proceeding s befor e it s competen t auth -
orities, i n order : 

a. t o discove r th e whereabout s o f th e child ; 
b. to avoid , i n particula r b y an y necessar y pro -

visional measures , prejudic e t o th e interest s o f 
the chil d o r o f th e applicant ; 

c. t o secur e th e recognitio n o r enforcemen t o f th e 
decision; 

d. to secur e th e deliver y o f th e chil d t o th e appli -
cant wher e enforcemen t i s granted ; 

e. t o infor m th e requestin g authorit y o f th e 
measures take n an d thei r results . 

2. Wher e the central authority i n the State addresse d 
has reaso n t o believ e tha t th e chil d i s in the territor y 
of anothe r Contractin g Stat e i t shal l sen d th e docu -
ments directl y an d withou t dela y to the centra l auth -
ority o f tha t State . 
3. Wit h th e exceptio n o f th e cos t o f repatriation , 
each Contractin g Stat e undertake s no t t o clai m an y 
payment fro m a n applicant i n respect of any measures 
taken under paragrap h 1  o f thi s Article by the central 
authority o f tha t Stat e o n th e applicant' s behalf , 
including th e cost s o f proceeding s and , wher e appli -
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cable, th e cost s incurre d b y th e assistanc e o f a 
lawyer. 

4. I f recognitio n o r enforcemen t i s refused , an d i f 
the central authority o f the State addressed consider s 
that i t should compl y with a  request b y the applican t 
to bring in that Stat e proceedings concerning the sub-
stance o f th e case , tha t authorit y shal l us e it s bes t 
endeavours t o secur e the representatio n o f th e appli -
cant i n th e proceeding s unde r condition s n o les s 
favourable tha n thos e availabl e t o a  perso n wh o i s 
resident i n an d a  nationa l o f tha t Stat e an d fo r thi s 
purpose i t may , i n particular , institut e proceeding s 
before it s competen t authorities . 

Article 6 

1. Subjec t t o an y specia l agreement s mad e betwee n 
the centra l authoritie s concerne d an d t o th e pro -
visions o f paragrap h 3  of thi s Article : 

a. communication s t o th e centra l authorit y o f th e 
State addresse d shal l b e mad e i n th e officia l 
language o r i n on e o f th e officia l language s o f 
that Stat e o r b e accompanie d b y a  translatio n 
into tha t language ; 

b. the central authority o f the State addressed shal l 
nevertheless accep t communication s mad e i n 
English o r in French o r accompanied b y a trans-
lation int o on e o f thes e languages . 

2. Communication s comin g fro m th e centra l 
authority o f the State addressed, includin g the results 
of enquirie s carrie d out , ma y b e made i n the officia l 
language or one of the official language s of that Stat e 
or i n Englis h o r French . 

3. A  Contracting Stat e may exclude wholly or partl y 
the provisions of paragraph 1. b o f this Article. When 
a Contractin g Stat e ha s mad e thi s reservatio n an y 
other Contractin g Stat e ma y als o appl y th e reser -
vation i n respec t o f tha t State . 

PART I I 

Recognition and  enforcement  of  decisions 
and restoration  of  custody  of  children 

Article 7 

A decisio n relatin g to custody given i n a  Contractin g 
State shal l be recognised and , wher e i t i s enforceabl e 
in th e Stat e o f origin , mad e enforceabl e i n ever y 
other Contractin g State . 

Article 8 

1. I n th e cas e o f a n imprope r removal , th e centra l 
authority o f th e Stat e addresse d shal l cause  steps  to 
be taken forthwith t o restore the custody o f th e child 
where: 

a. a t th e tim e o f th e institutio n o f th e proceeding s 
in th e Stat e wher e th e decisio n wa s give n o r a t 
the time of th e improper removal , i f earlier , th e 
child an d hi s parent s ha d a s thei r sol e national -

ity the nationality of tha t Stat e and the child had 
his habitua l residenc e i n th e territor y o f tha t 
State, an d 

b. a  reques t fo r th e restoratio n wa s mad e t o a 
central authorit y withi n a  perio d o f si x month s 
from th e dat e o f th e imprope r removal . 

2. If , i n accordanc e wit h th e la w o f th e Stat e 
addressed, th e requirement s o f paragrap h 1  of thi s 
Article canno t b e complie d wit h withou t recours e t o 
a judicia l authority , non e o f th e ground s o f refusa l 
specified i n thi s Conventio n shal l appl y t o th e 
judicial proceedings . 

3. Wher e ther e i s an agreemen t officiall y confirme d 
by a  competen t authorit y betwee n th e perso n havin g 
the custody o f th e chil d an d anothe r perso n t o allo w 
the othe r perso n a  righ t o f access , an d th e child , 
having bee n take n abroad , ha s no t bee n restore d a t 
the end o f th e agreed perio d t o the person havin g th e 
custody, custod y o f th e chil d shal l b e restore d i n 
accordance with paragraphs 1. b an d 2  of this Article. 
The sam e shal l appl y i n th e cas e o f a  decisio n o f th e 
competent authorit y grantin g such a  right to a person 
who ha s no t th e custod y o f th e child . 

Article 9 

1. I n case s o f imprope r removal , othe r tha n thos e 
dealt wit h i n Articl e 8 , i n whic h a n applicatio n ha s 
been mad e t o a  centra l authorit y withi n a  perio d o f 
six months fro m th e date of the removal, recognitio n 
and enforcemen t ma y b e refuse d onl y if : 

a. i n the cas e o f a  decisio n give n i n th e absence o f 
the defendan t o r hi s lega l representative , th e 
defendant wa s no t dul y serve d wit h th e docu -
ment whic h institute d th e proceeding s o r a n 
equivalent documen t i n sufficient tim e to enabl e 
him to arrange his defence; bu t suc h a  failure t o 
effect servic e canno t constitut e a  groun d fo r 
refusing recognitio n o r enforcemen t wher e ser -
vice was not effecte d becaus e the defendant ha d 
concealed hi s whereabouts fro m th e person wh o 
instituted th e proceedings i n the Stat e o f origin ; 

b. in th e cas e o f a  decisio n give n i n the absenc e o f 
the defendan t o r hi s lega l representative , th e 
competence o f th e authorit y givin g th e decisio n 
was no t founded : 
i. o n th e habitua l residenc e o f th e defendant , 

or 
ii. o n th e las t commo n habitua l residenc e o f 

the child' s parents , a t leas t one parent bein g 
still habituall y residen t there , o r 

iii. o n th e habitua l residenc e o f th e child ; 
c. th e decisio n i s incompatibl e wit h a  decisio n 

relating to custody which became enforceable i n 
the Stat e addresse d befor e th e remova l o f th e 
child, unles s th e chil d ha s ha d hi s habitua l 
residence i n the territory o f th e requestin g Stat e 
for on e yea r befor e hi s removal . 

2. Wher e n o applicatio n ha s bee n mad e t o a  centra l 
authority, th e provision s o f paragrap h 1  o f thi s 
Article shal l appl y equally , i f recognitio n an d 
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enforcement ar e requeste d withi n si x month s fro m 
the dat e o f th e imprope r removal . 

3. I n n o circumstance s ma y th e foreig n decisio n b e 
reviewed a s t o it s substance . 

Article 10 

1. In  cases other than those covered by Articles 8 and 
9, recognitio n an d enforcemen t ma y b e refuse d no t 
only on the grounds provided fo r i n Article 9 but als o 
on an y o f th e followin g grounds : 

a. i f i t i s found tha t th e effect s o f th e decisio n ar e 
manifestly incompatibl e wit h th e fundamenta l 
principles o f th e la w relatin g t o th e famil y an d 
children i n th e Stat e addressed ; 

b. i f i t i s foun d tha t b y reaso n o f a  chang e i n th e 
circumstances includin g th e passage o f tim e bu t 
not includin g a  mer e chang e i n th e residenc e o f 
the chil d afte r a n imprope r removal , th e effect s 
of th e original decisio n ar e manifestly n o longe r 
in accordanc e wit h th e welfar e o f th e child ; 

c. i f a t th e tim e whe n th e proceeding s wer e insti -
tuted i n th e Stat e o f origin : 
i. th e chil d wa s a  nationa l o f th e Stat e 

addressed o r wa s habituall y residen t ther e 
and no such connection existed with the State 
of origin ; 

ii. th e chil d wa s a  nationa l bot h o f th e Stat e o f 
origin an d o f th e Stat e addresse d an d wa s 
habitually residen t i n th e Stat e addressed ; 

d. i f th e decisio n i s incompatibl e wit h a  decisio n 
given i n th e Stat e addresse d o r enforceabl e i n 
that Stat e afte r bein g give n i n a  thir d State , 
pursuant t o proceeding s begu n befor e th e sub -
mission o f th e reques t fo r recognitio n o r 
enforcement, an d i f th e refusa l i s in accordanc e 
with th e welfar e o f th e child . 

2. I n th e sam e cases , proceeding s fo r recognitio n o r 
enforcement ma y be adjourned o n any of the follow -
ing grounds : 

a. i f a n ordinar y for m o f revie w o f th e origina l 
decision ha s bee n commenced ; 

b. i f proceeding s relatin g t o th e custod y o f th e 
child, commence d befor e th e proceedings i n th e 
State o f origi n wer e instituted , ar e pendin g i n 
the Stat e addressed ; 

c. i f anothe r decisio n concernin g th e custod y o f 
the chil d i s th e subjec t o f proceeding s fo r 
enforcement o r o f an y othe r proceeding s con -
cerning th e recognitio n o f th e decision . 

Article 11 
1. Decision s o n right s o f acces s an d provision s o f 
decisions relating to custody which deal with the right 
of acces s shal l be recognised an d enforce d subjec t t o 
the same conditions as other decisions relating to cus-
tody. 

2. However , th e competen t authorit y o f th e Stat e 
addressed ma y fi x th e condition s fo r th e implemen -

tation an d exercis e o f th e righ t o f acces s takin g int o 
account, i n particular , undertaking s give n b y th e 
parties o n thi s matter . 

3. Wher e n o decision o n the right o f acces s has been 
taken o r wher e recognitio n o r enforcemen t o f th e 
decision relatin g t o custod y i s refused , th e centra l 
authority o f th e Stat e addresse d ma y appl y t o it s 
competent authoritie s fo r a  decisio n o n th e righ t o f 
access, i f th e perso n claimin g a  righ t o f acces s s o 
requests. 

Article 12 

Where, a t the time of the removal o f a  child acros s 
an internationa l frontier , ther e i s n o enforceabl e 
decision give n i n a  Contractin g Stat e relatin g t o hi s 
custody, th e provision s o f thi s Conventio n shal l 
apply to any subsequen t decision , relatin g to the cus-
tody o f tha t chil d an d declarin g th e remova l t o b e 
unlawful, give n i n a  Contracting Stat e a t th e reques t 
of an y intereste d person . 

PART II I 

Procedure 

Article 13 
1. A  reques t fo r recognitio n o r enforcemen t i n 
another Contractin g Stat e o f a  decisio n relatin g t o 
custody shal l b e accompanie d by : 

a. a  documen t authorisin g th e centra l authorit y o f 
the State addressed to act on behalf o f the appli-
cant o r t o designat e anothe r representativ e fo r 
that purpose ; 

b. a  copy of th e decision which satisfie s th e necess-
ary condition s o f authenticity ; 

c. i n th e cas e o f a  decision give n i n the absence o f 
the defendan t o r hi s lega l representative , a 
document whic h establishe s tha t th e defendan t 
was dul y serve d wit h th e documen t whic h insti -
tuted th e proceeding s o r a n equivalen t docu -
ment; 

d. i f applicable , an y documen t whic h establishe s 
that, i n accordanc e wit h th e la w o f th e Stat e o f 
origin, th e decisio n i s enforceable ; 

e. i f possible , a  statemen t indicatin g th e where -
abouts o r likel y whereabout s o f th e chil d i n th e 
State addressed ; 

f. proposal s a s t o ho w th e custod y o f th e chil d 
should b e restored . 

2. Th e document s mentione d abov e shall , wher e 
necessary, b e accompanie d b y a  translatio n accord -
ing t o th e provision s lai d dow n i n Articl e 6 . 

Article 14 
Each Contractin g Stat e shal l appl y a  simpl e an d 

expeditious procedur e fo r recognitio n an d enforce -
ment o f decision s relatin g t o th e custod y o f a  child . 
To tha t en d i t shal l ensure that a  request fo r enforce -
ment ma y b e lodge d b y simpl e application . 
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Article 15 Article 20 

1. Befor e reaching a decision under paragrap h 1. b o f 
Article 10 , th e authorit y concerne d i n th e Stat e 
addressed: 

a. shal l ascertai n th e child' s view s unles s thi s i s 
impracticable havin g regar d i n particula r t o hi s 
age an d understanding ; an d 

b. may reques t tha t an y appropriat e enquirie s b e 
carried out . 

2. Th e cos t o f enquirie s i n an y Contractin g Stat e 
shall be met by the authorities of the State where they 
are carrie d out . 

Requests fo r enquirie s an d th e result s o f enquirie s 
may b e sen t t o th e authorit y concerne d throug h th e 
central authorities . 

Article 16 

For th e purpose s o f thi s Convention , n o 
legalisation o r an y lik e formalit y ma y b e required . 

PART I V 

Reservations 

Article 17 

1. A  Contracting Stat e may make a  reservation that , 
in cases covered b y Articles 8  and 9  or eithe r o f thes e 
Articles, recognitio n an d enforcemen t o f decision s 
relating t o custod y ma y b e refuse d o n suc h o f th e 
grounds provide d unde r Articl e 1 0 as ma y b e speci -
fied i n th e reservation . 

2. Recognitio n an d enforcemen t o f decision s give n 
in a  Contractin g Stat e whic h ha s mad e th e reser -
vation provide d fo r i n paragrap h 1  of thi s Articl e 
may be refused i n any other Contracting Stat e on any 
of th e additiona l ground s referre d t o i n tha t reser -
vation. 

Article 18 

A Contracting Stat e may make a reservation tha t i t 
shall no t b e boun d b y th e provision s o f Articl e 12 . 
The provision s o f thi s Convention shal l no t appl y t o 
decisions referre d t o i n Articl e 1 2 whic h hav e bee n 
given i n a  Contractin g Stat e whic h ha s mad e suc h a 
reservation. 

PART V 

Other instruments 

Article 19 
This Conventio n shal l no t exclud e th e possibilit y 

of relyin g o n an y othe r internationa l instrumen t i n 
force betwee n th e Stat e o f origi n an d th e Stat e 
addressed o r o n an y othe r la w of th e State addresse d 
not derive d fro m a n internationa l agreemen t fo r th e 
purpose of obtaining recognition o r enforcement o f a 
decision. 

1. Thi s Conventio n shal l no t affec t an y obligation s 
which a  Contractin g Stat e ma y hav e toward s a  non -
contracting Stat e unde r a n internationa l instrumen t 
dealing wit h matter s governe d b y thi s Convention . 

2. Whe n tw o o r mor e Contractin g State s hav e 
enacted unifor m law s i n relatio n t o custod y o f 
children o r create d a  specia l syste m o f recognitio n o r 
enforcement o f decision s i n thi s field , o r i f the y 
should do so in the future, the y shall be free to apply , 
between themselves , thos e law s o r tha t syste m i n 
place of thi s Convention o r any part o f it . In  order t o 
avail themselve s o f thi s provisio n th e State s shal l 
notify thei r decisio n t o th e Secretar y Genera l o f th e 
Council o f Europe . An y alteratio n o r revocatio n o f 
this decisio n mus t als o b e notified . 

PART V I 

Final clauses 

Article 21 

This Convention shal l be open fo r signatur e by the 
member State s of the Council of Europe . I t is subject 
to ratification , acceptanc e o r approval . Instrument s 
of ratification , acceptanc e o r approva l shal l b e 
deposited wit h th e Secretar y Genera l o f th e Counci l 
of Europe . 

Article 22 

1. Thi s Convention shal l ente r int o forc e o n the firs t 
day of the month followin g th e expiration o f a period 
of thre e month s afte r th e dat e o n whic h thre e mem -
ber State s o f th e Counci l o f Europ e hav e expresse d 
their consen t t o b e boun d b y th e Conventio n i n 
accordance wit h th e provision s o f Articl e 21. 

2. I n respec t o f an y membe r Stat e whic h sub -
sequently expresse s it s consent t o b e bound b y it , th e 
Convention shal l ente r int o forc e o n th e firs t da y o f 
the mont h followin g th e expiratio n o f a  perio d o f 
three month s afte r th e dat e o f th e deposi t o f th e 
instrument o f ratification , acceptanc e o r approval . 

Article 23 

1. Afte r th e entry int o forc e o f thi s Convention , th e 
Committee o f Minister s o f th e Counci l o f Europ e 
may invit e any Stat e no t a  member o f th e Counci l t o 
accede to this Convention, b y a decision take n by the 
majority provide d fo r b y Articl e 20. d o f th e Statut e 
and b y th e unanimou s vot e o f th e representative s o f 
the Contractin g State s entitle d t o si t o n th e Com -
mittee. 

2. I n respec t o f an y accedin g State , th e Conventio n 
shall ente r int o forc e o n th e firs t da y o f th e mont h 
following th e expiratio n o f a  period o f thre e month s 
after th e dat e o f deposi t o f th e instrumen t o f 
accession wit h th e Secretar y Genera l o f th e Counci l 
of Europe . 
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Article 24 

1. An y Stat e ma y a t th e tim e o f signatur e o r whe n 
depositing it s instrumen t o f ratification , acceptance , 
approval o r accession , specif y th e territor y o r terri -
tories t o whic h thi s Conventio n shal l apply . 

2. An y Stat e ma y a t an y late r date , b y a  declaratio n 
addressed t o th e Secretar y Genera l o f th e Counci l o f 
Europe, exten d th e application o f thi s Convention t o 
any othe r territor y specifie d i n th e declaration . I n 
respect o f suc h territory , th e Conventio n shal l ente r 
into force o n the firs t da y of th e month followin g th e 
expiration o f a  period o f thre e months afte r th e dat e 
of receip t b y th e Secretar y Genera l o f suc h declar -
ation. 

3. An y declaratio n mad e unde r th e tw o precedin g 
paragraphs may , i n respec t o f an y territor y specifie d 
in suc h declaration , b e withdraw n b y a  notificatio n 
addressed t o th e Secretar y General . Th e withdrawa l 
shall becom e effectiv e o n th e firs t da y o f th e mont h 
following th e expiratio n o f a  perio d o f si x month s 
after th e dat e o f receip t o f suc h notificatio n b y th e 
Secretary General . 

Article 25 

1. A  Stat e which ha s two o r mor e territoria l unit s i n 
which differen t system s o f la w appl y i n matter s o f 
custody o f childre n an d o f recognitio n an d enforce -
ment of decisions relating to custody may, a t the time 
of signature or when depositing its instrument o f rati -
fication, acceptance , approva l o r accession , declar e 
that thi s Conventio n shal l appl y t o al l it s territoria l 
units o r t o on e o r mor e o f them . 

2. Suc h a  Stat e ma y a t an y late r date , b y a  declar -
ation addresse d t o th e Secretar y Genera l o f th e 
Council o f Europe , exten d th e applicatio n o f thi s 
Convention t o an y othe r territoria l uni t specifie d i n 
the declaration . I n respec t o f suc h territoria l uni t th e 
Convention shal l ente r int o forc e o n th e firs t da y o f 
the mont h followin g th e expiratio n o f a  perio d o f 
three months after th e date of receipt by the Secretary 
General o f suc h declaration . 

3. An y declaratio n mad e unde r th e tw o precedin g 
paragraphs may , i n respec t o f an y territoria l uni t 
specified i n suc h declaration , b e withdraw n b y noti -
fication addresse d t o th e Secretar y General . Th e 
withdrawal shal l becom e effective o n th e firs t da y o f 
the month followin g th e expiration o f a  period o f si x 
months afte r th e dat e o f receip t o f suc h notificatio n 
by th e Secretar y General . 

Article 26 
1. I n relatio n t o a  Stat e whic h ha s i n matter s o f 
custody tw o o r mor e system s o f la w o f territoria l 
application: 

a. referenc e t o th e la w o f a  person' s habitua l resi -
dence o r t o th e la w o f a  person' s nationalit y 
shall b e construe d a s referrin g t o th e syste m o f 
law determined b y the rules in force in that Stat e 

or, i f ther e ar e n o suc h rules , t o th e syste m o f 
law wit h whic h th e perso n concerne d i s mos t 
closely connected ; 

b. reference t o th e Stat e o f origi n o r t o th e Stat e 
addressed shal l b e construed a s referring, a s th e 
case ma y be , t o th e territoria l uni t wher e th e 
decision wa s give n o r t o th e territoria l uni t 
where recognition o r enforcement o f the decision 
or restoratio n o f custod y i s requested . 

2. Paragrap h l. a o f thi s Articl e als o applie s mutatis 
mutandis t o State s whic h hav e i n matter s o f custod y 
two o r mor e system s o f la w o f persona l application . 

Article 27 

1. An y Stat e may , a t th e tim e o f signatur e o r whe n 
depositing it s instrumen t o f ratification , acceptance , 
approval o r accession , declar e tha t i t avail s itsel f o f 
one or more of the reservations provide d fo r i n para -
graph 3  of Articl e 6, Article 1 7 and Articl e 1 8 of thi s 
Convention. N o othe r reservatio n ma y b e made . 

2. An y Contractin g Stat e whic h ha s mad e a  reser -
vation unde r th e preceding paragrap h ma y wholly o r 
partly withdra w i t b y mean s o f a  notificatio n 
addressed t o th e Secretar y Genera l o f th e Counci l o f 
Europe. Th e withdrawa l shal l take effec t o n the dat e 
of receip t o f suc h notificatio n b y th e Secretar y 
General. 

Article 28 

At th e en d o f th e thir d yea r followin g th e dat e o f 
the entr y int o forc e o f thi s Conventio n and , o n hi s 
own initiative , a t an y tim e afte r thi s date , th e Sec -
retary Genera l o f th e Counci l o f Europ e shal l invit e 
the representatives of the central authorities appointe d 
by th e Contractin g State s t o mee t i n orde r t o stud y 
and t o facilitat e th e functionin g o f th e Convention . 
Any membe r Stat e o f th e Counci l o f Europ e no t 
being a  part y t o th e Conventio n ma y b e represente d 
by a n observer . A  repor t shal l b e prepare d o n th e 
work o f eac h o f thes e meetings and forwarde d t o the 
Committee o f Minister s of the Council of Europe fo r 
information. 

Article 29 

1. An y Part y ma y a t an y tim e denounc e thi s Con -
vention b y mean s o f a  notificatio n addresse d t o th e 
Secretary Genera l o f th e Counci l o f Europe . 

2. Suc h denunciatio n shal l becom e effectiv e o n th e 
first da y o f th e mont h followin g th e expiratio n o f a 
period o f si x month s afte r th e dat e o f receip t o f th e 
notification b y th e Secretar y General . 

Article 30 

The Secretar y Genera l o f th e Counci l o f Europ e 
shall notif y th e membe r State s o f th e Counci l an d 
any Stat e whic h ha s accede d t o thi s Convention , of : 

a. an y signature ; 

231 



b. the deposi t o f an y instrumen t o f ratification , 
acceptance, approva l o r accession ; 

c. any date of entr y into force o f thi s Convention 
in accordance with Articles 22, 23, 24 and 25; 

d. any othe r act , notificatio n o r communicatio n 
relating to this Convention . 

In witnes s whereo f th e undersigned , bein g dul y 
authorised thereto , have signed thi s Convention . 

Done a t Luxembourg , th e 1980 , i n 
English an d French , bot h text s bein g equall y 
authentic, in a single copy which shall be deposited in 
the archives of the Council of Europe. The Secretary 
General of the Council of Europe shall transmit cer-
tified copie s to each member State of the Council of 
Europe an d t o an y Stat e invite d t o acced e t o thi s 
Convention. 
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