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REVIEW OF THE 1966 COMMONWEALTH SCHEM E RELATING TO THE 
RENDITION O F FUGITIVE OFFENDERS 

Memorandum b y the Government o f Australi a 

Introduction 
This memorandum contains the preliminary views, in 
brief, o f th e Government o f Australi a o n Professo r 
Shearer's draf t Discussio n Paper . 

Reciprocal application of legislatio n 
2. Australia n practice in designating Commonwealth 
countries to which the Australian Extradition (Com -
monwealth Countries) Act 196 6 applies has not been 
limited t o independen t countrie s withi n th e Com -
monwealth. The Australian list has in the past includ-
ed a  numbe r o f dependen t territorie s o f th e Unite d 
Kingdom, wher e separat e designatio n i s desirable , 
e.g. th e Colony o f Hon g Kong. 

3. Australi a has not hitherto considered it desirable 
to appl y th e Australia n Ac t subjec t t o conditions , 
adaptations o r modification s t o Membe r Countrie s 
who have not implemented th e Scheme. Most of the 
principles se t ou t i n the Scheme are concerned wit h 
the procedures etc. governing the consideration of re-
quests fo r extraditio n b y the requested country , an d 
Australia doe s not consider tha t thei r meri t depends 
on Australian request s bein g subjec t t o simila r pro -
cedures. On the other hand, the requesting country's 
obligations under Australian legislation , e.g . i n rela-
tion to the specialty rule, can be satisfied b y either an 
agreement or an undertaking if they have not enacted 
"London Scheme " legislation . 

Returnable offence s 
4. Th e reference i n para. 1 2 of the Discussion Pape r 
to the Australian additions could be extended by em-
phasising tha t the y wer e necessar y t o giv e affect t o 
Australia's obligation s t o Commonwealt h countrie s 
which are parties to one or other of the Conventions. 
Moreover, as they are not limited in their application 
to partie s t o th e Conventions , a  Commonwealt h 
country that is not a party can also secure extradition 
from Australia in certain circumstances where it exer-
cises criminal jurisdiction ove r the acts referred t o in 
the Conventions. 

5. Whil e Australia would have no objection t o the 
suggestion tha t offence s establishe d unde r Inter -
national Conventions to which the requested and re-
questing countries are parties, be included as para. C 
of Annex 1  of the Scheme for th e sake of complete-
ness, i t should b e appreciated tha t th e obligation t o 
make such offences extraditabl e would already exist 
by being a party o f th e Convention . 

6. Whil e Australia sees merit in the suggestion that 
Annex 1  o f th e Schem e b e furthe r amende d b y 
including the offences which are returnable under the 
laws of bot h th e requested an d th e requesting Com-
monwealth countries , tha t woul d onl y partl y solv e 
the problem of a list of extraditable offences whic h is 

by n o mean s complete . A n alternativ e approac h 
would b e t o depar t fro m th e "enumerativ e list " 
method altogether , an d i n it s plac e simpl y provid e 
that a n offenc e i s extraditabl e i f i t i s punishabl e 
under th e law s o f bot h th e requestin g an d th e re -
quested Commonwealth country by imprisonment or 
other deprivation o f liberty for a  specified minimu m 
period. I t woul d stil l be possible to include a  lis t of 
offences i f tha t was desired, bu t th e lis t would onl y 
be indicative, and not conclusive, of the offences fo r 
which extraditio n ma y b e granted . Offence s whic h 
traditionally fal l outsid e the scope of extradition ar -
rangements, such as fiscal offences , coul d be exclud-
ed by agreement or , failing that , by unilateral action 
if that was desired. The double criminality rule would 
ensure tha t extraditio n i s limite d t o wha t ma y b e 
described a s "ordinary" crimina l offences . 

Double criminality 
7. I t would appea r tha t th e exposition o f Gardner's 
case is incorrect o n one point. At th e time that case 
was decided , whic h wa s befor e th e Thef t Ac t 196 8 
came int o forc e ( 1 Januar y 1969) , th e la w i n th e 
United Kingdo m require d tha t a  false pretence must 
relate to an existing fact and not to a statement about 
intention. Thi s deficienc y wa s rectifie d b y the crea-
tion o f th e offence o f obtainin g propert y b y decep-
tion [S.15(1 ) o f th e Theft Ac t 1968]. 

Citizenship of fugitiv e 
8. Australi a endorses Professor Shearer' s view that, 
where extraditio n i s refuse d o n th e groun d o f na -
tionality, th e requeste d Stat e shoul d itsel f b e i n a 
position t o exercis e jurisdictio n ove r th e fugitive . 
Further, thi s jurisdiction should , in Australia's view, 
extend t o fugitives wh o have been convicted, a s well 
as accused, o f offence s i n the requesting State. 

9. However , a  prosecution i n the requested coun-
try will often b e prohibitively expensive unless provi-
sion i s mad e b y th e requestin g countr y fo r deposi -
tions taken in the requesting country to be admissible 
in evidence as an alternative to witnesses travelling to 
the requested countr y to give oral testimony . 

Appeals by requesting Government 
10. I t is certainly true that in Australia there is no ap-
peal i n th e stric t sens e fro m th e decisio n o f a 
magistrate dischargin g a  fugitive , an d th e only way 
that suc h a  decision ca n be reviewed, i f a t all , i s by 
way of th e Prerogative writs . However, whil e extra-
dition proceeding s ar e simila r t o committa l pro -
ceedings, previou s consideratio n o f th e questio n 
whether the Prerogative writs lie to a magistrate con-
ducting extradition proceedings has been coloured by 
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the controvers y i n Australi a a s t o th e availabilit y o f 
those writ s t o a  magistrat e hearin g committa l pro -
ceedings [see , fo r example , Connor  v . Sandey  and 
others (1976 ) 2  N.S.W.L.R. 570] . 

11. Whethe r there should be a right of appeal in the 
sense that ther e i s a rehearing o n th e merits , i s amat -

ter tha t requires careful consideration . However , i t is 
clearly desirabl e tha t th e requestin g countr y shoul d 
have a  righ t o f review . 

12. A  furthe r matte r whic h coul d b e considered i n 
this contex t i s the availabilit y o f appea l fro m habeas 
corpus proceedings . 
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