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REVIEW OF THE 1966 COMMONWEALTH SCHEM E RELATING TO THE 
RENDITION OF FUGITIVE OFFENDERS 

Memorandum b y th e Governmen t o f Naur u 

Designation and  reciprocity 
1. Nauru , whic h i n accordanc e wit h th e 196 6 Com -
monwealth Scheme , enacte d th e Extraditio n o f 
Fugitive Offenders Ac t 1973 , is one of th e Common -
wealth countrie s whic h ha s use d disignatio n pro -
cedures selectively (cf . par a 1 0 of Professor Shearer' s 
Paper). 

2. B y term s o f th e 197 3 Act , Naur u canno t mak e 
(s.4(5)) a n unrestricte d ''disignatio n order' ' i n 
respect o f a  foreign countr y unles s th e foreig n coun -
try ha s mad e o r agree d t o mak e ''substantiall y 
similar provision " fo r reciprocit y i n relatio n t o rele -
vent offences . I t is a matter ope n t o some question a s 
to whethe r a  Commonwealt h countr y whic h ha s no t 
enacted legislatio n unde r th e 196 6 scheme ha s mad e 
"substantially simila r provision" i f it continues to re-
ly o n th e ''increasingl y archai c Fugitiv e Offender s 
Act 188 1 (Imp.)". (Professor Shearer' s description — 
see para . 3(a)) . 

3. Further , becaus e o f th e term s o f s.4(5 ) o f th e 
Nauru Act , Naur u mus t b e satisfie d tha t th e foreig n 
country eithe r ha s designate d o r wil l agre e t o desig -
nate Naur u unde r it s ow n "substantiall y similar " 
legislation. I t i s no t possibl e fo r Nauru , i n term s o f 
its ow n law , t o mak e a  "blanke t designation " o f 
Commonwealth countries , a s has been done by som e 
other countries . 

4. Th e definition o f "foreig n country " i n s.2(l) of 
the Nauru Ac t is not limited to Commonwealth coun -
tries bu t extend s t o al l countrie s o f th e world . 

5. Naur u ha s not refused designatio n under it s Act 
to an y Commonwealt h countr y whic h ha s requeste d 
it; no r i s i t likely t o d o s o in th e futur e provide d th e 
conditions o f s.4(5 ) o f th e Naur u Ac t ar e met . 
Designation Order s hav e bee n mad e unde r s.4(5 ) o f 
the Naur u Ac t i n relatio n t o th e Unite d Kingdom , 
Gilbert Island s (no w Kiribati) , Tuvalu , Fiji , 
Australia and Sri Lanka. Reciproca l designation wit h 
Western Samo a i s under negotiation . 

6. I t has been Nauru' s positio n tha t i t would itsel f 
seek reciproca l designatio n unde r th e 196 6 Schem e 
with those Commonwealth countrie s which are in, o r 
fringe, th e Pacifi c Basi n bu t woul d conside r an y ap -
proach fro m an y Commonwealt h countr y outsid e 
that area . 

7. Th e provis o t o s.4(5 ) o f th e Nauru Ac t enable s 
"restricted designatio n order " t o b e mad e wher e a 
foreign country' s legislatio n doe s no t includ e pro -
vision fo r retur n i n respec t o f al l "releven t 
offences." 

8. Nauru' s whol e approac h t o designatio n o f 
other Commonwealt h countrie s unde r it s 197 3 Ac t 
has bee n o n th e basi s o f reciprocity ; i t ha s no t bee n 

prepared t o designat e a  countr y i f reciproca l right s 
for retur n o f fugitiv e offender s ar e no t availabl e t o 
Nauru i n tha t country . 

9. Naur u woul d no t b e likel y t o agre e t o extend , 
by amendment , th e operatio n o f it s Ac t t o ta x an d 
other fisca l offences . Naur u migh t b e prepare d t o 
amend th e 197 3 Ac t t o cove r "offence s establishe d 
under international conventions to which both Naur u 
and th e foreig n countr y requestin g retur n ar e 
parties" (cf . para . 1 1 of Prof . Shearer' s Paper) . 

"Double criminality  '  ' 
10. Sectio n 5(l)(b ) o f th e Naur u Ac t i s i n pari 

materia t o s.3(l)(c) o f the United Kingdom Act: R. v . 
Brixton Prison  ex  parte  Gardner  [1968 ] 2  Q.B . 39 9 
and R.  v . Brixton  Prison  ex  parte Rush  [1969 ] 1  All 
E.R. 31 6 would b e followed b y the Courts o f Nauru . 

11. I t i s suggeste d tha t th e so-calle d "doubl e 
criminality rule " run s contrar y t o th e principle s o f 
the 196 6 Scheme an d tha t al l Commonwealt h "196 6 
scheme legislation" whic h contains provisions in pari 
materia t o s.3(l)(c ) o f th e Unite d Kingdo m Ac t 
should b e amended t o read, i n the relative provision , 
"facts . . . o n whic h th e reques t i s grounded." Thi s 
would, a s Prof. Sheare r says , remove the difficulties , 
posed b y Gardner's  case.  I t woul d no t remov e tha t 
difficulty, constitute d b y Rush's  case.  I f i t wer e 
desired t o remov e tha t difficulty , i t i s suggested tha t 
(c) o f s.3(l)(c ) shoul d b e repeale d an d s.3(l)(a ) 
should b e amende d b y th e deletio n o f th e semicolo n 
at th e en d o f i t an d th e additio n o f th e following : 

"and eve n if th e act o r omission constituting th e offenc e 
would no t constitut e a n offenc e agains t th e la w o f th e 
United Kingdom; and . . . " 

11. Whil e th e Transfe r o f Offender s (cf . para . 2 6 
of Prof . Shearer' s Review ) is outside th e scope of hi s 
Paper, Naur u woul d welcom e discussio n a t th e 198 0 
meeting o f Commonwealt h La w Minister s o n thi s 
topic. 

12. Equally , Naur u woul d welcom e discussio n o n 
the possibilit y o f extendin g th e 196 6 Schem e t o ter -
rorist activities . 

Fugitive's health  and  personal  circumstances 
13. Naur u woul d not , i n general terms , favou r th e 

amendment t o clause 9 of th e 196 6 Scheme propose d 
in para. 3 0 of Prof. Shearer' s Paper . The amendmen t 
is fel t t o b e to o wid e i n scop e fo r i t woul d enabl e 
every fugitiv e t o argu e "persona l circumstances" — 
e.g. (i ) that hi s family woul d no t b e able to afford t o 
visit him if he was imprisoned i n the requesting coun -
try, (ii) that his wife was pregnant, (iii ) that he was in-
tending t o appl y fo r citizenshi p o f th e requeste d 
country and his return would break th e uninterrupted 
period o f residence required in the requested country . 
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While i t ma y b e appropriat e t o provid e tha t th e 
fugitive whos e stat e o f healt h wa s o r woul d b e af -
fected migh t no t b e returne d t o the requestin g coun -
try, i t should , i t i s suggested , b e dependan t o n th e 
authorities i n th e requeste d countr y bein g satisfie d 
that grav e har m t o th e healt h o f th e fugitiv e would , 
on the balance o f possibilities , b e suffered i f he were 
returned an d tha t suc h grav e har m woul d b e 
significantly greate r tha n i f h e wer e t o stan d tria l i n 
the requested countr y fo r tha t offence . Further , i t i s 
suggested, suc h provisio n i s beste d linke d t o a n 
obligation o f th e requeste d countr y itsel f t o tr y th e 
fugitive. 

Costs 
14. I n th e tw o case s wher e Naur u ha s requeste d 

the retur n o f a  fugitive , Naur u ha s bee n assiste d b y 
the requested countr y providing and meetin g the cost 
of lega l representation; i n both suc h cases Nauru ha s 
agreed t o reciprocat e shoul d it , a t a  futur e date , b e 
the requeste d country . 

Consent Orders 
15. I t woul d appea r sensibl e t o includ e provisio n 

for Consen t Order s fo r return . 
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