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APPEALS AGAINST ACQUITTALS AND SENTENCES 

Memorandum b y th e Commonwealt h Secretaria t 

There i s a  wid e variet y o f practic e i n th e Common -
wealth relatin g t o appeal s t o highe r court s b y th e 
Crown o r th e Stat e agains t acquittal s an d sentences . 
The purpos e o f thi s pape r i s shortl y t o revie w th e 
position i n a  representativ e numbe r o f Com -
monwealth countries . 

2. I n mos t jurisdiction s th e Attorney-Genera l o r 
the Publi c Prosecuto r ma y challeng e a  decisio n o f a 
lower court resulting in an aquittal, i n a higher court . 
In some , th e complainan t i s give n thi s right , ofte n 
only afte r receivin g th e sanctio n o f th e Attorney -
General. Thi s may b e a  direct appeal , a n applicatio n 
for revie w o r revision , o r b y mean s o f a  cas e state d 
procedure. Sometime s suc h a n appea l i s restricted t o 
a matter o f law, but more usually the right is at large. 

3. I n a  majorit y o f jurisdictions , too , th e 
Attorney-General o r the Public Prosecuto r ma y app -
ly, i n on e for m o r another , t o a  highe r cour t fo r a 
review o f a  sentenc e o r orde r impose d o r mad e b y a 
subordinate court . 

4. However , a s regard s appeal s agains t acquittal s 
and sentence s afte r trial s o n indictmen t o r infor -
mation, fa r fewe r jurisdiction s permi t a n appea l b y 
the Crown o r the State. Where a not guilty verdict by 
a jury i s involved, traditionall y a  jury's verdic t coul d 
not b e impugne d o r tainted . 

5. Eve n i n thos e jurisdiction s i n whic h th e jury' s 
not guilty verdict is sacrosanct, a s it affects th e accus-
ed, som e allow th e Attorney-General t o refer a  poin t 
of la w followin g a n acquitta l o n indictment , t o th e 
Court o f Appeal . Thi s practice , i n variou s forms , i s 
to b e found , fo r example , i n Englan d an d Wales , 
Hong Kong , Ne w Sout h Wales , Queenslan d an d 
Western Australia . I n al l thes e jurisdiction s i t i s ex -
pressly provide d tha t th e appeal ha s no affec t o n th e 
earlier acquittal . 

6. Canada , Hon g Kong , Ne w Sout h Wales , 
Queensland, Wester n Australia , Singapor e an d Sr i 
Lanka ar e al l examples o f jurisdictions whic h permi t 
the Crow n o r th e Stat e t o appea l t o th e appellat e 
court agains t a  sentenc e impose d afte r a  tria l o n in -
dictment, sometime s onl y wit h th e leav e o f tha t 
court. 

7. Ther e ar e a  numbe r o f jurisdictions , o f whic h 
the followin g ar e examples , wher e ther e i s a  righ t o f 
appeal b y th e Crow n o r th e Stat e followin g a n 
aquittal o n indictmen t o r information : Tasmania , 
Singapore, Sr i Lanka. Th e Criminal Procedur e Cod e 
of Indi a (an d th e Code s derive d fro m it ) als o allow s 
appeals agains t acquittals . I n Tasmani a th e appea l 
must b e o n a  poin t o f la w alone ; i n Singapore , o n a 
question o f fac t o r o f law , o r o n a  question o f mixe d 
law an d fact ; i n Sr i Lanka , o n a  questio n o f la w 
alone, except tha t the appeal may be on a question o f 

fact alone , o r o n a  questio n o f mixe d la w an d fact , 
with th e leav e o f th e Cour t o f Appeal , afte r a  tria l 
without a  jury . I n Tasmania , too , leav e t o appea l i s 
required. 

8. Eve r sinc e th e 1930's , th e Canadia n Crimina l 
Code ha s allowe d th e Attorney-Genera l t o appea l t o 
the Cour t o f Appea l agains t a n acquitta l o n indict -
ment, o n a  poin t o f law . Unti l th e enactmen t o f th e 
Criminal La w Amendmen t Ac t 1975 , th e appellat e 
court ha d power t o substitute it s own verdict fo r tha t 
of a  jury. This power was termed " a majo r departur e 
from commo n la w principles " b y Pigeo n J . i n 
Morgentalerv. The  Queen,  (1976 ) 1  S.C.R. 616 , bu t 
the learne d judge , wit h fou r o f hi s brothers , uphel d 
the right of th e Quebéc Court o f Appeal t o substitut e 
a conviction in the place of the jury's acquittal, unde r 
the la w a s i t stoo d befor e th e 197 5 amendment . 

9. Chie f Justic e Bor a Laski n wa s on e o f th e thre e 
dissenting judges in the Morgantaler case,  and he had 
this to say on the power o f a n appellate cour t t o sub-
stitute a  convictio n i n a  cas e resultin g i n a n acquit -
tal— 
"Formally, th e power s o f a  provincia l appellatt e Cour t 

under s.613(4)(b) of the Criminal Code are broad enough 
to authorize i t to do what it did. However , I  have been 
unable to find an y reported Canadian case where an ap-
pellate Court , i n setting aside a jury's verdic t o f acquit -
tal, has entered a conviction on the very offence charge d 
and o f whic h th e accused ha s been acquitted b y a jury, 
and has not been content to order a new trial with accom-
panying directions . Counse l fo r th e respectiv e partie s 
were unable to produce any such case, and I am not par-
ticularly surprise d tha t the y coul d not . Wher e a  case is 
left to the jury on evidence that may be found to support 
a defence t o the offence charged , and the accused is ac-
quitted, th e fac t tha t th e tria l Judg e may have erred in 
charging the jury on the law would ordinarly resul t in a 
direction for a  new trial. If it be the case at the trial that 
there is, in the opinion of the trial Judge, no evidence to 
go t o th e jury t o suppor t a  require d defenc e th e tria l 
Judge would so charge, but would leave it to the jury to 
bring i n a  verdic t o f guilty . Correlatively , i f th e tria l 
Judge is of the opinion that there is no evidence to go to 
the jury in support of the charge, it would be for the jury 
to bring in a directed verdict o f acquittal . I t must be an 
unusual case, indeed, in which an appellate Court, which 
has no t see n th e witnesses , ha s no t observe d thei r de -
meanour an d ha s no t hear d thei r evidenc e adduce d 
before a  jury , shoul d essa y t o pas s o n it s sufficiency , 
either a s t o a  defenc e o r i n suppor t o f a  charge , an d 
thereupon t o substitut e it s opinio n fo r tha t o f th e jury 
and t o ente r a  convictio n (rathe r tha n orderin g a  new 
trial) wher e th e jury ha s acquitted. Wher e the jury ha s 
convicted, appellat e Court s have , fro m tim e t o time , 
substituted thei r opinio n tha t a n acquitta l shoul d b e 
directed, an d thi s has been done even by this Court. " 

10. Th e effec t o f th e Crimina l La w Amendmen t 
Act 197 5 was t o maintai n th e righ t o f th e Attorney -
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General to appeal against an acquittal , but to remov e 
from a n appellat e cour t th e powe r t o ente r a  verdic t 
of guilty, where the verdict appealed agains t was tha t 
of a  cour t compose d o f a  judge an d jury . Powe r t o 
order a  new trial in all cases is maintained, a s is juris-
diction t o ente r a  verdict o f guilt y i n respec t o f non -
jury trials . 

11. I t is not surprising tha t where some 70 jurisdic-
tions ar e involved , difference s i n approac h t o th e 

constitutional an d publi c interes t issue s involve d ar e 
to be found. However , Minister s may wish to discuss 
the merit s an d demerit s o f provision s whic h allo w o r 
prohibit appeal s agains t acquittal s o r sentence s 
following trial s o n indictmen t o r information , i n th e 
light o f th e practica l workin g o f suc h provision s i n 
their ow n jurisdictions . 

12. Th e Governmen t o f Jamaic a ha s suggeste d 
that thi s subject shoul d b e considered fo r inclusio n in 
the Agenda . 
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