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CONFISCATING THE PROCEEDS OF CRIME 

Memorandum b y th e Commonwealt h Secretaria t an d a  pape r prepare d b y 
Mr. Willia m Clifford , Director , Australia n Institut e o f Criminolog y 

In the paper which is attached, Mr . William Clifford , 
Director o f th e Australia n Institut e o f Criminology , 
discusses th e nee d t o preven t a n offende r (especiall y 
the corporat e o r organise d criminal ) an d hi s family , 
from enjoyin g th e fruit s o f hi s crime . H e suggest s 
that i t is one thing fo r crim e to pay, bu t quite anothe r 
for i t t o pa y afte r i t ha s bee n detected , an d th e 
offender prosecute d an d sentenced . Whe n thi s hap -
pened a s it undoubtedly di d i n many Commonwealt h 
jurisdictions, the n th e legal system fel l int o disreput e 
and the incentive to commit crime was increased eve n 
if a  considerabl e ris k o f detentio n existed . 

2. H e accept s tha t i t i s difficul t t o separat e th e 
concept o f th e confiscatio n o f stole n o r illegall y 
obtained propert y fro m th e relate d an d overlappin g 
subjects o f forfeiture , restitutio n an d compensation , 
but suggest s tha t ther e ar e line s o f distinction . H e 
recognises tha t onc e suc h propert y i s confiscate d 
problems aris e o f distinguishin g betwee n th e con -
flicting claims of victims, but asserts that the need fo r 
the Stat e to do al l i t can t o disposses s th e offende r i s 
clear. 

3. Mr . Cliffor d the n discusse s informa l an d 
formal compensatio n system s an d th e ne w approac h 
in som e jurisdiction s t o restitution . Whil e i t wa s 
difficult t o distil l fro m th e mas s o f statutor y 
provisions i n forc e relatin g t o restitution , th e precis e 
sections whic h touche d upo n th e confiscatio n o f 
illegally obtained property , ther e was little doubt tha t 
it was provided fo r i n a number o f ways . Against thi s 
concern reflecte d i n legislation , i t wa s bot h strikin g 
and surprisin g tha t offender s wer e stil l s o often abl e 
to benefi t fro m thei r illega l activities . 

4. Mr . Cliffor d review s th e internationa l 
dimensions o f th e proble m create d b y th e trans -
national natur e o f muc h moder n crime , an d put s 
forward fo r consideratio n a  rang e o f option s avail -
able bot h a t domesti c an d internationa l leve l tha t 
might b e employe d t o hel p reduc e th e materia l 
advantages gaine d fro m crime . H e conclude s wit h 
suggestions fo r collectiv e Commonwealt h an d inter -
national measure s primaril y designe d fo r dealin g 
with illega l enrichmen t fro m organised , corporat e o r 
drug relate d crime . 
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CONFISCATING THE PROCEEDS OF CRIME 

by Willia m Clifford , Director , Australia n Institut e o f Criminolog y 

Introduction 
There i s accumulatin g evidenc e tha t crim e pays — 
and that i t pays more now than i t ever did in the past . 
This disturbing observatio n i s supported b y far mor e 
than th e fabulou s lif e style s o f organise d criminals , 
the amount s converte d b y corporat e offenders , th e 
corruption swellin g foreig n ban k accounts , th e 
increasingly grav e risk s whic h peopl e ar e willin g t o 
take fo r th e enormou s profit s t o b e mad e i n th e il -
legal drug traffic o r the continuing media celebratio n 
of th e Grea t Trai n Robbe r disportin g himsel f o n a 
Latin America n beach . Muc h mor e significan t ar e 
the declining rate s of detectio n b y the police , the fac t 
that Interpo l acknowledge s it s failur e t o trac e mor e 
than a  fraction o f the drug smuggling ; the knowledg e 
that som e o f th e large r corporation s ca n continu e t o 
make huge illega l profits , eve n whils t protractin g th e 
proceedings agains t them ; the vast disproportio n bet -
ween th e valu e o f propert y stole n an d propert y 
recovered b y the police1; the extent t o which fund s il -
legally obtaine d ar e financin g th e take-ove r o f 
legitimate enterprises ; and , abov e all , th e enormou s 
burden o f highe r price s an d increase d taxatio n need -
ed t o mak e goo d th e losse s incurre d b y vandalism , 
shop lifting , stealin g fro m work , medica l o r welfar e 
frauds and , indeed , t o mak e u p fo r th e widenin g 
spread o f tha t youthfu l irresponsibilit y an d unprin -
cipled acquisitivenes s whic h crimina l justic e service s 
alone cannot b e expected t o prevent . 

This repor t i s concerne d wit h onl y on e aspec t o f 
the preventativ e measure s require d t o dea l wit h thi s 
parlous situation , namel y th e nee d t o ensur e that th e 
ill-gotten gain s o f convicte d offender s canno t b e en -
joyed b y himsel f o r hi s famil y eithe r whils t h e i s 
under-going sentenc e or afte r hi s release. Clearly i t is 
one thing fo r crim e to pay, but quit e another fo r i t to 
pay after i t has been detected and the offender prose -
cuted. I f this does happen—as unquestionabl y i t does 
in man y part s o f th e Commonwealt h a t th e presen t 
time—then th e lega l syste m fall s int o furthe r 
disrepute an d th e incentiv e t o commi t crim e i s in -
creased eve n thoug h ther e ma y b e a  grea t ris k o f 
detection. Wher e fine s ar e inadequate , the y ma y 
become a  for m o f licenc e t o conduc t a n illici t trade . 
Where th e amount s illegall y obtaine d excee d b y 
millions wha t th e offende r coul d possibl y ear n 
legitimately i n a  life-time , the y ar e sometime s wort h 
the imprisonment whic h ca n b e awarded. I n fac t thi s 
paper i s chiefly concerne d no t wit h th e case s usuall y 
coming befor e th e magistrate s court s wher e th e 
damage or loss is countable in a few hundred o r a few 
thousand dollars : i t i s mainl y concerne d wit h th e 
large scal e operato r wh o ha s accumulate d hug e 

amounts—usually alread y investe d i n rea l estate , 
stocks, bond s an d othe r businesse s befor e hi s arrest . 

Unfortunately Englis h Commo n La w ha s bee n 
built upo n th e kin d o f principle s whic h protec t 
possession mor e tha n ownershi p an d thes e ar e th e 
very principle s behin d whic h suc h a n offende r ca n 
shelter hi s illegal proceeds once he is before the court . 

There was a time when a person convicted of an of -
fence automaticall y los t hi s lega l rights . At commo n 
law, th e perso n sentence d fo r a  felon y wa s in a  stat e 
of attainde r whic h signifie d th e loss of hi s property 2. 
However, thi s automati c los s o f propert y wa s 
mitigated ove r th e years . Wit h legislatio n simila r t o 
that o f th e the U.K. Forfeitur e Ac t o f 1870 , the con-
fiscation o f a  prisoner' s propert y wa s brough t t o a n 
end. Bu t wha t exactly was the prisoner's property? I f 
it consisted o f only stolen property, h e could stil l lose 
it by an orde r fo r restitutio n and/o r h e could b e sued 
for i t by the victim i n a  civil court. Ther e was always 
the question o f property identification an d the victim 
might b e disadvantage d b y hi s propert y no t bein g 
sufficiently labelle d an d identified . A  clever offende r 
could conve y unlabelle d propert y t o a  third part y o r 
spend th e proceeds : a s a  ma n o f stra w h e coul d b e 
sued i n vai n b y hi s victim . A  thir d part y wh o ha d 
bought i n marché  ouverte  woul d challeng e owner -
ship: an d a s soo n a s wive s coul d hol d propert y 
separately the y could b e the third part y themselves— 
whether o r no t th e property wa s identifiable . 

For centurie s th e victi m lacke d effectiv e redress . 
Crime bein g a  breac h o f th e King' s Peace , th e con -
victed offende r pai d hi s fin e t o th e Crow n o r serve d 
his sentenc e i n H.M . Prisons . Th e victi m ha d n o 
claim o n tha t fin e o r o n th e proceed s (i f any ) fro m 
the prisoner' s labour . Thi s i s stil l the case , althoug h 
for sixtee n year s o r s o ther e hav e bee n provision s i n 
Commonwealth countrie s fo r victim s o f violenc e t o 
be compensate d fro m publi c funds , i.e . b y th e tax -
payer rathe r tha n th e offender . America n an d Euro -
pean countrie s hav e als o followe d thi s patter n fo r 
victims of violen t offences. Ne w Zealand has recently 
expanded thi s to economic los s or damage . 

Needless to say , i f over any period o f time, the fin e 
was overtaken b y inflation, tha t i s if wages and price s 
rose whils t th e fine s remaine d unchanged , the n th e 
penalty migh t b e worth payin g i f the illega l proceed s 
were substantial . Sinc e ther e wa s als o th e possibilit y 
of no t bein g caugh t a t all , th e inducement s wer e 
enhanced. Muc h th e sam e coul d b e sai d abou t th e 
length o f imprisonment , thoug h her e th e proceed s 
would hav e t o b e attractiv e indee d t o justify th e ris k 
of a  prison sentence . For many people they were: and 
the whole issue has been greatly affected b y the rapid 

1 E.g . se e Norma n Fowle r M.P . The  Cost  of  Crime,  London : 
Conservative Politica l Centr e whic h quote s Metropolitan polic e 
figures fo r 197 1 showin g onl y on e eight h o f propert y 
recovered—and les s if thefts o f motor vehicles be excluded. Als o 
quoted i s the Security  Gazette  showin g tha t i n 197 1 in the U.K . 
generally propert y an d mone y totallin g £7 4 millio n stole n bu t 
only £1 4 millio n eve r recovered . 

2 I t was thi s provisio n whic h gav e Henr y VII I th e opportunit y t o 
make homosexualit y a  capita l offence , accus e th e abbot s o f 
those powerfu l monasterie s likel y t o oppose hi m o f thi s offenc e 
and s o confiscat e thei r lan d an d propert y fo r redistributio n t o 
his supporters . 
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urbanisation o f recen t years . A t on e time , th e of -
fender woul d fin d i t difficult t o dispense his ill-gotten 
gains in a community awar e of hi s circumstances an d 
likely t o b e curiou s abou t hi s affluence . Nowadays , 
in the anonymity o f th e towns , t o turn a  corner i s t o 
become a  stranger , s o tha t i t i s th e mer e possessio n 
(i.e. no t th e source ) o f wealt h whic h bring s prestige . 
In a  bi g cit y wealth y peopl e ar e take n fo r granted . 
No-one i s incline d t o as k question s i f th e spende r i s 
generous. 

Confiscation an d relate d measure s 
Unfortunately th e separatin g o f th e offende r fro m 
his illegally obtained propert y i s mixed wit h a  variety 
of othe r issue s bot h publi c an d privat e attachin g t o 
the question s o f restitutio n an d compensation . 
Usually th e situatio n canno t b e restore d t o wha t i t 
was before the crime and the offender i s to be punish-
ed anyway. I f the damage or loss was small it is possi-
ble to obtain recompense but where the loss was great 
it may be unrealistic to expect some offenders t o pay . 
That i s why th e stat e has  intervene d wit h compensa -
tion t o som e victims. Bu t thi s woul d b e a grossly un -
just wa y o f dealin g wit h th e enormou s proceed s o f 
organised o r corporat e crime . Ther e coul d b e n o 
question o f th e genera l publi c havin g t o mak e 
payments to victim s whils t th e offende r kep t hi s loo t 
hidden t o b e enjoye d later . 

It i s difficult t o separat e the confiscation o f stole n 
or illegall y obtaine d propert y fro m th e relate d an d 
overlapping subject s o f forfeiture , restitutio n an d 
compensation. Ye t there are lines of distinction . For -
feiture generall y ha s bee n historicall y wide r tha n th e 
confiscation onl y o f thos e good s illegall y obtained 3. 
All th e offender' s propert y wa s taken . Moreover , 
forfeiture alon e coul d b e unjus t i f i t merely enriche d 
the stat e and ignore d th e claims o f th e victims o f th e 
crime. Restitutio n coul d mea n tha t th e illegall y ob -
tained propert y woul d b e restore d o r it s valu e 
abstracted fo r th e benefi t o f th e victims : bu t resti -
tution doe s no t necessaril y mea n th e confiscatio n o f 
the propert y stole n o r wrongfull y obtaine d an d a 
restitution orde r coul d go too fa r fo r effectiv e imple -
mentation o r no t s o fa r enoug h i f i t i s hope d t o 
recover th e propert y illegall y obtained . I f i n th e 
hands of a  third person , then i t is really a  question o f 
the exten t o f compensatio n fo r th e wrong— a relate d 
but rathe r differen t questio n t o th e confiscatio n 
issue. 

Sometimes, in legal terminology, the term "restitu -
tion" i s a  synony m fo r th e wor d "confiscation " a s 
used i n thi s paper . The n "compensation " mean s 
payments mad e t o th e victi m b y th e stat e an d ofte n 
the wor d "damages " i s borrowe d fro m civi l la w t o 
indicate payments by the offender t o the victim othe r 
than th e retur n o f th e specifi c propert y take n o r il -
legally obtained . 

3 N.B . Sinc e th e olde r concep t o f forfeitur e a s extendin g t o an y 
or al l property hel d b y a  felon ha s been abolished b y Statutes i n 
many part s o f th e Commonwealth , th e wor d "forfeiture " ha s 
frequently bee n use d t o refe r onl y t o th e require d surrende r o f 
property illegall y obtained . Define d i n thi s wa y i t i s simila r t o 
"confiscation" a s discusse d here . 

Basic t o thes e relate d concept s i s th e commen t 
made b y the La w Refor m Commissio n o f Canad a i n 
1974— 
"Doesn't i t seem to be a rejection o f commonsense that a 

convicted offender i s rarely made to pay for the damage 
he has done? Isn' t i t surprising tha t th e victim generally 
gets nothing for hi s loss".4 

This ha s becom e a n issu e wit h emotiona l an d 
political overtone s i n som e countrie s wher e effort s 
are sometimes being made to specificall y legislat e fo r 
victims' interest s t o tak e precedenc e ove r th e of -
fenders'.5 Focusin g onl y o n th e victim' s interests , 
however, ca n b e jus t a s od d a s thinkin g onl y o f th e 
offender's interests . Where , fo r example , th e victi m 
is a huge corporation o r a  bank an d the offender wa s 
in provabl e nee d a t th e time o f th e offence , i t woul d 
be unjus t t o prosecut e thes e victim' s interest s a s 
necessarily prior to those of this type of offender . Ye t 
when thi s situatio n i s reversed an d a  corporation ha s 
been guilt y o f dispossessin g o r damagin g thousand s 
of wag e earners an d eve n pensioners , the undiscrimi -
nating suppor t o f thes e victim s seem s bot h logica l 
and just . Bu t discriminatio n migh t b e necessar y 
where a fraudulent compan y deliberately raises credit 
and the n goe s bankrupt . Consumer s defraude d 
should no t ge t les s consideratio n tha n th e firm s tha t 
have extende d credit . Ther e exist s o n th e on e han d 
the nee d t o protec t th e genera l publi c a s wel l a s 
business associates . O n th e othe r han d firm s exten -
ding credi t i n goo d fait h ca n becom e s o easil y vic -
timised tha t th e busines s confidenc e o n whic h th e 
economy depend s ma y b e eroded . Al l suc h factor s 
are relevant. And to be just t o all with a  claim, the ex-
tent o f insuranc e fo r los s ha s t o b e take n int o ac -
count. 

Actually the whole issue of the extent t o which vic-
tims o f propert y crime s shoul d b e compensate d i s 
raised i n a  workin g pape r o f th e Canadia n La w 
Reform Commission . Whils t th e Commissio n 
favours compensatio n fo r victim s of persona l assaul t 
it i s oppose d t o claim s fo r propert y losses . I t point s 
out tha t propert y crime s ar e th e mos t numerou s an d 
that suc h a n enormou s extentio n o f claim s woul d b e 
publicly onerous—th e los s from propert y offence s i n 
Canada (excludin g auto-theft ) bein g i n th e regio n o f 
$96 million . I f offence s agains t corporation s an d 
cases wher e th e offende r coul d mak e restitutio n ar e 
excluded i t woul d stil l hav e a  bil l fo r $4 0 millio n 
dollars fo r th e taxpayer . Morove r ther e woul d b e 
scope fo r fraudulentl y inflate d claims , th e reportin g 
of offence s woul d b e double o r trebl e wha t i t i s now 
because o f th e hop e o f compensatio n an d th e realit y 
of al l suc h claim s o f los s woul d b e difficul t fo r th e 
police t o cop e with . Fo r suc h reason s th e Commis -
sion oppose d compensatio n fo r propert y losses . I t 

4 La w Refor m Commissio n o f Canad a "Restitutio n an d 
Compensation" Workin g Pape r No . 5 : 1974 . 

5 Cf . Th e U.K . Nationa l Victims ' Associatio n founde d i n 1972 . 
Also the White Cross Society fo r promotin g victims ' interest s in 
Germany an d th e organisatio n fo r Victim s Ai d i n th e U.S. , 
Europe, Canad a an d Australi a whic h includ e an d sometime s 
grow ou t o f Rap e Centres . Se e th e Bil l introduce d i n 197 7 i n 
Illinois givin g priorit y t o victim s interests—describe d below . 

124 



qualified thi s however b y saying tha t propert y crime s 
such a s breakin g an d enterin g (an d presumabl y rob -
bery) shoul d b e regarded a s crimes o f violence. 6 

There i s n o doub t tha t thi s argumen t ca n b e 
distinguished fro m th e objectiv e o f thi s pape r whic h 
is t o dea l wit h th e nee d t o preven t th e offender — 
especially th e corporat e o r organise d criminal , fro m 
enjoying hi s crime. Doubtless once such property ha d 
been confiscated b y the state there might wel l be pro-
blems o f distinguishin g betwee n th e conflictin g 
claims o f victims , bu t th e nee d fo r th e stat e t o d o 
whatever i s necessar y t o disposses s th e offende r 
would see m t o b e clear . 

Informal compensatio n 
Where victims have not bee n compensated , i t has no t 
always meant tha t th e lega l provisions fo r restitutio n 
were not i n th e statutes : bu t simpl y tha t thes e provi -
sions were not workin g effectively t o right the wrong. 
Yet there are countries in which, a t an informa l level , 
or i n relatio n t o mino r offences , th e principl e o f 
restitution work s ver y well . I n som e o f th e Com -
monwealth countries , customar y courts , religiou s 
courts, o r loca l informa l tribunal s ar e stil l use d t o 
settle dispute s an d dea l wit h mino r crime . I n suc h 
courts o r a t suc h hearing s th e offende r ma y b e re -
quired t o compensat e hi s victim . I n som e situations , 
this typ e o f remed y ma y amoun t t o a  kin d o f diver -
sionary procedur e t o reliev e the forma l court s o f un -
necessary litigation . Sometime s onl y th e failur e t o 
pay compensatio n lead s t o forma l proceedings : con -
versely, i f compensation i s paid, i t cancels the risk o f 
a forma l prosecutio n i n th e highe r courts . Ther e ar e 
even situation s i n which th e compensation t o be paid 
may be exemplary o r punitive—wit h th e intention o f 
discouraging other s wh o migh t b e tempted . 

In this same connection i t should b e borne in mind 
that man y o f th e Civi l La w countrie s giv e wid e 
discretion t o a  cadre o f publi c prosecutor s t o sif t th e 
cases brough t b y th e polic e an d t o settl e t o th e 
satisfaction o f th e victi m an d th e public , i n s o fa r a s 
possible, an y case s whic h nee d not , i n thei r opinio n 
take u p the tim e of th e courts . Thes e interviews wit h 
the prosecuto r amoun t t o settlemen t hearings : an d 
satisfying th e victi m an d th e publi c frequentl y in -
volves th e offende r makin g goo d th e damag e h e ha s 
done. In  Japa n h e probabl y ha s t o writ e ou t a n 
apology too ! 

A distinctio n ha s t o b e draw n betwee n th e recon -
ciliation o f offende r an d victi m which may have littl e 
to d o wit h th e concep t o f crim e an d th e punishmen t 
of a n ac t o r omissio n prohibite d b y the community . 
Restitution o r compensatio n ma y no t satisf y th e 
public outrag e arouse d b y a  crime . Conversely , a s 
already shown , th e punishmen t o f a  crim e ma y no t 
satisfy th e victim . Ofte n thes e hav e bee n treate d a s 
quite separat e issue s no t necessaril y related : bu t 
where a  crim e ha s bee n committed , the y ar e closel y 
related. Eve n wher e informa l procedure s ar e 
available fo r settlin g matter s ou t o f cour t whereve r 

6 "Communit y Participatio n i n Sentencing" , La w Refor m 
Commission o f Canada : 197 6 Minister o f Suppl y an d Services , 
Canada: Workin g Papers—Compensation , pp . 17-23 . 

possible, th e shado w o f th e cour t hover s t o persuad e 
the offende r t o pay . Thoug h suc h informa l pro -
cedures ar e no w ofte n advocate d an d ar e generall y 
favoured, ther e hav e bee n period s o f lega l histor y 
when th e negotiation s fo r settlemen t woul d hav e 
been regarde d a s collusion . The y woul d hav e bee n 
prohibited a s amountin g t o th e compoundin g o f a 
felony. N o privat e arrangemen t coul d b e made wit h 
the offende r no t t o la y informatio n t o th e 
authorities. I t i s but a  very shor t ste p fro m thi s t o a 
recognised procedur e fo r settlin g th e dispute s whic h 
could hav e arise n fro m crime . 

Formal Compensatio n 
Modern movement s t o hel p victim s hav e generall y 
followed th e patter n o f compensatio n b y the s t a t e -
usually o n th e ground s tha t ther e ar e practica l dif -
ficulties abou t gettin g money out o f the offender an d 
that anyway the state must accept some responsibilit y 
for allowin g the offence t o take place at all . Thus the 
U.K. governmen t decide d upon a  pattern o f commo n 
law damage s fo r victim s o f crime s o f violenc e rathe r 
than a n Industria l Injurie s scheme . Ne w Zealand' s 
Criminal Injurie s Compensatio n Ac t o f 196 3 ha d 
provision fo r th e amount s pai d i n compensatio n b y 
the Stat e t o b e recovered fro m th e offende r bu t thi s 
has no t prove d ver y practicably . Ye t Ne w Zealan d 
has allowe d compensatio n t o b e claime d b y th e vic -
tim fro m th e stat e fo r economi c a s wel l a s persona l 
injury. 

The confiscatio n o f th e specifi c propert y obtaine d 
by crim e i s slightl y differen t fro m compensatio n i n 
that th e propert y sough t i s tha t whic h i s the subjec t 
of the crime. Making good the damage can go furthe r 
or no t s o far . Wit h th e restitution o f the specific pro -
perty take n o r damage d al l victim s ma y b e treate d 
equally, whethe r the y b e individual s deservin g o f 
sympathy o r large corporations o r even governments . 
Compensation goin g beyon d th e precis e propert y 
taken o r damage d i s different , o f course , since , a s 
already indicated , thi s change s i n perspectiv e whe n 
the victim i s a  public o r privat e authorit y covere d b y 
insurance o r alread y compensate d b y th e on-costin g 
which i s a  norma l busines s procedur e anyway . 

Confiscation no t usuall y distinguishe d 
In th e scholarl y literatur e reviewe d fo r thi s paper , i t 
was interestin g t o se e tha t hardl y an y materia l wa s 
available o n th e specifi c questio n o f th e confiscatio n 
of illegall y acquire d property . Thi s i s remarkabl e 
because—it i s a  provisio n commo n t o a  grea t man y 
legal systems. 7 Morove r i t i s a  subjec t no t merel y o f 
ancient concer n bu t touche d upo n b y som e famou s 
writers o f earlie r age s i n thi s field . Fo r exampl e 
Herbert Spence r suggeste d tha t priso n wor k an d th e 
prisoners incom e shoul d b e th e mean s o f makin g 
restitution. H e though t tha t th e offende r shoul d b e 
held i n priso n unti l th e damag e wa s repaired . 
Raffaele Garofal o (1852-1934) , on e o f th e pioneer s 
of criminology , though t tha t th e propert y o f a  sol -
vent offende r shoul d b e confiscate d an d restitutio n 

7 Cf . S. 4 o f U.K . Forfeitur e Ac t 187 0 a s affecte d b y Crimina l 
Law Ac t 1967 . S. 8 o f Crimina l Damag e Ac t 197 1 an d S.1  o f 
Criminal Justic e Ac t 1921 . 
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made fro m this . I f a n offende r wa s insolven t h e 
should becom e a  state workman. 8 

It is also interesting to see that where anything had 
been writte n o n the confiscation o f suc h property , i t 
was mixe d u p wit h th e subject s o f compensatio n o r 
restitution whic h a s already show n ar e at onc e wide r 
and ye t narrower. N o less significan t i s the fac t tha t 
the literatur e whic h deal s wit h restitutio n (wit h o r 
without compensation ) deal s wit h i t as either— 
a a  retributive tool designed to balance the scales— 

as a  mean s o f justic e b y makin g sur e tha t wha t 
was lost is regained, o r an equal amount restored ; 

b a s a  therapeuti c instrumen t helpin g th e offende r 
to becom e re-integrate d int o th e community—o r 
perhaps as a means of restoring the harmony bet -
ween th e offende r an d victi m whic h th e offenc e 
had broke n t o the detriment o f the community . 

In othe r words , howeve r viewed , th e studie s o f 
restitution ha d in focus th e individual offende r com -
mitting the conventional crimes . The unconventiona l 
offender an d the special situatio n h e creates ha d ap-
parently been given little attention. Thi s rather casua l 
interest in the organised o r corporate offende r hidin g 
his untold loo t i s not easy to understand, sinc e ther e 
are th e celebrate d example s o f racketeer s i n th e 
United State s bein g imprisone d befor e th e Secon d 
World War , no t fo r thei r mor e seriou s crimes , bu t 
for seriou s ta x evasions . Th e effort wa s made t o get 
at the m throug h th e profit s mad e o n bootlegge d li -
quor an d othe r form s o f organise d crime . I t migh t 
also have been expected tha t a s a facet o f the surging 
interest i n corporate , compan y an d whit e colla r 
crime, th e subjec t o f confiscatio n woul d hav e at -
tracted rathe r mor e attentio n tha n i t has so far . 

Restitution—a ne w approach 
On restitutio n itself , a  whol e ne w librar y ha s 
developed as countries have turned back to this tradi-
tional wa y o f dealin g wit h th e crim e tha t moder n 
criminal justic e system s see m incapabl e o f controll -
ing. The U.S.A. held its first Nationa l Symposium on 
Restitution i n 197 5 and a  secon d on e i n 1977 . The 
U.S. La w Enforcemen t Assistanc e Administratio n 
has give n massiv e financia l suppor t t o a  variet y o f 
different restitutio n programme s i n th e State s o f 
California, Colorado , Connecticut , Maine , Georgia , 
and Oregon . Fort y forma l restitutio n project s wer e 
traced b y the Minnesota Departmen t o f Correction s 
three year s ag o an d ther e ar e probabl y man y mor e 
now. Thes e tak e variou s lega l an d administrativ e 
forms. 

In Californi a restitutio n i s required a s a conditio n 
of probatio n an d a  specia l Releas e an d Restitutio n 
Board i s created whic h run s specia l wor k centre s t o 
which prisoner s ca n b e release d o n parol e i f the y 
negotiate wit h victim s the amounts t o be paid of f by 
their work . I t shoul d perhap s b e noted tha t negotia -
tions fo r th e payment s t o b e mad e t o victim s ma y 
have th e service s o f a  mediator , s o tha t th e amoun t 
the offende r actuall y work s t o pay, though i t canno t 
be mor e tha n th e stated loss , ma y wel l be less. 

8 R . Garofal o "Criminology" , 1914 . 

Illinois ha d a  197 7 Bill befor e th e Stat e Congres s 
formulating a s publi c polic y th e principl e tha t a 
higher prioit y wil l b e give n t o restitutio n an d th e 
restoration o f the victim tha n t o rehabilitation o f the 
offender. Georgi a ha s Adjustmen t an d Restitutio n 
Centres i n seve n o r mor e cities , wher e agai n of -
fenders o n probatio n wor k of f th e restitution. 9 I n 
many cases in the U.S., restitution centre s are run by 
the probation an d parole systems . 

Curiously enough , i n th e ligh t o f suc h federall y 
aided specia l hoste l o r workshop project s outsid e the 
prisons, th e 197 8 stud y o f thei r sprea d acros s th e 
U.S.A. observe d tha t i t had no t bee n abl e t o fin d a 
single priso n wher e the inmates wer e making restitu -
tion t o victim s fro m thei r earnings. 10 Th e suga r o f 
early releas e had , therefore , bee n neede d t o sweete n 
the pil l o f working fo r th e victim. 

Between 196 2 and 196 3 the U.S . Departmen t o f 
Health funde d a  stud y b y a n associat e professo r o f 
Sociology at the University of Ohio. 819 persons con-
victed o f murder , assaul t o r violen t thef t wh o wer e 
received b y Florid a Correctiona l institution s wer e 
surveyed. I n non e o f th e case s ha d restitution s o r 
compensation bee n mad e by the offender. I n only 88 
cases was a positive or negative attitude to restitution 
detected. I t appeared tha t the overwhelming majorit y 
of thos e committin g murde r di d wis h t o mak e som e 
kind o f reparation . Thos e convicte d o f aggravate d 
assault wer e muc h les s inclined t o help th e victim. A 
large proportion regarde d thei r deb t a s being only to 
the state . Th e robbers an d burglar s wer e onl y abou t 
50 per cent i n favou r o f recognisin g a n obligation t o 
the victim. 11 

Perhaps th e ver y fac t tha t restitutio n doe s no t 
recommend itsel f t o suc h considerabl e number s o f 
offenders, tha t they are so often prepare d to be indif-
ferent t o thei r victim s i s sufficien t t o recomme d a 
policy o f ai d to the victims b y the offender t o thos e 
who are responsible fo r determinin g penalties . 

In 197 4 the U.K . Hom e Offic e Researc h Uni t i n 
cooperation wit h Chie f Constable s an d Justice s 
clerks conducted a  national survey on the use of com-
pensation order s in magistrates courts. 12 This did not 
separate out the extent to which property illegally ob-
tained wa s specified b y the compensation order s but 
the propert y whic h wa s th e subjec t o f th e charg e 
would obviousl y hav e bee n o f immediat e concern — 
as would b e damage cause d b y the offender . 

This showe d that , excludin g thos e propert y of -
fences whic h di d no t resul t i n los s o r damag e ther e 
was a  significan t differenc e betwee n th e 90 per cen t 
of person s convicte d o f crimina l damage s wh o were 
ordered t o pay compensation an d the 60 per cent o f 

9 Stev e Chesney, Jo e Hudson an d John McLage n "A New Look 
at Restitution : Recen t Legislatio n Program s an d Research" . 

10 Ibi d p . 354. 
11 Stephe n Schafe r "Restitutio n t o Victim s o f Crime—A n Ol d 

Correctional Aim Modernised", Minnesot a Law Review: 1965: 
Vol. 5 0 :  DEC pp. 250-251 . 

12 Se e P . Softle y "Compensatio n Order s i n Magistrates ' 
Courts" Hom e Offic e Researc h Stud y No . 43 : H.M.S.O. : 
1978. 
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those convicte d o f burglary , thef t an d obtainin g b y 
deception wh o wer e ordere d t o pa y compensation . 
The stud y speculate d tha t mayb e th e propert y stole n 
had ofte n bee n recovere d o r tha t magistrate s wer e 
reluctant t o orde r compensatio n wher e the y ha d als o 
imprisoned bu t thi s i s unknow n an d i t i s certainl y 
odd tha t u p t o 4 0 pe r cen t o f person s guilt y o f 
dishonesty escape d compensatio n orders . Onl y 9  per 
cent o f th e persons convicte d o f woundin g o r assaul t 
were ordered t o compensate . 

The Howard Leagu e fo r Pena l Refor m i n Englan d 
has draw n attentio n t o th e fac t tha t i n 1974/ 5 th e 
Criminal Injurie s Compensatio n Boar d pai d ou t 
about £ 5 million t o onl y 12,50 0 applicants thoug h i n 
1974 ther e wer e 77,25 0 violen t crime s know n t o th e 
police. Eve n allowin g fo r th e victim s ineligbl e t o ai d 
this stil l seeme d t o th e Leagu e t o b e "disquietingl y 
small".13 

The study suggested tha t th e unemployed wer e less 
likely t o b e aske d t o pa y compensatio n tha n th e 
employed—except wher e the y ha d cause d damage . 
The amount s o f compensatio n ordere d wer e smal l 
(over 6 0 pe r cen t n o mor e tha n £2 5 an d 9 0 pe r cen t 
less than £100 ) ye t 2 5 pe r cen t o f th e order s ha d no t 
been pai d i n a  period o f 1 8 months fro m th e time o f 
the order an d onl y 8  per cen t o f thos e ordered t o pa y 
were committe d t o priso n i n default . O f thi s 8  pe r 
cent, nearl y a  hal f wer e alread y servin g priso n 
sentences an d th e stud y confirm s th e U.S . stud y o f 
prisoners attitudes already quoted abov e in that ther e 
was a  correlatio n betwee n th e lengt h o f th e crimina l 
record an d th e exten t o f non-payment 14 offender s 
over 21 were less likely to have paid than those unde r 
21 an d urba n dweller s ha d a  highe r recor d o f non -
payment. 

The greater proble m i s of cours e the offender wh o 
had mad e a  large amount ou t o f hi s crime and whos e 
case would b e heard i n th e highe r courts . N o simila r 
survey ha s bee n mad e o f th e positio n i n suc h case s 
but experienc e indicate s tha t authoritie s hav e bee n 
relatively unsuccessfu l i n helpin g victim s b y layin g 
hands o n suc h ill-gotte n gains . 

Apposite t o thi s discussio n ar e Articles 110-11 1 o f 
the 193 8 Codigo d e Defens a Socia l o f Cuba . A t tha t 
time i n tha t countr y ever y offenc e create d a  civi l 
obligation an d th e cour t hearin g th e crimina l charg e 
had th e responsibilit y fo r determinin g t o who m th e 
civil responsibilit y wa s owe d an d th e amount . I n 
every case the civi l responsibility include d 

1. restitutio  in  integrum 
2. reparatio n o f th e materia l damag e 
3. reparatio n o f th e mora l damag e 
4. indemnificatio n fo r al l expenses an d losse s 

The mora l responsibilit y coul d includ e a  publi c 
apology t o th e victim , a n obligator y marriag e o f th e 
offender t o th e injure d part y i n appropriat e cir -
cumstances (o r a  suitabl e financia l compensatio n t o 

13 Th e Howar d Leagu e fo r Pena l Refor m "Makin g Amends " A 
Discussion Paper , Chicheste r Sussex : Barr y Ros e (Publishers ) 
Ltd: 1977 . p . 18 . 

14 P . Softley . H.M.S.O . op . cit . 

avoid the marriage), recognition o f any children bor n 
(e.g. a s a  resul t o f rape ) excep t wher e thi s conflicte d 
with a  husband' s rights , compensatio n b y providin g 
a dowr y fo r a  woma n whos e matrimonia l prospect s 
had bee n reduce d b y the offence etc. 15 

Also a  thir d part y derivin g benefi t fro m th e of -
fence coul d becom e civill y liabl e wher e h e could no t 
be charged with a crime. And an Indemnity Fund was 
established int o whic h al l th e earning s fro m th e 
prisoners compulsor y labou r wa s paid . Thi s Indem -
nity Fun d carrie d a s a  firs t charg e th e compensatio n 
of victims : th e balanc e me t othe r charge s an d 
anything lef t coul d g o t o th e prisone r himsel f o r hi s 
family.16 

Gratifying a s this older Cuba n la w migh t b e to the 
most singl e minde d o f victim-interes t campaigner s 
because o f it s emphasi s o n makin g th e offende r 
repay—and suitabl e a s i t i s fo r exactin g ful l accoun -
tability fro m thos e organise d o r corporat e offender s 
who have victimised ordinar y people , i t has problem s 
attached: i t will be apparent tha t when it is applied t o 
property crime s wher e th e victi m i s ric h an d th e of -
fender poo r th e la w itsel f seem s t o b e squeezin g th e 
last ounc e fro m a n already deprive d minority . Some -
times therefor e i t i s no t s o muc h th e justic e o f th e 
legislation bu t th e justice o f it s administration whic h 
is important . 

Confiscation i n law 
As par t o f th e preparatio n fo r thi s pape r th e 
Australian Federa l Departmen t o f th e Attorney -
General wa s aske d t o mak e a  compute r searc h fo r 
legal provision s dealin g wit h th e possibl e confisca -
tion o f illegall y obtaine d property . Fo r reason s 
already given the word "confiscation " wa s not coded 
and th e neares t ke y wor d wa s "restitution" . Th e 
computer read-ou t fo r "restitution " provide d a  lis t 
of n o les s tha n 15 0 statute s enacte d b y th e Com -
monwealth Governmen t alon e i n whic h clause s ha d 
been inserted t o allow fo r som e form o f restitution. 17 

This di d no t includ e o f cours e th e separat e an d n o 
less voluminou s legislatio n existin g fo r eac h o f th e 
different State s o f Australia : i f thes e ha d als o bee n 
surveyed i t migh t wel l be conservately imagine d tha t 
800 o r mor e Australia n statute s migh t hav e bee n 
discovered wit h relevan t provisions . O f cours e i t i s 
only possibl e t o sa y tha t a  proportio n o f thi s tota l 
would b e dealing specifically wit h the confiscation o f 
illegally obtained property—o r wit h an obligation fo r 
its value to be paid t o the stat e o r th e victim . 

The rang e o f subject s covere d b y the statute s pro -
viding fo r restitutio n (i n the compute r read-out ) wa s 
vast an d varie d fro m th e Australia n Antarcti c Ter -
ritory Ac t t o th e Crime s Act ; fro m th e Incom e Ta x 
Assessment Ac t t o th e Socia l Services Act ; an d fro m 
the Lif e Insuranc e Ac t t o th e Fisherie s Act , th e lis t 
extended. 

15 Stephe n Schafe r Compensation  and  Restitution  to  Victims  of 
Crime, Montclair , Ne w Jersey : Patterso n Smith : 197 0 p . 6 6 
and segg . 

16 Ibid . 
17 Excludin g Interpretation s Acts . 

127 



There woul d see m littl e reason t o suppos e tha t th e 
subject o f restitutio n i s less wel l covered b y th e law s 
of othe r Commonwealt h countries . Ther e ar e pro -
bably thousand s o f lega l enactment s t o provid e fo r 
restitution. Thi s bein g s o ther e ca n b e n o complain t 
that restitutio n ha s not receive d adequat e legal  atten-
tion. An d althoug h i t i s difficul t t o distil l fro m al l 
this th e precis e section s touchin g upo n th e confisca -
tion o f illegally obtained propert y ther e is little doub t 
that i t i s provided fo r i n a  variety o f ways . 

Against thi s substantia l backgroun d o f lega l con -
cern th e evidenc e tha t offender s ar e s o ofte n abl e t o 
benefit fro m thei r illega l activitie s i s bot h strikin g 
and surprising . I f there is any conclusion t o be drawn 
it i s surel y tha t legislatio n stil l doe s no t cove r th e 
need, tha t th e law is not workin g i n practice, tha t th e 
courts cannot adequately implement the intentions of 
legislators—or perhap s tha t th e legislatio n i s to o 
loosely drafte d o r deficien t i n th e enforcemen t pro -
cedures availabl e fo r makin g th e confiscatio n o f 
wrongfully obtaine d propert y a n inevitabl e an d 
automatic consequenc e o f arres t an d conviction . 

In Indi a th e civi l natur e o f th e victim s remedie s 
used t o b e indicate d b y th e provisio n tha t wher e a n 
offence wa s both a  crime an d a  tort onl y civi l court s 
could entertai n suit s fo r damages . Pakistan i court s 
had powe r t o pa y prosecutio n expense s o r awar d 
compensation ou t o f fine s bu t thi s wa s no t muc h 
used. 

Perhaps, needles s t o say , th e situatio n i s fa r mor e 
complicated an d les s effective whe n i t becomes inter -
national. Th e transnationa l natur e o f muc h moder n 
crime reduce s th e efficienc y o f purel y nationa l laws . 
Proceeds o f crim e can b e placed beyon d th e reach o f 
the authoritie s whic h convic t th e offender . Mobil e 
offenders operat e withi n an d betwee n countries . 
They ca n b e carefu l t o avoi d bein g caugh t wit h th e 
goods o n them . The y ma y pa y fo r offence s t o b e 
committed b y th e national s o f anothe r countr y t o 
whom paymen t ca n b e mad e i n foreig n banks . On e 
offender employe d b y foreig n organise d criminals , 
who als o operate d casino's , use d t o tak e a  holida y 
abroad ever y year. H e would pla y the casinos and h e 
always won—makin g i t impossibl e fo r th e winning s 
to b e identifie d a s proceed s o f crime . Thi s interna -
tional aspec t i s developed furthe r below . 

The rea l issu e in cases o f drug s o r corporat e crim e 
or extensiv e corruptio n i s however th e possibilit y o f 
the court s o r th e authoritie s bein g abl e t o confiscat e 
the propert y whic h i s i n th e possessio n o f th e of -
fender i n th e sens e tha t i t i s withi n hi s contro l bu t 
which i s not amenabl e t o th e usua l provision s o f th e 
law. 

The possibilitie s 
It ma y b e presume d tha t th e subjec t o f confiscatio n 
of illegall y obtaine d propert y turn s o n th e fac t tha t 
the bod y o f th e offende r i s a t th e disposa l o f th e 
court, subjec t o f cours e t o hi s inalienabl e huma n 
rights. H e ha s bee n convicte d o f a n offence . H e stil l 
holds th e proceed s o f th e offence , hi s onl y righ t t o 
such property bein g his possession o f i t at the time he 

is before th e court . Suc h possessio n ma y b e difficul t 
to substantiat e legall y bu t fo r th e purpose s o f thi s 
part o f th e pape r i t ma y b e assume d that , whoeve r 
may clai m lega l ownershi p o r possession , th e good s 
are effectively withi n th e control o f th e offender an d 
difficult fo r th e court s t o reach . 

(a) Contempt  of  Court 
If bot h th e good s an d th e offende r ar e withi n th e 
same national border s i t is legally possible fo r th e of -
fender t o be held in custody until  the goods have been 
surrendered. I n this connection i t is apposite tha t th e 
fine a s i t i s know n toda y reall y bega n a s a  wa y b y 
which the offender coul d buy himself ou t o f custody . 
As lon g a s th e offende r i s held , h e canno t enjo y th e 
benefit o f hi s crime : an d eve n i f h e i s happ y t o 
sacrifice himsel f whils t hi s family o r friends enjo y th e 
proceeds there is a human limi t to this self sacrifice as 
the year s g o by . 

To effec t thi s th e devic e o f contemp t o f cour t 
could b e employed. I f the goods in question wer e not 
placed a t th e disposa l o f th e cour t whe n the hearing s 
began the accused coul d b e committed fo r contempt . 
Obviously i f the goods proved to have been innocent -
ly obtaine d an d th e accuse d i s eventuall y acquitted , 
the contro l o f th e goods i n question coul d b e return -
ed to him. Whils t the court has control o f the proper -
ty in question i t should b e possible fo r an y necessar y 
interim obligation s t o b e me t fro m th e asset s e.g . 
payments o f rent , mortgages , schoo l fee s etc . 

Since guilt i s not ye t established thi s i s a  necessar y 
provision an d wher e such fund s o r property ar e large 
the service s of th e public trustee could b e used to ad -
minister estate s durin g period s o f trial . An y reduc -
tion i n the value of illegall y obtained propert y occas -
sioned b y thi s paymen t o f o n goin g expense s durin g 
the cour t hearin g coul d b e recovere d a s compensa -
tion o r restitutio n b y cour t orde r whe n the  accuse d 
has bee n guilty . 

Four difficultie s aris e wit h thi s procedure . Th e 
first appertain s t o th e identificatio n o f th e propert y 
concerned. Ther e wil l alway s b e difficult y drawin g 
precise line s of distinctio n betwee n propert y whic h i s 
suspected o f havin g bee n illegall y obtaine d an d tha t 
which i s unquestionably legitimate . Thi s is a familia r 
problem i n la w howeve r an d eac h legislatur e wil l 
have it s ow n wa y o f drawin g th e line s necessary . 
Secondly, th e retention i n custody coul d b e regarde d 
as unjus t especiall y i f i t dragge d o n fo r month s o r 
years. Moreove r ther e coul d b e defian t person s ac -
cused wh o woul d g o o n hunge r strike s or , usin g 
wealth outside , organis e petition s fo r protectio n 
against a n unyieldin g court . Th e medi a woul d b e at -
tracted b y th e conflic t o f wills . Thes e ar e problem s 
which alread y attac h t o th e us e o f custod y fo r con -
tempt o f court : an d thei r resolutio n i n th e cir -
cumstances o f possibl e illegall y obtaine d propert y 
would b e dictate d partl y b y th e importanc e o f th e 
case and partl y b y the value o f th e propert y i n ques-
tion. 

Thirdly ther e woul d alway s b e a  need t o avoid th e 
injustice o f ric h person s bein g abl e t o produc e a n 
amount equivalen t t o th e propert y i n questio n an d 
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the poore r perso n unabl e t o produc e a n amoun t 
equal t o fund s take n an d spent . 

Finally th e lengt h o f th e incarceratio n coul d b e a 
problem i f i t dragge d o n interminably . Th e tim e a n 
accused i s held i n custody fo r no t surrending hi s pro-
perty coul d exten d beyon d th e limit s o f an y sentenc e 
of imprisonmen t provide d b y la w fo r th e offenc e o f 
which he is accused. Thi s could b e a matter lef t t o the 
discretion o f th e courts . Afte r al l the obduracy o f a n 
accused coul d b e an indicatio n o f hi s inability t o pro-
tect th e propert y onc e i t come s unde r th e contro l o f 
the court : i t may be an indicatio n o f th e weakness o f 
his case so that in custody he is merely serving time he 
would b e likely to serve alongside the loss of the pro-
perty h e i s no w protecting . Whe n th e perio d i n 
custody goes on fo r longe r tha n an y sentence provid -
ed the courts could weig h the interests o f th e accuse d 
against thos e o f th e victim s o f th e allege d of -
fence—and mak e a  decisio n accordingl y i.e . t o con -
tinue the custody o r to regard the period already held 
in custod y a s purgin g th e contemp t an d makin g i t 
reasonable t o procee d wit h th e cas e eve n thoug h th e 
property wa s no t produced . Ther e woul d stil l b e 
other remedies if the accused is found guilt y as shown 
below. 

(b) Restitution 
Ás shown remedie s involving restitutio n alread y exis t 
but the y ar e difficul t t o enforce . Extensio n o f sen -
tence or denial o f parol e could b e ways of persuadin g 
the offende r t o mee t th e restitutio n requirements . 
Sentences coul d b e extende d conditionall y upo n 
restitution no t being paid wher e the illegally obtaine d 
resources ar e know n t o exist : o r contemp t o f cour t 
orders coul d appl y afte r a  sentenc e ha s bee n serve d 
where th e restitutio n ha s no t bee n mad e thoug h th e 
means ar e know n t o b e available . 

But once the property to be restored ha s been iden-
tified i t should b e possible t o legalise a  seizure by th e 
police i f necessar y fo r restoratio n t o it s rightfu l 
owner(s). Wher e thi s canno t b e don e i t i s generall y 
because the property concerned ha s been conveyed t o 
a third person—eithe r b y open sal e o r by simply put -
ting th e propert y o r accoun t i n th e nam e o f anothe r 
person. 

Of course , ther e wil l b e occasion s i n whic h suc h a 
third perso n migh t becom e liabl e t o a  charg e o f 
criminally receivin g i.e . i f h e o r sh e can b e shown t o 
have know n tha t th e propert y receive d wa s stole n o r 
illegally obtained: thi s could wel l apply to a spouse or 
relative who might have been just holding the proper -
ty for th e offender. Yet , even with such criminal pro-
ceedings agains t thir d parties , th e actua l propert y i s 
not alway s recovered . Wher e thi s i s becaus e a  pur -
chaser bough t th e propert y i n goo d fait h ther e ar e 
familiar an d quit e reasonabl e civi l procedure s fo r 
determining ownership : bu t thes e ar e neve r satisfac -
tory unles s th e offende r ca n b e oblige d t o compen -
sate the party whic h fail s i n such a n action . Afte r al l 
it i s his action whic h create s th e disput e a s to owner -
ship: i t i s hi s actio n whic h generate d th e doubl e 
claim: fairnes s woul d see m t o requir e tha t h e shoul d 
be responsibl e fo r makin g goo d th e los s h e ha s sus -
tained. 

Whether th e offende r ca n wor k t o provid e thi s 
kind o f compensatio n i s no w th e concer n o f th e 
restitution scheme s alread y discusse d above . On e 
way t o oblig e a n offende r t o pa y of f th e compensa -
tion awarde d coul d b e b y communit y wor k orders . 
Here i f earning s canno t b e collecte d t o pa y of f th e 
debt bot h spar e tim e an d labou r ca n b e investe d b y 
the offende r i n payin g of f hi s obligation . I t woul d 
also keep him out o f prison where this is advisable. A 
variation o f thi s coul d b e wor k outsid e whils t o n a 
probation order . Bu t when prison i s unavoidable a s a 
sentence logic as well as justice would seem to require 
that labou r inside  th e prison s coul d b e tie d t o thi s 
kind o f compensation . Indee d th e length s o f sen -
tences coul d b e reasonabl y adjuste d t o th e tim e re -
quired t o wor k of f th e compensation necessary . Thi s 
is not quit e a s easy a s i t seems becaus e i f carrie d to o 
far i t elevates compensation t o the central position i n 
sentencing. Thi s woul d no t alway s work . Fo r exam -
ple a person sentence d fo r plantin g a  bomb which did 
not explode in a public place, would, o n a criterion of 
compensation alone , expec t t o receiv e a  ver y ligh t 
sentence. H e would hav e caused littl e damage i f any . 
On the other hand a  corporate offende r (wh o did no t 
still hav e hi s il l gotte n wealth ) coul d b e sentenced t o 
work fo r th e rest of his life and would stil l not be able 
to ear n enoug h t o compensat e hi s victims . Fo r suc h 
reasons compensation , whils t important , canno t b e 
the sol e criterio n fo r determinin g th e lengt h o f 
sentences. Ther e i s n o reaso n howeve r wh y i t coul d 
not b e give n mor e attentio n tha n i t ha s receive d t o 
date. 

Where a n orde r fo r restitutio n o r compensatio n 
has been made against an offender i t should b e possi-
ble fo r i t t o b e registere d fo r enforcemen t i n othe r 
states s o tha t a n offende r canno t easil y avoi d i t b y 
crossing borders . Simila r provision s alread y exis t 
within Commonwealt h legislation 18 bu t th e net coul d 
be drawn close r by an extention o f suc h legislation t o 
countries wher e i t doe s no t currentl y apply . Some -
times restitutio n o r compensatio n order s i n crimina l 
cases hav e no t bee n include d i n provision s fo r th e 
inter-state enforcemen t o f civi l judgments . 

Lord Hailsha m th e Lor d Chancellor , speakin g t o 
the U.K . Magistrate s Associatio n a t Blenhei m i n 
1979 said 
"Incidentally I  wonder whether enough attention is being 

paid t o you r power s t o mak e appropriat e an d realisti c 
orders fo r civi l compensation . . . o f cours e in al l these 
cases of financia l order s there is the problem of enforce-
ment. I  wonder whethe r Benche s canno t mak e a  fulle r 
study of th e methods of enforcement ope n to them". 

The Queenslan d Crimina l Cod e contain s variou s 
general provision s fo r th e makin g o f restitutio n 
orders. Bu t unti l Sectio n 68 5 A  wa s inserte d i n th e 
Criminal Cod e i n 197 7 (providin g tha t restitutio n 
must be ordered within a limited time and the penalty 
for non-paymen t withi n that limited time is imprison-
ment) ther e wa s n o powe r o f restitutio n give n t o 
judges i n crimina l cases . Occasionally , bu t wit h 

18 E.G . Cyprus : Maintenanc e Order s (Facilitie s fo r Enforce -
ment) Law (Cap. 16). 
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doubtful legality , restitution wa s made a condition o f 
a probatio n order . 

Where th e propert y fro m whic h restitutio n i s ex -
pected t o be paid i s immobile i t could b e obligatoril y 
mortgaged t o th e state . Th e deed s coul d b e hel d o r 
marked i n suc h a  wa y tha t i t woul d no t b e possibl e 
for i t t o b e alienate d o r otherwis e mortgage d excep t 
by th e state . Immobil e propert y coul d b e publicise d 
in suc h a  wa y tha t dealing s i n i t woul d b e difficult . 
Earnings could become subject t o a penalty tax which 
could als o b e used  t o compensat e victims . Th e 
movements o f thos e havin g contro l o f suc h propert y 
could b e restricte d b y th e stat e unti l th e cour t wa s 
satisfied tha t the y wer e no t likel y t o dispos e o f pro -
perty. Publicit y give n t o suc h case s woul d mak e i t 
more difficul t fo r peopl e t o dea l wit h suc h person s 
without knowledg e tha t th e good s wer e suspec t i.e . 
without becomin g liabl e t o suc h charge s a s receivin g 
or unlawfu l detention . 

In the cases where the restitution ha s not been pai d 
off thoug h a  sentence has been serve d i t seems possi -
ble tha t ther e coul d b e muc h mor e us e mad e o f th e 
legal garnishin g o f monthl y o r weekl y earnings . 
Rights to pensions o r holidays could b e postponed t o 
the prio r claim s o f victim s i n seriou s cases . 

Where corporat e offender s hav e ban k account s 
within reach of the authorities i t should be possible to 
freeze account s unti l restitutio n ha s bee n mad e o r 
promised. Th e account s coul d b e unfroze n onl y t o 
the amoun t require d t o b e pai d t o victims—the n 
completely unfroze n whe n th e amoun t ha s actuall y 
been paid . 

In genera l providin g bot h offende r an d propert y 
are withi n th e border s o f on e countr y ther e ar e 
possibilities o f ensurin g tha t th e offende r canno t en -
joy th e proceed s o f hi s crime . Som e o f th e remedie s 
may b e administrative rathe r tha n legal . There was a 
time in Cyprus fo r instanc e when an application fo r a 
passport wa s alway s referre d t o th e Departmen t o f 
Social Welfar e t o ensure tha t wive s and children—o r 
other dependant s wer e not bein g lef t a  charge o n th e 
state. A  passpor t coul d no t b e issue d i f th e socia l 
welfare departmen t wa s no t satisfie d tha t i t woul d 
not soo n b e calle d upo n t o suppor t dependants . A 
similar contro l o f th e movemen t o f prisoner s failin g 
to pay required compensatio n o r restitution woul d i n 
effect limi t the extent o f use of illegally obtained pro -
perty. 

In som e Commonwealt h countrie s wher e anti -
corruption agencie s hav e bee n established , thes e 
organisations hav e bee n empowere d t o requir e sus -
pected person s t o accoun t fo r asset s which appea r t o 
be i n exces s o f anythin g legitimatel y earned . Th e 
burden o f proo f i s in such case s laid upo n th e accus -
ed. Similarly , i t should b e possible when trying to en-
sure tha t th e culpri t doe s no t enjo y hi s illega l profit s 
to requir e hi m t o accoun t fo r propert y held ; thi s 
could b e extended t o relatives o r associate s suspecte d 
of holding property fo r him . To extend this , there are 
various ways of makin g sure that propert y othe r tha n 
liquid asset s cannot be traded o r used to generate fur -
ther profit . 

One o f th e problem s o f suc h control s ha s alway s 
been th e extr a wor k whic h th e followin g u p o f suc h 
orders made fo r th e police; but , a s shown, i f handle d 
in a  wide r perspectiv e th e resource s o f probation , 
welfare, taxation , an d othe r department s coul d b e 
used. I t ma y b e expecte d tha t a s th e control s ove r 
property exten d th e offender s wit h th e mos t illegall y 
obtained propert y an d therefor e wit h th e mean s t o 
protect i t legall y wil l hav e th e bes t advic e o n makin g 
representations o r appeals . Suc h wor k coul d b e en -
trusted t o existin g administrativ e tribunal s o r els e a 
special cour t fo r dealin g wit h case s of compensation , 
restitution and/o r confiscation—an d th e order s 
restricting th e movemen t o r th e tradin g connecte d 
with these . 

International complication s 
With moder n extension s o f corporat e crim e an d th e 
drug traffic , i t ca n n o longe r b e expected tha t th e il -
legally obtaine d propert y wil l alway s b e withi n th e 
borders o f th e country withi n whic h the suspect i s ar-
rested. Numbere d ban k account s i n foreign countrie s 
are no w famous . I t i s frequentl y suggeste d tha t b y 
some secre t agreemen t wit h Switzerlan d th e Unite d 
States have found a  way of tracin g off-shore placing s 
of profit s b y th e organise d crimina l group s i n th e 
United States , bu t ther e i s n o confirmatio n o f wha t 
may onl y b e a  rumour . Politic s mak e i t likel y tha t 
long befor e a  break-throug h i s obtaine d o n a n ex -
change of informatio n o n the placing o f profit s fro m 
crime there wil l have to be first a n exchange of infor -
mation o n nationa l resource s transferre d abroa d b y 
the leader s o f regime s tha t hav e bee n overthrown ! I t 
has t o b e acknowledge d therefor e tha t facilitie s ar e 
available to mos t o f th e larger operator s i n organise d 
or corporat e crim e t o transfe r wrongfull y obtaine d 
assets ou t o f th e jurisdictio n o f Commonwealt h 
courts. 

Extradition proceeding s ar e usuall y availabl e t o 
recover th e fugitiv e offende r an d th e indication s ar e 
that th e 196 6 Commonwalt h Schem e fo r th e Rendi -
tion o f Fugitiv e Offender s i s workin g reasonabl y 
well19. Ther e hav e bee n addition s t o th e numbe r o f 
returnable offences ove r the years—some of these be-
ing include d a s a  consequenc e o f internationa l 
agreements20. Professo r Sheare r suggest s tha t th e lis t 
of returnable offences i n the Commonwealth Schem e 
could b e improve d wit h a  generi c ite m fo r al l of -
fences establishe d unde r internationa l convention s t o 
which the requesting and requested part s of the Com-
monwealth ar e partners . 

Yet ther e ar e stil l problem s wit h extraditio n i n th e 
Commonwealth an d eve n more when i t is brought in -
to a general international perspective . There are some 
serious offence s no t included , politica l issue s intrud e 

19 Se e pape r prepare d fo r Barbado s Conferenc e o f Common -
wealth La w Minister s b y Professo r I.A.  Sheare r o n thi s 
subject. 

20 E.G . Hagu e Conventio n fo r th e Suppressio n o f Unlawfu l 
Seizure o f Aircraf t 1970 , Conventio n o n th e Preventio n an d 
Punishment o f Crime s Agains t Internationall y Protecte d 
Persons, 1973 . 
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and th e procedure s ar e ofte n protracte d an d uncer -
tain. Above all there are no extradition agreement s a t 
all betwee n som e countries—sometime s eve n whe n 
these ar e neighbourin g countries . Muc h mor e pro -
blematic is the return of expatriated illegall y obtaine d 
property. Therefore , whe n ther e ar e t o b e amend -
ments to the Commonwealth Schem e on Fugitive Of -
fenders i t ma y b e a s wel l t o conside r th e generalisa -
tion o f th e provision s o f th e Australia n Extraditio n 
(Commonwalth Countries ) Ac t o f 196 6 which allo w 
the Attorney Genera l t o direct tha t any property con -
sidered t o b e proceed s o f th e crim e o r "article s 
associated wit h it " shoul d b e surrendere d wit h th e 
fugitive. I f such provision s could als o become part o f 
extradition agreement s wit h non-Commonwealt h 
countries th e ne t coul d b e tightened—a t leas t a s 
regards propert y seize d wit h th e offender . 

Significant her e woul d b e the interpretatio n o f th e 
words "foun d t o b e in possession o f th e proceeds o f 
his extraditio n crim e o r article s associate d wit h it" . 
Does thi s exten d t o fund s hel d i n banks , deed s o f 
ownership o f immovabl e property , th e possessio n o f 
stocks an d bonds ? A s fa r a s ca n b e ascertaine d th e 
precise boundarie s hav e no t ye t bee n full y inter -
preted. I f construe d onl y t o relate t o property o n th e 
person o f th e offender whe n arrested thi s may not g o 
far enough . I f mor e widel y interpreted thi s provisio n 
could b e ver y valuabl e indee d a s a  wa y i n whic h 
Commonwealth countrie s coul d follo w th e loot : an d 
if, a s suggeste d i t becam e par t o f mos t extraditio n 
agreements i t would greatly narrow the scope for eva -
sion no w availabl e to offender s wh o are getting thei r 
illegal gains ou t o f thei r ow n countries . 

Other measure s wil l be required however , som e o f 
them already discussed a t the national level . I f court s 
have a power withi n thei r ow n countries t o freez e ac -
counts, garnis h earnings , hol d i n contempt o r exten d 
sentences unti l th e illega l profit s ar e disgorge d suc h 
powers coul d b e extende d t o improv e th e way s o f 
dealing wit h extradition cases . 

Success achieve d b y Commonwealt h countrie s i n 
tightening th e ne t wil l drive future offender s t o othe r 
countries bot h fo r thei r ow n protectio n an d th e pro -
tection o f thei r illega l property. Therefor e ther e i s an 
ultimate need fo r Unite d Nation s conventions . Thes e 
take tim e bu t th e succes s o f Commonwealt h coun -
tries wil l mak e i t possibl e eventuall y t o exten d th e 
controls t o othe r regiona l organisation s e.g . 
Organisation o f Afric a Unity , Counci l o f Europe , 
and th e grouping s o f Asi a an d Pacifi c States . A s 
these too prove the controls valuable , th e prospect o f 
a mor e exclusiv e U.N . conventio n wil l be enhanced . 

Collective rathe r tha n individua l measure s 
One of th e problems encountered b y governments at -
tempting t o deal with organise d o r corporate crime is 
that th e lega l system s hav e generall y bee n devise d t o 
deal with specifi c offence s committe d b y specific per -
sons. Thi s b y definitio n ha s mad e i t almos t impossi -
ble for crimina l justice systems to cope with the situa-
tion presente d b y organisation s whic h ca n continu e 
to operat e despit e charges brought agains t individua l 
members. Corporations , whethe r legitimat e o r o f 
organised criminals , have a life beyond tha t o f any of 
their member s an d the y ca n surviv e lega l action s 
against a  larg e numbe r o f thei r members . 

It i s important t o remembe r that , despit e th e grea t 
publicity give n t o th e praiseworth y attempt s b y th e 
FBI t o dea l with gangster s i n the United States—an d 
despite th e succes s tha t attende d thei r effort s t o im -
prison peopl e like A1 Capone fo r ta x violations—thi s 
period o f organise d crim e i n th e Unite d State s wa s 
the most significant. I t was significant no t because of 
the success  o f th e authorities , bu t becaus e of th e suc-
cess which attende d th e effort s mad e b y the organis -
ed criminal s t o develo p ne w an d bette r system s o f 
management an d a  bette r portfoli o o f legitimate , a s 
well a s illegitimate , investments . I n fac t durin g th e 
time whe n i t appeare d tha t th e authoritie s wer e suc -
cessfully supressin g organise d crime , i t was really ex-
panding. 

For man y years , therefore , i t has been the concer n 
of legislators , criminologist s an d specialist s i n thi s 
field t o devis e measure s t o dea l wit h collectiv e 
bodies. Som e o f th e progres s i n thi s fiel d ha s bee n 
within th e civi l la w i n dealing wit h corporat e bodies , 
anti-trust legislatio n etc . bu t sinc e 197 7 th e Unite d 
states ha s broke n ne w groun d wit h it s RIC O legisla -
tion. A  federa l la w designed t o dea l with "Racketee r 
Influenced an d Corrup t Organisations " ha s bee n in -
troduced, whic h allow s a  Stat e t o dea l no t onl y wit h 
individual contravention s o f th e la w bu t wit h pat -
terns o f behaviour , s o tha t al l th e member s o f a 
suspect organisatio n ca n b e brough t t o trial . The y 
can b e trie d collectivel y an d thei r criminalit y ca n b e 
viewed collectively . Thi s legislatio n als o provides fo r 
the cour t t o orde r th e proceed s o f crim e t o b e take n 
over by the court and disposed of . I n this way already 
a ver y larg e entertainmen t establishmen t i n La s 
Vegas ha s bee n confiscate d an d ordere d t o b e sold . 

The case s unde r thi s la w ar e stil l ver y fe w an d ex -
perience o f it s operatio n i s stil l bein g gathere d bu t 
clearly i t i s a  for m o f approac h t o corporat e of -
fenders whic h needs to be given the most serious con-
sideration b y criminal justice authorities anywher e in 
the world . 

131 


	[LMM(80)9] Confiscating the Proceeds of Crime



