
LMM(80)8 

THE TRANSFER O F CONVICTED OFFENDERS FROM AND TO 
COMMONWEALTH JURISDICTION S 

Memorandum b y th e Governmen t o f Jamaic a 

The Scheme is regarded a s desirable in principle. I t is 
recognised howeve r tha t th e factor s determinin g th e 
economic feasibilit y o f transfe r arrangement s 
between an y tw o countrie s woul d include : 

i th e scop e o f th e scheme ; 
ii th e likely numbe r o f offenders , havin g regar d t o 

the migran t population , wh o woul d b e trans -
ferred i n an y yea r t o an d fro m eac h o f th e par -
ticipating countries ; 

iii th e capacit y o f existin g pena l institution s i n th e 
receiving countr y t o cop e wit h th e influ x o f 
transferred offenders . 

2. Mr . Webb' s Pape r under consideration ha s pro-
posed tha t th e transferred offende r mus t b e a  citize n 
of th e countr y t o whic h h e i s transferred . Unde r th e 
Canada/U.S.A. treat y thi s include s offender s wh o 
are dua l national s o f bot h th e sendin g an d th e 
receiving state . Unde r th e Canada/Mexic o treat y a n 
offender i s exclude d fro m th e applicatio n o f th e 
Scheme, i f notwithstandin g tha t h e i s a citizen o f th e 
receiving state , h e ha s bee n presen t i n th e sendin g 
state fo r a t leas t fiv e year s wit h a n inten t t o remai n 
there permanently . 

3. I t i s agree d tha t a s a  basi c principl e th e trans -
ferred offende r shoul d b e a  citize n o f th e countr y t o 
which h e i s transferred . I t i s fel t howeve r tha t ther e 
should b e som e limitatio n o f tha t genera l appli -
cability o f th e Schem e t o national s o f th e receivin g 
country and hence , that th e Scheme should no t appl y 
to national s o f th e receivin g country — 

i wh o have been ordinaril y residen t i n the sendin g 
country fo r a  perio d o f tw o year s o r more ; o r 

ii wh o hav e neve r reside d i n the receivin g country . 
Dual nationalit y o f bot h th e sendin g an d th e 
receiving country , a s a  basi s fo r exclusio n fro m th e 
Scheme, wa s considere d bu t rejected . 

4. Paragrap h 2 1 o f th e Pape r refer s t o th e 
question o f the exclusion fro m th e treaties mentione d 
of certai n classe s o f offences , suc h a s fisca l offence s 
and thos e affectin g sovereig n rights , securit y an d 
other essentia l interests . Th e Canada/U.S.A . treat y 
excludes offence s agains t immigratio n law s o r solel y 
against the military laws of the State. This matter wa s 
discussed and the view arrived a t that the determinin g 
factor, a s regard s th e applicabilit y o f th e scheme , 
should b e th e sentenc e impose d fo r th e offenc e an d 
not th e typ e o f offence . Hence , i t i s fel t tha t th e 
scheme should apply to all types of offences althoug h 
the sendin g countr y shoul d hav e a  discretio n t o 
refuse t o transfer offender s convicte d o f certain type s 
of offences . 

5. Paragrap h 3 4 o f th e Pape r raise s th e questio n 
of the application o f th e scheme to persons on who m 

sentences othe r tha n sentence s o f imprisonmen t hav e 
been imposed . I n thi s connectio n mentio n wa s mad e 
of probatio n order s and compensatio n order s as well 
as order s fo r costs . A s regard s thes e matter s i t i s 
agreed tha t person s i n relatio n t o who m probatio n 
orders wer e mad e shoul d b e include d i n th e scheme . 
No view is expressed a t this stage however, a s regards 
compensation o r cos t orders . 

6. Paragrap h 2 2 of th e Pape r suggeste d tw o alter -
natives a s regard s th e financia l implication s o f 
arrangements fo r th e transfe r o f offenders : 
a) tha t th e governmen t o f th e countr y i n whic h th e 

offender wa s convicted shoul d pay for hi s journey 
on th e basi s tha t th e governmen t wil l b e relieve d 
of th e futur e cos t o f keepin g th e offende r i n 
prison an d o f supervisin g hi m o n parole ; 

b) tha t th e governmen t o f th e countr y whos e 
national i s bein g repatriated , a s th e governmen t 
having th e greates t interes t i n th e well-bein g an d 
rehabilitation o f th e offender , shoul d stan d th e 
cost o f transfer . 

It appears tha t both alternative s would be included 
in th e schem e an d tha t i t woul d b e a  matte r fo r th e 
parties to a transfer treat y to decide which alternativ e 
to adopt . O n thi s questio n i t i s fel t tha t th e respon -
sibility t o pa y fo r th e transfe r shoul d res t wit h th e 
sending countr y unles s bot h th e sendin g an d th e 
receiving countr y agre e otherwise . 

7. Unde r claus e 10(4 ) o f th e mode l Bill , a n 
offender o n parol e i n the sending countr y a t the dat e 
of hi s transfe r wil l b e deeme d t o hav e bee n release d 
by the Parol e Boar d o f th e receiving country . I t ma y 
well b e howeve r tha t condition s impose d b y th e 
Parole authoritie s i n th e sendin g countr y prov e 
inappropriate i n th e receivin g country . I t seem s 
necessary therefor e t o giv e th e Parol e authoritie s o f 
the receivin g countr y th e necessar y powe r t o substi -
tute thei r ow n parol e condition s fo r thos e mad e i n 
the sendin g country . 

8. Claus e 7  o f th e mode l Bil l deal s wit h th e re -
sentencing o f transferre d juvenile s b y th e court s o f 
the receivin g country . I t i s no t clea r ho w thi s ne w 
sentence will take into account any period of sentenc e 
already serve d i n th e sendin g country . Thi s seem s t o 
require som e clarification . 

9. Ther e wa s discussio n o f th e questio n o f th e 
exercise o f th e prerogativ e o f mercy , a s regard s a 
transferred offender , i n th e receivin g country . I t i s 
felt, bearin g i n min d tha t th e transferre d offende r 
will b e treate d a s havin g bee n convicte d i n th e 
receiving country , tha t th e relevant authoritie s o f th e 
receiving countr y shoul d b e abl e t o exercis e th e pre -
rogative of mercy so as to grant remission of sentenc e 
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or respit e fro m th e executio n o f an y punishmen t 
imposed on the offender, o r to substitute a  less severe 
form o f punishmen t fo r tha t impose d o n th e 
offender, bu t tha t th e powe r t o pardo n shoul d res t 
exclusively wit h th e authoritie s o f th e sendin g 

country. I t i s als o fel t tha t th e powe r t o pardo n 
should b e th e onl y exercis e o f th e prerogativ e o f 
mercy whic h shoul d res t wit h th e sendin g country . 
Perhaps thes e question s coul d b e highlighte d fo r 
discussion. 
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