
LMM(80)7 

REVIEW O F THE 196 6 COMMONWEALT H SCHEM E RELATIN G T O TH E 
RENDITION O F FUGITIVE OFFENDER S 

Memorandum b y th e Governmen t o f Jamaic a 

Adoption o f th e 196 6 Schem e 
1. A  Bil l t o adop t th e 196 6 Schem e ha s no w bee n 
drafted i n Jamaica . 

Reciprocal Applicatio n o f th e Schem e 
2. I t i s fel t tha t reciproca l applicatio n o f th e schem e 
should no t b e necessary . 

In thi s connectio n w e mentio n th e Jamaica n cas e 
of R.  v . Commissioner  of  Correctional  Services,  ex 
parte Raphael  Constantine  Dillon  and  Errol Williams 
which concerne d a  reques t fo r th e retur n o f a n 
offender mad e b y Bermud a unde r th e Fugitiv e 
Offenders Ac t 1881 . I t wa s argue d o n behal f o f th e 
applicant fo r habea s corpu s tha t th e Residen t 
Magistrate ha d n o jurisdictio n t o mak e a n orde r a t 
the instanc e o f Bermud a a s tha t country , havin g b y 
its legislatio n adopte d th e 196 6 Scheme , ha d opte d 
out of the reciprocal provision s of th e Act of 188 1 by 
the repea l o f tha t Ac t i n respec t o f Bermud a an d b y 
replacing i t wit h fres h statutor y provision s whic h 
involved n o mutualit y wit h Jamaica . I t wa s furthe r 
argued tha t a  countr y wit h th e provision s o f legis -
lation adoptin g th e 196 6 Schem e canno t suppor t a 
request t o a  countr y tha t ha s th e Ac t o f 188 1 a s th e 
latter Ac t mus t b e viewed a s a scheme of multilatera l 
relations wit h reciproca l right s an d dutie s unde r i t 
available onl y t o participant s unde r th e Act . Th e 
Court held , however , tha t i n Jamaica , a s i n othe r 
common la w countries , n o powe r exist s to surrende r 
a fugitiv e offende r apar t fro m statute , an d wher e 
there is statutory authority , th e power t o surrender i s 
not affecte d b y th e existens e o r lac k o f reciproca l 
legislation i n respect o f fugitiv e offender s i n the Stat e 
from whic h th e reques t fo r surrende r come s unles s 
that i s a  requiremen t o f th e statut e authorisin g th e 
surrender. 

Returnable Offenc e 
3. Paragraph s 1 2 an d 1 3 o f Professo r Shearer' s 
Paper raise s th e questio n o f th e nee d fo r revisio n o f 
Annex 1  t o th e 196 6 Scheme , whic h describe s 
"returnable offences" , i n th e ligh t o f th e unilatera l 
action b y som e membe r countrie s o f addin g certai n 
offences a s returnabl e unde r thei r legislation , an d 
having regar d t o th e growin g numbe r o f offence s 
being create d b y internationa l conventions . 

The proposa l fo r th e revisio n o f Anne x 1  of th e 
Scheme i s strongl y supported . I t i s o f specia l 
importance to Jamaica as the draft (Jamaican ) Extra -
dition Bil l wil l includ e a s extraditabl e offence s th e 
following offence s whic h ar e no t include d i n th e 
Scheme: 

i certai n offence s create d b y the 197 0 Hague Con -
vention fo r th e Suppressio n o f Unlawfu l Seizur e 
of Aircraft ; 

ii certai n offence s agains t th e 197 1 Montrea l Con -
vention fo r th e Suppressio n o f Unlawfu l Act s 
against th e safet y o f Civi l Aviation ; 

iii offence s agains t th e la w relatin g t o Exchang e 
Control. 

It is suggested that i t would be useful t o have the Law 
Ministers' Meetin g discuss the rationale which , in the 
past, dictate d th e choic e o f certai n offence s fo r 
inclusion in , an d th e exclusio n o f othe r offence s 
from, th e extraditio n Scheme , an d an y changin g 
attitudes, withi n th e Commonwealth , t o tha t 
rationale. 

Double Criminalit y 
4. Paragrap h 1 6 o f th e Pape r question s whether , 
having regar d t o th e decisio n i n R.  v . Governor  of 
Brixton Prison,  ex  parte Gardner  [1968 ] 2 Q.B. 399 , 
a decisio n o n th e 196 7 U.K . Act , i t i s no t no w 
desirable t o replac e th e word s "th e ac t o r omissio n 
constituting the offence" no w in s.3(l)(c) o f the U.K. 
Act, an d i n an y othe r Commonwealt h legislation , 
with word s suc h a s "th e fact s o n whic h th e reques t 
for hi s retur n i s founded " a s i n paragrap h 1 0 of th e 
1966 Scheme . 

The questio n i s raise d fo r consideratio n whethe r 
the propose d amendmen t woul d hav e th e desire d 
effect. I t is suggested that what may be necessary is to 
consider th e matte r i n term s o f th e document s t o b e 
looked a t t o determin e whethe r th e doubl e crimin -
ality rule is satisfied, tha t is , whether the warrant an d 
the authorit y t o proceed shoul d b e the documents b y 
which to determine whether the offence fo r whic h the 
extradition sough t i s a n offenc e agains t th e law s o f 
the requeste d country , o r whether , fo r tha t purpose , 
the magistrate should not look also at the deposition s 
submitted. 

The Specialit y Rul e 
5. Paragraph s 2 1 o f th e Pape r highligh t possibl e 
interpretation problem s a s regard s th e word s "an y 
lesser offence " use d i n th e formulatio n o f th e 
Speciality Rul e in certain Commonwealt h statutes . I t 
suggests tha t fo r th e word s "an y lesse r offenc e 
proved b y th e fact s befor e th e committa l court " 
there b e substitute d th e word s "an y othe r offenc e 
proved b y th e fact s befor e th e committa l court" . 

The histor y o f th e fina l tex t o f th e 196 6 Scheme as 
regards thi s poin t i s interesting . Originall y th e draf t 
Scheme provide d a s follows : 

In th e cas e o f a  fugitiv e offende r t o who m thi s claus e 
relates, his detention or trial in the part of the Common-
wealth t o whic h h e ha s bee n returne d fo r an y offenc e 
committed prior to his return (other than one proved on 
the fact s o n whic h tha t retur n wa s grounded ) wil l b e 
precluded b y law. 
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One o f th e participant s a t th e Meetin g objecte d tha t 
those word s wer e too loos e an d suggeste d th e substi -
tution o f th e words "othe r tha n a  returnable offenc e 
proved o n th e fact s o n whic h tha t retur n wa s 
grounded" fo r th e word s i n brackets . Tha t als o wa s 
objected t o o n th e basi s tha t th e effec t woul d b e 
"that i f a n offende r wa s returne d o n a  charg e o f 
manslaughter ( a returnabl e offence ) arisin g fro m a 
car acciden t an d th e charg e faile d i t woul d b e 
impossible t o follo w th e norma l procedur e o f sub -
stituting a  charg e o f dangerou s driving" . A  sug -
gestion wa s then mad e tha t th e word s i n bracket s b e 
amended t o rea d "(othe r tha n th e on e fo r whic h h e 
was returned o r any lesser offence prove d by the fact s 
on whic h the return wa s granted or , wit h the consen t 
of th e requested country , a  returnable offenc e o f th e 
same natur e a s th e offenc e fo r whic h h e wa s 
returned)". A  numbe r o f delegate s ha d reservation s 
as to this provision o n the basis that i t would open u p 
a ne w difficult y i n trying t o defin e "lesser" . A  fina l 
decision wa s then postpone d unti l th e nex t sessio n a t 
which th e reservation s wer e withdrawn . 

The preliminar y vie w o n thi s matte r arrive d a t 
after discussio n i s tha t th e propose d amendmen t i s 
undesirable a s i t woul d permi t th e tria l o f a n extra -
dited offende r fo r a  mor e seriou s offenc e tha n tha t 
for whic h h e wa s extradited , provide d th e fact s 
before th e committa l magistrat e prove d suc h a n 
offence. I t i s considere d tha t i t woul d b e preferabl e 
to retai n th e word s "an y lesse r offence" . 

Nationality Rul e 
6. Jamaica' s positio n o n the Nationality Rule , whic h 
is deal t wit h i n paragraph s 2 4 an d 2 5 o f th e Paper , 
appears fro m th e followin g provisio n include d i n th e 
draft (Jamaican ) Extraditio n Bill : 

The Minister may, in his discretion, refuse t o extradite a 
fugitive o n th e groun d tha t th e fugitiv e i s a  citize n o f 
Jamaica, bu t he shall not refuse t o extradite the fugitiv e 
on tha t groun d i f th e fugitiv e i s als o a  citize n o f th e 
approved Stat e that ha s requested th e extradition . 

Political Offence s an d Terroris m 
7. I t i s no t proposed , a t thi s stage , t o expres s an y 
views o n th e proposal s i n paragraph s 27-2 9 tha t 
offences commonl y associate d wit h terroris m shoul d 
not b e regarded a s politica l offence s an d hence , tha t 
offences suc h as hijacking, dangerou s acts in relatio n 
to aircraft , offence s agains t diplomats , kidnapping , 
the us e o f bomb s an d firearm s an d othe r seriou s 
offences involvin g violenc e woul d no t b e s o 
regarded. I t ma y b e mentioned , however , tha t unde r 
the draf t (Jamaican ) Extraditio n Bil l the reference t o 
an "offenc e o f a  politica l character " wil l no t 
include— 
a) an y offence agains t th e life o r perso n o f th e Hea d 

of an y approve d Stat e o r th e aiding , abetting , 
counselling o r procurin g o f th e offence ; o r 

b) a n offenc e agains t th e la w relatin g t o genocide ; 
c) offence s agains t th e 197 3 Conventio n o n th e 

Prevention an d Punishmen t o f Crime s Agains t 
Internationally Protecte d Persons . 

Circumstances Precludin g Retur n 
8. Paragrap h 3 2 o f th e Pape r querie s whethe r th e 
triviality an d ba d fait h ground s ar e stil l necessar y a s 
circumstances precludin g th e retur n o f a n offender . 

The triviality ground , i t i s said, migh t b e argued t o 
be unnecessar y i n th e ligh t o f th e specifie d lis t o f 
returnable offence s unde r th e Schem e couple d wit h 
the requirement tha t the y b e punishable by a possible 
penalty o f a t leas t 1 2 months ' imprisonmen t b y th e 
law o f th e requestin g State . Tha t argumen t seem s t o 
break dow n whe n one considers (a) that the referenc e 
to th e 1 2 months ' o r mor e imprisonmen t i s reall y a 
reference t o the maximum  perio d o f imprisonmen t t o 
which a  person ma y be sentenced fo r th e offence an d 
(b) tha t thi s refer s t o th e maximu m imprisonmen t 
which th e offenc e carrie s unde r th e la w o f th e 
requesting State . I t i s felt , therefore , tha t th e 
triviality groun d shoul d b e retained . 

The Pape r describe s th e "ba d faith " groun d a s a 
difficult on e t o invok e agains t a  fello w membe r o f 
the Commonwealth , sinc e i t ca n scarcel y b e don e 
without directl y inpugnin g th e motive s o f th e 
requesting country . Th e sam e argumen t coul d b e 
raised howeve r a s regard s th e prohibitio n agains t 
extradition fo r a n offence o f a  political character an d 
yet i t i s widel y agree d tha t suc h a  provisio n i s 
desirable i n Commonwealt h extraditio n legislation . 
It i s als o sai d tha t i t i s arguabl e tha t th e ba d fait h 
ground i s subsume d unde r th e politica l offenc e 
concept. I t seem s howeve r tha t ba d fait h i s a  wide r 
concept an d therefor e no t completel y covere d b y th e 
provision relatin g to offences o f a  political character . 
It seem s therefor e tha t tha t groun d als o shoul d b e 
retained. 

Paragraph 3 0 o f th e Pape r als o suggest s th e 
addition o f a  further facto r b y reference t o which th e 
judicial o r executiv e authorit y woul d determin e 
whether, havin g regar d t o al l th e circumstances , i t 
would b e unjus t o r oppressiv e t o extradite . Tha t 
factor woul d b e the stat e o f healt h o r othe r persona l 
circumstances o f th e fugitive . Th e word s "o r othe r 
personal circumstances " th e Pape r argues , shoul d 
provide sufficien t flexibilit y t o dea l wit h an y othe r 
cases o f a n unusua l nature . I t i s not propose d a t thi s 
stage t o expres s an y view s o n thi s proposal . Th e 
matter wil l b e give n furthe r consideration . 

Costs 
9. Paragraph s 34-3 5 o f the Paper dea l with arrange -
ments fo r lega l representation o f th e requesting Stat e 
in th e requeste d Stat e i n extraditio n matter s an d th e 
question whethe r certai n existin g arrangement s 
should no t no w b e formalise d b y inclusio n i n th e 
Commonwealth Scheme . On this matter the prelimin-
ary view , arrive d a t afte r discussion , i s that arrange -
ments a s t o cost s shoul d no t b e formalise d i n thi s 
way. 

Appeals 
10. Paragraph s 36-3 7 o f th e Pape r rais e th e ques -
tions whethe r th e requestin g countr y shoul d no t b e 
given a  right o f appea l a  magistrate' s refusa l t o com-
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mit. Thi s question ha s been reserve d fo r furthe r con -
sideration. N o vie w wil l therefor e b e expresse d o n i t 
at thi s stage . 

Return b y Consen t 
11. Th e proposa l i n paragrap h 3 8 regardin g "con -
sent orders" fo r retur n i s considered a  useful on e and 
is supported . 

Legal Ai d 
12. A s regard s th e proposa l i n paragrap h 3 9 o f th e 
draft Paper , ou r preliminar y vie w is that th e Schem e 
should no t dea l wit h th e availabilit y o f lega l ai d t o 
persons agains t who m extraditio n proceeding s hav e 
been institute d an d tha t th e matte r shoul d simpl y b e 
left t o b e governe d b y an y relevan t lega l ai d legis -
lation. 
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