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CROWN PRIVILEGE IN THE 1980s: A DECADE OF CHANGE 

Memorandum b y th e Commonwealt h Secretaria t an d a  pape r prepare d b y 
Dr. D . C . Pearce , Reade r i n La w o f th e Australia n Nationa l Universit y 

The suppressin g o f evidenc e i n th e publi c interes t 
gives rise to difficult an d importan t questions , fo r th e 
public interes t als o require s tha t justice b e done, an d 
the privat e litigant' s righ t t o th e productio n o f al l 
relevant document s otherwis e admissibl e ha s t o b e 
weighed agains t claim s base d o n th e concep t o f 
Crown privilege . 

2. Dr . Pearce' s pape r review s recen t decision s i n 
the Commonwealt h whic h hav e attempte d t o resolv e 
a conflic t whic h ca n neve r b e eliminated. Agains t th e 
background o f decide d cases , h e discusse s genera l 

principles an d th e basi s o f th e courts ' approac h t o 
claims fo r Crow n privilege ; an d give s a n accoun t o f 
recent decision s whic h relat e t o particula r type s o f 
evidence. Dr . Pearc e also refers t o legislation relatin g 
to th e subject . 

3. Minister s ma y wis h t o revie w thes e develop -
ments an d exchang e idea s an d experienc e i n a n are a 
of th e la w whic h ha s a  potentia l fo r conflic t betwee n 
the executive an d th e judiciary regardin g wh o shoul d 
be the fina l arbite r i n determining the issues involved. 
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CROWN PRIVILEGE IN THE 1970's: A DECADE OF CHANGE 

By Denni s Pearce , LL.M. , PhD. , Reade r i n Law , Australia n Nationa l University , Canberr a 

Introduction 
Since th e leadin g decisio n o f th e Hous e o f Lord s i n 
Conway v . Rimmer  delivere d i n 1968 , Crow n 
privilege question s hav e com e befor e th e court s o n 
many occasions . Th e purpos e o f thi s pape r i s t o 
examine th e attitud e show n b y th e court s i n recen t 
years to the admission o f governmen t informatio n i n 
evidence in judicial proceedings. 1 

This are a o f th e la w i s usuall y referre d t o a s 
"Crown privilege " bu t i t i s doubtfu l whethe r thi s 
expression i s accurate . Th e non-revelatio n o f 
governmental informatio n embrace d i n the notion o f 
Crown privileg e i s no t a  privileg e i n th e sens e i n 
which tha t expressio n i s used i n the law of evidence. 2 

Where evidentiar y privileg e attache s t o certai n 
communications, suc h a s those between husban d an d 
wife o r betwee n solicito r an d client , evidenc e o f th e 
communications canno t b e give n i n judicia l 
proceedings. Th e privileg e is , however , persona l an d 
may b e waive d b y th e part y fo r whos e benefi t i t 
exists. Crow n privilege , o n th e othe r hand , contem -
plates a  situation i n whic h certai n informatio n i s no t 
made availabl e i n judicia l proceeding s becaus e th e 
public interest demands tha t i t be kept secret . I t is not 
a privilege that th e Crown possesses , but one which is 
exercised b y th e Crow n o n behal f o f th e publi c a t 
large. The Crown ma y intervene in litigation betwee n 
third partie s t o preven t disclosure . I f th e poin t i s not 
taken b y the Crown (a s migh t wel l be the situation i f 
the issu e arise s i n th e cours e o f litigatio n betwee n 
private individuals) , i t i s the duty o f th e court t o rul e 
that th e informatio n b e no t revealed . Secondar y 
evidence o f th e informatio n i n questio n canno t b e 
given. Bu t whil e i t ma y no t technicall y b e a 
"privilege", th e ter m "Crow n privilege " ha s 
assumed a  usag e whic h make s i t convenien t fo r th e 
purposes o f thi s discussion an d th e expression wil l be 
employed accordingly . 

1 Referenc e i s mad e t o th e principa l decision s i n th e report s o f 
jurisdictions availabl e t o th e writer . Th e followin g case s ar e 
referred t o frequentl y throughou t and , wher e appropriate , wil l 
be abbreviate d i n th e manne r indicated : 
Conway v . Rimmer  [1968 ] A.C . 910 : "Conway" 
R. v . Lewes  Justices  ex  parte  Secretary  of  State  for  Home 

Department [1973 ] A.C . 388 : "Lewes" 
Alfred Crompton  Amusement  Machines  Ltd . v . Customs  and 

Excise Commissioners  (No . 2 ) [1974] A.C. 405 : "Crompton" 
Norwich Pharmacol  Co.  v . Customs  and  Excise  Com-

missioners [1974 ] A.C . 133 : "Norwich" 
Australian National  Airlines  Commission  v . The  Common-

wealth and  Canadian  Pacific  Airlines  Ltd.  [1975 ] 6  A.L.R . 
433: "A.N.A." 

Hoffman La  Roche  A.G . v . Department of  Trade  and  Industry 
[1975] The Time s 19t h Apri l Ch.D : "Hoffman  La  Roche" 

Konia v . Morley  [1976 ] 1  N.Z.L.R. 45 5 
D. v . National  Society  for  Prevention  of  Cruelty  to  Children 

[1978] A.C. 171 : "D. v . N.S.P.C.C.." 
Sankey v . Whitlam  [1978 ] 2 1 A.L.R . 505 : "Sankey"  Burmah 

Oil Co. v . Governor and  Company  of  Bank  of  England  [1979 ] 
3 W.L.R . 722 : "Burmah  Oil" 

Science Research  Council  v . Nasse  [1979 ] 3  W.L.R . 762 : 
"Nasse" 

2 Cf. Lewes  Lor d Rei d a t 400 ; Lor d Simo n a t 40 7 

It i s proposed t o outline firs t th e general principle s 
adopted b y the courts in determining Crown privileg e 
questions an d the n t o enumerat e som e o f th e factor s 
to whic h th e court s hav e ha d regar d i n determinin g 
Crown privileg e claims . Finally , som e recen t 
decisions relatin g t o th e applicatio n o f thos e 
principles t o specifi c material s o r fac t situation s wil l 
be considered . 

It shoul d b e interpolated , a t thi s point , tha t th e 
matters her e discusse d hav e onl y limite d applicatio n 
to thos e countrie s t o whic h a  provision equivalen t t o 
section 12 3 of th e India n Evidenc e Ac t applies . Tha t 
section provides -
"123. N o on e shal l b e permitte d t o giv e an y evidenc e 

derived from unpublishe d officia l record s relating to any 
affairs o f state , except with the permission of the office r 
at the head of the department concerned , who shall give 
or withhold such permission as he thinks fit." 3 

Most o f th e comment s hereunde r relat e t o 
"unpublished officia l records " an d henc e th e issu e 
of thei r admissibilit y woul d no t aris e wher e thi s 
provision applies . However , th e court s hav e move d 
away fro m "Crown " privileg e an d ar e no w 
determining th e admissibilit y bot h o f governmen t 
documents an d document s tha t ar e onl y marginall y 
related t o affair s o f stat e by an applicatio n o f publi c 
interest criteria . To this extent this paper i s applicable 
to the countrie s mentione d abov e a s the matters wit h 
which i t i s concerne d ar e pertinen t t o th e admissio n 
in evidenc e o f document s no t relate d t o affair s o f 
state4. 

General principle s 
(1) Body  having  power  to  determine  whether 
privilege applies.  Fro m th e tim e whe n Crow n 
privilege claim s firs t mad e thei r appearanc e i n th e 
nineteenth century , mos t court s considere d tha t the y 
were boun d b y a  certificat e fro m a  responsibl e 
authority statin g tha t i t wa s inappropriat e fo r 
governmental document s t o be revealed i n the course 
of judicia l proceedings . Ther e wer e som e notabl e 
exceptions5 t o this , bu t i n th e mai n i t wa s th e 
accepted dogma . Th e primar y authorit y fo r th e view 
in later years was Duncan v . Cammell,  Laird  and  Co. 
Ltd.6 Th e notion underlyin g thi s approach wa s that i t 
was appropriat e tha t th e governmen t determin e th e 
question o f productio n becaus e i t wa s bette r place d 

3 Se e furthe r Field' s Law  of  Evidence; 
Morris: Evidence  in  East  Africa 

4 Thi s i s o f greate r significanc e becaus e o f th e attitud e o f th e 
courts i n "sectio n 12 3 countries " t o limi t th e scop e o f th e 
expression "affair s o f state" : see , fo r example , Raj  Narain  v . 
Indira Nehru  Gandhi  A.I.R . 197 4 Al l 324 ; Appuhamy  v . 
Ilangaratne [1964 ] 66 C.L.W. 1 7 

5 See , fo r example , Robinson  v . State  of  South  Australia  (No . 2) 
[1931] A.C . 704 ; Glasgow  Corporation  v . Central  Land  Board 
[1956] S.C . (H.L. ) 1 

6 [1942 ] A.C . 624 ; fo r earlie r reference s se e Beatson  v . Skene 
(1860) 5 H & N 838; 15 7 E.R. 1415 ; H.M.S. Bellerophon  (1874 ) 
44 L J Adm . 5 . 

79 



than th e court s t o mak e a  decisio n a s t o wher e th e 
public interes t lay . However, th e increasing assertio n 
by th e court s o f th e righ t t o revie w administrativ e 
decisions couple d wit h abus e b y government s o f th e 
right t o preven t th e productio n o f evidenc e le d t o a 
reversal of this approach by the courts. It is now clear 
that, subjec t t o legislatio n i n forc e i n som e 
jurisdictions,7 i t i s fo r th e court s t o declar e whethe r 
or not governmental information shoul d be produced 
in judicial proceedings . I n coming to its conclusion, a 
court i s t o hav e regar d t o whethe r o r no t i t i s in th e 
public interes t tha t th e particula r evidenc e b e 
revealed. Thi s issu e i s to be determined b y balancin g 
what may be two competing interests , namely , o n th e 
one hand , th e necessit y fo r a  cour t t o determin e a 
case having regard to the best available evidence and , 
on th e other , th e desir e o f th e governmen t tha t it s 
proceedings be free fro m publi c scrutiny except to the 
extent tha t informatio n i s reveale d b y o r wit h th e 
approval o f a  Minister . T o enabl e i t t o reac h a 
conclusion, th e cour t ma y inspec t th e document s i n 
question.8 

In Burmah  Oil  th e Hous e o f Lord s rejecte d a n 
argument tha t a  ministeria l certificat e shoul d b e 
regarded a s conclusiv e becaus e t o hol d otherwis e 
would mea n tha t judges occupying lowe r level s in the 
judicial hierarch y woul d b e entitle d t o inspec t an d 
rule on the admissibility o f governmental documents . 
However, Lor d Keit h an d Lor d Scarma n considere d 
that wher e a  clai m fo r privileg e wa s overruled , th e 
Crown shoul d hav e a  righ t o f appea l befor e th e 
document wa s produced. 9 

(2) Scope  of  documents  covered  by  Crown 
privilege. Th e adoption o f th e concep t tha t th e cour t 
should determin e whethe r governmenta l document s 
should b e admitte d i n evidenc e b y havin g regar d t o 
the publi c interes t ha s resulte d i n thi s sam e touch -
stone bein g applie d i n th e cas e o f document s tha t 
were brought int o existence othe r tha n b y the centra l 
organs o f government . Hoffman  La  Roche,  fo r 
example, wa s concerne d wit h document s o f th e 
Monopolies Commission , a  bod y whic h i s no t a 
department o f government. I t was nonetheless hardl y 
surprising tha t Templema n J  rule s tha t th e sam e 
approach shoul d b e adopte d i n regar d t o thes e 
documents a s wit h departmenta l documents . Th e 
issue aros e i n a  mor e difficul t for m i n D.  v . 
N.S.P.C.C. Ther e th e Hous e o f Lord s hel d tha t 
information reveale d b y a n informe r t o the Nationa l 
Society fo r th e Preventio n o f Cruelt y t o Childre n 
should not , i n th e publi c interest , b e admitte d i n a n 
action fo r negligenc e brough t agains t th e Society . 

7 Se e below p  1 1 
8 Conway;  Sankey;  Nasse;  R.  v . Snider  [1954 ] 4  D.L.R . 483 ; 

Gagnon v . Quebec  Securities  Commission  (1964 ) 50 D.L.R. (2d ) 
329 (Canadia n Court s seeme d a  littl e slowe r t o accep t th e 
general principl e o f judicia l supremacy , bu t se e no w Re  Board 
of Moosomin  School  Unit  No.  9  and Gordon  (1972 ) 24 D.L.R . 
(3d) 505; Augustine v . City  of  Saint  John  (1975 ) 1 2 N.B.R. (2d ) 
59; Homestake  Mining  Co.  v . Texasgulf  Potash  Co.  (1977 ) 7 6 
D.L.R. (3d ) 521); Corbett v . Social  Security  Commission  [1962 ] 
N.Z.L.R. 878 ; Konia  v . Morley;  Public  Service  Association  of 
Papua and  New Guinea  v . Administrator of  the  Territory  [1966 ] 
P. &N.G.L.R . 36 1 

9 A t p p 751 , 761; see also Gibb s A-C. J i n Sankey  a t 53 0 

Their Lordship s considere d tha t th e abandonment o f 
the notion o f "Crown " privileg e meant tha t th e issue 
had t o be determined quit e independently o f whethe r 
or no t th e evidenc e emanate d from , o r ha d bee n 
provided to , a  governmenta l o r semi-governmenta l 
department. I t shoul d b e pointe d ou t tha t th e 
N.S.P.C.C. i s the leadin g organisatio n i n the Unite d 
Kingdom concerne d wit h th e protectio n o f childre n 
and i s recognised i n legislation relatin g t o the care of 
children. Nonetheless , th e decisio n di d no t tur n 
merely on the status of the body. The issues of publi c 
interest wer e those whic h concerne d th e Cour t an d i t 
said that i t was essential tha t informatio n o f the kin d 
in questio n shoul d continu e t o b e reveale d t o th e 
N.S.P.C.C. I t considere d tha t knowledg e b y a n 
informer tha t th e information tha t h e provided coul d 
be revealed o r indee d tha t hi s identity coul d b e mad e 
known woul d lea d to a  drying up of the information . 

This decisio n i s o f considerabl e significanc e i n 
relation t o th e whole arra y o f quasi-governmenta l o r 
community organise d welfar e agencie s tha t functio n 
largely a s a  resul t o f th e confidentia l relationshi p 
established betwee n th e parties , suc h as , marriag e 
guidance organisations , adoptio n agencies , rap e 
crisis centres , women' s an d children' s refuges , etc . 
Information give n t o thes e organisation s wil l 
frequently b e defamator y an d ma y lea d t o othe r 
forms o f investigatio n wit h th e possibl e consequenc e 
of a n actio n subsequentl y bein g brought . I s i t 
necessary i n th e publi c interes t tha t thes e 
organisations b e free fro m th e likelihood o f having to 
disclose informatio n tha t ma y hav e bee n reveale d t o 
them? I t wa s essentia l an d probabl y inevitabl e tha t 
the concep t o f publi c interes t shoul d no t b e tie d t o 
"government" information . Bu t the extension o f th e 
privilege fro m th e aegi s o f governmen t t o othe r 
bodies wil l almos t certainl y resul t i n th e court s 
having t o mak e som e difficul t decision s abou t wher e 
the publi c interes t lies. 10 

The movemen t fro m Crow n privileg e t o publi c 
interest ha s als o resulte d i n thi s mor e genera l 
principle bein g adopte d t o determin e whethe r 
referees an d othe r confidentia l personne l report s 
should b e mad e availabl e t o a  litigant : Nasse.  Th e 
House of Lord s in its decision stresse d tha t the y were 
not creatin g a  new categor y o f privilege d document s 
but wer e merel y applyin g establishe d principle s t o 
resolve the issue . 

(3) Confidentiality  as  a  ground  for  declining 
admission of  evidence.  Th e mer e fac t tha t a 
document ha s bee n entruste d i n confidenc e t o a 
person agains t who m a n orde r i s bein g sough t fo r 
production i s n o groun d i n itsel f fo r denyin g th e 
order.11 Lor d Dennin g i n th e Cour t o f Appea l i n 
Crompton's case 12 endeavoure d t o elevat e 
confidential document s t o a  positio n whereb y the y 

10 O n th e revelatio n o f informatio n give n t o adoptio n agencies , 
see Pollock  v . Pollock  and  Grey  [1970 ] N.Z.L.R . 77 1 an d se e 
further belo w p  6 . 

11 Lewes,  Lor d Salmo n a t 411 ; Crompton,  Lor d Cros s a t 429 , 
433; Sankey,  Gibb s A-C. J a t 529 , Mason J  a t 574 ; Minister of 
National Revenue  v . Huron  Steel  Fabricators  (London)  Ltd. 
(1973) 4 1 D.L.R . (3d ) 407 ; Nasse. 

12 [1972 ] 2  Q.B. 102 . 
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could no t b e revealed . Hi s Lordshi p said , " A part y 
to litigatio n i s not oblige d t o produc e documents , o r 
copies o f documents , whic h d o no t belon g t o him , 
but whic h hav e bee n entruste d t o hi s custod y b y a 
third part y i n confidence." 13 Thi s view was expressl y 
rejected b y the House o f Lord s o n appeal . However , 
the rejectio n wa s qualifie d b y Lor d Cros s whe n h e 
said, "Confidentialit y i s no t a  separat e hea d o f 
privilege, but ma y be a very material consideration t o 
bear i n mind whe n privileg e i s claimed o n the groun d 
of publi c interest . Wha t th e cour t ha s t o d o i s t o 
weigh o n th e on e han d th e consideration s whic h 
suggest tha t i t i s i n th e publi c interes t tha t th e 
documents in question should be disclosed and on the 
other han d thos e which sugges t tha t i t is in the publi c 
interest tha t the y shoul d no t b e disclose d an d t o 
balance on e agains t th e other." 14 Simila r view s wer e 
expressed b y Lor d Salmo n i n Lewes. 15 I n th e Cour t 
of Appea l decisio n i n D.  v . N.S.P.C.C.,  Lor d 
Denning endeavoured t o resurrec t thi s argument tha t 
information supplie d i n confidenc e shoul d no t b e 
revealed bu t th e Hous e o f Lord s agai n rejecte d th e 
view.16 I t woul d see m therefore , tha t th e fac t tha t 
evidence i s give n i n confidenc e i s no t enough ; 
something mor e i s necessary . Disclosur e o f th e 
information mus t b e likely to lead to the drying up of 
the sourc e o f informatio n becaus e o f dange r t o o r 
other advers e effect s upo n th e communicator . Th e 
concept o f confidentialit y i s thus closel y linke d wit h 
the approac h adopte d i n regar d t o informatio n 
provided b y informer s an d b y referee s an d i t i s 
suggested tha t i t shoul d b e rea d i n tha t contex t an d 
not treate d a s a  separat e issu e justifyin g refusa l t o 
produce information. 17 

(4) Effect  of  prior  publication  of  information  for 
which privilege  claimed.  I t ha s lon g bee n accepte d 
that th e Crow n canno t tak e objectio n t o th e 
production i n cour t o f informatio n alread y mad e 
public—for obviou s reasons . "...ther e ca n b e n o 
injury t o th e publi c interes t whic h woul d preclud e 
their publicatio n whe n the y hav e alread y bee n 
published."18 Perhap s th e fulles t earl y discussions o f 
the poin t i s b y th e Hig h Cour t o f Australi a i n 
Marconi's Wireless  Telegraph  Co.  Ltd.  v . The 
Commonwealth (No.  2) 19 i n relatio n t o a n assertio n 
that informatio n containe d i n a  paten t specificatio n 
should no t b e disclosed . Th e matte r wa s take n 
further i n Konia  v . Morley.  Ther e privileg e wa s 
claimed i n respec t o f evidenc e give n a t a  polic e 
inquiry. Th e evidenc e ha d no t bee n publishe d no r 
had th e inquiry bee n ope n t o the publi c a t large . Bu t 

13 A t 134 . 
14 A t 433 . 
15 A t 412 . 
16 Se e Lord Diploc k a t 220; Lord Hailsha m a t 230; Lord Simon a t 

237. Th e decisio n i n Nasse  no w clearl y put s th e issu e beyon d 
peradventure. 

17 Se e belo w p p 8  and 9 
18 Allen  v . Byfield  (No . 2 ) (1964 ) 7  W.I.R . 6 9 a t 7 1 pe r Phillip s 

C.J. 
19 (1913 ) 1 6 C.L.R. 178 ; and se e also Robinson  v . State  of  South 

Australia (No.  2)  [1931 ] A.C. 70 4 at 718 ; Sankey.  Publicatio n 
of a  documen t remove s i t fro m th e protection o f s . 12 3 of th e 
Indian Evidenc e Act : State  of  Pubjab  v . Surjit  Singh  A.I.R . 
1975 P . &  H. 11 . 

the perso n whos e complaint s ha d stimulate d th e 
inquiry (an d wh o wa s th e plaintif f seeking  th e 
production o f th e evidence ) ha d bee n presen t 
(together wit h hi s grandmother ) durin g th e inquiry . 
This, i n th e vie w o f th e Cour t o f Appeal , wa s 
sufficient t o mak e th e evidenc e publi c an d th e clai m 
that i t b e not admitte d wa s rejected . 

These authoritie s di d not , however , conside r th e 
position i f th e informatio n ha s bee n reveale d bu t 
without authority . Thi s issue was alluded to in Lewes 
by Lor d Rei d wh o observe d tha t th e mer e fac t tha t 
there ha d bee n a n unauthorise d disclosur e o f th e 
information wa s no ground fo r refusin g t o allow it to 
be reveale d i n cour t i f i t wer e i n th e publi c interes t 
that i t b e no t revealed. 20 Presumabl y hi s Lordshi p 
was contemplatin g a  disclosur e t o a  ver y limite d 
number o f people . Referenc e wa s als o mad e t o th e 
documents concerne d havin g bee n obtaine d b y 
unlawful means . Minogu e J  i n Public  Service 
Association of  Papua  and  New  Guinea  v . 
Administrator of  the  Territory 21 wa s not prepare d t o 
hold tha t a  documen t ha d bee n publishe d merel y 
because on e cop y was , withou t authority , delivere d 
to counse l fo r th e applicant . Earlier , Kriewald t J  i n 
the Norther n Territor y o f Australi a Suprem e Cour t 
had rule d tha t privileg e coul d no t b e claime d fo r a 
document tha t cam e into the possession o f a  party t o 
the proceeding s "b y mean s no t show n t o b e 
reprehensible".22 Th e argumen t agains t allowin g 
disclosure i n suc h case s ha s probabl y bee n pu t mos t 
forcefully b y Goswam i J  i n Sujit  Kantha  Neogi  v . 
Union of  India 23-

"It i s a  questio n o f seriou s impor t whethe r a 
person shoul d b e allowe d t o tak e advantag e o f hi s 
illegitimate actio n i n securin g b y an y mean s 
whatsoever secre t an d confidentia l document s o f th e 
Government. I t i s no t possibl e t o sho w an y lenienc y 
in a  matte r o f thi s descriptio n an d w e canno t to o 
strongly condem n thi s unlawfu l practic e an d woul d 
be loath t o give the erring part y any advantage o f hi s 
wrong action. " 

The issu e wa s mor e full y discusse d i n Sankey 
where a  differenc e o f opinio n emerge d betwee n th e 
judges. Tw o difficultie s wer e see n t o arise . On e wa s 
how t o establis h tha t th e documen t reproduce d wa s 
the documen t fo r whic h privileg e wa s claimed . Th e 
second proble m wa s whethe r a  court , b y orderin g 
production o n th e basi s o f prio r unauthorise d 
publication, wa s thereby countenancing th e misdeed . 
On th e identificatio n issue , Stephe n J 24 could se e no 
objection t o takin g wha t h e describe d a s th e 
"straightforward course " o f the court comparing th e 
relevant documen t t o se e i f th e publishe d documen t 
was indee d a  cop y o f th e original . A s fa r a s th e 
second issu e wa s concerned , hi s Honou r referre d t o 
the view s expresse d i n Lewes  tha t document s 
published afte r havin g bee n obtaine d b y unlawfu l 
means shoul d no t b e produced. Bu t h e distinguishe d 

20 A t 402 . 
21 [1966 ] P . &N.G.L.R . 361 . 
22 Christie  v . Ford  (1957 ) 2  F.L.R. 202 . 
23 A.I.R . 197 0 A &N 13 1 a t 135 . 
24 A t 547 . 
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these remarks on the basis that the y were limited t o a 
case wher e publicatio n woul d revea l th e identit y o f 
an informer . Thos e "quit e specia l considerations " 
did no t appl y t o this case. And seemingl y woul d onl y 
apply i n a  limited numbe r o f instances . 

Gibbs A - C . J  an d Maso n J  o n th e othe r han d 
considered tha t the two issues referred t o above could 
not b e divorced . Whil e contemplatin g tha t a 
comparison migh t properl y b e made to determine th e 
accuracy o f the copy, both justices indicated tha t thi s 
might (i n th e word s o f Maso n J ) ''confe r th e mantl e 
of authenticit y o n a  publicatio n whic h wa s mad e 
unlawfully o r i n breac h o f confidence." 25 I n som e 
cases, they said, this might be a ground fo r upholdin g 
an objectio n t o production . Th e matte r di d no t hav e 
to b e resolve d finall y a s th e Cour t rule d tha t th e 
document concerne d wa s not, i n any case , entitled t o 
privilege. 

The questio n a t issu e i s a  difficul t on e a s th e 
differing view s indicate . However , i f resor t i s had t o 
the basis fo r refusin g productio n o f a  document, i t is 
suggested tha t th e vie w o f Stephe n J  i s t o b e 
preferred. Productio n i s t o b e refuse d i f i t i s 
necessary i n the publi c interes t fo r th e documen t no t 
to be disclosed. Bu t i t i s the content o f th e documen t 
that shoul d resolv e thi s question , no t th e mean s b y 
which th e documen t cam e t o publi c knowledge . I f 
disclosure woul d interfer e wit h th e policy-makin g 
process o f th e governmen t o r woul d revea l th e 
identity o f a n informer , productio n shoul d b e 
refused. Bu t disclosur e shoul d no t b e denie d a s a n 
indirect mean s o f punishin g a  perso n fo r wrongl y 
publishing th e document . Ther e ar e othe r law s t o 
deal wit h suc h misconduct . Eve n i n th e cas e o f a 
document tha t reveal s th e identit y o f a n informer , 
once i t ha s bee n publishe d an d th e informe r 
identified, th e reaso n fo r refusin g t o allo w 
publication o f th e documen t ha s disappeared. 26 I t i s 
suggested tha t th e greate r publi c interes t i n case s o f 
this kind lie s in ascertaining whethe r th e alleged cop y 
is authentic . Th e cour t shoul d inspec t th e origina l 
and th e publishe d copy . I f i t find s th e cop y i s 
accurate, i t shoul d orde r publicatio n o f th e origina l 
on th e basi s of prio r publication . 

(5) Production  of  documents  associated  with 
public document.  I f on e o f a  serie s o f document s i s 
made publi c an d therefor e ca n b e produce d i n 
judicial proceedings , wha t i s the position i n regard t o 
associated document s tha t hav e no t bee n published ? 
In Sankey  bot h Gibb s A  - C . J  and Stephe n J  clearl y 
saw the fac t o f publicatio n o f on e or mor e of a  series 
of document s a s weighin g strongl y i n favou r o f 
production o f associate d documents . Th e publi c 
interest tha t woul d den y production i s curtailed onc e 
one o r mor e o f th e document s relatin g t o a  topi c 
become "publi c an d subjec t t o publi c speculatio n 
and discussion." 27 A  simila r approac h wa s adopte d 
in Raj Narain  v . Indira Nehru  Gandhi2 8 where i t was 

25 A t 575 . 
26 Cf.  Tipene  v . Apperley  [1978 ] 1  N.Z.L.R. 761 . 
27 Stephe n J . a t 547-548 . 
28 A.I.R . 197 4 All 324 . 

held tha t th e documen t ha d cease d t o b e 
"unpublished" an d ha d thereb y los t th e protectio n 
of sectio n 12 3 of th e Evidence Act . 

(6) Refusal  by  Crown  to  claim  privilege.  Conway 
v. Rimmer  mad e i t clea r tha t i t i s th e dut y o f th e 
court t o preven t th e productio n o f a  documen t 
harmful t o th e publi c interes t eve n thoug h n o 
objection i s raised b y the Crown.29 This circumstanc e 
would usuall y aris e wher e th e Crow n ha d ha d n o 
opportunity t o objec t t o production . Bu t i n Sankey 
the revers e situatio n applied . Th e Australia n 
Government ha d bee n given an opportunity t o objec t 
to productio n an d ha d chose n no t t o d o so . I n th e 
view o f Gibb s A - C . J  an d Maso n J  thi s weighe d 
strongly agains t privileg e bein g accorde d th e 
documents. Gibb s A - C . J  considere d tha t i n suc h 
circumstances "i t woul d b e mos t exceptiona l fo r th e 
court t o intervene." 30 Stephe n J , o n th e othe r hand , 
viewed th e issu e i n th e contex t o f whethe r i t wa s 
possible fo r a  perso n othe r tha n th e Crow n t o rais e 
privilege a t all . H e conclude d thi s wa s possibl e i n a 
case wher e th e Crow n ha d no t considere d th e issu e 
but h e reserve d thi s positio n wher e th e Crow n ha d 
elected no t t o clai m privilege . H e seeme d t o 
contemplate tha t i t migh t b e that a  third part y coul d 
not clai m privileg e unles s th e Crown' s failur e t o ac t 
had bee n base d upo n som e erroneou s vie w o f th e 
law. I t woul d seem , wit h respect , tha t th e approac h 
of Gibb s A - C . J  an d Maso n J  i s t o b e preferred . 
The view of th e Crown i s a factor t o be considered i n 
determining th e publi c interest , whethe r tha t vie w i s 
opposed to , o r i s i n favou r of , disclosure . Ther e 
could b e circumstance s i n whic h th e Crow n wa s 
unfairly seekin g t o produc e on e documen t whil e 
denying acces s t o other s t o disadvantag e th e othe r 
party. Thi s coul d wel l b e th e cas e i n a n actio n wit h 
political overtones. 31 Once the notion o f th e privileg e 
being Crown  privileg e i s abandoned, th e vie w o f th e 
government i s bu t on e o f th e factor s t o b e 
considered. Nonetheless , i t wil l probabl y onl y b e i n 
exceptional case s that a  court wil l decline publicatio n 
of document s tha t hav e bee n considere d b y th e 
Crown an d i n respec t o f whic h n o clai m o f privileg e 
is made.32 

(7) Means  of  raising  objection  to  admission  of 
evidence. Whil e i t ma y b e tha t i f th e Crow n fail s t o 
object t o the production o f information whic h can be 
said t o b e protected b y Crown privileg e th e issue can 
be raised b y a  part y o r b y th e court , nonetheles s th e 
usual way in which the issue comes before the court is 
on a n objectio n b y th e Crown . Th e for m tha t thi s 
objection shoul d tak e wa s full y discusse d i n 
Robinson v . State  of  South  Australia  (No.  2), 32 

Duncan's cas e an d In  Re  Grosvenor  Hotel, 
London.34 Thes e case s al l mak e i t clea r tha t th e 

29 See , fo r example , Lor d Rei d a t 950 . 
30 A t 531 . 
31 A s was Sankey  wher e a private prosecution allegin g conspirac y 

had bee n brough t agains t a  forme r Prim e Ministe r an d 
members o f hi s Cabinet . 

32 Re  McLeery  and  the  Queen  (No.  2)  (1974) 50 D.L.R. (3d ) 387; 
Raj Narain  v . Indira  Nehru  Gandhi  A.I.R . 197 4 Al l 324 . 

33 [1931 ] A.C . 704 . 
34 [1964 ] Ch 464 . 
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objection ha s to be taken b y the responsible Ministe r 
unless ther e i s som e specia l reason , suc h a s hi s 
unavailability, i n whic h cas e th e permanen t hea d o f 
the appropriat e departmen t ca n lodg e th e objection . 
The case s sugges t that , a t th e discover y stage , 
objection ca n b e lodge d b y mean s o f a n affidavit . 
But a t th e trial , attendanc e o f a n officia l o f th e 
department i s desirable. Th e for m o f th e affidavi t o f 
objection mus t indicat e tha t th e Ministe r ha s himsel f 
examined th e document s an d forme d th e view tha t i t 
would no t b e i n th e publi c interes t t o disclos e them . 
If objectio n i s bein g take n t o productio n o f docu -
ments becaus e the y fal l withi n a  class, 35 the affidavi t 
is require d t o indicat e t o whic h clas s th e documen t 
belongs an d wh y tha t clas s o f document s shoul d no t 
be disclosed . Surprisingly , i n th e ligh t o f thes e auth -
orities, affidavits ar e stil l lodged b y Ministers that d o 
not satisf y th e requirement s a s t o form . I n Sankey, 
the High Cour t commente d adversel y o n th e manne r 
in whic h th e objection s t o productio n ha d bee n 
made. Ther e ha d bee n a  failur e b y th e Ministe r t o 
indicate that he had personall y perused th e documen t 
for whic h privileg e wa s claimed . Maso n J  indicate d 
that th e affidavit s i n suppor t o f th e privileg e clai m 
''should stat e wit h precisio n th e grounds o n whic h i t 
is contende d tha t document s o r informatio n shoul d 
not b e disclosed s o as to enabl e the cour t t o evaluat e 
the competing interests." 36 

(8) Claims  for  privilege  in  respect  of  a  class  of 
documents. Duncan's  cas e no t onl y contemplate d 
that th e certificat e o f a  Ministe r statin g tha t a 
document shoul d no t b e produce d i n th e cours e o f 
judicial proceeding s wa s fina l bu t als o state d tha t 
there wer e classe s o f document s tha t coul d no t b e 
produced i n a  court . Defenc e an d securit y matter s 
were pertinent t o the claim in Duncan's cas e and were 
clearly contemplate d a s a n exampl e o f th e kin d o f 
document tha t coul d no t b e produce d unde r an y 
circumstances. Whil e Conway  v . Rimmer  denie d th e 
approach tha t a  ministeria l certificat e wa s final , th e 
judgments o f thei r Lordship s seeme d t o recognis e 
that ther e wer e classe s o f document s tha t woul d 
always b e regarde d a s inadmissible . Example s give n 
were Cabine t papers , high-leve l polic y documents , 
documents relatin g t o defenc e an d security , matter s 
relating t o th e detectio n o f crime , etc . 

This approac h ha s no w bee n calle d i n questio n i n 
England b y the decision i n Burmah Oil.  There , thre e 
of th e fiv e La w Lords , wit h varyin g degree s o f 
enthusiasm, rejecte d th e notio n tha t i f a  clai m fo r 
privilege wer e mad e fo r document s fallin g withi n a 
nominated class , th e cour t wa s preclude d fro m con -
sidering whethe r privileg e shoul d rightl y b e afforde d 
to ever y documen t withi n th e class . Lor d Scarma n 
expressed th e mos t forthrigh t view : " I d o no t there -
fore accep t tha t ther e ar e an y classe s o f document s 
which, howeve r harmles s thei r content s an d howeve r 
strong th e requiremen t o f justice , ma y neve r b e dis -
closed unti l the y ar e onl y o f historica l interest." 37 

35 Se e belo w 
36 A t 572 . Th e affidavi t o f th e ministe r wa s commende d fo r it s 

clarity i n Burmah  Oil  an d shoul d b e regarde d a s a  mode l t o 
follow. 

37 A t 759 . 

Lord Edmun d Davie s an d Lor d Keit h expresse d lik e 
views.38 O n th e othe r hand , Lor d Wilberforc e an d 
Lord Salmo n endorse d th e accepte d opinio n tha t 
there ar e classe s o f document s tha t ar e privileged , 
regardless o f content. 39 Th e positio n i n Englan d 
cannot therefor e b e regarde d a s settled . Th e tren d 
would see m t o b e agains t clas s claim s bein g allowe d 
but ther e i s n o certaint y tha t thi s wil l b e followe d 
should a  differentl y constitute d cour t hav e t o 
consider th e issue in the future. I t would be very easy 
for th e remark s o f th e majorit y t o b e se t asid e a s 
obiter dict a because , afte r inspection , non e o f th e 
documents fo r whic h productio n wa s sough t wer e 
considered o f sufficien t relevanc e t o warran t thei r 
production i n the fac e o f th e ministeria l objection . 

In Ne w Zealan d privileg e claim s fo r classe s o f 
documents ar e allowed. 40 Richardso n J  i n Elston  v . 
State Services  Commission  pu t thi s o n th e basi s tha t 
the courts ar e not i n a  position t o for m judgment s a s 
to the prejudice t o the public interest o f revelatio n o r 
otherwise o f certai n type s o f documents . I n Canada , 
there seem s t o hav e bee n som e reluctanc e t o accep t 
privilege claims for classe s of document to o readily; 41 

but ther e has been no outright rejectio n o f the notion 
that al l document s fallin g withi n a  particula r clas s 
can b e protected. 42 

In Australia , however , th e Hig h Cour t i n Sankey 
swept awa y the notion tha t ther e are classes of docu -
ments whic h ma y never be produced. Th e nub o f th e 
decision i s t o b e foun d i n th e statemen t o f Stephe n 
J4 3-

"The judge-mad e la w relatin g t o Crow n privileg e i s no 
code, i t erect s n o immutabl e classe s o f document s t o 
which a so-called absolute privilege is to be accorded. On 
the contrary, it s essence is a recognition of the existence 
of th e competin g aspect s o f th e publi c interest , thei r 
respective weight s an d hence , th e resultan t balanc e 
varying from cas e to case. " 

No government document s i n Australia ar e therefor e 
per s e fre e fro m protection—no t eve n Cabine t 
papers. Whethe r i n practic e productio n wil l b e 
required wil l depend upon a  balancing of the possibly 
competing interest s referre d t o previously . 

The rejection o f privileg e fo r classe s of document s 
does, however , reinforc e th e wisdo m o f th e cours e 
proposed b y Lords Keith and Scarman in Burmah Oil 
that productio n o f dispute d document s shoul d no t 
occur unti l th e Crow n ha s ha d a n opportunit y t o 
appeal agains t th e orde r o f a  lower court. 44 

38 A t 74 5 an d 749 . 
39 A t 73 0 an d 737 . 
40 Se e Konia  v . Morley  a t 461 , 465 ; Elston  v . State  Services 

Commission [1979 ] 1  N.Z.L.R. 193 . 
41 Re  Blais  and  Andras  (1972 ) 3 0 D.L.R . (3d ) 287 ; R.  v . Snider 

[1954]4D.L.R. 483;  Augustine  v.  City  of  Saint  John  (1975 ) 12 
N.B.R. (2d ) 59 ; Manitoba  Development  Corporation  v . 
Columbia Forest  Products  Ltd.  [1973 ] 3  W.W.R. 593 . 

42 Se e als o th e Hon g Kon g cas e o f Khan  v . Attorney-General 
[1974] H.K.L.R . 63 . 

43 A t 546 . 
44 A t 75 1 an d 761 . 
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Basis o f courts ' approac h t o claim s fo r Crow n 
privilege 
What the n ar e th e factor s tha t a  cour t wil l tak e int o 
account whe n determinin g whethe r t o refus e th e rev -
elation o f information ? Conway  v . Rimmer  talke d 
only i n general term s o f matter s that , i n the nationa l 
interest o r the public interest , shoul d no t b e revealed . 
Due weight , i t wa s said , mus t b e give n bot h t o th e 
administration o f th e executiv e an d th e adminis -
tration o f justice . Th e exercis e become s on e fo r th e 
court t o weig h th e competin g publi c interests . Bu t 
detailed assistanc e ca n b e extracte d fro m th e sub -
sequent case s an d a n attemp t wil l no w b e mad e t o 
identify a  number o f thes e factors . 

(1) Th e nee d t o preserv e candou r i n communi -
cations i s no t a  facto r i n itsel f tha t wil l persuad e a 
court t o orde r tha t informatio n b e not revealed . Th e 
notion tha t publi c servant s wil l b e constraine d i n 
what the y writ e becaus e the y wil l b e afrai d tha t th e 
information ma y b e reveale d t o th e publi c wa s 
scorned b y th e Hous e o f Lord s i n Conway  v . 
Rimmer. Th e approach take n was that the number o f 
instances of revelation of information i n judicial pro-
ceedings i s infinitesima l whe n compare d wit h th e 
number o f occasion s o n whic h i t i s necessar y fo r a 
public servan t t o expres s hi s views . In  addition , i t 
would b e belittlin g publi c servant s t o sugges t tha t 
their advice would vary accordingly to whether o r no t 
it wa s expose d t o publi c scrutiny . I n Lewes,  Lor d 
Salmon referre d t o thi s argumen t a s "th e ol d 
fallacy."45 Th e same general attitude was followed b y 
Moller J  i n Pollock  v . Pollock  and  Grey. 46 Hi s 
Honour wa s impressed b y the claim advance d i n tha t 
case tha t welfar e worker s concerne d wit h question s 
of adoption shoul d be able to discuss the private lives 
of prospectiv e adoptiv e parent s withou t fea r tha t th e 
discussion woul d b e reveale d subsequently . Bu t h e 
was no t prepare d t o allo w thi s facto r t o overweig h 
the nee d t o achiev e justic e betwee n th e partie s i n 
divorce proceedings . A  simila r approac h wa s 
followed i n Canad a i n relatio n t o a  repor t o f th e 
Superintendent o f Bankruptc y i n Re  Blais  and 
Andras.47 O n th e othe r hand , i n Konia v . Morley  th e 
Court di d pa y considerabl e attentio n t o th e 
possibility o f polic e investigation s bein g inhibite d i f 
views expresse d b y officer s wer e t o b e generall y 
available. Perhap s investigation s o f allege d mis -
conduct ca n b e treate d a s a  specia l category . 
Richmond J  state d tha t n o genera l rul e could b e lai d 
down "...excep t tha t th e court s shoul d b e slo w t o 
order productio n o f suc h document s i f th e circum -
stances sugges t that informatio n ha s been supplie d i n 
circumstances where it might wel l not have been sup -
plied a t al l had i t been though t tha t i t would late r b e 
made public." 48 Hi s Honou r mentione d a s a  facto r 
that th e cour t shoul d bea r i n min d that , i n th e 
absence o f confidentiality , ther e migh t b e a  fea r o f 
victimisation. Thi s i s most pertinen t t o inquirie s int o 
the conduc t o f publi c servant s an d i s particularl y 
applicable t o report s fro m junio r officials . Thi s view 

45 A t 413 . 
46 [1970 ] N.Z.L.R . 771 . 
47 (1972 ) 3 0 D.L.R . (3d ) 28 7 
48 A t 465 ; see also Liddle  v . Owen  [1978 ] 2 1 A.L.R . 28 6 

was als o state d b y Gibb s A - C . J  i n Sankey.  Hi s 
Honour cite d a s a n exampl e th e cas e o f a  Crow n 
servant wh o i s oblige d t o furnis h a  repor t o n th e 
suitability o f on e o f hi s fellow s fo r appointmen t t o 
high office. 49 Hi s Honou r considere d tha t h e did no t 
think i t "altogethe r unreal " tha t i n certai n 
circumstances franknes s i n communicatio n migh t b e 
affected i f disclosur e wer e possible . 

The questio n o f whethe r o r no t referees ' report s 
should b e revealed t o the persons who are the subjec t 
matter o f th e repor t raise s thi s issu e squarel y an d i s 
discussed below. 50 

(2) I f th e informatio n i s such tha t i t mus t b e kep t 
secret t o enabl e th e bod y claimin g protectio n t o 
perform it s statutory function , revelatio n shoul d no t 
be ordered. 51 Th e circumstance s i n whic h thi s 
position i s mos t likel y t o aris e i s wher e th e infor -
mation i s obtained fro m source s that woul d dr y up if 
the informatio n wer e no t kep t secret . Thi s approac h 
is of lon g standin g i n regar d t o polic e informers. 52 I t 
was extende d i n Lewes  t o includ e informatio n 
obtained fro m retailer s i n th e peculia r circumstance s 
of tha t cas e wher e th e informatio n relate d t o th e 
criminal o f quasi-crimina l activitie s o f gamin g club s 
and woul d almos t certainl y no t hav e bee n mad e 
available i f i t wer e though t tha t th e informatio n 
could no t b e kept secret . I t i s interesting t o note tha t 
in tha t cas e the Cour t concede d tha t th e content s o f 
the documents , i f revealed , wer e no t suc h a s woul d 
be damagin g t o th e publi c interest . I t was the sourc e 
of th e document s tha t wa s bein g protected. 53 Th e 
same thinking underlie s th e decision o f th e Hous e o f 
Lords i n D.  v . N.S.P.C.C.  wher e th e Cour t con -
sidered tha t th e nee d t o ensur e tha t th e N.S.P.C.C . 
was provide d wit h informatio n relatin g t o cruelt y t o 
children require d anonymit y t o b e afforde d t o 
persons communicatin g informatio n t o th e Society . 
Here again , disclosur e o f th e informatio n wa s likel y 
to lead t o the drying u p o f the sourc e of informatio n 
through dange r t o the communicator . 

But th e court s hav e no t allowe d to o muc h t o b e 
made o f thi s concep t o f havin g t o mak e th e statut e 
work. In  Norwich i t was argued tha t disclosur e of the 
information (th e names of importers of goods) would 
result i n falsificatio n o f document s i n th e future . 
This argument wa s rejected a s being irrelevant t o th e 
application. I t wa s no t i n th e publi c interes t t o pre -
serve one il l (in this case non-disclosure o f th e name s 
of illega l importers ) fo r th e purpos e o f avoidin g 
another ill. 54 Nor was the Court i n that cas e prepare d 
to giv e grea t credenc e t o th e argumen t tha t th e 
knowledge tha t th e informatio n coul d b e disclose d 
would impai r th e goo d relation s o f th e 
Commissioners o f Custom s wit h traders . Th e Cour t 
considered tha t onl y dishones t trader s woul d b e 
reluctant t o provid e information—hones t trader s 

49 A t 527 . 
50 A t p  9 
51 Lewes,  Lor d Rei d a t 401 ; Lord Morri s a t 405 . 
52 Se e furthe r belo w p  8 
53 Cf.  Lor d Morri s a t 405 ; an d cf.  th e discussio n i n Konia  v . 

Morley referre d t o above . 
54 Lor d Cros s a t 199 . 

84 



had nothin g t o hid e s o therefor e woul d no t ceas e t o 
co-operate wit h th e Commissioners. 55 

A simila r approac h wa s followe d i n Canad a i n 
relation t o a  claim tha t th e revelation o f informatio n 
supplied i n th e ta x return s o f a  defunc t compan y 
would dissuad e othe r ta x payer s fro m providin g 
complete an d accurat e informatio n i n their returns. 56 

The Federa l Cour t o f Appea l considere d tha t th e 
argument ha d ''ver y littl e weight or validity by itself" 
and eve n les s whe n considere d i n th e ligh t o f th e 
penal provisions i n the Incom e Tax Ac t requirin g th e 
disclosure o f information . 

(3) Th e fac t tha t th e informatio n ha s bee n dis -
closed unde r compulsio n i s no t i n itsel f sufficien t t o 
prevent it s disclosure. 57 There see m t o b e two excep -
tions to thi s approach . On e i s where the informatio n 
is given pursuant t o a  statute which provides that dis -
closure o f th e informatio n i s no t t o b e permitted . 
Clearly, i n these circumstances, the statutory require -
ment o f non-revelatio n override s an y questio n o f 
public interest i n disclosure.58 A second category con-
templated b y Viscount Dilhorn e in Norwich i s that o f 
information bein g given to a government departmen t 
where th e informatio n i s o f a  persona l characte r 
obtained i n the exercise of statutor y power s and i s of 
such a  character tha t th e giver o f i t would no t expec t 
it t o b e use d fo r an y purpos e othe r tha n tha t fo r 
which i t wa s given an d woul d no t expec t i t t o b e dis-
closed t o an y perso n no t concerne d wit h tha t 
purpose.59 But the fact tha t a  government departmen t 
treats informatio n obtaine d unde r a  statutor y 
compulsion a s confidential doe s not alte r the basis of 
the court' s approac h an d wil l no t preven t a  declar -
ation tha t i t be produced i n court. 60 

(4) Th e greater th e relevance of the information t o 
the resolution o f the issues before th e court, th e more 
likely i t wil l be that th e court s wil l order disclosure. 61 

In A.N.A. th e information wa s described a s having a 
decisive influenc e o n th e outcom e o f th e case . Th e 
same poin t wa s mad e b y Lor d Cros s i n Crompton. 62 

Conversely wher e th e informatio n i s no t essentia l t o 
the plaintiff' s case  or woul d hav e little bearing o n it s 
outcome, Burmah Oil  indicates that an order fo r pro -
duction shoul d no t b e made in the face o f a  claim fo r 
privilege. Th e balancin g ac t i n suc h case s come s 
down o n th e government' s sid e becaus e th e counter -

55 Lor d Rei d a t 175 ; Lord Cros s a t 198 . 
56 Minister  of  National  Revenue  v . Huron  Steel  Fabricators 

(London) Ltd.  (1973 ) 4 1 D.L.R . (3d ) 407 . 
57 Norwich,  Lor d Cros s a t 198 ; Lor d Kilbrando n a t 206 ; 

Crompton, Lor d Cros s at 433; Minister of  National  Revenue  v . 
Huron Steel  Fabricators  (London)  Ltd.  (1973 ) 41 D.L.R . (3d ) 
407. 

58 Norwich,  Viscoun t Dilhorn e at 189 ; Lord Cros s at 198 ; see also 
Rowell v . Pratt  [1938 ] A.C . 101 ; R.  v . Saint  Merat 
[1958]N.Z.L.R. 1147 ; Canadian  Pacific  Tobacco  Co.  Ltd.  v . 
Stapleton (1952 ) 8 6 C.L.R. 1 . 

59 A t 189 . 
60 Norwich,  Lor d Cros s a t 198 . 
61 A.N.A.  a t 443 . 
62 A t 434. See also Tipene  v . Apperley [1978 ] 1  N.Z.L.R . 76 1 (the 

information wa s "pivotal " t o th e plaintiff' s action) . 

vailing interes t o f a  cour t havin g al l availabl e infor -
mation i n makin g it s decision wil l no t b e affected b y 
the absenc e o f th e evidence . 

(5) I f the information i s such as would be available 
in a  criminal cas e it should als o be available in a civil 
action.63 

(6) Th e fac t tha t disclosur e coul d resul t i n indus -
trial unres t i s no t relevan t t o th e questio n o f revel -
ation wher e th e informatio n i s otherwis e o f 
importance an d shoul d b e revealed i n the interests of 
justice.64 No r doe s th e fac t tha t th e informatio n 
pertains t o th e government' s industria l relation s 
policy mea n tha t i t should no t b e revealed. 65 

(7) Ther e ma y perhap s b e a leaning toward s revel -
ation wher e th e informatio n t o b e produce d ha s no t 
been brough t int o existenc e a s par t o f th e processe s 
of executiv e government. 66 Adde d weigh t wil l b e 
given t o thi s poin t i f th e informatio n i s contained i n 
documents o f a  commercia l nature. 67 Bu t th e mer e 
fact tha t th e body producin g th e information i s not a 
department i s no t conclusive : i t i s th e informatio n 
not it s producer tha t i s important. 68 

Privilege relatin g to particular types of evidenc e 
The genera l principle s outline d abov e ar e relevan t t o 
all claims that evidenc e on a  particular matte r shoul d 
not b e reveale d i n th e publi c interest . Ther e have , 
however, bee n som e recen t decision s relatin g t o 
particular type s o f evidenc e tha t warran t furthe r 
mention i n the presen t context . 

(1) State  papers.  A s mentione d previously , i n 
Conway v . Rimmer  a  number o f categorie s o f docu -
ments wer e sai d t o b e of a  kind tha t shoul d neve r b e 
produced i n court . Thes e categorie s o r classe s o f 
documents include d Cabine t papers—qualifie d b y 
Lord Rei d t o th e exten t tha t the y coul d b e reveale d 
when only of historical interest; 69 letters or reports on 
appointments t o office s o f importance; 70 high-leve l 
inter-departmental minutes , foreig n offic e despatche s 
and correspondenc e pertainin g t o the general admin -
istration o f th e militar y forces. 71 Man y o f thes e 
categories of documents had been held to be privileged 
in earlie r cases. 72 To thes e categorie s o f informatio n 
might b e adde d report s fro m Colonia l official s t o 

63 Norwich,  Lor d Kilbrando n a t 206 . 
64 A.N.A.  a t 442 . 
65 Elston  v . State  Services  Commission  [1979 ] 1  N.Z.L.R. 19 3 
66 A.N.A.  a t 442 ; Broome  v . Broome  [1955 ] p  19 0 
67 Norwich,  Lor d Rei d a t 175 ; Robinson  v . State  of  South 

Australia (No.  2 ) [1931 ] A.C . 70 4 a t 715 ; Burmah  Oil 
68 Hoffman  La  Roche;  D.  v . N.S.P.C.C. 
69 A t 952 ; an d cf.  th e decisio n i n Attorney-General  v . Jonathan 

Cape Ltd.  [1976 ] Q.B . 75 2 
70 Lor d Pearc e a t 987 ; Lor d Upjoh n a t 993 . 
71 Lor d Upjoh n a t 993 . 
72 See , for example , Asiatic Petroleum  Co.  Ltd.  v . Anglo-Persian 

Oil Co.  Ltd.  [1916 ] 1  K.B. 82 2 (security an d defenc e matters) ; 
Wyatt v . Gore  (1816 ) 1  Hol t N.P . 299 ; 17 1 E.R . 25 0 
(communications betwee n Governo r an d Attorney-General) . 
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government73 an d report s an d record s o f th e arme d 
services.74 

Canadian75 an d Ne w Zealand 76 court s see m gener -
ally t o accep t thi s approach , a s di d Papua-Ne w 
Guinea i n a  pre - Conway  v . Rimmer  decision. 77 Bu t 
this blanke t exclusio n o f informatio n fro m 
production wa s rejecte d b y th e Hig h Cour t o f 
Australia i n Sankey  and , afte r Burmah  Oil,  it s 
acceptance i n Englan d mus t no w b e questioned . 
Gibbs A-C. J  reflected th e views of the High Cour t i n 
Sankey whe n h e sai d tha t thi s exclusio n fro m 
disclosure fitte d il l wit h th e genera l principle s 
expounded i n Conway  v . Rimmer.  H e continued -

"The fundamenta l principl e i s tha t document s ma y b e 
withheld fro m disclosur e only if, an d to the extent, tha t 
the public interest renders it necessary. That principle, in 
my opinion , mus t als o appl y t o Stat e papers . I t i s 
impossible to accept that the public interest requires that 
all Stat e paper s shoul d b e kep t secre t forever , o r unti l 
they ar e onl y o f historica l interest . I n som e case s th e 
legitimate need for secrecy will have ceased to exist afte r 
a shor t tim e ha s elapsed ; thi s wil l b e so...whe n ne w 
taxation proposal s have passed into legislation. I n other 
cases i t ma y be necessary t o maintai n secrec y fo r man y 
years. Thi s ma y b e s o wher e th e document s concer n 
national securit y o r diplomati c relations , t o giv e tw o 
obvious examples . I n othe r words , Stat e paper s d o not 
form a  homogeneou s class , al l th e member s o f whic h 
must be treated alike. The subject matte r with which the 
papers dea l wil l b e o f grea t importance , bu t al l th e 
circumstances have to be considered i n deciding whether 
the paper s i n question ar e entitled t o b e withheld fro m 
production, no matter what they individually contain."78 

So i n Australi a (excep t i n Ne w Sout h Wales) 79 

there i s to be no class of undisclose d documents , bu t 
presumably, th e highe r th e documen t o n th e polic y 
formulation scal e o r th e mor e i t i s concerne d wit h 
defence o r security issues, the harder i t will be to per -
suade a  cour t t o orde r production . Thi s i s probabl y 
also the position i n England . 

(2) Informers.  Th e earlies t reporte d cas e con -
cerned wit h th e questio n o f exclusio n o f evidenc e i n 
the publi c interes t relate d t o evidenc e give n b y a 
police informer . Hardy's  case 80 wa s a  treaso n tria l 
and i n th e cours e o f examinatio n question s wer e pu t 

73 Anderson  v . Hamilton  (1816 ) 12 9 E.R. 91 7 (the earliest Crow n 
privilege cas e concerne d wit h governmen t documents) ; 
Hennessy v . Wright  (1888 ) 2 1 Q.B.D . 509 ; Wright  &  Co.  v . 
Mills [1890 ] 62 L.T . 558 . 

74 Home  v . Bentinck  (1820 ) 2  Brod . &  B . 130 ; 12 9 E.R . 90 7 
Adams v . Ward  [1917 ] A.C . 309 ; H.M.S.  Bellerophon  (1874 ) 
44 L.J . Adm . 5 ; Duncan  v . Cammell,  Laird  and  Co.  Ltd. 
[1942] A.C. 624 . 

75 See , fo r example , Reese  v . The  Queen  [1955 ] 3  D.L.R . 691 ; 
Gronlund v . Hansen  (1968 ) 6 8 D.L.R . (2d ) 223. 

76 Corbett  v . Social  Security  Commission  [1962 ] N.Z.L.R . 878 . 
The genera l teno r o f th e judgment s i n Konia  v . Morley 
indicated n o grea t willingnes s t o b e boun d b y traditiona l 
thinking, bu t se e no w Elston  v . State  Services  Commission 
[1979] 1  N.Z.L.R. 19 3 where the Cabinet an d hig h leve l paper s 
approach i s clearly endorsed . 

77 Public  Service  Association  of  Papua  and  New  Guinea  v . 
Administrator of  the  Territory  [1966 ] P  &  N.G.L.R. 36 1 

78 A t 528 . 
79 Se e below p  1 1 
80 (1794 ) 2 4 Stat e Trial s 19 9 at 808 . 

that wer e designe d t o elici t th e avenue s o f infor -
mation tha t ha d le d th e Crow n t o investigat e th e 
actions of the defendants an d bring them to trial. The 
Court rule d tha t th e question s wer e inadmissible . I t 
said tha t revelatio n o f th e channel s b y mean s o f 
which detectio n i s made shoul d no t b e unnecessaril y 
disclosed. Th e correctnes s o f thi s earl y decisio n wa s 
confirmed i n Marks  v . Beyfus 81 subjec t t o th e ride r 
that revelatio n ma y b e allowed i f i t i s essential t o th e 
establishment o f th e defendant' s innocence . On e o f 
the rare examples of the making of an order requirin g 
the disclosur e o f a n informant' s identit y i s R.  v . 
Tovarula.82 There , Minogu e C. J considere d tha t i t 
was essentia l t o th e establishmen t o f th e 
voluntariness o f a  statement b y the accused tha t i t be 
known o n whos e wor d th e polic e ha d acte d i n 
arresting him . 

In Crompton  th e Hous e o f Lord s determine d tha t 
the exemptio n fro m disclosur e o f informatio n 
supplied b y informer s i n th e cours e o f judicia l 
proceedings, extende d beyon d informatio n com -
municated directl y t o th e police . I t include d als o 
information supplie d generall y t o investigator y 
officers i n circumstance s analogou s t o th e suppl y o f 
information b y polic e informers . I n tha t cas e th e 
information wa s communicate d t o custom s officers . 
D. v . N.S.P.C.C.  mad e i t clea r tha t thi s categor y o f 
protected informatio n wa s base d squarel y o n th e 
public interes t principle . I t is not a  case of sayin g tha t 
information supplie d b y particula r person s i s privi -
leged bu t rathe r o f applyin g th e tes t whethe r i t i s 
necessary i n th e publi c interes t tha t th e informatio n 
be no t disclosed . In  tha t cas e th e informatio n con -
cerned wa s a  statemen t t o th e Societ y whic h claime d 
that Mrs . D' s smal l chil d ha d bee n maltreated . Th e 
information, o n investigation , prove d t o be false an d 
Mrs. D  sued th e Societ y allegin g negligence . Fo r th e 
purposes o f he r cas e she sough t th e revelatio n o f th e 
name o f th e perso n wh o ha d supplie d th e infor -
mation t o the Society . Th e Hous e o f Lord s hel d tha t 
the identit y o f th e informan t shoul d no t b e disclose d 
as the Society needed to be able to offer anonymit y t o 
persons supplyin g i t wit h informatio n i f i t wer e t o 
perform it s dutie s satisfactorily . Th e significanc e o f 
the cas e i s tha t th e Societ y wa s no t a n orga n o f 
government an d coul d no t b e readil y equate d wit h 
the polic e forc e o r othe r investigatory-typ e bodies . 

The matte r o f protectio n fo r person s givin g 
information has , however , als o arise n i n th e contex t 
of inquirie s b y compan y inspectors . In  England , th e 
Divisional Cour t decline d t o requir e th e productio n 
of th e transcrip t o f a  witness' s evidenc e give n t o a 
company inspecto r wh o ha d conducte d a  non-publi c 
inquiry into the affairs o f a  company.83 The informe r 
cases wer e cite d a s authorit y fo r thi s approac h b y 
counsel an d Lor d Widger y seeme d t o accep t thi s 
argument. Hi s Lordship said , "  . . . th e publi c interes t 
in maintainin g th e source s o f informatio n o f thi s 
kind o f inquir y woul d outweig h th e privat e 

81 (1890 ) 2 5 Q.B.D. 494 ; affirme d i n D.  v . N.S.P.C.C. 
82 [1972] P N.G.L.R . 140 . 
83 R.  v . Cheltenham  Justices,  ex  parte  Secretary  of  State  for 

Trade [1977 ] 1  W.L.R. 9 5 
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disadvantage (t o th e defendant)." 84 Wit h thi s rulin g 
should b e contraste d th e decisio n o f th e Ne w Sout h 
Wales Cour t o f Appea l i n Barton  v . Csidei. 85 Th e 
Court ther e decline d t o hol d tha t th e evidenc e o f a 
witness t o a  compan y inspecto r shoul d no t b e 
revealed. Whil e the relevant legislatio n i s different i n 
the respectiv e countries , th e Australia n cour t 
expressly rejecte d th e argumen t tha t th e protectio n 
afforded t o witnesses should be equated wit h tha t fo r 
informers. Thi s view seems to be preferable, particu -
larly whe n i t i s born e i n min d tha t a  compan y 
inspector i n Englan d ca n compe l th e attendance o f a 
witness an d i t i s a n offenc e t o refus e t o co-operat e 
and compl y wit h hi s directions . Th e witnes s i s thu s 
afforded a  reasonabl e answe r t o an y accusation s 
made agains t hi m b y th e company . I n an y case , th e 
risk to the witness is not o f the same order as that to a 
police informe r whos e identit y an d evidenc e i s 
revealed. 

It i s submitte d tha t th e extensio n o f inadmissibl e 
evidence to include that given to a company inspecto r 
is somewha t questionable . Th e reasonin g o f th e 
Divisional Cour t woul d see m to be equally applicabl e 
to an y inquir y tha t i s no t ope n t o th e public . Thi s 
then take s th e exclusionar y rul e int o th e are a o f evi -
dence supplie d i n confidence : a n approac h t o th e 
question tha t ha s bee n rejecte d b y th e Hous e o f 
Lords86 and als o by the Hig h Cour t o f Australia. 87 I f 
it i s thought necessar y t o protec t witnesse s appearin g 
before statutor y inquiries , i t woul d see m desirabl e 
for i t t o b e s o provide d i n th e legislatio n relatin g t o 
the conduc t o f th e inquir y rathe r tha n leavin g i t t o a 
court t o mak e suc h a  decisio n o n th e rathe r les s 
certain groun d o f publi c interest . 

A Ne w Zealan d cas e ha s sounde d a  cautionar y 
warning abou t allowin g th e informe r exceptio n t o 
become unconfined . I n Tipene  v . Apperley 88 th e 
Court wa s concerne d wit h a  clai m fo r privileg e i n 
respect o f a  statemen t mad e t o th e polic e b y th e 
defendant wh o late r pleade d guilt y t o a n offence . 
The statemen t containe d allegation s o f complicit y i n 
the offenc e b y th e plaintiff . Th e plaintif f denie d 
these allegations and no charges were brought agains t 
him. H e sue d th e defendan t fo r defamatio n an d 
sought production o f the defendant's statemen t fro m 
the police . Th e Cour t o f Appeal , i n overrulin g th e 
privilege claim , sai d tha t wher e a  membe r o f th e 
public makes a  statement t o the police in relation to a 
criminal investigation , th e "informer " privileg e 
should no t b e regarde d a s applicabl e t o tha t 
statement. A  perso n s o actin g ca n expec t t o b e 
required t o repeat hi s statement i n court an d hav e his 
identity revealed . H e is not i n the position o f a  police 
informer whos e identit y mus t b e kep t secre t t o 
protect hi m fro m reprisals . 

84 A t 100 . 
85 Barton  v . Csidei,  8  June 1979 , unreporte d a t tim e o f writing , 

see also Finnane v . Australian Consolidated  Press  Ltd. [1978 ] 2 
N.S.W.L.R. 43 5 wher e i t wa s hel d tha t a  witnes s i n suc h a n 
inquiry coul d publis h hi s ow n evidenc e i f h e chos e t o d o so . 

86 D.  v . N.S.P.C.C:  Burmch  Oil 
87 Sankey 
88 [1978 ] 1  N.Z.L.R. 761 . 

Finally, informe r evidence , lik e any other evidenc e 
regarded a s inadmissible in the public interest, shoul d 
not continu e t o b e unavailabl e i f th e publi c interes t 
against disclosur e ha s bee n se t t o on e sid e b y othe r 
facts, suc h a s th e publicatio n o f th e information . 
Once thi s ha s happened , th e revelatio n o f th e 
evidence doe s no t pos e an y greate r ris k t o th e 
informer tha n alread y exist s and th e reason fo r non -
disclosure i s therefore negated . Thi s occurred i n New 
Zealand an d resulte d i n th e Cour t o f Appea l i n 
Tipene v . Apperley 89 denyin g a  clai m tha t certai n 
information provide d t o the police should no t be dis-
closed. 

(3) Investigation  of  allegations  against  members 
of police  force.  I n Conway  v . Rimmer  Lor d Rei d 
noted, a s informatio n tha t wa s no t protecte d b y 
Crown privilege , routin e governmenta l report s 
including personne l reports . Tha t decisio n wa s itsel f 
concerned wit h a  repor t prepare d b y a  senio r polic e 
officer relatin g t o a  probationar y constable . Th e 
House o f Lord s hel d tha t th e repor t coul d b e 
disclosed i n judicia l proceedings . However , i n tw o 
other case s decide d afte r Ridge  v . Baldwin,  Konia  v . 
Morley an d Liddle  v . Owen, 90 claim s fo r privileg e 
were upheld i n respect o f interna l minute s relating t o 
a polic e office r whos e conduc t ha d bee n th e subjec t 
of a  complain t b y a  membe r o f th e public . Th e 
documents include d opinion s expresse d b y senio r 
officers relatin g t o th e respectiv e polic e officers ' 
actions and personalities . The court i n each case con-
sidered tha t disclosur e o f th e documents produce d i n 
the cours e o f a  polic e interna l investigatio n coul d 
inhibit ful l investigatio n o f complaint s lodge d b y 
members o f th e public. 91 The decisions i n these cases 
reflect a  simila r attitud e t o tha t evidence d i n relatio n 
to th e decision s mentione d unde r th e nex t heading . 
But i t i s t o b e note d tha t Richmon d J  i n Konia  v . 
Morley dre w a  distinction betwee n document s whic h 
contained recommendation s an d expression s o f 
opinion b y officers conductin g th e inquiry an d thos e 
which relate d mor e directl y an d immediatel y t o th e 
facts o f th e inciden t givin g ris e t o th e investigation . 
Privilege claim s woul d mor e readil y b e allowe d i n 
respect o f th e forme r tha n o f th e latter . 

(4) Reports  of  referees.  On e of th e areas in which, 
traditionally, confidentialit y o f document s ha s bee n 
expected—and provided—ha s bee n tha t o f persona l 
reports o n applicant s o r employee s provide d b y 
referees o r superiors . Fo r example , i n Bell  v . 
University of  Auckland 92 Turne r J  decline d t o orde r 
the productio n o f referees ' reports . H e base d hi s 
decision i n par t o n th e fac t tha t th e plaintif f ha d 
nominated th e referee s himsel f an d ha d impliedl y 
indicated t o the m tha t thei r report s woul d b e kep t 
confidential. Hi s Honou r sai d tha t i t wa s withi n hi s 
power t o orde r disclosur e bu t considere d i t 
inappropriate t o d o so . I n R.  v . Teachers  Tribunal', 

89 Ibi d 
90 [1978 ] 21 A.L.R . 28 6 
91 Cf.  Augustine  v . City  of  Saint  John  (1975 ) 1 2 N.B.R. (2d ) 5 9 

where a  clai m fo r privileg e i n respec t o f polic e report s wa s 
rejected. I t i s no t clear , however , whethe r th e report s wer e o f 
internal investigations . 

92 [1969 ] N.Z.L.R . 1029 . 
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ex parte  Colvin 93 Lus h J  decline d t o hol d tha t a n 
applicant fo r promotio n ha d bee n denie d natura l 
justice where , i n accordanc e wit h a  lon g establishe d 
procedure, referees ' report s had not been disclosed t o 
him. In  Slavutych  v . Baker 94 th e Canadia n Suprem e 
Court uphel d a n appea l agains t dismissa l tha t wa s 
founded upo n allegedl y fals e an d maliciou s 
statements mad e b y th e plaintif f i n a  confidentia l 
report relatin g t o a  colleague . Th e repor t ha d bee n 
made on the understanding tha t i t would be seen only 
by a tenure committee an d woul d b e destroyed, afte r 
the committee had complete d it s inquiry. Bu t Sankey 
and D.  v . N.S.P.C.C. mak e i t clear tha t th e fac t tha t 
a documen t ha s bee n prepare d i n circumstance s i n 
which it s author think s it s contents wil l be kept secre t 
is not , i n itself , sufficien t t o preserv e th e documen t 
from productio n i n an appropriat e case. 95 I t wil l be a 
factor tha t a  cour t wil l tak e int o accoun t i n 
determining whethe r o r no t productio n shoul d b e 
ordered, bu t i t i s not conclusive . 

The circumstance s i n whic h th e questio n o f 
production o f persona l report s coul d aris e ar e 
increasing. I t i s pertinen t t o suc h lon g establishe d 
actions a s wrongfu l dismissa l o r certiorar i o r othe r 
remedy t o questio n a  decision o f a  statutory tribuna l 
concerned wit h employmen t matters . Bu t th e recen t 
adoption i n man y countrie s o f equa l opportunit y 
legislation intende d t o preven t applicant s fo r job s 
being discriminate d agains t o n ground s o f race , sex , 
etc., o f necessit y bring s wit h i t th e disclosur e o f 
referees' reports . This fac t i s clearly demonstrated b y 
the recen t decisio n o f th e Hous e o f Lord s i n Science 
Research Council  v . Nasse. 

The judgments deal t wit h two applications : on e by 
N. agains t th e Scienc e Researc h Counci l allegin g 
that sh e ha d bee n denie d promotio n becaus e o f he r 
union activitie s an d becaus e sh e wa s a  marrie d 
woman. Th e secon d wa s a  clai m brough t b y V . 
against Leylan d Motor s assertin g tha t h e ha d bee n 
refused promotio n becaus e h e was black . Th e appli -
cations cam e befor e a n Employmen t Appea l 
Tribunal pursuant , i n N' s case , t o th e Employmen t 
Protection Ac t 197 5 an d t o th e Se x Discriminatio n 
Act 197 5 and i n V' s case , t o th e Rac e Relation s Ac t 
1976. N . wa s give n acces s t o he r ow n persona l file , 
including report s relatin g t o he r prepared , i n confi -
dence, b y he r superio r officers . Bu t sh e als o sough t 
access t o th e persona l file s o f th e person s wh o ha d 
gained promotio n whe n she had been refused. V . was 
given acces s t o hi s persona l wor k record , bu t wa s 
refused acces s to othe r applicants ' wor k record s an d 
also t o note s mad e b y member s o f a n interviewin g 
panel o n al l applicants , includin g V . Th e Employ -
ment Appea l Tribuna l ordere d acces s t o b e give n t o 
all document s sough t b y th e respectiv e applicants . 
The employer s appealed . Th e Cour t o f Appeal, 96 i n 
allowing th e appeal , di d no t orde r tha t th e 
documents sough t b e no t disclose d bu t s o circum -
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scribed th e basi s o n whic h disclosur e shoul d b e 
granted a s to hav e tha t effect . 

Lord Dennin g M.R. , state d th e principl e tha t 
should gover n case s o f thi s kin d i n th e followin g 
terms97-
"The industria l tribunal s shoul d no t orde r o r permi t th e 

disclosure o f report s o r reference s tha t hav e been given 
and received in confidence excep t i n the very rare cases, 
where, afte r inspectio n o f a  particula r document , th e 
chairman decide s tha t i t i s essentia l i n th e interest s o f 
justice that the confidence should be overriden: and then 
only subject to such conditions as to the divulging of it as 
he shal l think fi t t o impose—both fo r th e protection of 
the make r o f th e documen t an d th e subjec t o f it . H e 
might, fo r instance , limi t th e sigh t o f i t t o counse l and 
solicitors o n thei r undertakin g tha t i t shoul d g o n o 
further." 

Browne L. J expresse d hi s entir e agreemen t wit h 
this statemen t o f principl e an d Lawto n L. J agree d 
with th e genera l effec t o f it . Al l judge s emphasise d 
the nee d fo r inspectio n b y th e Tribuna l an d fo r a 
decision bein g mad e tha t take s int o accoun t th e 
circumstances o f th e particula r case . Bu t clearly , i f 
the principle a s formulated b y Lord Dennin g were to 
be followed , i t woul d plac e an extremel y heav y onu s 
on a  perso n seekin g th e disclosur e o f a  referee' s 
report. Lor d Dennin g indee d describe d th e request t o 
see the report s o n othe r applicant s fo r promotio n a s 
"the mos t presumptuou s clai m o f all " an d suggeste d 
that w e might thin k "w e were back i n the days of th e 
General Warrants. " 

The circumscribe d acces s tha t woul d hav e flowe d 
from th e Dennin g formulatio n di d no t commen d 
itself t o th e Hous e o f Lords . Thei r Lordship s 
regarded i t a s to o rigi d an d no t allowin g sufficien t 
flexibility t o dea l wit h individua l fac t situations . Bu t 
Lord Edmun d Davie s and Lor d Frase r were prepared 
to endors e th e tes t propounde d b y Lor d Dennin g 
modified b y th e deletio n o f th e words , "i n th e ver y 
rare cases."98 The tenor of the other judgments of the 
House o f Lord s i s to like effect. Thus , the position i s 
reached tha t th e confidenc e expecte d b y th e refere e 
will be respected unless , after inspection , revelatio n is 
essential t o the resolution o f th e dispute . 

A perso n claimin g discriminatio n agains t hi m i s 
placed in a difficult position . H e is asserting that he is 
better tha n anothe r perso n an d th e bes t wa y t o 
establish thi s fac t i s t o se e wha t referee s hav e sai d 
about al l parties concerned. Bu t i t must be recognised 
that person s concerne d wit h th e selectio n an d 
promotion process , b e i t i n government department s 
or industry o r fo r admissio n t o educational establish -
ments, nee d t o have fran k an d hones t assessment s o f 
applicants. I t i s a weakness of huma n natur e that i f a 
referee know s the subject matte r o f hi s report wil l see 
that report , h e is likely to be more guarded i n what he 
writes. A s fa r a s th e revelatio n o f report s o n othe r 
persons i s concerned, ther e is also the question o f th e 
invasion o f privacy—th e poin t tha t Lor d Dennin g 
was making as set out above . I t is conceded tha t pres-
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ervation o f secrec y i s likel y t o protec t th e biase d o r 
unfair reference . Bu t th e righ t o f a  cour t o r tribuna l 
to inspec t a  confidentia l report , should , whe n i t i s 
viewed i n th e ligh t o f othe r evidenc e presented , 
enable thi s sor t o f unfairnes s t o b e mitigated . I t i s 
really u p t o th e adjudicato r t o wi n th e confidenc e o f 
all partie s s o tha t the y wil l accep t hi s rulin g o n 
disclosure, afte r inspection , a s bein g th e correc t 
course o f action . 

It i s of interes t t o not e tha t th e Cour t o f Appea l i n 
Nasse's cas e observe d tha t th e variou s anti -
discrimination Act s wit h whic h th e Cour t wa s 
concerned wer e silen t o n th e questio n o f availabilit y 
of referees ' reports . Thi s i s a  matte r o n whic h court s 
are entitle d t o expec t som e guidanc e fro m legislators . 
Proponents o f suc h legislatio n shoul d b e prepare d t o 
grapple wit h th e issue . I t i s suggeste d tha t Lor d 
Denning's principle , a s modifie d b y th e Hous e o f 
Lords, coul d wel l b e give n statutor y form . 

Legislation relatin g t o Crow n Privileg e 
Apart fro m sectio n 12 3 o f th e India n Evidenc e Ac t 
which ha s alread y bee n noted , som e othe r provision s 
relating t o claim s fo r Crow n privileg e shoul d b e 
mentioned. Sectio n 4 1 o f th e Canadia n Federa l 
Court Ac t p rov ides -

"41. (1 ) Subjec t t o the provisions of any other Ac t and t o 
subsection (2) , when a  Minister o f th e Crown certifie s t o 
any court b y affidavit tha t a  document belong s to a  class 
or contain s informatio n whic h o n ground s o f a  publi c 
interest specified i n the affidavit shoul d b e withheld fro m 
production an d discoverv , th e cour t ma y examin e th e 
document an d orde r it s productio n an d discover y t o th e 
parties, subjec t t o suc h restriction s o r condition s a s i t 
deems appropriate, i f it concludes in the circumstances of 
the case that th e public interes t i n the proper administra -
tion of justice outweighs in importance the public interes t 
specified i n th e affidavit . 

(2) Whe n a  Ministe r o f th e Crow n certifie s t o an y 
court b y affidavi t tha t th e productio n o r discover y o f a 
document o r it s content s woul d b e injuriou s t o inter -
national relations , nationa l defenc e o r security , o r t o 
federal-provincial relations , o r tha t i t woul d disclos e a 
confidence o f th e Queen' s Priv y Counci l fo r Canada , 
discovery an d productio n shal l b e refuse d withou t an y 
examination o f th e documen t b y th e court. " 

For th e reaso n mentione d below , i t i s not propose d t o 
discuss thi s provisio n here , excep t t o not e tha t 
subsection (2 ) goe s fa r toward s explainin g th e 
relatively smal l numbe r o f Crow n privileg e case s tha t 
have com e befor e Canadia n courts . Sectio n 4 1 wil l b e 
repealed whe n th e Canadia n Freedo m o f 
Information Ac t become s law . I n additio n t o 
repealing tha t section , th e Freedo m o f Informatio n 
Act (amon g man y othe r things ) amend s th e Canadia n 
Evidence Ac t b y insertin g th e followin g provisions : 

"36.1 (1 ) A  Ministe r o f th e Crown o r othe r perso n inter -
ested ma y objec t t o th e disclosure o f informatio n befor e 
a court , perso n o r bod y wit h jurisdictio n t o compe l th e 
production o f informatio n b y certifyin g orall y o r i n 
writing to the court , perso n o r body that th e informatio n 
should no t b e disclose d o n th e ground s o f a  specifie d 
public interest . 

(2) A n objectio n t o disclosur e referre d t o i n sub -
section (1) may be reviewed b y a superior court , i n which 
case, th e cour t ma y examin e o r hav e th e informatio n i n 
respect o f whic h th e objectio n was  mad e an d orde r it s 
disclosure, subjec t t o suc h restriction s o r condition s a s 
it deem s appropriate , i f i t conclude s that , i n th e 
circumstances o f the case, the public interest in disclosure 
outweighs i n importanc e th e specifie d publi c interest. " 

It ca n b e see n tha t thes e section s restat e th e basi c 
principles upo n whic h th e la w o f Crow n privileg e i s 
founded. Th e section s d o no t attemp t t o se t ou t th e 
detailed la w o n th e topi c an d i t ma y b e assume d tha t 
Canadian court s wil l tur n t o th e principle s enun -
ciated i n th e case s cite d i n thi s pape r i n applyin g th e 
sections. 

It i s somewha t ironi c tha t whe n Canad a shoul d b e 
amending it s la w o n Crow n privileg e t o giv e greate r 
access t o information , Ne w Sout h Wale s shoul d b e 
legislating t o restric t markedl y th e informatio n tha t 
will b e availabl e i n judicia l proceedings . I n wha t ca n 
only b e describe d a s a n extraordinar y over-reactio n 
to th e Sankey  decision , th e Ne w Sout h Wale s Stat e 
Government amende d th e Evidenc e Ac t o f th e Stat e 
to p r o v i d e -

"61 (1 ) Whe n th e Attorney-Genera l certifie s i n writin g 
that i n hi s opinion — 
(a) an y communicatio n describe d i n th e certificate , o r 

any communication relatin g to a matter so described, 
is a  governmen t communicatio n an d i s confidential ; 
and 

(b) th e disclosure of the communication i n any legal pro-
ceedings describe d i n th e certificat e i s no t i n th e 
public interest , 

the communication shal l not be disclosed i n or in relation 
to those lega l proceedings o r be admissible in evidence in 
those lega l proceedings . 

(2) A  certificat e unde r subsectio n (1 ) shall , withou t 
any cour t havin g examined , o r hear d a  recor d of , th e 
communication s o certifie d o r havin g inquire d int o th e 
power o f th e Attorney-Genera l t o give the certificate , b e 
accepted i n th e lega l proceeding s describe d i n th e 
certificate a s conclusiv e tha t th e communicatio n i s a 
government communicatio n an d i s confidential an d tha t 
the disclosur e o f th e communicatio n i n thos e lega l 
proceedings i s no t i n th e publi c interest . 

(3) A  certificat e unde r subsectio n (1 ) ma y b e revoke d 
by th e Attorney-General . 
62 (1 ) A  communicatio n shal l no t b e disclosed i n o r i n 
relation t o an y lega l proceeding s o r b e admissibl e i n 
evidence i n an y lega l proceeding s if — 

(a) i t appears t o the perso n presidin g i n the court befor e 
which the legal proceedings are held o r taken tha t th e 
communication i s a government communication ; an d 

(b) th e Attorney-Genera l ha s no t ha d a n opportunit y t o 
give a  certificat e unde r sectio n 6 1 i n relatio n t o th e 
communication. 

(2) Subsectio n (1 ) doe s no t appl y t o a  governmen t 
communication th e publicatio n o f whic h ha s previousl y 
been dul y authorised . 

(3) Subsectio n (1 ) doe s no t preven t a  communicatio n 
from bein g disclose d i n o r i n relatio n t o an y lega l 
proceedings s o fa r onl y a s th e disclosur e i s mad e t o th e 
person presidin g i n th e cour t befor e whic h thos e lega l 
proceedings ar e hel d o r take n an d i s necessary t o enabl e 
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the person to decide whether or not the communication is 
a government communication and , i f the person decides 
that i t i s such a  communication , whethe r o r no t i t i s a 
government communicatio n referre d t o i n subsectio n 
(2)." 

It ca n b e see n tha t thes e section s tur n th e cloc k 
back t o th e la w a s i t wa s afte r Duncan  v . Cammell, 
Laird and  Co.  Ltd.,  withou t eve n th e limite d safe -
guards tha t tha t cas e provided . A  ministeria l 
certificate wil l be final an d a  court wil l not b e able to 
question whethe r o r no t i t is in the public interes t fo r 
a document t o be disclosed. Claims by the New South 
Wales Attorney-General tha t th e Act merely restore d 
the la w t o th e positio n i t wa s i n prio r t o th e Sankey 
case are no t accurate , a s i t i s quite clea r tha t Sankey 
did n o mor e tha n appl y th e principle s espouse d b y 
the Hous e o f Lord s i n Conway  v . Rimmer.  Th e onl y 
exception t o thi s wa s tha t th e Hig h Cour t di d no t 
accept that a  court shoul d bin d itsel f b y recognising a 
category o f document s tha t woul d alway s b e 
regarded a s inadmissibl e i n th e court' s discretion : a 
view endorsed b y the majority o f the House o f Lord s 
in Burmah  Oil. 

Conclusion 
The perio d sinc e 196 0 has see n a  stead y assertio n b y 
the courts o f th e supremacy o f th e judiciary ove r th e 
executive as fina l determine r o f th e right s o f citizens . 
The requiremen t o f complianc e wit h th e rule s o f 
natural justic e lai d dow n i n th e earl y 1960s ; th e 
assertion o f th e righ t t o revie w ministeria l decision s 
made soo n thereafter ; an d th e continuin g refusa l t o 
allow th e jurisdiction o f th e courts t o b e ousted hav e 
all bee n par t o f th e workin g ou t o f th e respectiv e 
roles o f th e institution s makin g u p ou r syste m o f 
government. Evidentiar y privileg e was one of the last 
bastions o f ministeria l superiority . Th e righ t o f th e 
Minister t o hav e th e fina l sa y wa s remove d b y 
Conway v . Rimmer.  Th e Hig h Cour t o f Australi a i n 
Sankey an d th e Hous e o f Lord s i n Burmah  Oil  have 
taken thi s concep t o f judicia l righ t t o it s logica l con -
clusion b y th e rejectio n o f th e self-impose d fette r 
that certai n classe s o f document s ar e neve r 
admissible. The courts have been lef t wit h the task o f 
balancing th e publi c interest— a tas k tha t wil l no t b e 
easy fo r the m t o carr y out . Th e significan t feature , 
however, underlyin g al l th e mor e recen t decision s i n 
this fiel d i s tha t i t i s th e court s tha t wil l hav e t o 
undertake thi s balancin g task , no t th e executive . 
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