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REVIEW OF THE 1966 COMMONWEALTH SCHEM E RELATING TO THE 
RENDITION O F FUGITIVE OFFFENDERS 

Memorandum b y th e Commonwealt h Secretaria t an d a  Discussio n Pape r prepare d b y 
Professor I . A . Sheare r o f th e Universit y o f Ne w Sout h Wale s 

It will be recalled tha t th e draft o f a  Discussion Pape r 
by Professor I . A. Sheare r on the Scheme Relating t o 
the Renditio n o f Fugitiv e Offender s withi n th e Com -
monwealth wa s circulate d t o La w Minister s i n 
November las t year . Th e Government s o f Sr i Lank a 
and Jamaic a hav e sinc e forwarde d thei r preliminar y 
views o n hi s paper , an d thes e ar e containe d i n 
LMM(80)6 an d LMM(80)7 . I t di d no t prov e possibl e 
in th e tim e availabl e t o arrang e fo r Professo r 
Shearer's pape r t o b e revise d an d s o hi s pape r i s 
attached substantiall y i n it s origina l form . I f an y 
further comment s ar e received , thes e wil l be collate d 
and distributed . 

2. I t migh t b e helpfu l briefl y t o trac e th e history , 
and discus s th e statu s o f th e Schem e whic h wa s 
finalised a t th e 196 6 (London) Meetin g o f Common -
wealth La w Ministers . Th e draf t Schem e whic h wa s 
placed befor e tha t Meetin g stemme d fro m a  memo -
randum circulate d b y the British Governmen t i n May 
1964, whic h recognise d tha t th e Unite d Kingdo m 
Fugitive Offender s Act , 188 1 was outmode d i n vie w 
of th e constitutiona l change s whic h ha d occurre d 
since i t wa s enacted . Althoug h a s th e Empir e devel -
oped int o a  Commonwealth o f independen t nations , 
practice unde r th e Ac t ha d assume d mor e th e 
character o f a  particular la w of extradition , i t did no t 
include some of the rules normally adopted i n general 
international la w t o safeguar d th e interest s o f a 
fugitive. 

3. Th e respons e t o th e 196 4 memorandu m 
indicated agreemen t tha t furthe r discussion s woul d 
be helpful . A t thes e discussions , whic h too k plac e in 
Canberra i n the followin g year , i t was decided tha t a 
draft Schem e shoul d b e produce d fo r consideratio n 
at a  futur e meeting . 

4. Th e understandin g tha t acceptanc e o f th e 
Scheme woul d signif y n o mor e tha n tha t Common -
wealth Government s ha d agree d upo n genera l 
principles whic h the y woul d follo w i n th e cours e o f 
drafting thei r ow n legislation , wa s reflecte d i n th e 
relevant paragraphs o f the Communiqué issued at the 
conclusion o f the London Meeting , which were in the 
following terms — 

"The Meeting considered that Commonwealth extradition 
arrangements should be based upon reciprocity and sub-
stantially unifor m legislatio n incorporatin g certai n 
features commonl y foun d i n extraditio n treaties , e.g . a 
list o f returnable offences , th e establishment o f a  prima 
facie case before return, and restrictions on the return of 

political offenders . Th e Meeting accordingly formulate d 
a Schem e settin g ou t principle s whic h coul d for m th e 
basis o f legislatio n withi n th e Commonwealt h an d rec -
ommended tha t effec t shoul d b e given to the Scheme in 
each Commonwealth country. " 

5. Sinc e 1966 , many Commonwealt h jurisdiction s 
have enacte d legislatio n implementin g th e Scheme . 
Several have taken int o accoun t certai n internationa l 
Conventions whe n drawin g up , o r amending , thei r 
relevant statutes . Others , whil e no t adoptin g th e 
Scheme a s suc h b y thei r legislation , hav e i n forc e 
statutes whic h partiall y compl y wit h it . 

6. I t wa s fel t tha t som e 1 4 year s afte r th e intro -
duction o f th e Scheme , i t woul d b e usefu l t o revie w 
its provision s t o se e whethe r subsequen t experienc e 
and development s suggeste d tha t i t shoul d b e 
modified. Th e Commonwealt h Secretaria t therefor e 
commissioned Professo r Sheare r t o prepar e a  Dis -
cussion Pape r fo r thi s purpose . 

7. I n hi s Paper , Professo r Sheare r conclude s tha t 
the 196 6 Schem e ha s worke d wel l a s a  basi s fo r co -
operation, an d suggest s tha t an y defect s an d ambi -
guities tha t i t ma y b e considere d t o hav e ca n b e 
remedied b y collectiv e actio n afte r appropriat e dis -
cussions. 

8. I t i s no t expecte d tha t La w Minister s wil l wis h 
to submi t th e Scheme , an d Professo r Shearer' s ten -
tative suggestion s t o detaile d scrutin y a t Barbados . 
Apart fro m th e crowde d agenda , necessarily , fe w 
delegations wil l includ e i n thei r number , representa -
tives of th e othe r department s o f Governmen t whic h 
are responsibl e for , o r concerne d with , extraditio n 
matters. Howeve r i t is hoped tha t Minister s wil l wish 
to giv e thei r genera l view s o n th e issue s raise d an d 
their possibl e resolution, an d take the opportunity o f 
highlighting an y other problems that ma y have arisen 
in thei r jurisdiction s i n thi s are a o f th e law . 

9. Whil e bein g consciou s o f internationa l prin -
ciples an d obligations , La w Minister s migh t fee l tha t 
in thei r commitmen t t o enhancin g mutua l assistanc e 
in th e fiel d o f th e administratio n o f justice , i t i s a 
desirable ai m tha t Commonwealt h extraditio n 
arrangements shoul d continue , a s fa r a s i s prac -
ticable, t o b e base d substantiall y o n unifor m legis -
lation. I f i t i s th e wis h o f Ministers , th e Secretary -
General woul d arrang e th e preparatio n o f fir m pro -
posals fo r consideratio n b y Government s i n the ligh t 
of th e discussion s a t Barbados . 
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REVIEW OF THE SCHEME RELATING TO THE RENDITION OF FUGITIVE 
OFFENDERS WITHIN THE COMMONWEALTH 

By Professor I . A . Shearer , Universit y o f Ne w Sout h Wales , Australia . 

Summary 
It ha s bee n though t desirabl e t o attemp t a  broa d 
review of th e operation o f the Commonwealth extra -
dition scheme , adopte d i n 1966 , i n th e ligh t o f 
subsequent experience . 

The revie w embrace s suc h question s a s th e exten t 
of th e adoption o f th e Schem e b y Member countrie s 
and o f it s application ; th e descriptio n o f returnabl e 
offences an d th e applicatio n o f th e doubl e crimi -
nality rule ; the principle o f speciality ; the return b y a 
requested countr y o f it s ow n citizens ; terroris m an d 
the concept o f politica l offences ; othe r circumstance s 
precluding retur n includin g th e deat h penalty ; th e 
costs o f extraditio n an d reciproca l assistance ; 
appeals; retur n b y consent ; an d lega l aid . 

The objec t o f thi s revie w i s t o stimulat e though t 
among Membe r countrie s o n th e workin g o f th e 
Scheme an d t o encourage a n exchang e o f views . Th e 
review ha s bee n kep t brief , an d citation s largel y 
avoided, s o a s t o indicat e a s broadl y a s possibl e th e 
areas wher e improvement s migh t b e though t desir -
able. T o th e sam e end specifi c proposal s fo r amend -
ment o f th e Scheme have not bee n formulate d a t thi s 
stage excep t hypothetically , i n som e instances , i n 
order t o clarif y th e poin t raise d fo r consideration . I t 
should als o b e emphasize d tha t th e question s raise d 
in th e revie w ar e no t necessaril y exhaustiv e o f th e 
matters deservin g consideration . 

In the light of comments whic h i t is hoped that thi s 
review wil l provoke , a  mor e detaile d expositio n o f 
the question s covere d i n th e review , an d o f othe r 
suggested questions , ma y b e prepared . 

Introductory 
1. Thirtee n year s hav e now passe d sinc e the Scheme 
relating to  the  Rendition  of  Fugitive  Offenders 
Within the  Commonwealth  wa s adopte d b y th e 
Commonwealth La w Minister s a t Londo n i n Ma y 
1966 [Appendix] . Althoug h th e Schem e ha s bee n 
kept under periodi c review at subsequent meeting s of 
Law Ministers , i t ha s bee n though t tha t a  more gen -
eral review of the Scheme in the light of internationa l 
and Commonwealth development s i n this area of law 
would b e useful . 

Adoption o f th e 196 6 Schem e 
2. I t wil l be recalled tha t th e 196 6 Scheme was neve r 
intended a s a  multilatera l conventio n bu t wa s 
designed a s a n agree d basi s upo n whic h membe r 
States o f th e Commonwealth woul d enac t legislatio n 
so as to provid e fo r a  uniform schem e of extraditio n 
within th e Commonwealth . 

3. Th e main advantages of such a uniform legislat -
ive pattern wer e see n as— 
a) th e replacemen t o f th e increasingl y archai c 

Fugitive Offender s Act , 188 1 (Imp.) , whic h n o 

longer corresponde d wit h th e realitie s o f contem -
porary Commonwealt h relations , b y a  moder n 
extradition syste m i n harmony wit h genera l inter -
national principles ; 

b) th e promotio n o f a  unifor m schem e t o lin k 
Commonwealth countrie s whic h follo w commo n 
legal tradition s an d shar e a  simila r perceptio n o f 
legal values ; 

c) th e avoidanc e o f comple x an d time-consumin g 
bilateral treat y negotiation s betwee n Common -
wealth countrie s i n th e fiel d o f extradition . 

4. The  Survey  of  Extradition  and  Fugitive 
Offenders Legislation  in  Commonwealth  Jurisdic-
tions prepare d b y th e Secretaria t fo r presentatio n a t 
the La w Ministers ' Meetin g a t Winnipe g i n Augus t 
1977 showed tha t th e followin g 2 8 Member State s o r 
Associated territorie s ha d legislate d sinc e 196 6 
consistently wit h th e Scheme: - Antigua , Australia , 
Bangladesh, Botswana , Cyprus , Dominica , Fiji , 
Grenada, Kenya , Lesotho , Malawi , Malaysia , Malta , 
Mauritius, Nauru , Nigeria , Papu a Ne w Guinea , St . 
Christopher, Nevi s an d Anguilla , St . Lucia , St . 
Vincent, Wester n Samoa , Sierr a Leone , Singapore , 
Sri Lanka , Swaziland , Tonga , th e Unite d Kingdom , 
Zambia. Som e othe r jurisdiction s hav e enacte d 
legislation sinc e th e Survey  wa s prepared , see , fo r 
example, th e Extraditio n (Commonwealt h Countries ) 
Act 197 9 of Seychelle s an d th e Extradition Ac t 197 9 
of Barbados . 

5. Th e Unite d Kingdo m Fugitiv e Offender s Act , 
1967, wa s extende d t o a  numbe r o f territorie s fo r 
whose internationa l relation s th e Unite d Kingdo m i s 
responsible. Thes e territorie s ar e Belize , Bermuda , 
British Antarctica , Britis h India n Ocea n Territory , 
Cayman Islands , Centra l an d Souther n Lin e Islands , 
the Sovereig n Bas e Area s i n Cyprus , Falklan d 
Islands, Gibralta , Hon g Kong , Montserrat , Ne w 
Hebrides, Pitcair n Island , St . Helena , Turk s an d 
Caicos Islands , th e Virgi n Islands . Th e case s o f 
Brunei an d Souther n Rhodesi a ar e exceptions . Th e 
United Kingdo m legislatio n wa s als o extende d t o a 
number o f territorie s whic h hav e sinc e becom e 
independent an d ar e no w ful l Membe r State s o f th e 
Commonwealth, e.g . Th e Bahamas , Solomo n 
Islands, Tuval u an d Kiribati . 

6. Th e remainin g Membe r State s ha d not , a t th e 
time of the Survey, legislate d specifically t o adopt th e 
1966 Scheme , bu t i n som e case s partia l uniformit y 
with th e Scheme i s achieved b y reason o f pre-1966 or 
post-1966 amendments . Thes e countrie s were: -
Canada1, Th e Gambia , Ghana , Guyana , India , 
Jamaica, Ne w Zealand , Tanzania , Trinida d an d 
Tobago, Uganda . 

1 A  Bil l t o implemen t th e 196 6 Schem e lapse d upo n th e 
dissolution o f th e Canadia n Parliamen t i n Ma y 1979 . 
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Reciprocal applicatio n o f legislatio n 
7. Th e term s o f th e 196 6 Scheme ar e silen t a s t o th e 
procedures fo r it s applicatio n betwee n Membe r 
countries whic h hav e implemente d th e Scheme . 
Clause 16(a ) o f th e Schem e allow s th e possibilit y o f 
bilateral arrangement s betwee n part s o f th e Com -
monwealth fo r furthe r o r alternativ e provisio n fo r 
the retur n o f offenders , an d Claus e 16(b ) envisage s 
the applicatio n o f th e Schem e wit h modification s b y 
any part o f the Commonwealth whic h has implemen -
ted th e Schem e t o anothe r par t whic h i s stil l oper -
ating under the Imperial Ac t of 188 1 or has otherwise 
not full y brough t th e Schem e int o effect . 

8. Ther e seem s n o reaso n therefor e t o suppos e 
that applicatio n o f nationa l legislatio n i n implemen -
tation o f th e Schem e i n relatio n t o othe r Membe r 
countries whic h hav e acte d similarl y require s an y 
formal arrangemen t betwee n thos e countrie s apar t 
from th e Schem e itself . A s a  matte r o f legislativ e 
technique, however , i t ha s bee n foun d necessar y i n 
most part s o f th e Commonwealt h t o provid e tha t a 
part o f th e Commonwealt h t o whic h th e Ac t applie s 
is a part s o designated i n subordinate legislation . Fo r 
example, th e Unite d Kingdo m Fugitiv e Offender s 
Act, 1967 , s . 2  provides that — 

"(1) He r Majesty ma y by Order i n Council designate fo r 
the purposes of section 1  of this Act any country for the 
time being mentioned in subsection (3) of section 1 o f the 
British Nationalit y Ac t 1948...o r an y othe r countr y 
within th e Commonwealth ; an d an y countr y s o desig -
nated is in this Act referred t o as a designated Common-
wealth country . . . " 

The Fugitiv e Offender s (Designate d Commonwealt h 
Countries) Order , 1968 , No. 30 3 (S.I. 196 8 I, p . 904 ) 
was then made listing all the Member countries of th e 
Commonwealth, an d subsequen t Order s i n Counci l 
have designated othe r countrie s a s they hav e becom e 
Commonwealth Members . 

9. A n alternativ e legislativ e techniqu e i s to defin e 
"Commonwealth country " i n separat e legislation , 
e.g. Act s Interpretatio n legislation , an d thereb y 
achieve a n internall y unifor m applicatio n o f legis -
lation, includin g tha t relatin g t o extradition , t o al l 
parts o f th e Commonwealth . Ne w Zealan d ha s 
enacted th e Commonwealt h Countrie s Ac t 197 7 
which list s al l Commonwealt h countrie s i n a n easil y 
amended Schedul e an d als o make s executiv e certifi -
cates as to the status of a  country or territory as being 
within th e Commonwealt h conclusiv e evidence . 

10. Som e Membe r countrie s whic h hav e im -
plemented the Scheme have, by contrast, appeare d t o 
use designatio n procedure s selectivel y an d hav e no t 
designated othe r Membe r countrie s befor e firs t seek -
ing, b y diplomati c notes , assurance s o f reciprocity . 
This seem s i n som e case s t o hav e bee n a  time -
consuming procedur e an d t o hav e resulte d i n a  fa r 
from complet e applicatio n o f th e Schem e eve n 
among thos e Membe r countrie s whic h hav e full y 
implemented the Scheme in their own legislation. Th e 
extent o f designation s ca n be assessed b y reference t o 
the Survey  of  Extradition  and  Fugitive  Offenders 
Legislation in  Commonwealth  Jurisdictions 
(Commonwealth Secretariat , 1977) . Resor t t o wha t 

in effec t amount s t o bilatera l arrangement s fo r th e 
application o f th e Schem e seem s contrar y t o th e 
intentions o f th e Schem e an d constitute s a  partia l 
failure i n the present working of the Scheme that can , 
and ough t to , b e speedil y remedied . 

11. O n th e othe r hand , i t i s reasonabl e tha t a 
Member countr y havin g implemente d th e Schem e 
might no t wis h t o appl y it s legislatio n i n a n 
unqualified fashio n t o a  countr y whic h i s operatin g 
under othe r legislation . T o th e exten t o f th e incon -
sistency o r incompatibilit y thereb y arising , subordi -
nate legislation t o implement specia l arrangements o f 
the kin d envisage d b y Claus e 1 6 of th e 196 6 Schem e 
could b e desirable . Thu s th e Unite d Kingdo m Fugi -
tive Offender s Ac t 1967 , fo r example , provide s i n 
s. 2— 

"(3) Her Majesty may by Order in Council direct that this 
Act shal l have effect i n relation t o the return o f persons 
to, o r i n relatio n t o person s returne d from , an y desig -
nated Commonwealt h country...subjec t t o such excep-
tions, adaptation s o r modification s a s may be specifie d 
in the Order. " 

Despite lac k o f ful l reciprocit y man y Membe r 
countries whic h hav e implemente d th e Schem e hav e 
designated withou t specia l arrangement s suc h non -
Scheme countrie s a s Canada an d Ne w Zealand. 2 

Returnable offence s 
12. Th e 196 6 Scheme provide s i n Claus e 2(1 ) tha t a 
fugitive wil l onl y b e returne d fo r a  returnabl e 
offence. Returnabl e offence s ar e described i n Anne x 
1 o f th e Scheme . Th e questio n arise s whethe r th e 
Annex require s revisio n i n th e ligh t o f th e unilatera l 
action b y som e Membe r countrie s t o ad d certai n 
offences a s returnabl e unde r thei r legislation . Th e 
need fo r unilatera l extensio n o f the list arises particu -
larly fro m th e growin g numbe r o f offence s bein g 
created b y internationa l conventions ; i n countrie s o f 
the Britis h constitutiona l traditio n treatie s affectin g 
private right s do no t automaticall y becom e law with-
out legislation , and the only convenient way of giving 
effect t o suc h internationall y create d offence s i n 
relation t o Commonwealt h countrie s i s t o includ e 
them in the existing legislation implementing the 196 6 
Scheme. Fo r exampl e Australi a ha s adde d a  numbe r 
of offence s t o th e 2 8 liste d i n th e Anne x t o th e 
Scheme in order t o give effect t o the offences create d 
by th e Genocid e Convention , 1948 , the Hagu e Con -
vention fo r th e Suppressio n o f Unlawfu l Seizur e o f 
Aircraft, 1970 , th e Montrea l Conventio n fo r th e 
Suppression o f Unlawfu l Act s Agains t th e Safet y o f 
Civil Aviation, 1971 , and th e Convention o n the Pre-
vention an d Punishmen t o f Crime s Agains t Inter -
nationally Protecte d Persons , Includin g Diplomati c 
Agents, 1973 . It i s unlikely tha t an y Commonwealt h 
member woul d objec t t o such additions since they are 
consistent with the spirit , i f not th e letter , o f the 196 6 
Scheme. If the Scheme were to be revised, however , i t 

2 Bot h thes e countries , however , hav e indicated thei r intentio n t o 
implement th e Schem e i n th e nea r future . Ne w Zealan d ha s 
enacted th e Fugitiv e Offender s Act , 1976 , amendin g th e 
Imperial Ac t o f 1881 , as a  temporar y expedient . 
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would b e desirabl e t o add , possibl y a s paragrap h C . 
of Anne x 1  such a n inclusiv e categor y a s "offence s 
established unde r internationa l convention s t o whic h 
both th e requestin g an d th e requeste d part s o f th e 
Commonwealth ar e parties. " 

13. Arisin g fo r separat e consideratio n i s th e 
question whethe r offences , othe r tha n internationa l 
offences, whic h ar e no t describe d a s returnabl e 
offences unde r th e Scheme , ough t i n principl e t o b e 
able t o b e adde d unilaterall y i n nationa l legislation . 
For example , in the Canadian Fugitiv e Offenders Bil l 
of 197 8 (whic h lapse d i n 1979 ) th e followin g 
additional offence s wer e listed -

Obstruction o f judicia l proceeding s o r proceeding s 
before governmenta l bodie s o r interferenc e wit h a n 
investigation o f a  violatio n o f a  crimina l statut e b y 
influencing, bribing , impeding , threatenin g o r injurin g 
by any means any officer o f the court, juror, witnes s or 
duly authorized crimina l investigator ; 
assisting o r permittin g th e escap e o f a  perso n fro m 
custody; 
offences agains t th e law s relating t o civi l disorders an d 
riots; 
offences agains t th e laws relating t o firearm s an d othe r 
weapons, ammunition, explosives , incendiary devices or 
nuclear materials ; 
income tax evasion. 

While man y suc h unilaterall y determine d offence s 
might giv e ris e t o littl e controversy , incom e ta x 
evasion has , a t leas t i n the past , bee n regarde d a s a n 
offence fallin g outsid e th e traditiona l operatio n o f 
extradition arrangements . Th e wide r categor y o f 
fiscal offences , whic h woul d als o includ e custom s 
offences an d violatio n o f exchang e contro l regu -
lations, wa s lef t fo r futur e decisio n i n th e Europea n 
Convention o n Extradition , 1957 . Articl e 5  o f tha t 
Convention provide s tha t "Extraditio n shal l b e 
granted.. . for offence s i n connectio n wit h taxes , 
duties, customs an d exchange only i f the Contractin g 
Parties have so decided in respect of any such offenc e 
or categor y o f offences. " 

14. A  possible solutio n t o the question raise d i s to 
leave th e matte r t o b e resolve d o n a  basi s o f reci -
procity. A  further paragrap h coul d be considered fo r 
addition t o Annex 1  of th e 196 8 Scheme as follows -

"D. Offence s no t described i n paragraphs A. , B . and C . 
but whic h ar e returnabl e unde r th e law s o f bot h th e 
requesting an d th e requeste d part s o f th e Common -
wealth." 

The advantage s o f thi s solutio n woul d b e th e intro -
duction o f a  degre e o f flexibility  i n th e accommo -
dation o f th e Scheme , an d th e avoidanc e o f th e 
necessity o f universa l agreemen t whe n onl y som e 
Member countries fee l the need to make certain othe r 
offences returnable. 3 Th e disadvantage , i f i t shoul d 

3 Suc h a  claus e woul d als o mak e waiver s o f th e specialit y rul e 
under Claus e 13(2 ) mor e flexible  sinc e waiver s ca n b e grante d 
only in respect o f returnabl e offence s e.g . a t presen t a  requeste d 
country canno t consen t t o a  prosecutio n fo r gao l breakin g b y 
the requestin g country . 

be seen to be such, i s the consequent reduction , albei t 
slight, o f the uniformity o f application o f the Scheme 
on a  Commonwealth-wide basis . 

Double criminalit y 
15. A  difficult y i n the Scheme , o r a t leas t i n the Ac t 
of 196 7 implementing th e Scheme in the U.K., i s evi-
denced b y th e decisio n o f th e English Hig h Cour t i n 
R. v . Brixton  Prison  ex  parte Gardner  [1968 ] 2 Q.B. 
399. Whil e no t questionin g th e decisio n a s a  matte r 
of lega l interpretation , official s i n on e Common -
wealth country have described the point o n which the 
extradition applicatio n wa s held t o fai l i n this case as 
"a nuisance" ; i t i s though t tha t thi s vie w ma y b e 
entertained elsewher e also . 

16. Th e poin t aros e a s follows . A  warran t wa s 
issued i n Ne w Zealan d chargin g th e fugitiv e wit h 
offences o f fals e pretences . The fugitive wa s arrested 
in England and committed for return . On applicatio n 
for habea s corpu s th e fugitiv e argue d tha t th e par -
ticulars o f th e offence s allege d agains t hi m i n Ne w 
Zealand relate d t o fals e representatio n a s t o future 
events; sinc e th e passin g o f th e Thef t Ac t 196 8 such 
representations di d no t constitut e offence s unde r 
English law . The circumstanc e tha t th e evidence ten-
dered i n suppor t o f th e applicatio n containe d facts 
which, i f they had occurred in England, would enabl e 
other extraditabl e offence s t o be charged i n Englan d 
was irrelevant4; regard must be had only to the acts or 
omissions constitutin g th e offence s actuall y charge d 
in th e requestin g state . Th e Cour t accepte d thi s 
submission (whic h was supported als o by counsel fo r 
the Governo r o f Brixto n Prison ) pointin g ou t tha t 
s. 3(l)(c ) o f th e Act o f 196 7 clearly required proo f o f 
double criminalit y i n rigorous form — 

"S. 3(1 ) For the purposes of this Act an offence of which a 
person i s accused... is a relevant offenc e if -

(c). . .the act or omission constituting the offence, o r the 
equivalent ac t o r omission, would constitut e an offenc e 
against th e law of th e United Kingdo m i f i t took plac e 
within th e United Kingdom.... " 

(There was no evidence or argument before the Court 
that th e particula r ingredient s o f th e offenc e a s 
charged i n New Zealand woul d b e an offenc e agains t 
the la w o f Scotland—se e s . 3(4). ) I t i s undoubtedl y 
true tha t th e intentio n o f th e 196 6 Schem e wa s t o 
introduce th e principl e o f doubl e criminalit y int o 
Commonwealth extradition . Th e Imperia l Ac t o f 
1881, s . 9  ha d expressl y applie d t o offence s "not -
withstanding tha t b y th e la w o f th e par t o f He r 
Majesty's dominion s i n o r o n hi s wa y t o whic h th e 
fugitive i s o r i s suspecte d o f bein g i t i s no t a n 
offence. . ." Paragrap h 1 0 o f th e Schem e o f 196 6 
stated th e principle i n the followin g terms -

4 I n R.  v . Governor  of  Brixton  Prison  ex  p.  Rush  [1969 ] 1  All 
E.R. 31 6 i t wa s hel d that , althoug h th e Canadia n charge s o f 
conspiracy wer e ex  facie a  crim e i n England , th e evidenc e dis -
closed th e lack o f a n element necessar y t o constitute the offenc e 
in Englis h law . I t thu s seem s tha t regar d wil l be ha d t o th e evi -
dence fo r th e purpos e o f characterizin g th e offenc e whe n t o d o 
so would operate in favorem libertatis  an d agains t the requesting 
State, bu t no t wher e t o d o s o would favou r extradition . 
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"10. Th e return o f a  fugitive offende r wil l either b e pre-
cluded by law or be subject to refusal by law or be subject 
to refusa l b y the competen t executiv e authority 5, if the 
facts on  which the  request for his  return is grounded do 
not constitute an offence under the law of the country or 
territory in which he is found." [emphasi s added] 

If i n s . 3(l)(c ) o f th e U.K . Ac t o f 196 7 th e word s 
"facts o n whic h th e request...i s grounded " ha d 
been use d i n plac e o f "th e ac t o r omissio n consti -
tuting th e offence " th e poin t upo n whic h th e 
applicant succeede d i n Gardner's  Case  coul d no t 
have bee n raised . Th e questio n thu s arise s whethe r 
the formulatio n o f th e doubl e criminalit y rul e i n th e 
U.K. Ac t o f 196 7 goe s beyon d wha t i s require d i n 
order t o provid e fo r th e substanc e o f th e principl e 
and erect s an unnecessarily technica l barrie r t o extra -
dition i n case s wher e ther e i s no doub t tha t th e con -
duct o f th e fugitive , viewe d a s a  whole , i s crimina l 
under th e law s o f bot h requestin g an d requeste d 
countries an d constitute s a n offenc e broadl y des -
cribed i n th e lis t o f returnabl e offences . 

17. I t wa s pointe d ou t b y Lor d Parke r C.J . i n 
Gardner's Case  [1968 ] 2  Q.B . 39 9 a t 41 2 tha t 
s. 3(l)(c ) of the Act of 196 7 goes further tha n s . 2 6 of 
the Extraditio n Ac t 1870 , applyin g i n respec t o f 
foreign States , which provides -
"26. Th e term "extradition crime" means a crime which, 

if committe d i n England o r within Englis h jurisdiction , 
would be one of the crimes described in the first schedule 
to this Act." 

There is an element o f tautology in s. 2 6 but i t is sub-
mitted, wit h respect , tha t Lor d Parke r C.J . i s correct 
in hi s vie w tha t unde r th e Extraditio n Ac t 187 0 i t i s 
unnecessary fo r th e purpos e o f satisfyin g th e doubl e 
criminality rule that th e offence charge d be examined 
in ever y particula r o f it s constituen t element s a s 
required t o sustai n th e charg e unde r th e la w o f th e 
requesting State . Thu s th e surprisin g resul t emerge s 
that th e doubl e criminalit y rul e i s mor e exacting , 
under Unite d Kingdo m law , i n relatio n t o Common -
wealth extraditio n tha n i t is in relation t o extraditio n 
with foreig n states . 

18. I t has not been possible for th e purposes of th e 
present stud y t o surve y th e legislatio n o f eac h o f th e 
Commonwealth membe r countrie s whic h hav e legis -
lated o n th e subjec t o f Commonwealt h extraditio n 
since th e Commonwealt h La w Ministers ' Meetin g i n 
1966, bu t i t woul d see m tha t man y o f thes e membe r 
States hav e legislate d similarl y t o th e Unite d 
Kingdom wit h regar d t o th e incorporatio n o f th e 
double criminalit y rule , e.g . Australia, 6 Malaysia 7 

and Singapore. 8 I n Canada , b y contrast , th e lapse d 
Bill t o giv e effec t t o th e 196 6 Scheme sough t t o pro -
vide i n claus e 2(1 ) similarl y t o th e les s rigorou s 

5 O'Higgin s point s ou t tha t thi s phras e suggest s a n alternativ e 
legislative approac h b y leavin g suc h question s t o executiv e 
authority permittin g discretionar y waive r o f th e rule : 

"Reform o f intra-Commonwealt h extradition " [1966 ] 
Crim. L.R . 36 1 a t 364 . 

6 Extraditio n (Commonwealt h Countries ) Ac t 1966-1976 , 
s. 4(1A) . 

7 Commonwealt h Fugitiv e Crimina l Ac t 1967 , s . 8(2)(e) . 
8 Extraditio n Ac t 1968 , s . 2(1) . 

requirements o f th e Imperia l Ac t o f 187 0 and thu s t o 
the tes t applie d i n respec t o f foreig n countries -
'"returnable offence ' i n respect of a part of the Common-

wealth, mean s a n offence , howeve r describe d that , i f 
committed i n Canad a o r withi n Canadia n jurisdiction , 
would be one of the crimes described i n Schedule I . . . " 

It i s submitted tha t th e Canadian formulatio n i s to be 
preferred t o tha t o f th e Unite d Kingdo m a s mor e 
accurately reflectin g th e intention o f Claus e 1 0 of th e 
1966 Schem e an d a s avoidin g th e anomal y o f 
imposing a  mor e stringen t tes t o f doubl e criminalit y 
in extraditio n application s fro m Commonwealt h 
countries tha n i n th e cas e o f foreig n countries . Th e 
Canadian formula , o r an y othe r tha t look s t o th e 
facts underlyin g th e offenc e charge d rathe r tha n t o 
the formal ingredient s o f the charge, would also meet 
the point made by the Rt. Hon . Lor d Hailsham of St . 
Marylebone i n hi s concluding remark s o n the discus-
sion o f extraditio n a t th e 197 3 Meeting o f Common -
wealth La w Ministers ; speakin g o f Gardner's  Case 
the Lor d Chancello r remarke d tha t tha t cas e woul d 
seem t o requir e tha t "i t wa s necessar y fo r countrie s 
to kee p eac h othe r informe d o f an y change s i n dom -
estic crimina l la w fo r the y coul d affec t th e right s o f 
extradition.''9 

19. Problem s o f doubl e criminalit y aris e als o i n 
respect o f extraterritoria l offences . Th e Schem e 
avoids referenc e t o jurisdiction an d define s a  return -
able offenc e merel y a s on e "punishabl e b y a  com -
petent court " i n the requesting country (Clause 2(a)). 
Under th e Ac t o f 188 1 problem s o f extraterritoria l 
offences coul d normall y b e resolve d withi n th e 
Commonwealth o n th e commo n basi s o f admiralt y 
jurisdiction, bu t with the gradual replacemen t o f tha t 
jurisdiction b y loca l legislation 10 an d th e fragmen -
tation o f th e characterizatio n o f suc h ship s a s 
"British ships " a  reciprocit y o f jurisdictio n concep t 
is neede d i n Commonwealt h extradition . A  simpl e 
realization o f thi s concep t i s containe d i n th e U.K . 
Fugitive Offender s Act , 1967 , s . 3(c ) whic h include s 
as a relevent offenc e a n extraterritorial offenc e whic h 
would b e a n offenc e agains t th e la w o f th e Unite d 
Kingdom i f i t wer e committe d i n correspondin g cir -
cumstances outsid e the United Kingdom. 11 The poin t 
is an importan t on e i n vie w o f th e growing exten t o f 
activities related to the exploitation o f the continenta l 
shelves an d economi c zone s o f coasta l countries , a s 
well as event s occurring o n boar d ship s an d aircraft . 

The specialit y rul e 
20. Th e speciality rule operates a t two stages in mos t 
legislation implementing the Scheme. I t operates firs t 
as a  restrictio n o n surrende r wher e th e requeste d 
country mus t b e satisfied tha t th e law of th e request -
ing country , o r th e term s o f a  specia l arrangement , 
provide tha t th e fugitiv e wil l no t b e deal t wit h fo r 
offences committe d prio r t o hi s surrender othe r tha n 
as permitte d b y th e rule . Secondly , th e rul e i s incor -
porated a s an expres s limitation o n the rights t o dea l 

9 Minutes , p . 73 . 
10 See , e.g. , th e Crime s a t Se a Act , 197 9 (Australia) . 
11 Se e als o Extraditio n (Commonwealt h Countries ) Ac t 

1966-1976, s.4(5)(c) , (7) , (8 ) (Australia) . 
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with a  fugitiv e wh o ha s bee n surrendere d b y anothe r 
Commonwealth country. 12 

21. Som e difficult y ha s bee n fel t b y certai n 
countries i n givin g legislativ e for m t o th e definitio n 
of othe r offence s caugh t b y th e rule . Th e Schem e 
itself, i n claus e 13(2 ) describe s a n offenc e i n respec t 
of whic h a  returne d fugitiv e ma y no t b e detaine d o r 
tried a s on e "othe r tha n th e on e fo r whic h h e wa s 
returned o r any lesse r offenc e prove d b y the fact s o n 
which tha t retur n wa s grounded or , wit h th e consen t 
of th e requeste d countr y o r territory , a  returnabl e 
offence o f th e sam e natur e a s th e offenc e fo r whic h 
he wa s returned. " Wha t i s mean t b y a  "lesse r 
offence"? Whil e th e offenc e o f inflictin g grievou s 
bodily har m migh t b e prove d b y th e sam e fact s o n 
which a  surrender fo r attempte d murde r i s requeste d 
and i s clearly a "lesser offence" , i n other cases it may 
not alway s b e s o clea r tha t on e offenc e i s "lesser " 
than another . Fo r example , woul d th e statutor y 
offence i n som e Commonwealt h jurisdiction s o f 
causing deat h b y dangerou s drivin g b e a  "lesse r 
offence" tha n manslaughte r whe n eac h carrie s th e 
same maximu m penalt y o f lif e imprisonment ? Th e 
problem migh t therefor e b e overcome , wit h n o 
evident prejudic e t o th e right s o f th e fugitive , i f th e 
word "other " wer e substituted fo r "lesser " i n clause 
13 of th e Scheme . 

22. A  related , thoug h different , proble m arise s 
where th e fugitiv e i s returne d o n a  charg e o f 
embezzlement o f £5,00 0 and , afte r th e retur n bu t 
before trial , further investigation s reveal that the sum 
involved i s £50,000. Th e offenc e i s the sam e bu t th e 
circumstances ar e more grave. Where the charges ar e 
separated into a number o f counts of a n indictment i t 
would b e necessary t o seek the consent o f th e surren -
dering countr y t o th e chargin g o f additiona l count s 
of a  "returnabl e offenc e o f th e sam e nature" . I t 
would see m tha t i n practice , althoug h consen t t o 
charge additiona l offence s i s regarde d a s a n excep -
tional procedur e t o b e use d onl y i n specia l circum -
stances, consen t wil l ordinaril y b e give n wher e 
additional offence s o r evidenc e hav e com e t o ligh t 
after th e original requisition fo r extraditio n ha d bee n 
made, o r wher e a  fres h o r re-formulate d charg e o f a 
comparable natur e coul d b e preferre d eithe r o n th e 
basis o f th e sam e fact s o r i n th e ligh t o f additiona l 
evidence discovere d afte r th e fugitive' s surrender . 
There ma y be , however , som e specia l problem s i n 
federal countries , suc h a s Australi a an d Canada , 
where State or Provincial authoritie s wish to charge a 
returned fugitiv e fo r othe r offences , an d wher e th e 
offences wer e know n a t th e tim e o f th e requisitio n 
made b y th e federa l authorities , bu t th e Stat e o r 
Provincial authoritie s wer e unawar e o f th e extra -
dition proceedings . Suc h reflection s promp t a  re -
examination o f th e relationshi p betwee n th e rul e o f 
speciality an d th e requirement s o f justice . Wh y 
should a  fugitiv e b e place d i n suc h a  tacticall y 
advantageous positio n wit h respec t t o other charges ? 
Three reason s migh t b e given : (a ) wher e th e fugitiv e 
is to be sent a long distance fo r trial , i t is right tha t h e 
should b e surrendere d onl y fo r thos e offence s whic h 

12 Se e e.g . th e Fugitiv e Offender s Act , 196 7 (U.K. ) ss . 4(3) , 14 . 

have bee n specifie d an d i n respec t o f whic h evidenc e 
has bee n adduced . Ther e i s a  stron g relationshi p 
between thi s aspec t o f th e rule , an d th e requiremen t 
of showin g a  prim a faci e cas e o f guilt . Thi s reaso n 
applies th e mor e strongl y wher e th e fugitiv e i s not a 
citizen or habitua l residen t o f the requesting country . 
(b) Th e rul e o f specialit y indirectl y reinforce s bot h 
the double criminality rul e and the rule against extra -
dition i n respec t o f politica l offences , b y makin g i t 
impossible fo r additiona l offence s t o b e charge d 
unless th e surrenderin g authoritie s ar e satisfied  tha t 
the offence i s extraditable . (c ) The rule protects fro m 
abuse th e lega l processe s o f th e requeste d countr y 
which i s calle d upo n i n extraditio n t o surrende r it s 
personal jurisdictio n over , an d protectio n of , th e 
accused fugitive . 

23. Fo r al l thes e reasons , howeve r difficul t i n 
practice som e application s o f th e rul e ma y be , i t 
would see m unacceptabl e t o propos e abandonmen t 
of th e rul e o f specialit y altogether . I t i s strongl y 
indicated, however , tha t executiv e practice in consid-
ering request s unde r Claus e 13(2 ) o f th e Schem e fo r 
consent t o prosecutio n fo r othe r offence s b e re -
examined. Articl e 1 4 of the European Conventio n o n 
Extradition, 1957 , make s suc h consen t mandator y 
"when th e offenc e fo r whic h i t i s requeste d i s itsel f 
subject t o extraditio n i n accordanc e wit h th e pro -
visions o f thi s Convention" , but , o f course , th e 
European Conventio n doe s no t requir e th e pro -
duction o f a  prima faci e cas e o f guil t b y the request -
ing authorities . Thu s th e nu b o f th e proble m o f 
speciality seem s t o b e th e requiremen t o f a  prim a 
facie case . A  basi s fo r solutio n o f th e difficult y ma y 
be th e dispensin g wit h th e proo f requiremen t i n 
charges of a  related nature connected with the cours e 
of conduc t fo r whic h th e fugitiv e ha s been returned . 
In respec t o f charge s o f a  different nature , unrelate d 
to tha t cours e o f conduct , consen t t o waiv e th e 
speciality rul e migh t reasonabl y b e refused . 

Citizenship o f fugitive s 
24. I n countrie s o f th e Britis h constitutiona l tra -
dition th e rule against the extradition b y a State of it s 
own citizens , favoure d b y countrie s o f th e Roma n 
Law tradition , ha s no t generall y bee n followed . 
Although ther e i s som e evidenc e tha t a t leas t a 
discretion t o refus e surrende r o f citizen s ha s bee n 
gaining greate r acceptanc e i n commo n la w countrie s 
in recen t years , th e proble m remain s tha t crimina l 
jurisdiction i s primaril y territorial . I f extraditio n i s 
refused o n the grounds o f citizenship in respect o f a n 
offence committe d i n th e requestin g State , justic e 
will fai l unles s legislatio n i n th e requeste d countr y 
permits jurisdictio n t o b e assume d o n th e basi s o f 
nationality o r o n som e basis other tha n territoriality . 
For thes e reasons a  discretion t o refuse th e retur n o f 
citizens o r permanen t resident s wa s no t include d i n 
the bod y o f th e Schem e bu t wa s place d i n th e 
optional supplementar y provisio n (2 ) of Anne x 2 ; by 
virtue o f Claus e 1 7 other countrie s ma y reserv e thei r 
positions wit h regar d t o a  countr y applyin g th e 
exception, o r ma y appl y th e Schem e wit h modifi -
cations t o suc h a  country . 
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25. I t i s appreciated tha t fo r specia l reason s som e 
Commonwealth membe r countrie s canno t surrende r 
their citizens , suc h a s i n th e cas e o f Cypru s whos e 
Constitution forbid s it . Bu t wher e a  Commonwealt h 
country wishes to reserve its right t o refuse surrende r 
of citizen s o n a  discretionary basi s i t should conside r 
providing fo r jurisdictio n ove r th e allege d offende r 
itself.13 Thi s i s th e positio n o f Europea n countries ; 
elementary justic e woul d see m t o requir e tha t a 
fugitive shoul d no t escap e o n ground s o f nationalit y 
alone. 

26. Th e Canadia n Transfe r o f Offender s Ac t 
1977 - 7 8 which permit s Canada t o enforce sentence s 
imposed o n Canadia n citizen s abroad an d t o repatri -
ate fo r enforcemen t o f thei r Canadia n sentence s 
citizens o f reciprocatin g countrie s prompt s th e 
question whethe r th e adoption o f a  Commonwealth -
wide schem e fo r th e transfe r o f convicte d offender s 
would eliminat e the need fo r an y country to refuse t o 
surrender it s ow n citizens . Wit h th e tw o scheme s 
operating sid e by side , extraditio n o f a  citizen woul d 
be fo r tria l only , wit h repatriatio n followin g upo n 
conviction fo r servic e o f th e sentence . Suc h a  pro -
posal i s beyond th e scope of th e present paper , bu t i s 
the subject o f a n Australian Memorandu m presente d 
to th e 197 7 meetin g o f Commonwealt h La w 
Ministers.14 

Political offence s an d terrorism 
27. Th e concept o f politica l offence s i n extradition i s 
well-known an d nee d no t b e traversed here . The par -
ticular formulatio n o f th e prohibitio n agains t th e 
return o f person s accuse d o r convicted o f a n offenc e 
of a  politica l characte r i n th e 196 6 Schem e (claus e 
9(1) and (2) ) i s drawn fro m th e simila r provision s o f 
the European Conventio n o n Extradition , 1957 , an d 
includes no t onl y a  prohibition agains t th e surrende r 
of person s accuse d o r convicte d o f offence s o f a 
"political character " bu t also those who, if returned , 
would b e prosecuted, o r migh t b e prejudiced a t thei r 
trial o r punished , o n accoun t o f race , religion , 
nationality o r politica l opinions . 

28. I n vie w o f th e increasin g us e o f violenc e i n 
politically connecte d o r motivate d acts , suc h a s 
hijacking o f aircraf t o r th e takin g o f hostages , th e 
Member State s o f th e Counci l o f Europ e adopte d i n 
1977 the European Conventio n o n the Suppression o f 
Terrorism. Th e chie f ai m o f th e Conventio n wa s t o 
restrict th e concept o f politica l offence s containe d i n 
the 195 7 Conventio n o n Extraditio n b y declarin g 
that, fo r th e purpose s o f extradition , a  numbe r o f 
offences commonl y associate d wit h terroris m ar e no t 
to b e regarde d a s politica l offences . Thes e offence s 
are define d a s includin g hijackin g an d othe r 
dangerous act s i n relatio n t o aircraft , offence s 
against diplomats , kidnapping , th e use of bombs an d 
firearms, an d othe r seriou s offences involvin g acts of 
violence. Derogatio n fro m th e politica l offenc e 

13 See , e.g . Lesotho , Fugitiv e Offender s (Amendment ) Order , 
1972. The Penal Cod e o f India , b y s . 3 , extends t o al l offence s 
committed b y India n citizen s abroad . 

14 LM M (77) 6. See also the accompanying pape r by Mr. Anthon y 
Webb o n th e transfe r o f offenders . 

category i s not , however , complete , fo r th e righ t t o 
refuse surrende r wher e th e fugitiv e migh t b e tried o r 
punished, o r migh t suffe r prejudice , o n accoun t o f 
his race, religion , nationalit y o r politica l opinions , i s 
preserved. Th e qualificatio n i s thu s a  delicatel y 
balanced one , bu t i t clearl y place s politicall y motiv -
ated violen t crim e outsid e th e prim a faci e politica l 
offences categor y an d protect s onl y thos e person s 
against who m i t coul d legitimatel y b e established (t o 
borrow th e dictu m o f Lor d Radcliff e i n Schtraks  v . 
Government of  Israel 15) tha t th e requestin g Stat e i s 
proceeding "fo r reason s othe r tha n th e enforcemen t 
of th e crimina l la w in it s ordinary , wha t I  might cal l 
its common o r international , aspect. " 

29. Th e United Kingdo m ha s ratifie d th e Conven -
tion an d ha s given i t the forc e o f domesti c la w in th e 
Suppression o f Terroris m Act , 1978 . Th e act s 
embraced withi n th e legislatio n exten d t o 1 9 cat -
egories o f offences . Th e Act applies in relation t o th e 
Fugitive Offender s Act , 196 7 i n respec t o f an y 
Commonwealth countr y whic h i s a party t o the 197 7 
European Conventio n an d ma y als o b e extende d i n 
respect o f othe r Commonwealt h countrie s whethe r 
they ar e partie s t o the Convention o r not . Th e possi -
bility o f extensio n t o non-Conventio n Common -
wealth countrie s envisage s tha t simila r legislatio n 
might b e adopte d b y thos e countries , an d als o 
embraces th e possibilit y tha t th e Unite d Kingdo m 
might retur n a  fugitiv e accuse d o r convicte d o f a 
violent offenc e comin g withi n th e Ac t eve n withou t 
the assurance o f reciprocity . I f ther e were a commo n 
mind amon g Commonwealt h countrie s whic h tende d 
towards th e provision s adopte d b y th e Europea n 
Convention o n Terrorism , an y futur e step s toward s 
revision o f the 196 6 Scheme should explor e the possi-
bility of addin g simila r provision s to existing clause 9 
of th e Scheme . 

Other circumstance s precludin g retur n 
30. Th e 196 6 Scheme , i n settin g ou t thre e specifi c 
and exclusiv e ground s fo r consideratio n unde r thi s 
head, i s mor e restrictiv e tha n s . 1 0 o f th e Fugitiv e 
Offenders Act , 188 1 which provide d additionall y fo r 
discharge where". . .  for an y reaso n i t would , havin g 
regard t o th e distance , t o th e facilitie s fo r communi -
cation an d t o al l th e circumstance s o f th e case , b e 
unjust o r oppressiv e o r to o sever e a  punishmen t t o 
return th e fugitiv e eithe r a t al l o r unti l the expiratio n 
of a  certain period." Th e New Zealand cas e of Re  H. 
[1971] NZL R 982 , decide d unde r th e Ac t o f 1881 , 
held tha t i t wa s a  groun d fo r discharg e wher e th e 
fugitive's healt h woul d b e s o seriously impaire d b y a 
long journe y (owin g t o a n uncontrollabl e hysterica l 
condition) tha t h e would b e unlikely eve r t o be fi t t o 
stand trial . N o doub t thi s wa s an unusua l case ; mor e 
usual case s can b e imagined wher e the state o f healt h 
of the fugitive merel y justifies a  delay in return. Eve n 
these case s d o no t appea r t o b e provide d fo r i n th e 
1966 Scheme . I t woul d thu s see m desirabl e t o con -
sider th e additio n o f a  fourt h sub-paragrap h t o th e 
existing paragrap h (3 ) o f Claus e 9  of th e Schem e a s 
follows-

15 [1964 ] A.C. 556 . 
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"(c) th e passage o f tim e sinc e the commissio n o f th e 
offence, or 

(d) the state of health or other personal circumstances 
of the  fugitive, 
it would, havin g regard to al l the circumstances. . . " 

Cases comin g unde r thi s ne w sub-paragrap h woul d 
normally b e treate d a s case s callin g fo r dela y rathe r 
than discharge . Th e additio n o f th e word s "o r othe r 
personal circumstances " shoul d provid e sufficien t 
flexibility t o dea l wit h an y othe r case s o f a n unusua l 
nature. 

31. Althoug h a  proposal fo r a n amendmen t o f th e 
Scheme doe s no t see m t o b e required , i t i s wort h 
noting i n passin g th e decisio n o f th e Queen' s Benc h 
Division (Lor d Widger y C.J. , Griffith s an d Gibso n 
JJ.) i n Re Tarling  [1979 ] 1  All E.R . 98 1 holding tha t 
an applicant fo r habea s corpus i s required t o put for -
ward o n hi s initia l applicatio n th e whol e o f th e cas e 
which i s then fairl y availabl e to him; h e is not fre e t o 
advance a n applicatio n o n on e ground , an d t o kee p 
back a  separate ground o f application a s a basis fo r a 
second o r renewe d applicatio n t o the court . I t woul d 
seem fro m th e reasoning o f th e court tha t thi s princi -
ple woul d apply , i n th e absenc e o f fres h evidence , 
even wher e th e ground s se t ou t unde r Claus e 9(3 ) o f 
the Schem e ar e no t invoked , a s the y ar e unde r th e 
U.K. Ac t o f 1967 , by way of habea s corpu s o r wher e 
there i s n o equivalen t o f s . 14(2 ) o f th e U.K . 
Administration o f Justic e Ac t 1960 . 

32. A  more radica l approac h t o Claus e 9(3) o f th e 
Scheme i s suggeste d b y a  readin g o f th e Canadia n 
Fugitive Offender s Bill , 1978 . Th e Canadia n Bil l 
ignores Claus e 9(3 ) altogether , thu s promptin g th e 
question whethe r th e thre e ground s fo r discharg e o r 
delay ar e necessar y a t al l i n th e ligh t o f th e change s 
that hav e occurre d sinc e their origina l appearanc e i n 
the Act o f 1881 . The firs t ground , triviality , migh t be 
argued t o b e unnecessary i n the ligh t o f th e specifie d 
list o f returnabl e offence s unde r th e Schem e couple d 
with th e requiremen t tha t the y b e punishabl e b y a 
possible penalty o f a t leas t 1 2 months' imprisonmen t 
by th e la w o f th e requestin g State . (Th e argumen t 
might hav e bee n mad e mor e strongl y ha d th e latte r 
prescription unde r th e Scheme applied also to the law 
of th e requeste d State) . Th e secon d ground , "ba d 
faith", i s a  difficul t on e t o invok e agains t a  fello w 
member o f th e Commonwealth , sinc e i t ca n scarcel y 
be don e withou t directl y impugnin g th e motive s o f 
the requestin g country . I t migh t persuasivel y b e 
argued tha t case s o f accusation s "no t mad e i n goo d 
faith i n the interests of justice" are already subsume d 
within the extended concept o f political offences con -
tained i n Claus e 9(2) . Th e thir d ground , passag e o f 
time, might , however , b e though t t o hav e continue d 
weight sinc e a  length y perio d o f time , fo r whic h n o 
adequate reaso n ha s bee n given , betwee n th e com -
mission o f th e offenc e an d th e reques t fo r return , 
might rais e a  questio n o f fairness , havin g regar d t o 
all th e circumstance s o f th e case . I t i s t o b e empha -
sized tha t th e question o f time-barred offence s (pres -
cription) whic h i s usall y deal t wit h expressl y i n 
treaties wit h civi l la w countries , doe s no t normall y 
arise a s betwee n commo n la w countries . 

33. Whil e th e Canadia n Bil l reject s implemen -
tation o f Claus e 9(3) of the Scheme, i t incorporates a 
novel exclusionar y ground . Sectio n 1 8 provides tha t 
"The Ministe r ma y refuse t o orde r th e surrender o f a 
fugitive offende r wher e i t appear s t o hi m tha t th e 
fugitive offende r woul d b e likel y to suffe r a n excess-
ively sever e o r inhuman e punishmen t fo r th e return -
able offenc e i n respec t o f whic h hi s retur n i s 
requested". Thi s sectio n goes beyond Supplementar y 
Provision 1  contained i n Anne x t o th e 196 6 Scheme 
dealing with the death penalty . I t might be concluded 
from th e draftin g histor y o f th e Canadia n Bil l tha t 
section 1 8 was the outcome of political factors specia l 
to Canada . Th e Canadia n Bil l thu s sharpen s th e 
question whethe r Claus e 9(3 ) o f th e 196 6 Schem e 
should b e left mor e or less in its present for m (subjec t 
to the addition propose d abov e fo r case s of health o r 
personal hardship ) o r whethe r i t shoul d b e aban -
doned an d redrafte d mor e i n lin e wit h th e Canadia n 
Bill. Th e resul t o f th e latte r approac h migh t b e th e 
drawing o f th e deat h penalt y exceptio n ou t o f th e 
optional Anne x an d it s incorporatio n i n th e mai n 
body o f th e Scheme . 

Costs 
34. Extraditio n i s a  costl y procedur e an d a 
significant extr a burde n i s place d o n th e requestin g 
country wher e i t i s required t o engag e counse l i n th e 
requested country . Th e 196 6 Scheme i s silen t o n th e 
subject. Bilatera l arrangement s have , however , deal t 
with th e proble m a s betwee n som e Commonwealt h 
members.16 Th e Unite d Kingdo m (i n respec t o f 
England an d Wales ) ha s mad e arrangement s o n a 
reciprocal basi s t o arrang e an d mee t th e cost o f lega l 
representation o f th e requestin g countr y wit h 
Australia, Canada , Cyprus , Gibraltar , Hon g Kong , 
Kenya, Malt a an d Ne w Zealand . Australi a offer s th e 
services of it s Crown Solicito r t o represent requestin g 
countries i n extraditio n proceedings , includin g an y 
proceedings b y wa y o f appea l o r review . Cost s an d 
disbursements ar e met by the Australian Governmen t 
including, where necessary, the briefing o f counsel by 
the Crow n Solicitor . N o undertaking s tha t Australi a 
will receiv e reciprocit y o f treatmen t ar e require d bu t 
Australia ma y var y th e term s o f it s assistanc e t o 
particular countrie s i f i t shoul d late r transpir e tha t 
they d o no t provid e simila r assistanc e i n th e case  o f 
an Australia n request . 

35. Reciproca l arrangement s a s t o cost s ar e no t 
normally mad e on a formal treat y basi s but ar e mad e 
as the occasion arises ; when a n extraditio n reques t i s 
made one party wil l inquire of the other whether suc h 
a reciprocatin g understandin g i s desired . I t ma y 
happen tha t a n unusuall y comple x cas e arise s i n 
which eithe r th e requeste d countr y wil l hav e t o 
confess it s inability to provide representation fro m it s 
own resource s o r i n whic h th e requestin g countr y 
prefers t o engag e a t it s ow n expens e counse l o f it s 
own choice . Bu t i n th e norma l ru n o f cases , 

16 Commonwealt h Secretariat , Survey  of  Extraditions  and 
Fugitive Offenders  Legislation  in  Commonwealth  Jurisdiction 
(1977)—Annex, "Particular a o f Legislation , Case-la w o r Stat e 
practice regardin g lega l cost s o f extraditio n i n th e 
Commonwealth countries. " 
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representation o f th e requestin g countr y b y th e 
government lega l officer s o f th e requeste d countr y 
appears t o wor k satisfactoril y an d indee d t o hav e 
certain advantages ; a  bod y o f expertis e an d 
experience i s buil t u p i n th e governmen t lega l 
department an d informatio n o n procedura l o r othe r 
difficulties ca n b e readil y exchange d wit h othe r 
countries. Th e questio n arise s whethe r thi s practic e 
should b e formalise d b y bein g writte n int o an y 
revision o f th e 196 6 Scheme . Th e mai n argumen t 
against suc h a  ste p woul d see m t o b e tha t th e cos t 
burden migh t fal l mor e heavily on the smal l Membe r 
countries i f the y ar e i n suc h a  positio n tha t the y 
anticipate receivin g mor e request s tha n the y woul d 
make. In  suc h circumstance s Member s migh t prefe r 
to leav e th e matte r t o bilatera l arrangement s a s an d 
when th e occasion arises . The argumen t i n favou r o f 
formalising reciprocit y o f representation , a t leas t i n 
cases whic h ar e no t usuall y difficul t o r complex , i s 
that countrie s whic h hav e no t previousl y mad e o r 
received request s wil l hav e a  startin g poin t fro m 
which t o approac h th e questio n o f cost s whic h may , 
of course , b e varie d i n th e ligh t o f specia l 
circumstances, b y individua l arrangements . I t i s 
worthy o f note that a n increasing number o f bilatera l 
extradition treatie s outside the Commonwealth mak e 
express provisio n fo r reciproca l representatio n b y 
local authoritie s i n th e requeste d State . Th e logi c o f 
this cours e withi n th e Commonwealt h seem s 
inescapable, whethe r i t i s t o b e achieve d b y forma l 
incorporation i n the Scheme , o r otherwise . 

Appeals b y requestin g government s 
36. I t has long been accepted in England tha t ther e is 
no righ t o f appea l b y a  requestin g governmen t 
against th e refusa l o f a  magistrat e t o commi t fo r 
surrender, whethe r under the Extradition Ac t 187 0 or 
the Fugitiv e Offender s Act , 188 1 o r 1967 . I n 
Atkinson v . United  States  Government, 17 however , 
this vie w wa s fo r th e firs t tim e challenge d whe n th e 
requesting governmen t proceede d b y wa y o f a  cas e 
stated b y th e magistrate . Th e Hous e o f Lord s 
ultimately rejecte d th e argumen t tha t a n appea l b y 
way o f case  state d lay , althoug h Lor d Morris' s 
dissenting speec h pointe d ou t th e anomal y thereb y 
created tha t a  mistak e mad e b y a  magistrat e a s t o a 
point o f law would go uncorrected. I n the unreporte d 
case o f Re  Slater  i n 197 7 th e Governmen t o f 
Singapore applie d b y way o f certiorar i t o revie w th e 
order o f a  magistrate , bu t a  Divisiona l Cour t o f th e 
English Hig h Cour t dispose d o f th e applicatio n 
without pronouncin g upo n th e availabilit y o f thi s 
procedure. 

37. I t i s a  plausibl e argumen t tha t requestin g 
governments shoul d b e give n a  righ t o f appea l 
against failur e t o commit , whethe r b y wa y o f revie w 
of th e magistrate' s findin g o f fac t o r o n question s o f 
law.18 Th e analog y o f committa l proceeding s i n 
domestic crimina l la w i s no t entirel y apt ; th e 

17 [1971 ] A.C. 197 . 
18 Th e Fugitive Offenders Bill , clause 13 , of Canada whic h lapse d 

in 1979 , provide d fo r appeal s o n question s o f la w agains t 
committal o r discharge . 

requesting governmen t i s disadvantage d b y distanc e 
and b y procedura l complexitie s i n renewin g a 
requisition fo r retur n an d i n presentin g furthe r 
evidence. Th e cos t facto r i s als o muc h greater . Th e 
question whethe r a  right o f appea l lie s at the instanc e 
of a  requestin g governmen t agains t non-committa l 
depends i n Englan d o n legislatio n othe r tha n th e 
Extradition o r Fugitiv e Offender s Acts , an d s o i t i s 
likely t o b e i n othe r Commonwealt h jurisdictions . 
While othe r consideration s obviousl y appl y i n 
proceedings othe r tha n extraditio n matters , th e 
question whethe r specia l revie w procedure s availabl e 
to requestin g governments , balancin g thos e offere d 
to th e fugitive , ough t t o b e writte n i n t o fugitiv e 
offenders legislation , i s worthy o f considerations. 19 

Return b y consen t 
38. Som e case s hav e occurre d i n recen t year s wher e 
the fugitiv e ha s desire d tha t extraditio n proceeding s 
be waived i n order tha t h e may retur n mor e speedily , 
and voluntarily , i n orde r t o fac e th e charge s mad e 
against him . Difficult y ha s arise n fro m th e lac k o f 
any legislativ e provisio n empowerin g a  magistrat e t o 
make a  "consen t order " fo r retur n i n suc h cases . I f 
proceedings hav e already commenced, th e requestin g 
government woul d hav e th e optio n t o withdra w it s 
request, bu t i n thi s cas e th e fugitiv e coul d no t 
lawfully b e returne d i n custod y and , i f th e fugitiv e 
suddenly change d hi s mind , proceeding s woul d hav e 
to b e begu n afresh . Ther e i s meri t i n th e suggestio n 
that an y revisio n o f th e 196 6 Scheme should contai n 
provision fo r ''consen t orders" , whic h woul d 
dispense wit h th e committa l proceeding s o n expres s 
waiver b y the fugitive . I f a  balancing advantag e i s to 
be give n t o th e fugitiv e i n suc h cases , i t migh t b e 
considered tha t th e speciality rule should apply on his 
return t o th e requestin g countr y notwithstandin g th e 
fugitive's essentiall y voluntar y return. 20 I f th e 
speciality rul e were to apply in such cases, care would 
be neede d t o ensur e tha t al l likel y charges wer e full y 
considered befor e th e orde r fo r retur n wa s made . 

Legal aid 
39. I t i s the position i n a  number o f Commonwealt h 
countries tha t lega l ai d i s available , whethe r fre e o r 
on a contributory basi s related to need, to fugitives i n 
extradition proceedings . Suc h ai d i s grante d unde r 
legal aid provisions o r schemes of general applicatio n 
and no t specificall y unde r fugitiv e offender s 
legislation.21 While there seems to be no evidence tha t 
fugitives ar e being denied lega l assistance on accoun t 
of indigence , i n an y revisio n o f th e Schem e a 
provision migh t appropriatel y appea r t o th e effec t 
that lega l aid wil l be made available to the fugitive i n 
proceedings fo r retur n unde r th e Scheme in the sam e 
circumstances an d unde r th e same conditions a s legal 
aid i s mad e availabl e t o citizen s o f th e requeste d 
country i n criminal proceedings . 

19 A  righ t o f appea l agains t th e grantin g o f habea s corpu s i s 
available t o a  requestin g governmen t i n Englan d unde r th e 
Administration o f Justic e Act , 1960 , s . 15 . 

20 Cf . R.  v . Corrigan [1931] 1  K.B. 527 . 
21 E.g . India , Crimina l Procedur e Code , 1973 , ss . 303 , 304. 
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Conclusion 
40. Ther e i s ever y reaso n t o conclud e tha t th e 196 6 
Commonwealth Schem e o n Renditio n o f Fugitiv e 
Offenders ha s prove d t o b e a  successfu l an d 
progressive basi s fo r co-operation , an d tha t 
Commonwealth extraditio n ha s bee n place d o n a 
footing consonan t wit h th e bes t internationa l 
principles an d practice . Suc h defect s o r ambiguitie s 
as th e Schem e ma y b e hel d t o have , i n th e ligh t o f 
experience, can be remedied b y collective action afte r 

appropriate discussions . Th e intention o f th e presen t 
review ha s bee n t o stimulat e though t abou t som e 
possible area s fo r improvement , withou t descendin g 
to to o muc h detail . Muc h ma y b e learn t fro m th e 
judicial an d executiv e experienc e o f Membe r 
countries, an d fir m proposal s fo r amendmen t o f th e 
Scheme, or the foreclosure o f other possible areas fo r 
discussion, hav e bee n deliberatel y avoide d a t thi s 
stage. 

APPENDIX 

SCHEME RELATING TO THE RENDITION O F FUGITIVE 
OFFENDERS WITHIN THE COMMONWEALTH 

Scope 
1. (1 ) Th e genera l provision s se t ou t i n thi s Schem e 
will gover n th e retur n o f a  perso n fro m on e par t o f 
the Commonwealth, i n which h e is found, t o anothe r 
part thereof , i n whic h h e i s accuse d o f a n offence ; 
and i n particular hi s return wil l only b e precluded b y 
law, o r b e subjec t t o refusa l b y th e competen t 
executive authority , i n th e circumstance s mentione d 
in thi s Scheme . 

(2) Fo r the purposes o f thi s Scheme a person liabl e 
to retur n a s mentione d i n paragrap h (1 ) i s describe d 
as a fugitive offende r an d each of the following area s 
is describe d a s constitutin g a  separat e par t o f th e 
Commonwealth, tha t i s to say — 
a) eac h sovereig n an d independen t countr y withi n 

the Commonwealt h togethe r wit h an y dependen t 
territories (whic h expression , fo r th e purpose s 
aforesaid, include s protectorate s an d protecte d 
states) whic h tha t countr y designates , an d 

b) eac h countr y withi n th e Commonwealth , which , 
though no t sovereig n an d independent , i s no t a 
territory designate d fo r th e purpose s o f th e 
preceding sub-paragraph . 

Returnable offence s 
2. (1 ) A  fugitiv e wil l onl y b e returne d fo r a 
returnable offence . 

(2) Fo r th e purpose s o f thi s Schem e a  returnabl e 
offence i s an offenc e describe d i n Annex 1  (whatever 
the nam e o f th e offenc e unde r th e la w o f th e 
countries an d territorie s concerned , an d whethe r o r 
not i t i s describe d i n tha t la w b y referenc e t o som e 
special inten t o r an y specia l circumstance s o f 
aggravation), bein g a n offenc e whic h i s punishabl e 
by a  competen t cour t i n th e countr y o r territor y t o 
which return i s requested b y imprisonment fo r twelv e 
months o r a  greate r penalty . 

Warrants, othe r than provisiona l warrant s 
3. (1 ) A  fugitiv e offende r wil l onl y b e returne d i f a 
warrant fo r hi s arres t ha s bee n issue d i n tha t par t o f 
the Commonwealt h t o whic h hi s retur n i s requeste d 
and either — 

a) tha t warran t i s endorse d b y a  competen t judicia l 
authority i n th e par t i n whic h h e i s foun d (i n 
which case , th e endorse d warran t wil l b e 
sufficient authorit y fo r hi s arrest) , o r 

b) a  furthe r warran t fo r hi s arres t i s issue d b y th e 
competent judicia l authorit y i n th e par t i n whic h 
he i s found , no t bein g a  provisiona l warran t 
issued a s mentione d i n claus e 4 . 

(2) Th e endorsemen t o r issu e o f a  warran t a s 
mentioned i n this clause may be made conditional o n 
the competen t executiv e authorit y havin g previousl y 
issued a n orde r t o proceed . 

Provisional warrant s 
4. (1 ) Wher e a fugitive offende r is , or is suspected of 
being, i n o r o n hi s wa y t o an y par t o f th e 
Commonwealth bu t n o warrant ha s been endorsed a s 
mentioned i n clause 3(l)(a) o r issued a s mentioned i n 
clause 3(l)(b) , th e competen t judicia l authorit y i n 
that par t o f th e Commonwealt h ma y issu e a 
provisional warran t fo r hi s arres t o n suc h 
information an d unde r suc h circumstance s a s would , 
in th e authority' s opinion , justif y th e issu e o f a 
warrant i f th e returnabl e offenc e o f whic h th e 
fugitive i s accuse d ha d bee n a n offenc e committe d 
within tha t authority' s jurisdiction . 

(2) A  repor t o f th e issu e o f suc h a  provisiona l 
warrant, togethe r wit h th e informatio n i n 
justification o r a  certifie d cop y thereof , wil l b e sen t 
to the competent executiv e authority and , i n a case in 
which tha t authorit y decide s o n th e said informatio n 
and an y othe r informatio n whic h ma y hav e becom e 
available tha t th e fugitiv e shoul d b e discharged, tha t 
authority ma y s o order . 

Committal proceeding s 
5. (1 ) A  fugitiv e offende r arreste d unde r a  warran t 
endorsed o r issue d a s mentione d i n claus e 3(1) , o r 
under a  provisiona l warran t issue d a s mentione d i n 
clause 4 , wil l b e brought , a s soo n a s i s practicable , 
before th e competent judicial authority who will hear 
the cas e i n th e sam e manne r an d hav e th e sam e 
jurisdiction an d powers , a s nearl y a s ma y be , 
including powe r t o reman d an d admi t t o bail , a s i f 
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the fugitiv e wer e charged wit h a n offenc e committe d 
within tha t authority' s jurisdiction . 

(2) Th e competen t judicia l authorit y wil l receiv e 
any evidence which ma y be tendered t o show that th e 
return o f th e fugitiv e offende r i s precluded b y law . 

(3) Wher e a provisional warran t ha s been issued as 
mentioned i n claus e 4  but , withi n suc h reasonabl e 
time a s wit h referenc e t o th e circumstance s o f th e 
case th e competen t judicia l authorit y ma y fix — 
a) a  warran t ha s no t bee n endorse d o r issue d a s 

mentioned i n claus e 3(1) , o r 
b) wher e such endorsemen t o r issu e of a  warrant ha s 

been mad e conditiona l o n th e issue of a n orde r t o 
proceed, a s mentione d i n claus e 3(2) , n o suc h 
order ha s bee n issued , 

the competen t judicia l authorit y wil l orde r th e 
fugitive t o b e discharged . 

(4) Wher e a  warran t ha s bee n endorse d o r issue d 
as mentione d i n claus e 3(1 ) th e competen t judicia l 
authority ma y commi t th e fugitiv e t o priso n t o awai t 
his retur n if — 
a) suc h evidenc e i s produce d a s establishe s a  prima 

facie case  that h e committed th e offence o f whic h 
he i s accused , an d 

b) hi s return i s not preclude d b y law, but , otherwise , 
will orde r hi m t o b e discharged . 

(5) Wher e a  fugitiv e offende r i s committe d t o 
prison t o awai t hi s retur n a s mentione d i n th e 
preceding paragraph , notic e of the fact wil l forthwit h 
be given t o the competen t executiv e authorit y i n tha t 
part o f the Commonwealth i n which he is committed. 

Return o r discharge b y executive authorit y 
6. Afte r th e expir y o f 1 5 days fro m th e dat e o f th e 
committal o f a  fugitiv e offende r t o priso n t o awai t 
his return , a s mentione d i n claus e 5 , for , i f a  wri t o f 
habeas corpus  o r othe r lik e proces s i s issue d wit h 
reference t o him , fro m th e dat e o f th e fina l decisio n 
thereon o f th e competen t judicia l authorit y 
(whichever dat e i s the later) , the competent executiv e 
authority wil l orde r hi s retur n unles s i t appear s t o 
that authorit y that , i n accordance with the provision s 
set ou t i n this Scheme , hi s return i s precluded b y law 
or should b e refused, i n which case that authority wil l 
order hi s discharge . 

Discharge b y judicial authorit y 
7. (1 ) Wher e afte r th e expir y o f th e perio d 
mentioned i n paragrap h (2 ) a  fugitiv e offende r ha s 
not bee n returned , a n applicatio n t o th e competen t 
judicial authorit y may be made by or on behalf o f th e 
fugitive fo r hi s discharg e an d if — 
a) reasonabl e notic e o f th e applicatio n ha s bee n 

given t o th e competen t executiv e authority , an d 
b) sufficien t caus e fo r th e dela y i s no t shown , th e 

competent judicia l authorit y wil l orde r hi s 
discharge. 

(2) Th e perio d referre d t o i n paragrap h (1 ) will b e 
prescribed b y la w an d wil l b e on e expirin g either — 

a) no t late r tha n tw o month s fro m th e fugitive' s 
committal t o priso n a s mentione d i n claus e 5 , o r 

b) no t late r tha n on e mont h fro m th e dat e o f th e 
order fo r hi s retur n mad e a s mentione d i n claus e 
6. 

Habeas corpu s 
8. I t wil l b e provide d tha t a n applicatio n ma y b e 
made by or on behal f o f a  fugitive offende r fo r a  writ 
of habeas  corpus  o r othe r lik e process . 

Circumstances precludin g retur n 
9. (1 ) Th e retur n o f a  fugitiv e offende r wil l b e 
precluded b y la w i f th e competen t judicia l o r 
executive authority i s satisfied tha t th e offence i s of a 
political character . 

(2) Th e retur n o f a  fugitiv e offende r wil l b e 
precluded b y la w i f i t appear s t o th e competen t 
judicial o r executiv e authority — 
a) tha t th e reques t fo r hi s surrende r althoug h 

purporting t o b e mad e fo r a  returnabl e offenc e 
was i n fac t mad e fo r th e purpos e o f prosecutin g 
or punishin g th e perso n o n accoun t o f hi s race , 
religion, nationalit y o r politica l opinions , o r 

b) tha t h e may be prejudiced a t hi s trial o r punished , 
detained o r restricte d i n hi s persona l libert y b y 
reason o f hi s race, religion, nationalit y o r politica l 
opinions. 

(3) Th e return o f a  fugitive offender , o r hi s retur n 
before th e expir y o f a  specifie d period , wil l b e 
precluded b y la w i f th e competen t judicia l o r 
executive authorit y i s satisfied tha t b y reaso n of — 
a) th e trivia l natur e o f th e case , o r 
b) th e accusatio n agains t th e fugitiv e no t havin g 

been mad e i n goo d fait h o r i n th e interest s o f 
justice, o r 

c) th e passag e o f tim e sinc e th e commissio n o f th e 
offence, 

it would , havin g regar d t o al l th e circumstance s 
under which the offence wa s committed, b e unjust o r 
oppressive o r to o sever e a  punishmen t t o retur n th e 
fugitive or , a s th e cas e ma y be , t o retur n hi m befor e 
the expir y o f a  perio d specifie d b y tha t authority . 

(4) Th e retur n o f a  fugitiv e offende r wil l b e 
precluded b y la w i f th e competen t judicia l o r 
executive authorit y i s satisfie d tha t h e ha s bee n 
convicted (an d i s neithe r unlawfull y a t larg e no r a t 
large i n breac h o f a  conditio n o f a  licenc e t o b e a t 
large), o r ha s bee n acquitted , whethe r withi n o r 
outside th e Commonwealth , o f th e offenc e o f whic h 
it i s accused . 

(5) Th e competen t authoritie s fo r th e purpose s o f 
this claus e wil l include — 
a) an y judicial authority whic h hear s or is competent 

to hea r suc h a n applicatio n a s i s mentione d i n 
clause 8 , an d 

b) th e executive authority b y whom any order fo r th e 
fugitive's retur n woul d fal l t o b e made . 

(6) I t will be sufficient complianc e with any one of 
the paragraph s (1) , (2) , (3) , (4 ) an d (5 ) i f a  countr y 
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decides that the competent authorit y fo r th e purpose s 
of tha t paragrap h i s exclusively the judicial authorit y 
or th e executiv e authority . 

(7) I f th e competen t executiv e authority — 
a) i s empowered b y law to certify tha t th e offence o f 

which a  fugitiv e offende r i s accused i s an offenc e 
of a  politica l character , an d 

b) i n th e cas e o f a  particula r fugitiv e offender , s o 
certifies, 

the certificat e wil l b e conclusiv e i n th e matte r an d 
binding upon th e competent judicial authority fo r th e 
purposes mentione d i n thi s clause . 

Double—criminality rul e 
10. Th e retur n o f a  fugitiv e offende r wil l eithe r b e 
precluded b y la w o r b e subjec t t o refusa l b y th e 
competent executiv e authorit y i f th e fact s o n whic h 
the reques t fo r hi s retur n i s grounde d d o no t 
constitute a n offence unde r th e law of th e country o r 
territory i n whic h h e i s found . 

Postponement o f retur n o f fugitiv e clarge d o r 
sentenced whe n foun d 
11. Wher e a  fugitiv e offender — 
a) ha s bee n charge d wit h a n offenc e triabl e b y a 

court i n that par t o f th e Commonwealth i n whic h 
he i s found , o r 

b) i s servin g a  sentenc e impose d b y a  cour t i n tha t 
part o f th e Commonwealth , 

then, unti l suc h tim e a s h e ha s bee n discharge d 
(whether b y acquittal , th e expiratio n o r remissio n o f 
his sentence , o r otherwise ) hi s retur n wil l eithe r b e 
precluded b y la w o r b e subjec t t o refusa l b y th e 
competent executiv e authorit y a s th e la w o f th e 
country o r territor y concerne d ma y provide . 

Priority wher e tw o o r mor e request s mad e 
12. Wher e request s fo r th e retur n o f a  fugitiv e 
offender t o two or more part s o f the Commonwealt h 
fall t o b e deal t wit h a t th e sam e time , th e competen t 
executive authorit y wil l determin e t o whic h par t h e 
should b e returned and , accordingly , ma y refus e th e 
other requests ; an d i n determinin g th e matte r tha t 
authority wil l conside r al l th e circumstance s o f th e 
case an d i n particular — 
a) th e relativ e seriousnes s o f th e offences , 
b) th e relativ e date s o n whic h th e request s wer e 

made, an d 
c) th e citizenshi p o r othe r nationa l statu s o f th e 

fugitive an d hi s ordinar y residence . 

Speciality rul e 
13. (1 ) Thi s clause relates to a  fugitive offende r wh o 
has bee n returne d fro m on e par t o f th e 
Commonwealth t o anothe r par t thereof , s o lon g a s 
he ha s no t ha d a  reasonabl e opportunit y o f goin g 
back t o th e firs t mentione d part . 

(2) I n the case of a  fugitive offende r t o whom thi s 
clause relates , hi s detention o r tria l i n the par t o f th e 
Commonwealth t o whic h h e ha s bee n returne d fo r 

any offence committe d prio r to his return (othe r tha n 
the on e fo r whic h h e wa s returne d o r an y lesse r 
offence prove d b y the fact s o n which tha t retur n wa s 
grounded or , wit h th e consen t o f th e requeste d 
country o r territory, a  returnable offence o f the same 
nature a s the offence fo r whic h h e was returned) wil l 
be preclude d b y law . 

(3) Th e referenc e i n paragrap h (2 ) t o detentio n 
includes a  referenc e t o detentio n fo r th e purpose s o f 
any proceeding s fo r returnin g o r surrenderin g th e 
fugitive offende r t o an y countr y o r territor y fo r tria l 
or punishmen t and , accordingl y i n th e case  o f a 
fugitive t o who m thi s claus e relate s suc h retur n o r 
surrender wil l be precluded b y law i f th e offence fo r 
which hi s retur n o r surrende r i s requested i s such a n 
offence a s i s mentioned i n paragrap h (2) . 

Return o f escape d prisoner s 
14. (1 ) I n th e cas e o f a  perso n who — 
a) ha s bee n convicte d o f a  returnabl e offenc e b y a 

court i n an y par t o f th e Commonwealt h an d i s 
unlawfully a t larg e befor e th e expir y o f hi s 
sentence fo r tha t offence , an d 

b) i s foun d i n som e othe r par t o f th e 
Commonwealth, th e provision s se t ou t i n thi s 
Scheme, a s applied fo r th e purposes o f thi s clause 
by paragraph (2) , will govern his return to the part 
of the Commonwealth i n which he was convicted . 

(2) Fo r th e purpose s o f thi s claus e thi s Schem e 
shall b e construed , subjec t t o an y necessar y 
adaptations o r modifications , a s thoug h th e perso n 
unlawfully a t larg e wer e accuse d o f th e offenc e o f 
which h e wa s convicte d and , i n particular — 
a) an y referenc e t o a  fugitiv e offende r shal l b e 

construed a s includin g a  referenc e t o suc h a 
person a s i s mentioned i n paragrap h (1) , an d 

b) th e referenc e i n claus e 5(4 ) t o suc h evidenc e a s 
establishes a  prima facie  cas e tha t h e committe d 
the offenc e o f whic h h e i s accuse d shal l b e 
construed a s a  referenc e t o suc h evidenc e a s 
establishes tha t h e ha s bee n convicted . 

(3) Th e reference s i n thi s claus e t o a  perso n 
unlawfully a t larg e shal l b e construe d a s includin g 
references t o a  perso n a t larg e i n breac h o f a 
condition o f a  licenc e t o b e a t large . 

Ancillary provision s 
15. Eac h Commonwealt h countr y o r territor y wil l 
take, subjec t t o it s constitution , an y legislativ e an d 
other step s whic h ma y b e necessar y o r expedien t i n 
the circumstance s t o facilitat e an d effectuate — 
a) th e retur n o f a  fugitiv e offende r wh o i s in transi t 

in it s territor y fo r tha t purpose , 
b) th e delivery of property foun d i n the possession of 

a fugitiv e offende r a t th e time o f hi s arres t whic h 
may b e materia l evidenc e o f th e offence o f whic h 
he i s accused , an d 

c) th e proo f o f warrants , certificate s o f conviction , 
depositions an d othe r documents . 
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Alternative arrangement s an d modification s 
16. Nothin g i n thi s Schem e shal l prevent — 
a) th e making of arrangement s betwee n tw o or mor e 

parts o f th e Commonwealt h fo r furthe r o r 
alternative provisio n fo r th e retur n o f offenders , 

b) th e applicatio n o f th e Schem e wit h modification s 
by an y par t o f th e Commonwealt h i n relatio n t o 
any othe r par t whic h ha s no t brough t clause s 1  to 
15 fully int o effect . 

Supplementary provision s 
17. An y par t o f the Commonwealth ma y o r may no t 
adopt eithe r o r both o f the supplementary provision s 
set ou t i n Anne x 2  but , wher e suc h a  provisio n i s 
adopted, an y othe r par t o f th e Commonwealt h ma y 
in relatio n t o th e firs t par t reserv e it s positio n a s t o 
whether i t wil l giv e effec t t o clause s 1  to 1 5 o r wil l 
give effec t t o the m subjec t t o suc h exception s an d 
modifications a s appea r t o i t t o b e necessar y o r 
expedient o r giv e effec t t o an y arrangemen t mad e 
under claus e 16(a) . 

ANNEX 1 
Description of Returnabl e Offence s 
A. 1 . Murde r o f an y degre e 

2. Manslaughte r 
3. A n offenc e agains t th e la w relatin g t o 

abortion 
4. Maliciousl y o r wilfull y woundin g o r 

inflicting grievou s bodil y har m 
5. Assaul t occasionin g actua l bodil y har m 
6. Rap e 
7. Unlawfu l sexua l intercours e wit h a  femal e 
8. Indecen t assaul t 
9 Procuring , o r traffickin g in , wome n o r 

young person s fo r immora l purpose s 
10. Bigam y 
11. Kidnapping , abductio n o r fals e imprison -

ment, o r dealin g i n slave s 
12. Stealing , abandoning , exposin g o r unlaw -

fully detainin g a  chil d 
13. Briber y 
14. Perjur y o r subornation o f perjury o r conspir -

ing t o defea t th e cours e o f justic e 
15. Arso n 
16. A n offenc e concernin g counterfei t currenc y 
17. A n offence agains t the law relating to forger y 
18. Stealing , embezzlement , fraudulen t conver -

sion, fraudulen t fals e accounting , obtain -
ing propert y o r credi t b y fals e pretences , 
receiving stole n propert y o r an y othe r 
offence i n respec t o f propert y involvin g 
fraud 

19. Burglary , housebreakin g o r an y simila r 
offence 

20. Robber y 
21. Blackmai l or extortion by means of threats or 

by abus e o f authorit y 

22. A n offenc e agains t bankruptc y la w o r 
company la w 

23. Maliciou s o r wilfu l damag e t o propert y 
24. Act s don e wit h th e intentio n o f endangerin g 

vehicles, vessel s o r aircraf t 
25. A n offenc e agains t th e la w relatin g t o 

dangerous drug s o r narcotic s 
26. Pirac y 
27. Revol t agains t th e authorit y o f th e maste r o f 

a shi p o r th e commande r o f a n aircraf t 
28. Contraventio n o f impor t o r expor t prohib -

itions relatin g t o preciou s stones , gol d an d 
other preciou s metal s 

B. Aidin g an d abetting , o r counsellin g o r procurin g 
the commissio n of , o r bein g a n accessor y befor e o r 
after th e fac t to , o r attemptin g o r conspirin g t o 
commit, an y o f th e offence s liste d i n paragrap h A 
above. 

ANNEX 2 
Supplementary Provision s 
Discretion a s respects return for offence s punishabl e 
by deat h 
1. Th e retur n o f a  fugitiv e offende r ma y b e refuse d 
by the competent executiv e authority wher e i t appear s 
to tha t authorit y that , b y reaso n that — 
a) i f he was returned h e would b e likely to suffer th e 

death penalt y fo r th e offence fo r whic h hi s return 
is requested , an d 

b) i n the country o r territor y i n which h e is found o r 
in any par t thereo f tha t offenc e i s not punishabl e 
by death , 

it would , havin g regar d t o al l th e circumstance s o f 
the case and t o any likelihoo d tha t i f no t returne d h e 
would b e immun e fro m punishment , b e unjus t o r 
oppressive o r too sever e a  punishment t o return him . 

Discretion a s respects retur n o f citizen s etc . 
2. (1 ) Th e retur n o f a  fugitiv e offende r wh o i s a 
national o r permanen t residen t o f th e par t o f th e 
Commonwealth i n whic h h e i s found — 
a) ma y b e preclude d b y law , o r 
b) ma y b e refuse d b y th e competen t executiv e 

authority: Provide d tha t retur n wil l no t b e s o 
refused i f th e fugitiv e i s als o a  nationa l o f tha t 
part o f th e Commonwealt h t o whic h hi s return i s 
requested. 

(2) Fo r th e purpose s o f thi s paragrap h a  fugitiv e 
shall b e treate d a s a  nationa l o f a  par t o f th e 
Commonwealth i f that par t consist s of , o r includes— 
a) a  Commonwealth countr y o f which he is a citizen, 

or 
b) a  countr y o r territor y hi s connectio n wit h whic h 

determines hi s nationa l status , 
in eithe r cas e a t th e dat e o f th e request . 
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