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INTRODUCTION

1. Law Officers of Small Commonwealth 
Jurisdictions met in Namibia in 1995. Having 
considered the question whether the London 
Scheme in its current form gave sufficient flexibility 
to their jurisdictions to enter into simple extradition 
arrangements with other countries and, in particular, 
with near neighbours, they requested that the issue 
of adding provisions to the London Scheme on the 
Rendition of Fugitive Offenders to facilitate 
simplified regional arrangements be considered by 
Law Ministers at their next meeting. Law 
Ministers may be interested to know that the Pacific 
Island Law Officers Meeting (PILOM) has already 
embarked on an exercise to revise national 
extradition laws in the region and to include in those 
national laws provisions which will permit simplified 
extradition arrangements to be adopted on bilaterally 
agreed bases between member countries.

BACKGROUND

2. As crime becomes increasingly global in 
nature and as criminals become internationally 
mobile there is a need for countries to consider 
whether their extradition laws are adequate to enable 
them to seek and grant extradition. Most 
Commonwealth jurisdictions have extradition laws 
which facilitate surrender of fugitives to other 
Commonwealth countries. These laws are, by and 
large, modelled on the 1966 London Scheme for the 
Rendition of Fugitive Offenders and relatively few 
of these laws have been amended to deal with 
changing global trends and an increase in crimes 
having an international element - even if that 
international element is merely the location of the 
fugitive.

THE COMMONWEALTH SCHEME FOR THE 
RENDITION OF FUGITIVE OFFENDERS (THE LONDON 
SCHEME)

3. Since the adoption of the London Scheme in
1966, Law Ministers of the Commonwealth have 
amended its provisions on three occasions. In 1983 
provision was made to limit the scope of the 
political offence exception by permitting countries to 
declare that certain acts may not be held to be of a 
political character. The 1986 amendments
abolished the list of offences for which extradition 
could be granted and replaced it with a simple dual 
criminality/minimum punishability test. The 1986 
changes also introduced the concept of temporary 
surrender of fugitives. In 1990 an optional annex 
was added to the Scheme to permit countries, on a 
bilateral basis, to modify the documentary 
requirements by, in effect, abolishing the application 
of the hearsay rule as it applied to documentary 
evidence submitted in support of extradition 
requests.

4. To the extent that Commonwealth countries 
have

(a) enacted laws to give effect to the London 
Scheme; and

(b) amended those laws periodically to reflect 
changes made to the Scheme by 
Commonwealth Law Ministers

the extradition relations between Commonwealth 
countries are reflective of modem extradition 
practice amongst common law countries. It is, 
however, fair to say that a significant number of 
member countries have not yet abolished the list 
approach to the determination of extraditable 
offences with the result that many crimes of major 
international concern are crimes for which 
extradition cannot be granted by those countries. It 
is equally fair to say that many countries, despite 
having laws capable of permitting positive responses 
to requests for extradition, have few if any 
extradition cases and that the reason for this is, in 
part, the difficulties experienced in conducting 
extradition proceedings and in making successful 
extradition requests.

A MEANS OF SIMPLIFYING EXTRADITION RELATIONS

5. Some Commonwealth countries have been 
giving preliminary consideration to suggestions that
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extradition relations between member countries 
could be significantly simplified and that 
consideration could be given to the revival of the 
backing of warrants system which operated 
between colonies and dependencies in specific 
regions. In this context it is relevant that the 
London Scheme itself envisages that additional or 
different arrangements may be appropriate between 
certain member countries. It provides in Clause 18 
that "Nothing in this Scheme shall prevent the 
making of arrangements between two or more parts 
of the Commonwealth for further or alternative 
provision for the return of offenders.”

6. Former British Colonies surrendered fugitive 
offenders between themselves on the basis of 
"backed warrants". Very simply explained, there 
was no requirement for the submission of formal 
documentation - other, of course, than the warrant 
issued in the requesting country, there was no 
inquiry into the merits of the case and, usually, little 
or no governmental involvement in the process. 
The police in one country, having secured a warrant 
for the arrest of a person suspected or accused of 
committing an offence, took that warrant to a 
magistrate in the country of refuge, had it "backed" 
or endorsed, executed it (usually with the assistance 
of local police, brought the fugitive before the 
courts, presented oral evidence to the magistrate 
and, subject to the right of the magistrate to refuse 
to issue a surrender warrant on specific grounds 
(now reflected in paragraph 10(3) of the London 
Scheme), was granted a surrender warrant and took 
the prisoner back to the country where he/she was 
wanted.

7. As former colonies enacted new extradition 
laws which reflected the London Scheme so they 
repealed the Imperial legislation which used the 
backing of warrant provisions between colonies in 
close geographical proximity to each other. There 
was a logical reason for this - the former colonies 
had attained status as sovereign nations and with that 
went the notion that sovereign nations dealt with the 
surrender of fugitive criminals between each other 
as an incident of sovereignty and with due formality 
which took into account differing legal systems and 
traditions.

8. The question could now be asked whether in 
taking on individual sovereignty Commonwealth 
countries really needed to throw out the benefits 
which came to them as constituent territories of a 
single sovereign? Did the attainment of 
independence make a real change to the relationship 
between them - was there a real need to abolish the 
structures which had worked between different 
colonies? Obviously some countries did not see a

necessity to restructure extradition laws when they 
gained independence and still extradite to 
Commonwealth countries on the basis of the 
Fugitive Offenders Act 1881 (UK). New Zealand is 
an example. The backing of warrants provisions of 
the 1881 Act applied between colonies within 
regions defined in UK Orders in Council. Certain 
groups of former colonies in Africa have continued 
special extradition relationships between themselves 
despite the attainment of independence. Despite 
having twice enacted new extradition legislation 
Australia has maintained the backing of warrants 
system between it and New Zealand by re-enacting 
the old provisions which provide the sole means of 
dealing with New Zealand requests. The procedures 
are used often and successfully by both countries - 
each of which (we understand) surrenders more 
fugitives to the other each year using these 
provisions than to the whole of the rest of the 
world.

9. Where there are special bilateral relationships 
between countries in a regional grouping there 
would seem to be good reason to give serious 
consideration to developing extradition relations 
between those countries which reflect the reality of 
the close relationship. Clearly the question whether 
a country is prepared to so simplify extradition 
relations with another country that it reintroduces 
the "backing of warrants" procedure must be 
determined in accordance with national policy which 
will take into account any relevant developments in 
laws to protect the interests of accused persons. It 
will also take into account foreign relations issues.

ADDING TO THE LONDON SCHEME

10. The London Scheme embodies agreed 
principles governing rendition. Annexes to the 
London Scheme contain principles which, while 
accepted as being a valid part of national extradition 
practices, are not necessarily acceptable in their 
content, detail or emphasis to all member countries. 
In other words, annexes contain discretionary 
provisions and alternatives to provisions in the 
Scheme.

11. A backing of warrant procedure is recognised 
as being inherently a practice which will not be 
universal in its adoption nor is it likely to be 
adopted by any one country in respect of all other 
countries in the Commonwealth. It is therefore 
appropriate that the question be considered only in 
the context of the adoption of an additional annex to 
the Scheme being an annex reflecting one form of 
alternative procedure already contemplated in Article
18. It would, of course, be possible to simply 
leave the Scheme as it is and acknowledge that it
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already accepts the adoption of additional 
procedures. The alternative argument is that the 
very countries which have most need for simplified 
procedures are the countries which would benefit 
most from assistance to formulate those procedures. 
There is therefore very good reason for Law 
Ministers to consider the issue and to endorse a set 
of principles which will guide the small jurisdictions 
in their efforts to introduce simpler extradition 
procedures where these are appropriate.

12. The first question is whether Ministers agree 
in principle that the London Scheme would be 
enhanced by the addition of an annex which sets out 
a backing of warrant procedure which can be 
incorporated into national law and brought into 
practice with appropriate member countries 
following bilateral agreement between two 
governments to so do. If the answer to this 
questions is yes (and Law Officers of Small 
Commonwealth Jurisdictions have expressed the 
preliminary view that they would find such an annex 
useful) Ministers must then consider the proper form 
of such an annex.

13. The great benefit to small jurisdictions of the 
system is that it removes the need for reliance on 
the diplomatic channel (which is often almost non­
existent in such countries), it is inexpensive to run 
because it does not take up the time of legally 
trained government lawyers but is administered (in 
most cases) by police, it does not rely on 
voluminous paperwork and it takes little court time.

14. Traditional backing of warrants procedures 
contemplate nothing more than the issue of a 
warrant for the arrest of a person accused or 
convicted of a crime and the delivery of that warrant 
to an appropriate officer in the jurisdiction of refuge 
(usually a magistrate) who endorses the warrant so 
as to permit its execution in the country of refuge. 
When the warrant is executed the wanted person is 
brought before a court (again usually a magistrate) 
who, having heard from both the arresting police 
officer and the fugitive as to certain specified issues, 
makes a determination on surrender. If the 
decision is to surrender the magistrate issues his or 
her warrant and the person is conveyed (after any 
necessary committal to custody for periods 
necessary to enable the making of an appeal against 
the decision) to the requesting jurisdiction. The 
critical feature of traditional backing of warrants 
procedures is that there are fewer protections 
available to the person sought, for example:

dual criminality is not a prerequisite;

the minimum punishability test is not applied;

the rule of speciality does not apply (with one 
notable recent exception);

the political offence exception is not relevant 
and none of the statutory safeguards are 
applied.

To the extent that there are protections for the 
fugitive they reside in the magistrate’s power to 
refuse surrender on the ground that the offence is 
trivial, the accusation is not made in good faith, 
there has been a lengthy lapse of time since 
commission of the offence or that surrender would 
be unjust, oppressive or too severe a punishment.

15. As mentioned earlier, the Fugitive Offenders
Act 1881 (Imp.) is still in force in New Zealand 
(with minor modifications). The backing of
warrants procedure in that Act is attachment 1 to 
this paper. It represents the simplest form. In its 
various revisions of its extradition laws Australia 
has on each relevant occasion re-enacted provisions 
which maintain this system for its extradition 
relations with New Zealand. The most recent
Australian re-enactment is attachment 2. It 
maintains the traditional elements but adds to them 
provisions for consent surrender and temporary 
surrender together with modernisation of the appeal 
procedures.

16. Between countries with very close links the 
traditional system is clearly entirely workable, but 
to be useful to a range of small Commonwealth 
jurisdictions a Commonwealth-wide procedure may 
need to take account of differing traditions, policies 
and laws. A new Annex to the London Scheme 
may therefore need to contemplate a wider range of 
protections for the fugitive and for the surrendering 
jurisdiction. These could include issues like 
prejudice, political offence, dual criminality and 
seriousness. If protections are to be listed in an 
additional annex to the Scheme, consideration could 
be given to simply replacing the existing discretions 
to refuse surrender with more modern equivalents.

17. Attachment 3 to this paper is a draft annex to 
the London Scheme for the Rendition of Fugitive 
Offenders entitled "Alternative Provisions for 
Dealing with Requests for Surrender”. While 
essentially adopting the traditional backing of 
warrants system it includes - in square brackets - 
some provisions designed to reflect recent 
international developments in extradition practice. 
The draft has been prepared by the Secretariat at the 
request of the Law Officers of Small 
Commonwealth Jurisdictions and is submitted for 
consideration. Where the London Scheme contains 
provisions which would facilitate administration of
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a backing of warrants scheme these have been 
duplicated in the draft.

18. Attachment 4 to this paper contains a draft 
amendment to clause 19 of the Scheme which will 
be required if an additional annex to the Scheme is 
adopted.

February 1996
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ATTACHMENT 3 

ANNEX 4DRAFT 

ALTERNATIVE PROVISIONS FOR 
DEALING WITH REQUESTS FOR 
SURRENDER

It may be provided by a law in any part of the 
Commonwealth that the procedures contained in this 
Annex to the London Scheme shall govern the 
rendition of fugitive offenders between it and any 
other part of the Commonwealth to which the 
provisions of a law reflecting this annex shall apply.

1. A fugitive offender will only be returned if a 
warrant for his arrest has been issued in that part of 
the Commonwealth to which his return is requested 
and that warrant is endorsed by a magistrate in the 
part in which he is found (in which case, the 
endorsed warrant will be sufficient authority for his 
arrest).

2. Where a fugitive offender is, or is suspected 
of being, in or on his way to any part of the 
Commonwealth but no warrant has been endorsed 
as mentioned in clause 1, a magistrate in that 
part of the Commonwealth may issue a 
provisional warrant for his arrest on such 
information and under such circumstances as would, 
in the magistrate’s opinion, justify the issue of a 
warrant and for the purposes of this paragraph 
information contained in an international notice 
issued by the International Criminal Police 
Organisation (INTERPOL) in respect of a fugitive 
may be considered by the authority, either alone or 
with other information, in deciding whether a 
provisional warrant should be issued for the arrest 
of that fugitive.

3.(a) A person who is arrested under either a 
warrant which has been endorsed as 
mentioned in clause 1 or a provisional warrant 
issued in accordance with clause 2 shall be 
brought as soon as practicable before a 
magistrate.

(b) The person shall be remanded by a magistrate 
in custody or on bail for such period or 
periods as may be necessary for proceedings 
for the purpose of clause 5 of this Annex to 
be conducted.

4. Where a person has been remanded after being 
arrested under a provisional warrant and an 
endorsed warrant has not been obtained in relation

to the person and the magistrate is satisfied that 
there has been reasonable time for such a warrant to 
be obtained, the magistrate shall, if the person is 
held in custody, order the release of the person or, 
if the person is remanded on bail, order the 
discharge of the recognizances on which bail was 
granted.

5. Where a person has been remanded after being 
arrested under an endorsed warrant or has been 
remanded after being arrested under a provisional 
warrant and an endorsed warrant has been obtained 
in relation to the person the magistrate shall either:

(a) (i) by warrant, order that the person be
surrendered to the part of the 
Commonwealth in which the endorsed 
warrant issued; and

(ii) order that, pending the execution of the 
warrant referred to in paragraph (a), 
the person be committed to prison; or

(b) if the magistrate is satisfied by the person that
because

(i) the offence in relation to which the 
endorsed warrant was issued is of a 
trivial nature;

(ii) the accusation was not made in good 
faith or in the interests of justice; or

(iii) a lengthy period has passed since the 
offence was committed or allegedly 
committed; [or

(iv) the facts on which the request 
for his return is grounded do not 
constitute an offence under the law 
of the country or territory in which 
he is found; or

(v) the offence is an offence only under 
military law or a law relating to 
military obligations; or

(vi) the offence in respect of which the 
endorsed warrant was issued is of a 
political character; or
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(vii) the person may be prejudiced at trial 
or punished, detained or restricted in 
his or her personal liberty by reason 
of race, religion, nationality or 
political opinions]

it would, having regard to all the 
circumstances of the case be unjust, 
oppressive or too severe a punishment to 
return the fugitive, he shall order the person 
to be released.

[(c) In proceedings under this clause, the person is 
not entitled to adduce and the magistrate is not 
entitled to receive evidence to contradict an 
allegation that the person has engaged in 
conduct constituting an offence in relation to 
which any endorsed warrant was issued.

(d) The magistrate shall, after making an order in 
relation the person under paragraph (a), 
inform the person that he or she may, within
15 days of the day on which the order is 
made, seek a review of the order.]

6. A fugitive offender may waive the right to 
have a hearing for the purposes of clause 5, and if 
satisfied that the fugitive offender has voluntarily 
and with an understanding of its significance 
requested such waiver, the magistrate may make an 
order by consent for the committal of the fugitive 
offender to prison, or for his admission to bail, to 
await return.

7.(a) an application may be made to a court of 
competent jurisdiction by or on behalf of a 
fugitive offender for a writ of habeas corpus 
or other like process.

(b) an application may be made to a court of 
competent jurisdiction by or on behalf of the 
government of the requesting part of the 
Commonwealth for review of the decision of 
the magistrate.

(c) the Court may by order confirm the order of 
the magistrate and order, by warrant, that the 
person be surrendered or quash the order of 
the magistrate and order the release of the 
person.

8.(a) Where after the expiry of the period 
mentioned in paragraph (b) a fugitive offender 
has not been returned, an application to the 
competent judicial authority may be made 
by or on behalf of the fugitive for his 
discharge and if

(i) reasonable notice of the application has 
been given to the competent executive 
authority, and

(ii) sufficient cause for the delay is not 
shown, the competent judicial authority 
will order his discharge.

(b) The period referred to in paragraph (a) will be 
one expiring either

(i) not later than two months from the 
fugitive’s committal to prison as 
mentioned in clause 5, or

(ii) not later than one month from the date 
of the order for his return made as 
mentioned in clause 7.

9.(a) Subject to the following provisions of this 
clause, where a fugitive offender

(i) has been charged with an offence
triable by a court in that part of the
Commonwealth in which he is found, 
or

(ii) is serving a sentence imposed by a 
court in that part of the 
Commonwealth,

then until such a time as he has been
discharged (whether by acquittal, the 
expiration or remission of his sentence, or 
otherwise) his return will either be precluded 
by law or be subject for refusal by the 
competent executive authority as the law of 
the country or territory concerned may
provide.

(b) Subject to the provisions of this Annex, a 
prisoner serving such a sentence who is also 
a fugitive offender may, at the discretion of 
the competent executive authority of that part 
of the Commonwealth in which the prisoner is 
held, be returned temporarily to another part 
of the Commonwealth in which he is accused 
of a returnable offence to enable proceedings 
to be brought against the prisoner in relation 
to that offence on such conditions as are 
agreed between the respective parts of the 
Commonwealth.

10.(a) In the case of a person who -

(i) has been convicted of a returnable 
offence by a court in any part of the
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Commonwealth and is unlawfully 
at large before the expiry of his 
sentence for that offence, and

(ii) is found in some other part of the 
Commonwealth, the provisions set out 
in this Annex, as applied for the 
purposes of this clause by paragraph 
(b), will govern his return to the part 
of the Commonwealth in which he was 
convicted.

(b) For the purposes of this clause this
Annex shall be construed, subject to 
any necessary adaptations or modifications, 
as though the person unlawfully at large were 
accused of the offence of which he was 
convicted and, in particular any reference to 
a fugitive offender shall be construed as
including a reference to such a person as is 
mentioned in paragraph (a), and

(c) The references in this clause to a person
unlawfully at large shall be construed as
including reference to a person at large in 
breach of a condition of a licence to be at 
large.

11. Provisions of the law of the requested country 
relating to search for, seizure of and return (to the 
part of the Commonwealth in which the endorsed 
warrant was issued) of property which may be 
material evidence of the offence of which the person 
is accused shall apply mutatis mutandis to cases 
dealt with under this Annex.

12. Provisions of the law of the requested country 
relating to the transit of fugitive offenders through 
a part of the Commonwealth for the purpose of 
surrender to another part of the Commonwealth 
shall apply mutatis mutandis to cases dealt with 
under this Annex.
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ATTACHMENT 4

If an additional annex to the London Scheme for 
the Rendition of Fugitive Offenders is adopted 
there is a need to amend Clause 19 of the Scheme 
by adding a reference to the Annex and its intended 
scope of operation. The following draft is 
proposed for consideration:

(3) Two or more parts of the Commonwealth 
may make arrangements under which in 
matters of rendition between them the 
provisions of Annex 4 will replace the 
provisions of the Scheme.
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