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Introduction

The states of Southern Africa are currently in nego-
tiations with the European Union (EU) on Econ-
omic Partnership Agreements (EPAs). The negotia-
tions result from the Cotonou Agreement between
the EU and 77 developing countries in Africa, the
Caribbean and the Pacific (the ACP states). Cotonou
came into effect in 2000 in succession to the Lomé
Convention, which was an ‘aid and trade’ agree-
ment between the ACP group and the EU.

The Cotonou Agreement encourages signatories
either to conclude trade agreements with the EU by
no later than 31 December, 2007, or to reach alter-
native arrangements. The negotiations are of criti-
cal importance to the ACP countries, given that for
most of them, the EU is by far their major trade and
development partner.

The EPAs are being negotiated as regional rather
than national agreements, and their eventual out-
come could have a significant impact on regional
integration in Southern Africa and on the future
shape of regional organisations. It is for the South-
ern and East African states to decide on the nature
and composition of the EPAs, although the EU has
stated on several occasions that it would like them
to become engines for regional integration. The sit-
uation in the region is extremely complex, however,
and it seems at the moment that the EPA talks are
frustrating, rather than facilitating, regional co-
operation. One reason for this is that Southern and
East African states formed two new groups for nego-
tiating purposes, having decided against negotiating
through existing regional groupings. Since all these
states already belong to at least one of a series of
regional organisations that overlap in membership

and goals, the two new groups are likely to further
complicate the situation.

This chapter looks at the EPA negotiations,
what they entail and what progress has been made
towards reaching agreements. It also examines the
move towards regional integration in Southern
Africa and how this process might be influenced by
the EPA talks. It argues that the EU’s overall negoti-
ating approach in part rests on the premise that suc-
cessful regional organisations already exist (or will
exist by 2008) to form the basis of the EPAs. Unfor-
tunately, in Southern Africa this is not so. For this
reason the implementation of the EPAs could have
a negative impact on the region, unless the agree-
ments address issues of development and supply-side
constraints.

The problem faced by Southern African govern-
ments in negotiating EPAs that will contribute to
their development is threefold. The first difficulty is
a lack of progress towards regional integration, the
second, a lack of uniform policies and practices
among the states that inhibits regional integration,
and the third arises from traditional constraints such
as rules of origin (see below) that have hindered
Southern African exports to the EU.

Background to the EPA negotiations

The Cotonou Agreement has its origin in the Lomé
Convention, which dates back to the Treaty of
Rome (1957) that established the European Eco-
nomic Community (EEC). The EEC had commit-
ted itself to the economic development of its mem-
ber states’ former colonies; a commitment later
translated into the Yaoundé Agreements, the fore-
runners of the Lomé Convention. At the time, the
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Caribbean and Pacific islands opted to ally them-
selves with the African states, which (ironically per-
haps) enjoyed substantial political clout with the
EEC. The resultant ACP grouping has, over the past
few decades, grown into the largest single global
instrument of North—South co-operation.

Initial steps towards dismantling the Lomé Con-
vention were taken in 1996, when the EU released a
Green Paper on the future of the Convention. Lomé
had served as the principal tool for the EU to pro-
mote the development of its former colonies and
their integration into the global economy. Its effec-
tiveness had, however, come under question, in par-
ticular because despite the trade preferences they
enjoyed under Lomé, ACP countries had not been
able to diversify their production base (see Annex
1) or make real progress towards participation in the
global economy. It was feared that the preferences
were in practice locking countries into a rigid pro-
duction and marketing regime rather than encour-
aging a search for new areas of comparative advan-
tage. In addition, the preferences began to come
under increasing pressure from the World Trade
Organization (WTQO). Lomé IV bis was legitimised
through a waiver from general obligations under the
WTO'’s forerunner, the General Agreement on
Tariffs and Trade (GATT), but this became increas-
ingly difficult to defend as the ‘banana regime’ case
demonstrated (see Annex 2). (The Cotonou Agree-
ment currently also has a waiver from the WTO,
which will expire in December 2007.) The EU
would prefer a future trade agreement with the ACP
that would require no waivers from the WTO.!

Successive Lomé Conventions (Lomé II, IIT and
IV, respectively in 1979, 1985 and 1990) brought
with them increasingly cumbersome and complex
instruments for development co-operation and aid
disbursement, while a weakening of political ties
between member states of the EU and their former
colonies, in the wake of the expansion of EU and
ACP groups and a changing geo-political climate,
was a further factor to be considered.

Aside from these compelling arguments, the
EU’s desire to move from Lomé was informed by an
ideology of liberalisation and globalisation in which
colonial ties and preferences had no place. During
the early 1990s serious doubts were raised among

donor countries about the effectiveness of aid and
trade preferences. Many donors believed that it was
trade and not aid that would ultimately lift poor
countries out of their cycle of poverty. It was felt
that aid recipients had become overwhelmingly cor-
rupt and incapable of government, let alone of using
donor funds effectively. In Europe the welfare state
was on the decline, budgets had became increas-
ingly tight and European electorates objected to
their taxes keeping corrupt foreign leaders in place
and palace. These sentiments were unaffected by
the wave of democratisation that swept through the
ACP group. Increasingly, the EU began to attach
political conditions to its development assistance —
a move the ACP found highly offensive and one
that put a severe strain on political relationships
under the Lomé Convention.

With the establishment of the WTO as succes-
sor to GATT in 1995, the EU began increasingly to
rely on the WTO to provide the primary framework
for its trade relationships with the world and the
Lomé Convention fell well outside that structure. In
addition, while the EU was anxious to be seen as a
driving force at the WTO it came under frequent
criticism, in particular for its maintenance of Euro-
pean domestic agricultural subsidies that other
WTO interests saw as distorting the international
agricultural market. The EU was also involved in a
very lengthy dispute at the WTO with the United
States and Ecuador regarding its banana regime (see
Annex 2), which formed one of the cornerstones of
the Lomé Convention. Successive WTO rulings
went against the EU.

Against this background the Lomé Convention
had become a burden to the EU and needed reform,
as was indicated by the publication of the 1996
Green Paper on its future. The paper contained four
options for the future of the trade preferences con-
tained in Lomé:

* maintaining the status quo;

® integrating into the Generalised System of Pref-
erences;

* uniform reciprocity; or

o differentiated reciprocity.
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Although all four options seemed somewhat unreal-
istic at the time the Cotonou Agreement, negoti-
ated from 1998 to 2000, managed to strike a fine
balance between them, introducing the concept of
reciprocity while maintaining the Lomé acquis.

According to the European Centre for Develop-
ment Policy Management:®

From the outset of the negotiating process, it became
clear that the new round would not be business as
usual. From an EU perspective, the imperatives
were to apply greater aid selectivity and differentia-
tion in the treatment of ACP countries; to link aid
and performance; to make the trade régime ‘compat-
ible’ with the requirements of the WTO; to ensure a
closer involvement of civil society, the private sector
and the economic and social actors, as well as to
rationalise Lomé co-operation instruments.

The Cotonou Agreement, signed in Benin in June
2000, replaces all the old Lomé conventions. It
makes provision for aid and trade. Under aid, it
identifies three main areas of support: economic
development, social and human development and
regional integration and co-operation. In addition,
it stresses the pivotal role of the private sector in
development. An investment facility has been cre-
ated to assist the banking sector to finance local
business ventures and the agreement provides for
the establishment of an ACP-EU private sector
business forum (see Annex 3 for information on the
role civil society is expected to play).

In an effort to simplify the instruments of co-
operation that had become so cumbersome under
Lomé, Cotonou provides only two instruments —
the investment facility, and grants. Financial assis-
tance takes place at two levels with two different
kinds of financial structures. They are, respectively:

e regional indicative programmes, with grants
to regional integration organisations, targeting
schemes that are regional in nature but mainly
concern regional integration, trade and infra-
structure; and

® national indicative programmes, with grants to
ACP governments aimed at long-term develop-
ment projects in limited areas in line with partner
countries’ national development plans.?

Joint institutions have been put in place to
administer the agreement, including the ACP-EU
Council of Ministers, the Joint Parliamentary
Assembly and the Committee of Ambassadors.*

[t was agreed that the ACP and the EU would
negotiate trade agreements to replace the old Lomé
provisions by December 2007, when the WTO
waiver will expire. The new agreements, or forms of
alternative arrangement, are supposed to be in place
by the time the old Lomé preferences end. The
negotiations are, however, still a long way from com-
plete. Only the EU objectives are clear, although
even there some contradictions can be found.

The European point of view

In line with the thinking behind the negotiations
that led to the Cotonou Agreement, the EU is
focusing strongly on developing regional integration
among the ACP states. Although Cotonou provides
for states to opt out of negotiating a regional EPA,
the EU mandate focuses exclusively on options for
regional agreements. Several EU officials have also
pointed out that they would prefer to see progress
towards regional integration between ACP coun-
tries before other talks begin, but this approach
seems unrealistic, given that successor agreements
must be in place by the time the Lomé trade prefer-
ences expire.

The preamble to the EU’s negotiating mandate
refers to ‘the commitment of the parties to support
the regional integration process within the ACP
states and to foster regional integration as a key
instrument for the integration of ACP countries
into the world economy.” In spite of this expressed
aim, however, many observers in non-government
organisations suspect that the EPA talks may be
merely part of an aggressive strategy to open up
opportunities for EU business in the ACP countries.

The overall aim of the EU is to establish free
trade agreements (FTAs) between the EU and the
ACP. These agreements should be WTO-compati-
ble and therefore cover ‘substantially all trade’, but
the exact definition of what constitutes substan-
tially all trade is still up for debate. During South
Africa’s negotiations with the EU, the latter stated
that the term means ‘on average 90% or more of all
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trade flows’. Despite this, however, South Africa
eventually managed to secure only an 86% liberal-
isation level for its trade with the EU, with the EU
liberalising more substantially to reach the 90%
average. The ACP can probably expect an even
lower level of coverage than South Africa achieved.

During the Cotonou negotiations it was agreed
that no ACP country should be worse off under an
EPA than it was under the Lomé Convention. ACP
countries are therefore offered improved market
access to the EU and it is generally understood that
this will mean duty- and quota-free access for all of
them. This may bring significant adjustment costs
to some, if their preferential advantage wis-d-vis
ACP competitor countries is eroded. Negotiators,
therefore, must consider how to compensate the
countries in question, or find a way to maintain
their preferences without breaching WTO rules. To
maximise gains from market access, they will also
have to simplify and optimise rules of origin and
address the difficulties ACP countries encounter in
meeting the EU’s stringent sanitary and phytosani-
tary (SPS) rules. Suggestions so far have leaned
towards a simple 25% value-added requirement for
rules of origin, with full ‘cumulation’ (that is, recog-
nition of third-party value-added processes) with all
developing countries, including South Africa.® The
ACP should be closely involved in setting SPS stan-
dards and significant EU support should go to estab-
lishing regional centres of excellence capable of
standards verification.

For its part the EU will expect liberalisation of
ACP markets for EU products. The least-developed
ACP nations will not be under an obligation to rec-
iprocate unless they accept reciprocation as part of
the agreement (this would be the case only if they
decide to enter into a FTA with the EU, not if they
opt for the Everything But Arms — EBA — option
(see below) or the EU’s Generalised System of Pref-
erences ~ GSP). The negotiating mandate acknowl-
edges that asymmetrical time frames and implemen-
tation periods are necessary. It is not clear, however,
what exact measures are permissible as special and
differential treatment (SDT). This is still under
negotiation at the WTO; but one might expect a
reduced level of product coverage and a lengthy
implementation period, similar to concessions granted

South Africa in the South Africa—EU Trade, Devel-
opment and Co-operation Agreement (TDCA).

Controversially, trade-related areas such as
investment, competition, procurement and trade
facilitation, as well as trade in services, will be
included in the talks. This has led many to com-
ment that the EPA negotiating agenda is more
ambitious than under the WTO and it is feared that
the ACP will commit to concessions they would not
have made within the WTO context. For example,
since no decision has been reached in the WTO on
preferences and SDT, it would seem sensible not to
push the issue in the EPA talks.” (Ironically, the
Common Market for Eastern and Southern Africa
[COMESA] is quite advanced in formulating
regional policy on these issues, but at present is not
willing to discuss them with the EU.)?

Chief EU negotiator Karl Falkenberg contends
that the EPAs will create regional markets that will
eliminate the small fragmented markets currently
common in the ACP and that the creation of com-
petition, investment and procurement rules based
on these enlarged markets will be to the benefit of

the ACP:

When India argues that investment rules should not
be negotiated internationally, from an Indian per-
spective, this may make sense. From a Burkina Faso
or Mali or Mauritian perspective it makes no sense.
These small economies will have to compete for
investment and this competition should be built on a
larger internal market, hence regional integration,
and more stable, predictable rules for inwvestors,
hence inclusion of investment rules in EPAs.

Falkenberg further argues that investment rules will
be designed to favour small- and medium-sized
enterprises and not necessarily large companies that
manage to operate without such rules. On govern-
ment procurement, the EU argues that:’

In countries that lack large public budgets, it is even
more relevant that the existing resources are used in
the best price quality ratio possible. In fact introduc-
ing procurement rules will essentially aim at trans-
parency and predictability. The idea of preference in
favour of local competition should be acceptable pro-
vided it is not to be a discretionary one.
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The European attitude to the EPAs will, therefore,
only make sense if approached from a regional
standpoint. Yet creating regional groupings capable
of negotiating and finalising the EPAs becomes
extremely problematic in the context of Southern

Africa.

Challenges ahead

There are currently 77 ACP states. Quite aside from
the fact that the EU approach to the EPAs is
grounded in regionalisation, it is clear that negotiat-
ing separate FTAs with each of the 77 would have
been excessively cumbersome and time-consuming
for the EU. Logic might suggest that a regional
grouping can only enter into an FTA with another
region if the respective member states have estab-
lished a customs union. The EU has stated, how-
ever, that regions that have made sufficient progress
towards implementing free trade among themselves
will also be considered for regional EPAs.

By presenting EPAs as regional trade arrange-
ments, the EU is placing significant additional pres-
sures on ACP countries. Not only will they have to
engage in negotiations with, arguably, some of the
most skilled trade negotiators in the world, but also
a significant proportion of their preparations and
discussions must be directed towards their neigh-
bours rather than solely to their EU counterparts.

In Southern and East Africa, countries belong to
an alphabet soup of overlapping regional organisa-
tions (see Table 1). This has posed — and to some
extent still poses ~ a problem in deciding which
countries will negotiate as a unit. The biggest diffi-
culty is caused by the overlap between the Southern
African Development Community (SADC) and
COMESA membership. Most countries that are
members of both have decided to negotiate within
the COMESA fold. COMESA (minus Egypt) has
established the Eastern and Southern Africa (ESA)
negotiating group that in turn launched talks with
the EU on February 7, 2004 (see Annex 1 for
COMESA and SADC membership). The remain-
ing SADC states, now called ‘SADC-minus’ —
which includes the Botswana, Lesotho, Namibia
and Swaziland (BLNS) group and Tanzania, Angola
and Mozambique — were late in launching talks with

the EU. They formally kicked off on 8 July, 2004.

The concern regarding the Southern and East
African groupings is that there is little uniformity
among them. In the first place, neither of the two
has as yet established a customs union, nor a full free
trade area. Furthermore, four of the member states
are part of a customs union that already has an
agreement with the EU through the TDCA. Finally,
most of the Southern and East African states are
classed as least-developed countries (LDCs). Under
current WTO rules, developed countries are allowed
to grant special preferences to LDCs without enter-
ing into FTAs with them, which puts into question
the very need to negotiate EPAs with Southern and
East Africa at all.

Only 11 of the 19 COMESA member states
have free trade between themselves. A customs
union has been postponed indefinitely; although
December 2004 was initially set as the date for its
implementation, some major issues (notably the
common external tariff) still need to be resolved.
The biggest problems are presented by Egypt, Zim-
babwe and Mauritius, which still maintain very high
tariffs on a few products and are reluctant to bring
them down to 40% or less. The contrast with
Uganda, for example, which maintains low tariff lev-
els, is so marked that creating a common external tar-
iff for COMESA has become almost inconceivable.

The SADC Trade Protocol aims to establish free
trade in the region by 2008, but not all SADC states
are on time, with Angola especially laggardly. Free
trade within SADC-minus by the time the Lomé
preferences expires is highly unlikely while a cus-
toms union for SADC remains a distant prospect
(its Regional Indicative Strategic Development
Plan states that it is committed to the creation of a
union only in 2010).1

According to Meyn (2004), delay in progress
towards integration in SADC is to some extent due
to the different trade profiles of member states.
Whereas countries such as Mauritius trade predomi-
nantly with the EU, Mozambique’s exports are
mainly aimed at South Africa. Botswana concen-
trates on the diamond trade, Angola has hardly any
trade interests apart from oil and oil-related prod-
ucts and Lesotho is currently focusing on the US
market through the Africa Growth and Opportu-
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nity (AGOA) scheme. Common interests and
opportunities are therefore hard to find.!!

The absence of customs unions means that
negotiating units will have no mandate to sign a col-
lective regional agreement with the EU. Presumably
individual countries will eventually sign separate
bilateral deals, although possibly some of these
bilaterals will be identical in content. Although it
still makes sense to pool resources and negotiate as a
group, rather than as 77 individual countries, the
real benefit to regional integration of such a con-
voluted process becomes dubious.

More than half the members of the SADC-
minus group are also members of the Southern
African Customs Union (SACU), which includes
South Africa, which in turn already has an FTA
with the EU. Although the BLNS group was not
directly involved in negotiations for the TDCA, that
agreement is de facto between SACU and the EU,
because the BLNS share a common external tariff
with South Africa. This means that their imports
from the EU are governed by the TDCA but their
exports still enjoy a significant preferential margin
above those from South Africa. Hence, while it
might seem a simple option officially to incorporate
BLNS into the TDCA, such a process would mean
the BLNS losing some existing preferences which
conflicts with the Cotonou Agreement stipulation
that no ACP country should be worse off under the
new arrangements than under Lomé. It is not easy to
see how the BLNS dilemma might be resolved.?

Perhaps the most striking aspect of the two
negotiating groupings is that of the 23 Southern and
East African countries and excluding South Africa,
only seven are not classed as LDCs. In SADC-minus
only Namibia, Botswana and Swaziland fall outside
this definition; and in the COMESA group, only
Kenya, Mauritius, Seychelles and Zimbabwe. It is
generally not expected of LDCs to negotiate free
trade agreements. The EU is, however, encouraging
such countries to participate in the EPA talks. But
whereas in its negotiations the EU is pushing the
ACP for substantial liberalisation, it is taking a
more protectionist view in talks with the WTO
regarding special and differential treatment. ACP
countries can and should take advantage of this to
use the WTO forum to push its EPA agenda.

Why are LDCs willing to negotiate?

Many analysts are unconvinced that reciprocity is to
the benefit of the LDC:s or that their economies can
support the strain that liberalisation would place on
them. The most significant problem facing LDCs
will be that of finding alternative revenue sources.
Some ACP countries are looking towards introduc-
ing a value-added tax to compensate for tariff-
revenue losses.

The COMESA secretariat summarises the
benefits of EPA negotiations for LDCs under four
headings:

e LDCs have nothing to lose from participating in
the negotiations, even if in the end they decide
not to sign;

® the developmental aspect of the EPAs will be to
the LDCs’ benefit, especially where regional cen-
tres for skills transfer and capacity building are to

be established;

® the process of negotiation makes LDCs aware of
the importance of sound trade policy formula-
tion, which can only redound to their benefit;
and

e with EU expansion, existing minimal levels of
attention to Africa and LDCs generally will
further reduce; LDCs have an opportunity now to
ensure secured and continued benefits in their
trade relationship with the EU rather than face
further marginalisation.'

There are not many options available to LDCs apart
from negotiating EPAs with the EU. One that does
exist, however, is to employ the EU’s EBA initiative
once Lomé trade preferences expire. All LDCs
{even non-signatories to the Cotonou Agreement)
enjoy duty-free, non-reciprocal access to the EU
market under the EBA. They can export all origi-
nating products except for munitions (and rice,
sugar and bananas over a transitional period) duty-
free and without any quantitative restrictions. In
addition, the EBA preferences are set to last indefi-
nitely. One should keep in mind, however, that the
EBA is not a contractual agreement but a preference
granted by the EU that could be revoked at any
time.
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At the moment, ACP countries still prefer to
export under old Lomé provisions rather than the
EBA. This no doubt reflects some significant differ-
ences between the two agreements, one of which
centres on rules of origin. While the requisite degree
of processing tends to be the same in both agree-
ments, a number of general rules vary substantially.
These include the stipulation that ‘diagonal’ cumu-
lation can only take place within four non-ACP
regional groupings. This means that cumulation is
not available to ACP states under the EBA, whereas
Lomé allows for cumulation between ACP states
and in some instances even with South Africa.'*
LDCs would, therefore, do well to negotiate EPAs
that secure rules of origin similar to those under
Lomé, rather than merely opt for participation in
the EBA." Under EBA they would not, however,
have to introduce reciprocal liberalisation measures
whereas an EPA will oblige them substantially to
liberalise all trade with the EU.

LDC participation in EPA negotiations could be
seen as tacit acknowledgement of the economic the-
ory that argues in favour of extensive trade liberal-
isation, even for LDCs. Whatever its negative
impacts, liberalisation should lead to deeper regional
integration. At the political level the EPA could
become an effective means of locking LDC coun-
tries into economic policies that cannot be changed
on short-term political considerations or simply on
whim. But creating a theoretical climate to promote
domestic investment is no guarantee that this will
happen. Foreign investors might indeed view EPAs
as part of an EU-enforced policy that has little to do
with real commitment to the interests of the people
on the ground.

Potential impact of EPAs on the ACP

At a practical level, the negotiations should be seen
as an opportunity for ACP states to gain some seri-
ous international political influence. Previously,
benefits were granted to these countries without
much negotiation, but the ACP can now legiti-
mately demand certain compromises from the EU
within the negotiations, and exercise some leverage
in other international talks. While Lomé and Coto-
nou have always laid stress on the theoretical degree

of partnership embodied in the EU-ACP relation-
ship, the ACP will only achieve true partnership
with serious clout if and when it is seen as a gen-
uinely equal signatory to an internationally recog-
nised trade agreement.'¢

Further, it may be argued that participation in
EPA negotiations is probably the only way in which
the ACP can hope to maintain unity.'” It is clear
that the EU would prefer to work with smaller
groups, tather than with all 77 ACP countries
banded together as one unit, whereas the ACP coun-
tries have tended to the view that their strength lies
precisely in their numbers as a group. Negotiating
similar EPAs, and participating in the remaining
provisions of the Cotonou Agreement, will foster
continued cohesion among the 77. The alternative,
which would be for each of the 77 countries to tailor
its own specific agreement with the EU, would
effectively end the ACP as an entity, which would
be detrimental to the separate political interests of
the 77.

The likely impact of the EPAs on the signatories
is a much-debated topic. In the first instance it will
depend on the level of integration among the
regional organisations that are signatories to the
EPA, since the deeper those levels are, the better
they will prepare the ACP for the implementation
of reciprocal trade agreements. Szepesi (2004)
argues that the impact will broadly depend on three
factors:

e the economic character of each of the ACP
states;

¢ the final provisions of the EPAs; and most impor-
tantly,

¢ the institutional capacity of individual ACP
countries.’®

A growing body of literature argues that the greatest
single factor in determining the ability of develop-
ing countries to escape the poverty trap is the qual-
ity of their institutions. The contention is that the
content of trade policy matters less than how the
policy is formulated and implemented. This is a
strong argument in favour of ACP officials basing
their negotiating stance on developmental aspects
and capacity building.!
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Clearly, lack of capacity does not centre only on
the institutional question. The biggest constraints
to participation in global trade lie in the ACP strug-
gle to adhere to very strict rules of origin and SPS. In
addition, they find administrative burdens and
product standards act as effective non-tariff barriers
that leave them permanently unable to export to
the EU. Furthermore, an inability to find alterna-
tives to tariff revenues prevents the ACP from fully
embracing liberalisation, and could hinder imple-
mentation of the EPAs, as is not unusual with past
bilateral or multilateral agreements.

For EPAs to have a positive impact on Southem
and East Africa, the negotiations must focus the
remaining time almost exclusively on ways to over-
come the constraints dealt with above. Failing this,
the impact will most likely be negative, with high
revenue losses for the governments involved and
little prospect for adequate progress towards poverty
alleviation and development.

Progress towards regional integration in
Southern Africa

The EU and the ACP states have reiterated that the
EPAs should contribute to regional integration and
the development of the ACP countries. ACP coun-
tries have also voiced their belief that the EPA
process should not interfere with current initiatives
towards regional integration.

Table 1 shows that among regional integration
efforts in East and Southern Africa, except for
Mozambique all countries have overlapping mem-
berships of at least two organisations aimed at estab-
lishing free trade areas and customs unions. Progress
in these respects is very slow and frustrated by mem-
bers’ conflicting loyalties and commitments.

The two major organisations, SADC and
COMESA, have each adopted a different approach
to regional integration. SADC's is based on princi-
ples of co-operation and development. The organi-
sation has concluded protocols over a wide range of
activities, of which trade is only one. By contrast,
COMESA drives integration through trade and
focuses almost exclusively on tariffs and other imped-
iments to trade. This means that while COMESA s
progressing a little more quickly towards free trade,

SADC is addressing issues of supply-side constraints
before attempting to open up trade. There could,
therefore, be a reasonable argument for membership
of both organisations. Indeed, the Democratic
Republic of Congo, Malawi, Madagascar, Zambia,
Zimbabwe, Angola, Mauritius and Swaziland already
belong to both.

A recent World Bank report argues, however,
that the overlap between the organisations will
become increasingly untenable:?

Whilst it is technically possible (although difficult)
for the COMESA and SADC FTAs to co-exist, it
will be impossible for any member state to belong to
more than one regime when (if) they adopt a Com-
mon External Tariff (CET) and become a Customs
Union (CU), unless each regime adopts the same
CET and the same CU regulations. In addition, for
Namibia®! and Swagiland, their joint membership of
COMESA and SACU has become a dilemma with
the introduction of the COMESA FTA. These
countries have been unable to implement preferential
tariffs for other COMESA countries and cannot
introduce free trade for imports from other
COMESA countries in terms of this FTA. The
SACU agreement CET cannot be broken by some
members granting preferences in terms of other FTA
regimes, unless all the other members agree to this
arrangement.

Slow progress towards free trade and customs unions
in Southern and East Africa means that these coun-
tries do not have a unified negotiating base. Before
2008 they will have to find some common ground if
regional negotiations are to carry serious weight.

Implications of the EPA negotiations for the
region

The composition of the two EPA negotiating groups
does not appear to the strategic advantage of
Southern Africa in particular or conducive to regional
integration in general.

Given their membership of SACU, which
includes South Africa and which already has a free
trade deal with Brussels, the BLNS are a special
case. It therefore makes little sense for Tanzania,
Mozambique and Angola to negotiate with them.
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Tanzania is one of three countries in the East
African Community (EAC) that formally signed a
customs union in March 2005 but in which the
other two members — Kenya and Uganda — are nego-
tiating within the ESA grouping. Mozambique is
not in COMESA but is a member of SADC and
received its invitation to join ESA by virtue of that
status. Angola is a member of COMESA and could
easily have joined the ESA group.?? All in all, it
would have made sense for SACU states to negoti-
ate as a separate bloc, while the other East and
Southern African states launched an ESA grouping.

The EU itself seems wary of the composition of
the negotiating groups. Commissioner Hubner said

at the launch of the SADC-EU EPA talks that:%

Let’s face it — a number of question marks do remain
as regards the geographical configuration within
which you have chosen to negotiate ... EPA negotia-
tions should provide scope for possible changes in
their geographical coverage, which could happen in
parallel with their progress on the substance of the
issues at stake.

Unhappiness does not arise only from the difficul-
ties the two blocs pose in negotiating agreements
when no common ground exists among them. It is
also a consequence of implementing two different
EPAs, respectively in Southern and East Africa. As
Meyn points out:

In [the] case that the SADC EPA agrees on differ-
ent tariffs for EU imports than the ESA EPA, the
inspection of origins of imports from the EU will not
only be an enormous administrative burden but also
hardly feasible, taking the imperfect supervision of
rules of origin in Southem Africa into account. To
avoid smuggling, trade diversion and economic
polarisation in Southern Africa and to promote
intra-regional trade and regional integration, the
SADC and ESA EPA should therefore agree on a
CET toward the EU. However, although a common
external trade policy toward the EU would be in the
best interest to promote intra-regional trade in
Southern Africa, such a joint approach is rather
unrealistic because of countries’ different interests.

There is suspicion in the region that South Africa
played a dominant role in fragmenting the ESA

group. Although, as mentioned earlier, South Africa
will not be allowed to participate in the negotia-
tions, it enjoys observer status and may advise its
partners throughout. The conspiracy theory stems
from the EU~South Africa Trade, Development and
Co-operation Agreement (TDCA). Although it
was signed only by South Africa and the member
states of the EU, the fact that South Africa is a
member of SACU means that all the SACU states
effectively have an agreement with the EU through
TDCA. It is argued that South Africa will use these
EPA negotiations to reopen the TDCA and secure
additional benefits for itself, and that a smaller
group of countries is easier for South Africa to influ-
ence; ergo South Africa pushed its SADC partners
to stay outside the COMESA negotiations. Clearly,
South Africa has stronger political ties with SADC
than with COMESA, of which it is not a member.

The South African government would do well
to be aware of the existence and strength of these
negative sentiments. South Africa’s objectives are
viewed with suspicion in Sub-Saharan Africa and its
interests are not served by allowing the perception
to persist that it is fragmenting the region.

Regional suspicions of South Africa were also
reported in the December 2003 issue of Trade and
Dewvelopment Update: ¥

The TDCA itself is due for re-negotiation in 2004
and some East African states believe that South
Africa is attempting to use the EPA process as a
means to lever influence for these talks. South Africa
might indeed have liked to draw more SADC coun-
tries into its orbit, an approach that has caused ruc-
tions with those attempting to build a joint SADC—
COMESA position. COMESA's own prress release,
announcing the ESA group, recognised that, ‘Itis an
open secret that this historic decision has not been
welcomed in some quarters whose preference is that
EPA negotiations with the EU should be on the basis
of regional organisations.’ Erastus Mwencha, Secre-
tary General of COMESA, has argued in the East
African Financial Standard ... “While South Africa
is not a party to these EPA negotiations, except as an
observer, she is openly advocating a SADC EPA...
SADC countries with a real stake in EPA negotia-
tions — mainly the non-SACU members — have
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opted to negotiate under ESA in spite of intense pres-
sure from South Africa. If SACU states are put
under pressure to go with South Africa, the states
that face serious challenges are the three non-SACU
states: Angola, Mozambique and Tanzania.’

The extent to which the review of the TDCA is
important to either South Africa or the EU is, how-
ever, open to debate. One area potentially of inter-
est to both is liberalisation of the services sector. At
the moment, the TDCA only covers trade in ser-
vices through committing the parties to the WTO’s
General Agreement on Trade in Services (GATS).
It also commits them to explore the possibility of
further liberalisation in services under the Co-oper-
ation Council, no later than five years after the
implementation of the agreement. Thus far, South
Africa has been reluctant to open its services sector,
not only to the EU but also to the US, which leads
some to comment that the EU would have more to
gain from reopening the TDCA than would South
Africa.

South Africa’s influence over Southern and East
Africa negotiations probably has more to do with
the fact that its non-LDC SADC partners were
afraid of being presented with a TDCA-like liberal-
isation schedule, such as that which the BLNS
countries have to accept due to their membership of
SACU. Mozambique, Angola and Tanzania have
nothing to fear from the TDCA’s being used as a
blueprint, as they are LDCs and do not have obliga-
tions of reciprocity with the EU; their interest in the
negotiations lies purely in improved market access
to the EU and any other benefits that could accrue
to them under development co-operation. The
other, non-LDC SADC countries, Zimbabwe and
Mauritius, would not be ready to accept liberalisa-
tion modelled on the TDCA. (The uneasiness in
the region created by the EPA configuration has led
some to comment that it might spill over into the
cohesiveness of the G20 group of developing coun-
tries in respect to global trade negotiations.)

Conclusion

It is difficult to get a true sense of the EU’s motives
in negotiating EPAs with the ACP group. The
process could be driven by self-interest and a ruth-
less liberalisation agenda. Although one should not
entirely discount this possibility, any such approach
would be tempered by the EU’s genuine concern
over the development and integration of the ACP
into the world economy. The focus on partnership
and development assistance, so important under
Lomé, is by no means diminishing. Free trade is
added as just another, although very important and
defining, aspect of the relationship.

It is also clear that regional integration is emerg-
ing as the defining aspect of the EU’s approach to
the EPA negotiations. Although the theory behind
this is sound, the reality in Southern Africa is that
regional integration has not progressed much fur-
ther than attempts to create FTAs among some
states, and talks about possible customs unions.
Integration is certainly not especially evident
between the two groups that have emerged as EPA
negotiating blocs. Apart from encouraging further
regional integration, the negotiations, therefore,
will have to focus strongly on development issues
and on factors that keep the ACP from exporting to
the EU, such as rules of origin and SPS.

It is further evident that ACP states are some-
what ill-prepared for the negotiations and that the
bulk of the preparation for free trade areas will be
homework, rather than discussions with EU tech-
nocrats about a multitude of tariff lines. Unfortu-
nately, because the EU will probably not be able to
conclude EPAs with defined regional organisations,
any final agreements will not encourage either
SADC or COMESA to finalise the implementation
of free trade areas or customs unions in Southern
Africa. The EPAs will, however, have a positive
effect on regional integration insofar as they force
Southern African states closely to examine their
trade regimes, and to promote regular contact with
their partners in the region. The spin-offs of such a
process will far outweigh any benefits that EPAs
might offer.
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Table 1. Membership of regional organisations in Southern and Eastern Africa

ESA-EU SADC-EU SADC COMESA 10C EAC IGAD SACU
EPA EPA
Angola X X X
Botswana X X X
Burundi X
Comores X X X
Djibouti X X FTA X
Drc X X X
Eritrea X
Ethiopia X X
Kenya X X FTA X
Lesotho X X X
Madagascar X X X FTA X
Malawi X X FTA
Mauritius X X FTA X
Mozambique X X
Namibia X X X
Rwanda X X
Seychelles X X
South Africa X X
Sudan X X FTA X
Swaziland X X X X
Uganda X X X
Tanzania X X
Zambia X X X FTA
Zimbabwe X X X FTA
Aim EPA 2008 EPA 2008 FTA 2008 CU 2004 CU 2004

Countries in bold are non-LDCs.
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Annex 1. Making trade preferences more effective™

Do trade preferences work? They are intended to
help developing countries export. But do they? There
is lively debate over whether the ‘gains’ for favoured
states are ‘paid for’ by other countries that may be
equally poor. Even for the favoured states, though,
questions have been raised over how far their pro-
ducers benefit. Does the small print of the trade
preferences prevent exporters in general (or poor
producers in particular) taking full advantage of
them? Who gains most: poor-country exporters or
rich-country importers? These questions have been
addressed in a paper by the Institute of Develop-
ment Studies (IDS), which compares trade prefer-

ences offered by Canada, EU, Japan and the US (the
‘Quad’) to Africa. IDS concludes that EU prefer-
ences have had a significant positive impact on the
relatively small number of African states that are
able to export preferred products, and that the US’s
African Growth and Opportunity Act has boosted
clothing exports. The principal areas for further
action are on the supply side, to facilitate diversifi-
cation into preferred goods by a larger number of
countries and to assist countries to meet increas-
ingly onerous sanitary and phytosanitary standards.
But there is also a need to change rules of origin that
restrict trade.
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Annex 2. The banana regime case”

The EU imports about one-third of all traded
bananas — about the same amount as the US, but
more than three times as much as the third biggest
importer, Japan. EU policies therefore have a major
impact on the world trade in bananas. The EU has
the only major managed banana market in the
world. The US and Japan allow bananas in freely,
without any tariffs and with no limits on volumes
imported. The EU produces almost 20% of its total
banana consumption in the Canary Islands {Spain);
in the French overseas Departments of Martinique
and Guadeloupe; in Madeira and the Azores
(Portugal); and (in very small quantities) in Crete
(Greece). The remainder are imported from former
Caribbean and African colonies (ACP bananas),
and from Latin America (dollar bananas).

Historically, special ties developed between
certain consuming countries within the EU and
some producing countries, often within the context
of a common colonial history. Until the Single
European Market countries such France and Britain
mostly imported the fruit from their old colonies.
Other EU members imported the cheapest bananas
available, which are from the large plantations of
Latin America.

From July 1993 until February 2000 a dozen
ACP countries, which traditionally exported
bananas to the EU market, benefited from duty-free
access to the EU market under the so-called
‘Banana Protocol’ of the Lomé Convention. In June
2000, the EU and 77 ACP countries signed the
Cotonou Agreement, which replaced Lomé. Tradi-
tional ACP banana-exporting countries continued
to enjoy duty-free access for their product. The main
‘traditional’ ACP banana-exporting countries are
Ivory Coast, Cameroon, St Lucia, Jamaica, Belize,
St Vincent and the Grenadines, Dominica,
Suriname, Somalia, Grenada and Cape Verde. More
recently the Dominican Republic joined the ACP
and Ghana started exporting bananas for the first
time. The EU regards both of these, however, as
‘non-traditional’ banana exporters.

So-called dollar-banana exporting countries are
in Central and South America. In descending order
of export volume they are: Ecuador, Costa Rica,

Honduras,
Nicaragua, and Venezuela. They are called ‘dollar’
countries because they traditionally fall within the
influence of the US dollar, but also because their
banana industry is usually associated with US-based
multinational companies that directly or indirectly
control around 60% of their banana exports. Even
in Ecuador, where multinationals own almost no
land of their own, Dole, Del Monte and Chiquita
are responsible for a substantial proportion of
exports. Bananas represent a very important source
of income for Ecuador, Costa Rica and Honduras in
particular.

With the establishment of a single European
banana regime in 1993, the EU set itself a number of
objectives, which were not always easy to reconcile.
Indeed, it was not possible to satisfy all members and
the import regime was to become a source of major
international trade friction. The objectives of the
EU were to:

Colombia, Guatemala, Panama,

® harmonise the different pre-1993 national regimes;
® protect banana production in EU member states;

® supply European consumers with ‘reasonably’
priced bananas;

® respect European obligations towards ACP coun-
tries, as defined by the Lomé Convention, in
order to support the economic development of
these countries; and

* reconcile international obligations (notably under
GATT) with national interests.

In most of the 12 traditional ACP banana-exporting
countries, the cost of production was approximately
twice as high as for dollar bananas. In the case of
European producers, the cost could be up to three
times higher. Higher production costs meant that
these countries and regions could only sell on a pro-
tected market. Conscious of this, the EU set up a
system of quotas and tariffs (and a system of direct
support to its own banana farmers) to limit the entry
of dollar bananas. The resulting internal price on
the European market, substantially higher than the
world price, enabled ACP and European producers
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to survive. Preferential access to the European mar-
ket protected them from direct competition with
dollar bananas.

In 1996, a little more than a year after the estab-
lishment of the WTO, five countries — Honduras,
Guatemala, Ecuador, Mexico and the US - lodged a
complaint against elements of the European banana
regime, which they considered to be ‘discriminatory’
to their interests. Honduras, Guatemala and
Ecuador, the world’s biggest exporter, claimed that
they did not have sufficient access to the European
market. The dispute continued for several years.
Although the WTO ruled several times against the
EU banana regime, it was not until 2001 that agree-
ment was finally reached between the EU, the US
and Equador. Under the agreement, EU import
licenses will be allotted based on the way they were
distributed during a ‘historical reference period’ of
1994-1996. The European Commission will also
initiate the necessary procedures to propose to the
EU Council of Ministers an adjustment to expand

access for Latin American bananas and to secure a
market share for a specific quantity of bananas of
ACEP origin.

According to European Trade Commissioner
Pascal Lamy, the new scheme still guarantees ACP
producers a share of the EU market but would not
contravene WTO rules. A special quota of 750,000
metric tonnes of ACP-produced bananas — a slightly
smaller amount than the 850,000 metric tonnes
proposed previously — will still be allowed to enter
the EU duty-free.

Since quotas are being treated as a transitional
measure, the EC will begin negotiations with main
suppliers as mandated by WTO rules (Article
XXVIII GATT) in time to introduce a flat-tariff sys-
tem (‘tariff-only’) in 2006. The Commission has
also agreed to table the necessary proposals to the
EU Council of Ministers and the European Parlia-
ment in order to fully implement the agreement as
soon as possible.
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Annex 3. Civil society participation in the Cotonou Convention™

Successive Lomé Conventions have often been
considered a ‘closed shop’, reserved for central
governments. The Cotonou Partnership Agreement
breaks with this tradition. For the first time, a wide
range of participants, many of them from outside
government, has been invited as genuine develop-
ment partners in ACP~EU co-operation. The idea
is not only to involve the newcomers in project
implementation, but also to associate with them in
political dialogue and policy formulation. Their
involvement poses challenges for the ACP and EU
governments that signed the Partnership Agree-
ment and to the many non-governmental interests
that seek active involvement in the process.

In Africa generally, post-independence develop-
ment strategies gave central governments the lead
in promoting growth and development. Successive
Lomé Conventions largely followed this line, pro-
viding only limited opportunities for other develop-
ment players (for example, civil society, private
sector or local governments) to participate in policy
formulation and implementation or to access
resources. While special provisions were made for
micro-projects under Lomé 1 (1975-80) and for
decentralised co-operation under Lomé IV (1990~
95), participation was usually confined to project

implementation at the local level and involved rela-
tively small financial resources. There were virtually
no opportunities for structured dialogue on policy
issues or on co-operation priorities.

When the European Commission started the
Green Paper consultation process on future
ACP-EU relations in 1996 (see main text), non-
state observers generally considered Lomé as belong-
ing to central governments. This monopolistic state
of affairs was seen as running counter to major
changes taking place in ACP societies (such as econ-
omic liberalisation, democratisation and decentrali-
sation). Broadening participation in the partnership
emerged as a priority issue in the negotiations on a
successor agreement to Lomé IV. It proved to be a
difficult issue to resolve, both for political reasons
(some ACP states resisted the idea) and for practical
reasons (there was little past practice or expertise on
how best to broaden participation). As far as partic-
ipation is concerned, the new Agreement is a radi-
cal break with the past. [t contains many provisions
that offer opportunities for new development
players to participate in ACP-EU co-operation. It is
notable that ‘participation’ is defined as a fundamen-
tal principle of co-operation (Article 2).
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