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Introduction 

The mai n objective s o f th e Cotono u Agreemen t 
are, b y buildin g o n existin g regiona l integratio n 
arrangements, to assist with the smooth and gradual 
integration o f the ACP state s into the world econ-
omy throug h enhancin g thei r production , suppl y 
and trading capacity as well as their ability to attract 
investment. Thes e objective s ar e t o b e realise d i n 
conformity wit h th e provision s o f th e WT O and , 
taking accoun t o f the respectiv e level s of develop-
ment of ACP countries, are to be achieved throug h 
the negotiatio n o f Economi c Partnershi p Agree -
ments (EPAs).Th e negotiation s o n EPA s wer e 
launched in Brussels on 27 September, 2002. At the 
opening sessio n a n agreemen t wa s reache d t o 
sequence th e negotiation s i n tw o phases . The firs t 
phase was at a n all-ACP-E C leve l an d during thi s 
phase it was intended to address horizontal issues of 
interest to all parties. The first phase lasted for one 
year and culminated with the preparation of a joint 
ACP-EC report (ACP/00/118/03/Rev. l an d ACP -
EC/NG/NP/43) which , among other things, agreed 
on the principles and objectives of EPAs. 

The Join t Repor t als o agree d o n a  commo n 
approach t o guid e th e secon d phas e negotiation s 
(which were to be at the level of ACP countries and 
regions) in market access, agricultural and fisheries , 
services, trade-relate d issue s an d developmen t 
support. 

The meetings held during the first phase of EPA 
negotiations allowe d th e partie s t o converg e o n a 
number of issues but, at the end of the phase, diver-
gent views remained. Therefore, both parties decided 
to continue discussions at the all-ACP-EC level, in 
parallel with the regional negotiations, and agreed: 

• t o establish an all-ACP-EC Technica l Monitor -
ing Committe e (comprisin g representative s o f 

the different regiona l groupings, the ACP Secre-
tariat, th e Troik a o f th e AC P Committe e o f 
ambassadors, and th e EC) , i n orde r t o maintai n 
transparency wit h regard to the regiona l negoti -
ating processes; 

• t o reques t th e Joint ACP-E C Ministeria l Trad e 
Committee t o ensur e mutua l understandin g o n 
horizontal issues of interest to all parties; and 

• tha t ACP-EC Ministers would meet as appropri-
ate to take stock of the discussions. 

These agree d action s too k place , a t bes t sporadi -
cally, if at all, and the second phase of EPA negotia-
tions, whic h wa s launched i n Octobe r 2003 , hav e 
been conducted withou t th e leve l of monitoring a t 
the all-ACP leve l that wa s envisaged a t the end of 
the first phase. 

Configuration of the Eastern and 
Southern Africa Region 

The regiona l negotiations i n Eastern and Souther n 
Africa wer e launche d i n Mauritiu s o n 7  February, 
2004. Prio r t o thi s launch , COMESA , represente d 
by its Secretariat, had held negotiations with othe r 
regional organisations i n the Eastern and Souther n 
Africa region , thes e bein g th e Secretariat s o f th e 
East African Community (EAC), the Inter-Govern-
mental Authorit y o n Developmen t (IGAD) , th e 
Indian Ocean Commission (IOC) and the Southern 
African Developmen t Community (SADC ) on the 
configuration t o be used in the second phase of the 
negotiations. 

The ACP, and the EU, have traditionally divided 
the AC P int o si x regions , thes e bein g th e Carib -
bean, Wes t Africa , Centra l Africa , Easter n Africa , 
Southern Africa and the Pacific Region. The Pacific 
Region an d th e Caribbea n are , essentially , physi -
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cally define d wherea s th e Africa n region s ar e not . 
West Africa i s usually defined a s the region covered 
by th e Economi c Communit y o f Wes t Africa n 
States (ECOWAS ) an d incorporatin g th e membe r 
states of the West African Economi c and Monetary 
Union (UEMOA) . Th e Centra l Africa n regio n i s 
largely define d b y th e membershi p o f th e Centra l 
African Economic and Monetary Union (CEMAC). 

In Easter n an d Souther n Africa , th e ACP/E C 
boundaries of geographical regions do not confor m 
to any of the memberships of the Regional Integra -
tion Organisation s (RIOs) . Bot h COMES A an d 
SADC, th e tw o larges t RIOs  i n th e Easter n an d 
Southern African region , have ACP members tha t 
are i n a t leas t tw o ACP/E C geographica l regions . 
The smalle r RIOs , thes e bein g EAC , IO C an d 
IGAD, are subsets of the two larger RIOs (except for 
Somalia, which is a member only of IGAD). Under 
the Lomé Conventions thi s overlap did not matte r 
too much as there was a working arrangement tha t 
SADC had its own Regional Indicative Programme, 
which accounte d fo r al l of the Europea n Develop -
ment Fund (EDF) allocation to Southern Africa (a s 
defined b y th e EC) , whil e selecte d activitie s o f 
COMESA, IOC , IGA D an d EA C wer e finance d 
from the EDF allocations to Eastern Africa . 

In additio n t o this , the Lom é Convention pro -
vided non-reciprocal, duty-free marke t access to all 
ACP countrie s (excep t Sout h Afric a an d wit h a 
number o f tarif f rat e quota s an d seasona l restric -
tions) int o th e EU , which i s now dependen t o n a 
WTO waiver for its continued implementation, and 
up to 31 December, 2007.1 

From the start of the EPA negotiations, in 2003, 
COMESA wa s i n favou r o f bein g par t o f a  larg e 
negotiating region . Afte r i t becam e obviou s tha t 
EPAs wer e no t goin g t o b e negotiate d o n a n all -
ACP basis , COMESA bega n examinin g th e possi -
bility o f a n all-Afric a ACP . However , thi s als o 
proved t o b e impractica l s o th e COMES A Secre -
tariat started a consultative process to gauge support 
for a n EP A tha t woul d cove r th e membership s o f 
SADC (excludin g Sout h Africa ) an d COMES A 
(excluding Egypt). 

The rationale for this approach was the need t o 
preserve an d promot e Africa n unity , th e nee d t o 
comply wit h th e provision s o f Articl e 37. 5 o f th e 
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Cotonou Agreemen t an d th e nee d t o poo l scarc e 
resources so that th e region had the bes t chance of 
negotiating a favourable outcome. 

This approach also recognised that EPA negotia-
tions should not, in any way, weaken the process of 
regional integration alread y embarked on i n Afric a 
and should: 

• ensur e tha t th e objectives o f the African Unio n 
were promoted , whic h coul d onl y b e don e i f 
Africa worke d together in sub-regions as large as 
possible so that the continent remained united; 

• ensur e th e solidarit y an d cohesio n o f th e AC P 
group and preservation of the Lomé acquis; 

• no t forc e countrie s int o makin g unnecessar y 
choices abou t membershi p o f Regional Integra -
tion Organisations: decisions that were taken for 
valid and sovereign reasons and which should not 
be questioned simply because of the EPA negoti-
ating process; 

• allo w the optimal use of scarce resources (techni-
cal and financial ) availabl e t o th e region i n th e 
RIOs, and in member states; 

• remov e duplication of effort ; 

• recognis e that ACP countrie s eligible to negoti-
ate EPA s have simila r marke t acces s constraint s 
and common development needs; 

• us e negotiatin g structure s alread y agree d o n a t 
the all-AC P leve l an d maximise , not duplicate , 
the use of available expertise; 

• sen d a  strong political message to the res t of the 
world about the readiness of African countrie s to 
enter int o multilatera l an d bilatera l trad e an d 
development negotiations as a united force; 

• allo w the initiativ e of the negotiating process to 
be take n b y th e ES A AC P grou p s o tha t i t 
became a  demandeu r an d wa s no t continuall y 
responding to proposals from the EU; and 

• maximise d politica l leverag e by working with as 
many African ACP countries as possible. 

The rational e fo r negotiatin g a n all-Easter n an d 
Southern Afric a EP A can als o be see n i n th e fac t 
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that the development needs of ESA ACP countrie s 
eligible t o negotiat e EPA s ar e remarkabl y similar . 
Exports from those countries into the EU are almost 
the same and include tourism; fish and fish products; 
horticultural crop s an d fres h vegetables ; te a an d 
coffee; cotton ; textile s an d apparel ; and commodi -
ties covered by the protocols (mainl y sugar but also 
including beef). 

The structur e o f th e Easter n an d Souther n 
Africa AC P economies is also very similar and, as a 
consequence, there are very few exports to the EU of 
manufactured items , except textiles and apparel , or 
of services, apart from tourism. For those ESA ACP 
countries eligibl e t o negotiat e a n EP A an d tha t 
actually expor t t o th e EU , th e E U marke t acces s 
constraints they face are almost identical and can be 
placed into two main categories, these being rules of 
origin an d regulation s concernin g sanitar y an d 
phyto-sanitary and environmental issues. Tariff issues 
have bee n o f lesse r importanc e i n term s o f marke t 
access. 

The propose d join t COMESA-SAD C configu -
ration also recognised and respected the sovereignty 
of all member states. Although it was recommended 
that negotiations of EPAs would be done in the con-
text o f Eastern an d Souther n Africa , i t wa s recog-
nised that the actual signing of EPAs would be done 
only afte r 1  January, 200 8 an d woul d reflec t th e 
level o f integratio n attaine d b y th e regio n an d it s 
member state s a t thi s time . Configuration o f EPAs 
would be clear by 2008. If an ESA country was part 
of a  customs union i t would sig n an EP A as a cus-
toms union . Otherwis e i t woul d sig n a n EP A a s a 
country. 

In the Eastern and Southern African region espe-
cially, there was a lot of debate amongs t th e Mem -
bers of COMES A and SADC over configuration a s 
a whole and th e positio n o f Egypt (a s a COMESA 
member) an d Sout h Afric a (a s a  SADC member) . 
The position o f Egypt was quite clear - i t i s not a n 
ACP country, and already had a bilateral agreement 
with the EU, so was not eligible to take part in EPA 
negotiations. 

The positio n o f Sout h Afric a wa s not a s clear . 
South Africa i s an ACP member as it has signed the 
Cotonou Agreement. South Africa als o has a bilat-
eral agreement , th e Trad e an d Developmen t Co -

operation Agreement (TDCA ) with the EU, which 
it spent four years negotiating and which it signed in 
1999. Partly because of the TDCA, a  special proto-
col (Protocol 3) i s included i n the Cotonou Agree-
ment to deal specifically with the ACP membership 
of South Africa. Article 8 of Protocol 3 sets out the 
Articles of the Cotonou Agreement and its Annexes 
that wil l apply to South Africa an d those tha t wil l 
not apply . The entir e Par t 3, Title II , on Economi c 
and Trade Co-operation of the Cotonou Agreement 
is designated a s not applicabl e t o South Africa . A s 
EPA negotiations are dealt with under Par t 3, Title 
II (i n Chapte r 2 ) o f th e Cotono u Agreement , 
according to the Cotonou Agreement South Afric a 
cannot b e a  part o f the EPA negotiations. In addi-
tion, Article 2  of Protocol 3 states that th e TDC A 
takes precedence over the provisions of the Cotonou 
Agreement. 

The TDC A covers , amon g othe r things , th e 
Free Trade Area in terms of products and rules of ori-
gin. Under the TDCA South Africa has undertaken 
to achieve full liberalisation of 86% of imports from 
the E U b y th e en d o f a  transitiona l perio d o f 1 2 
years. 

As th e TDC A take s precedenc e ove r th e 
Cotonou Agreement it is not clear how other SACU 
member state s (thes e bein g Botswana , Lesotho , 
Namibia an d Swaziland ) tha t ar e par t o f on e cus -
toms territory will be able to negotiate an EPA out-
side the TDCA. Presumably, to be in conformity with 
the provision s governin g th e operation s o f a  cus -
toms union, the other ACP members of SACU will 
need to accept an EPA that i s within the provisions 
of the TDCA, which implies that an EPA covering 
SACU wil l includ e ful l liberalisatio n o f 86 % o f 
imports from the EU and the TDCA rules of origin. 

This is not to deny that the Cotonou Agreement 
provides for ACP member states to not only decide 
for themselves whether or not to enter into an EPA 
with the EU but also to decide on the configuratio n 
of th e EP A the y want . However , i t shoul d als o be 
borne i n min d tha t th e framewor k withi n whic h 
EPAs ar e bein g negotiate d i s the Cotono u Agree -
ment and, as such, decisions on EPAs and their geo-
graphical configuration s nee d t o b e i n conformit y 
with the provisions of the Cotonou Agreement and 
its thre e pillar s of : th e politica l dimension , econ -
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omic an d trad e co-operation ; an d developmen t 
finance co-operation . 

The position held by COMESA was that, in the 
Eastern an d Souther n Afric a (COMESA-SADC ) 
region a t least , i f EPA negotiation s starte d o n th e 
basis of the membership of RIOs, rather than on the 
basis o f th e proces s o f regiona l integration , thi s 
would weaken the creation of the African Union. In 
this case , overlapping membershi p coul d b e bene -
ficial to continental integration as it would encour-
age member s o f COMES A an d SAD C t o tak e 
similar positions in both the organisations they were 
members of, for the sake of consistency and against a 
'common enemy' , an d s o brin g th e tw o organisa -
tions closer through the use of internal forces of the 
membership, withi n COMES A an d SADC , rathe r 
than trying to externally force a merger or a split. 

The COMES A an d SAD C Secretariat s hel d a 
number o f meetings throughout 200 1 and 200 2 on 
the possibilit y o f negotiating a n EP A tha t encom -
passed th e join t membership s o f COMES A an d 
SADC (excludin g Egyp t an d Sout h Afric a fo r th e 
reasons given above). 

In January 2001, at a meeting at the SADC Sec-
retariat Headquarters in Gaborone in Botswana, the 
two Secretariats agreed that i t was essential for th e 
two organisation s t o co-operat e o n developin g a n 
EPA and to have a joint approach to the EPA nego-
tiations. It was further agree d that , t o take accoun t 
of the different level s of development, there needed 
to be acceptance of differential liberalisatio n of tar-
iffs within an EPA against the EU. 

In May 2001 , the Chairma n o f COMESA an d 
Chairman of SADC, meeting in the margins of the 
COMESA Summi t meeting in Cairo, Egypt, estab-
lished the COMESA-SADC Task Force, which was 
tasked with co-ordinating th e process of rationalis-
ing and harmonising the programmes of both insti -
tutions an d reportin g t o thei r respectiv e polic y 
organs on progress made. This Task Force was imme-
diately endorsed by the COMESA heads of state. 

At th e same COMESA Polic y Organs meeting, 
the COMES A Counci l o f Minister s directe d th e 
Secretariat 't o prepare an orientation pape r on th e 
nature of the ACP-EU Partnershi p Agreement' . 

In Octobe r 2001 , a t th e Secon d COMESA -
SADC Tas k Forc e meetin g i n Botswana , i t wa s 
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agreed tha t SAD C an d COMES A woul d wor k 
together t o prepar e a  join t positio n o n th e E U 
Economic Partnershi p Agreements . Informa l dis -
cussions between the COMESA an d SADC Secre-
tariats o n takin g a  common approac h t o th e EP A 
negotiations continue d throughou t 200 2 an d a 
number o f meeting s wit h th e membe r state s wer e 
held a t whic h th e issu e o f configuratio n wa s 
discussed. 

In Ma y 2002 , a t thei r meetin g hel d i n Addi s 
Ababa, Ethiopi a th e COMES A Counci l o f Minis-
ters decided tha t EPA s should have a  development 
dimension an d be coherent with the overal l objec -
tives of the Cotono u Agreemen t an d th e develop -
ment need s an d choice s o f th e AC P state s an d 
regions. Counci l furthe r re-affirme d it s decisio n 
regarding th e two-tie r approac h t o EP A negotia -
tions. The Counci l o f Ministers called o n membe r 
states to determine what elements should be negotia-
ted at the all-ACP and regional levels. It reiterated 
its concer n fo r specificitie s o f LDCs , smal l land -
locked an d vulnerabl e countrie s t o b e take n int o 
account during the negotiations. Council also noted 
that COMES A neede d t o mak e a  decisio n o n 
regional configuratio n a s a  matte r o f urgenc y i f i t 
wanted to be able to negotiate an EPA rather tha n 
have one prescribed by the EU. 

In January 2003 the COMESA and SADC Sec-
retariats were invited to a meeting in London, Eng-
land, organised by the Commonwealth Secretariat , 
to work together to prepare an annotated agenda for 
a meeting o f COMESA an d SAD C membe r state s 
from whic h a  negotiatin g mandat e coul d emerge . 
The outcom e o f the meetin g wa s an agreemen t t o 
prepare a series of studies on: 

• negotiatin g structure and negotiating strategy; 

• generi c issues in market access; 

• cas e studies in market access; 

• marke t access in trade in services; and 

• a  regional investment agreement . 

In March 2003, at its meeting in Khartoum, Sudan, 
(to whic h SAD C wa s invite d a s a n observer ) th e 
COMESA Counci l o f Ministers decided tha t East -
ern an d Souther n Africa n countrie s tha t ar e als o 



ACP countries should negotiate an EPA as a group, 
and this was endorsed at the heads of state level. 

The reaction by some SADC member states fol-
lowing th e decisio n o f th e COMES A Counci l o f 
Ministers that Eastern and Southern African coun -
tries should negotiate EPAs as a group, was strongly 
negative an d critical . These SAD C membe r state s 
objected to the fact that COMESA seemed to have 
taken a  decision on thei r behalf, although thi s was 
not the intention of COMESA. As can be seen from 
the above, COMESA and SADC had been holding 
discussions on the possibility of negotiating a single 
ESA EPA with th e E C since 200 1 and were unde r 
the impressio n tha t thi s wa s supporte d b y th e 
SADC Secretaria t an d th e SAD C membe r states . 
The understandin g o f COMES A a t th e tim e wa s 
that SADC would take a similar decision at its Sum-
mit, which was scheduled a  few month s late r tha n 
that of COMESA. 

Some SADC member states then started a cam-
paign t o creat e a n EP A negotiatin g configuratio n 
comprising jus t SAD C membe r states , with Sout h 
Africa as an observer to the process. After a  number 
of what were often heated and acrimonious exchanges 
between countries , th e configuration s stabilise d 
into the Eastern and Southern Africa (ESA ) config-
uration, whic h wa s th e ful l membershi p o f 
COMESA minus two countries2 (Swaziland, which 
was a  membe r o f SAC U s o de  facto par t o f th e 
TDCA, an d Egyp t whic h i s not a n AC P country ) 
and th e SAD C Minu s configuratio n comprisin g 
seven of the fourteen SAD C members at that time, 
these bein g th e SAC U membershi p (Botswana , 
Lesotho, Namibi a an d Swazilan d minu s Sout h 
Africa, whic h i s not par t o f th e negotiations ) an d 
Angola, Mozambique and Tanzania. 

Options on whether or not to negotiate 
an EPA 

The options open to all ACP countries are to either 
negotiate EPAs or to not b e a part o f an EPA. The 
current options are dependent on whether the ACP 
country i n questio n i s a  least-develope d countr y 
(LDC) or not. If a country is not an LDC, its current 
option is to be a part of the EU's General System of 
Preferences (GSP) scheme. If the ACP country is an 

LDC i t has the option of being a part of the Every-
thing But Arms (EBA) arrangement . 

In terms of the EPA negotiations, the options for 
ACP countries are, therefore, as follows: 

1. No t negotiate an EPA - optio n available is GSP 
for non-LDCs : Marke t acces s unde r th e EC' s 
General System of Preferences (GSP ) scheme is 
not a s favourabl e a s marke t acces s condition s 
under Cotonou. Therefore, i f a developing (non-
LDC) ACP country decides not t o negotiate a n 
EPA it will, in the short term, have its tariff pref-
erences reduce d compare d t o wha t wa s offere d 
under th e Lom é Convention . I n addition , i t 
would los e the opportunit y t o ente r int o a  tru e 
negotiation process with the EC on such issues as 
market acces s an d rule s o f origi n an d i t woul d 
need to agree to accept whatever the EC chooses 
to give as a GSP. 

2. No t negotiat e an d EP A -  optio n availabl e i s 
EBA fo r LDCs: The EB A initiativ e cam e int o 
effect i n March 2001. It grants duty-free access to 
imports o f al l product s fro m LDCs , wit h th e 
exception o f arm s an d munitions , an d withou t 
quota restrictions. Liberalisation has been imme-
diate except for three products, these being fresh 
bananas (to be liberalised in 2006), and rice and 
sugar (bot h t o b e liberalise d i n 2009) . EB A i s 
embedded in the EU's GSP scheme and access to 
the E U marke t i s governed b y th e rule s o f th e 
GSP. However , i n contras t t o th e GSP , whic h 
will be reviewed at the end of 2004, EBA is for an 
unlimited perio d an d no t subjec t t o periodi c 
review. ACP LDC countries, because of the EBA 
arrangement, wil l fac e th e sam e marke t acces s 
levels (thes e bein g zer o tariff s int o th e EU ) 
whether or not they are a part of an EPA. There-
fore, as far as LDCs are concerned, being part of 
an EPA will not benefi t the m i n terms of lower 
tariffs into the EU. However, EBA provides duty-
free acces s to the EU market for al l LDCs so the 
margins of preference tha t ACP LDCs had over 
non-ACP LDCs (such as Bangladesh) ar e elimi-
nated. 

3. Negotiat e a n EPA : Th e mai n advantage s fo r 
LDCs an d non-LDC s alik e i n negotiatin g a n 
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EPA, as opposed to the GSP and EBA schemes, are 
as follows: 

• EPA s give ACP countries the chance to actually 
negotiate bette r marke t acces s provision s wit h 
the EU , wherea s EB A an d GS P condition s ar e 
not negotiable - the y are set by the EU. 

• EP A negotiations giv e ACP countrie s a  chanc e 
to negotiat e mor e favourabl e rule s o f origi n s o 
that they improve market access for ACP produc-
ers. The rules of origin that apply to EBA are the 
same a s fo r th e EU-GS P an d ar e eve n mor e 
restrictive than those of Cotonou. 

• A s EP A negotiation s wil l cove r bot h trad e an d 
development issues , there coul d b e majo r gain s 
for countrie s enterin g int o thes e negotiation s 
from the dynamic effects of EPAs. Although these 
dynamic effects are difficult t o quantify, i t may be 
these effects tha t make EPAs more interesting to 
ACP countries . Th e dynami c effect s includ e 
using EPAs as a stepping stone to multilateral lib-
eralisation by making i t easier to 'sell ' unilatera l 
free trad e t o domesti c producer s a s remova l o f 
protection i s compensated by improved access to 
EU markets and possibly higher level s of invest -
ment; possibl y enhancin g th e credibilit y o f 
African trad e reform s an d lockin g in ' thes e 
reforms; improvin g th e regulator y environmen t 
in ACP countries; and protecting access into EU 
markets from further deterioration . 

Since the start of the EPA negotiations, and imme-
diately prior to this, there has been a healthy debate 
taking plac e o n th e cost s an d benefit s o f EPA s t o 
ACP states . On th e one hand ther e ar e those who 
hold th e opinio n tha t EPA s will , i n principle , b e 
detrimental t o the economies of ACP states while, 
on th e othe r hand , ther e ar e thos e wh o hol d th e 
opinion that EPAs could be a useful mechanis m fo r 
accelerating th e economi c developmen t an d 
regional integration of the ACP regions. 

The eventual outcome of EPA negotiations, and 
how close EPAs will be to either of the above men-
tioned scenarios , wil l depen d t o a  large exten t o n 
how wel l prepare d th e AC P sid e i s fo r th e EP A 
negotiations and how well they conduct these nego-
tiations with the EC. If ACP regions are internall y 
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well organised and use the resources they have in an 
efficient an d cost-effectiv e manner , the y wil l b e 
better abl e t o tak e advantag e o f th e opportunitie s 
provided t o the m b y EPAs and wil l b e i n a  bette r 
position tha n the y would have been i f they simpl y 
used th e provision s o f Everythin g Bu t Arm s (fo r 
LDCs) o r th e Generalise d Syste m o f Preference s 
(for non-LDCs). If, o n the other hand, ACP coun-
tries ar e no t abl e t o ge t themselve s wel l organise d 
they wil l surel y los e opportunitie s the y ma y hav e 
had unde r th e EP A process to improv e thei r econ -
omic position. 

This i s not t o den y tha t ther e wil l b e cost s t o 
ACP countries in negotiating EPAs, in terms of the 
institutional costs of taking part in the negotiations 
and i n term s o f the possibl e revenu e losses , higher 
competition and costs of fiscal adjustments that may 
be needed . However , unles s a n AC P countr y ha s 
opted no t t o implemen t economi c liberalisatio n 
measures, these costs are inevitable . The challeng e 
faced by ACP countries in the EPA process is how to 
make thes e adjustment s unde r EPAs , an d us e th e 
provisions of the Cotonou Agreement and the Euro-
pean Developmen t Fun d t o hel p pa y fo r thes e 
adjustments, rathe r tha n t o attemp t thes e adjust -
ments outsid e o f th e framewor k o f EPA s an d a t a 
later date. A furthe r challeng e fo r the ACP i s how 
to obtai n additiona l fund s ove r an d abov e ED F 
resources to help finance th e process of adjustmen t 
necessary if ACP states are to play a more meaning-
ful role in the global economy. 

ESA negotiating structure 

The countries that are part of the ESA EPA negoti-
ating Grou p are : Burundi , Comoros , Djibouti , D R 
Congo, Eritrea, Ethiopia, Kenya, Madagascar, Malawi, 
Mauritius, Rwanda , Seychelles , Sudan , Uganda , 
Zambia and Zimbabwe. 

The ESA Group launched negotiations with the 
EC on 7  February, 2004 in Mauritius, with the offi -
cial launc h followe d b y th e firs t meetin g betwee n 
the ES A Minister s an d th e E C Commissione r o f 
Trade. Thi s meetin g agree d o n a  join t ESA-E C 
Roadmap which , amon g othe r things , set s ou t th e 
phases to be followed in the negotiations as being: 



1. Settin g of Priorities and Negotiating Procedure s 
(March-August 2004 ) 

2. Substantiv e Negotiation s (Septembe r 200 4 t o 
December 2005) 

3. Continuatio n an d Finalisation (Januar y 200 6 to 
December 2007) 

The negotiations are being carried out at two levels, 
the ministeria l leve l an d th e ambassadorial/senio r 
official level , an d i n si x clusters . The ES A Grou p 
has selected six ambassadors (based in Brussels) and 
six ministers to lead the negotiations as follows: 

Each ESA country has established a  National Dev-
elopment and Trade Policy Forum (NDTPF) whic h 
is bot h multi-sectora l (agriculture , trade , invest -
ment, services, etc.) and representative of the public 
and privat e sector s an d non-stat e actor s (NSAs ) 
involved in trade and development work. The func-
tion of the NDTPF is to determine what the optimal 
development an d trade negotiating position for th e 

country is and to prepare briefs outlining these posi-
tions, which can then be used by the representatives 
of the countr y i n th e Regiona l Negotiating Foru m 
(RNF) i n preparation o f the ES A position fo r th e 
negotiations with the EC. 

Each NDTPF sends at least three representatives 
to the RNF, which i s scheduled to meet on average 
once ever y thre e months , an d mor e frequentl y i f 
necessary, during the EPA negotiating period. Each 
NDTPF has nominated a  team leader and an alter -
nate t o th e tea m leader , an d th e tea m leade r o r 
his/her alternate is to be present at all RNF meetings 
to ensur e coherence , continuit y an d consistency . 
The member s o f th e res t o f th e tea m fro m eac h 
NDTPF ar e expert s i n th e variou s sector s t o b e 
negotiated under the EPA and vary according to the 
agenda of the RNF Depending on issues being nego-
tiated, an ESA member may co-opt experts with rel-
evant expertise to act as advisers. 

The membership of the RNF are the countries of 
the ESA EPA Negotiating Group, currently the six-
teen members (publi c and private sectors and non-
state actors) listed earlier. Other participants in the 
RNF are the ambassadorial lead spokespersons from 
Brussels and invited guests. 

The Secretariat s o f th e regiona l organisation s 
involved i n the ES A EPA negotiations (whic h ar e 
currently COMESA , EAC , IO C an d IGAD ) ar e 
mandated to act as the Secretariat for the RNF, with 
COMESA takin g th e lea d an d co-ordinatin g role . 
The Secretaria t assist s the RNF i n th e preparatio n 
of a series of written negotiating briefs to be used by 
the negotiatin g team s wh o wil l negotiat e a n EP A 
with th e EC . Members o f the RN F are part o f th e 
team to support the ESA ambassadorial lead spokes-
person in the EPA negotiations. 

The ES A EPA Group has also recruited a  chief 
technical advise r (CTA ) who , under th e directio n 
of the ESA ministers, Brussels ambassadors and th e 
Regional Negotiatin g Foru m will , amongs t othe r 
things, hel p t o develo p an d execut e negotiatin g 
strategies for the EPA negotiations. The CTA is not 
the ESA region's chief negotiator bu t i s in place t o 
assist the lea d ambassadors i n the negotiations an d 
in preparing for the negotiations. 
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Cluster 

Development issue s 
Market access 

Agriculture 

Fisheries 

Trade in services 

Trade-related area s 

Cluster 

Development issue s 
Market access 

Agriculture 

Fisheries 

Trade in service s 
Trade-related area s 

Ministerial lea d 
spokespersons 

Sudan 
Mauritius/ 
Rwanda 
Malawi 

Madagascar 

Zimbabwe 

Kenya 

Ambassadorial 
lead 
spokespersons 

Ethiopia 
Kenya 

Mauritius 

Eritrea 

Malawi 
Sudan 

Ministerial alternat e 
spokespersons 

DR Congo 
Burundi an d 
Zambia 
Uganda an d 
Ethiopia 
Seychelles an d 
Djibouti 
Rwanda an d 
Djibouti 
Djibouti 

Ambassadorial 
alternate 
spokespersons 

Zambia an d Burund i 
Zimbabwe an d 
Uganda 
Zimbabwe an d 
Madagascar 
Seychelles an d 
Madagascar 
Rwanda an d Ugand a 
DR Congo an d 
Burundi 



The agreed negotiating structure is as follows: 

Content of the ESA EPA 

The ES A region has placed grea t emphasi s on th e 
fact that , as well as promoting regional integration ; 
preserving th e Lom é acquis; an d being WTO com -
patible; EPAs must be instruments for developmen t 
that contribute to the integration of the ACP states 
into the world economy, and to poverty eradication. 
In this context, i t is imperative that, under the EPA 
process, capacity should be built first, then market s 
enlarged throug h th e remova l o f barrier s t o trad e 
and through improving the predictability and trans-
parency o f th e regulator y framewor k fo r trade , 
thereby creatin g th e condition s fo r increasin g 
investment and mobilising private sector initiative s 
and enhancin g th e suppl y capacit y o f th e AC P 
states. To achieve this, the principle of asymmetry 

and sequencin g shoul d b e in-buil t int o a n ES A 
EPA, and due accoun t take n o f specific economic , 
social, environmenta l an d structura l constraint s o f 
the ESA region, as well as of their capacity to adapt 
their economie s t o th e EP A process . They furthe r 
need t o tak e accoun t o f th e developmen t polic y 
objectives of the ESA region. 

Although the EPA process has been on-going for 
nearly four years, there are still some issues as regards 
coverage and content of EPAs that are still not clear, 
such as the following: 

1. Whethe r the EPA process is just an FTA nego-
tiating proces s o r somethin g mor e tha n this . 
The EP A negotiation s onl y tak e accoun t o f 
negotiations o n trad e an d trade-relate d aspects . 
This is reinforced by the fact that DG Trade sup-

164 NAVIGATING NE W WATERS 



plies th e Chie f Negotiato r an d tha t th e EC' s 
position on development i s that thi s i s covered 
by the EDF programming activities. The EC has 
consistently state d tha t th e finance s availabl e 
for development are those allocated to the EDF, 
which will be used in accordance with the EDF's 
agreed Regiona l an d Nationa l Indicativ e Pro -
grammes (RIP s an d NIPs) . Realistically , (o r 
unless ther e i s a significant chang e o f hear t b y 
the EU and it s Commission) betwee n no w an d 
when th e negotiation s o n EPA s are t o b e con -
cluded (end-2007 ) ther e i s littl e tha t ca n b e 
negotiated in the development context which is 
not already agreed in the EDF9 NIPs and RIPs.3 

2. Whethe r there is a policy or political dialogue, 
which should take place under EPAs· There i s 
no provision, either in the negotiating structures 
or th e Cotono u Agreement , fo r a  political dia -
logue, but th e Cotono u Agreemen t i s supposed 
to be a partnership agreement and, as EPAs are a 
major component of the Cotonou Agreement, i t 
would follow that provision should be made for a 
policy or political dialogue. Under most negotia-
tions with the EU, such as the TDCA, provision 
is made fo r initia l discussion s o n th e scop e an d 
depth of the negotiations. Unless this i s consid-
ered to have been included in Phase I (all-ACP) 
of the EPA negotiations, no provision is made for 
this dialogue with the EC. 

The AC P countrie s ar e als o experiencin g seriou s 
problems i n accessing money which i s allocated t o 
them through the EDF. Although EDF resources are 
substantial, the EDF 9 procedures th e EC insist s on 
applying significantl y reduc e bot h th e efficienc y 
and availability of these funds. As part of the negoti-
ations some regions wish to include talks to explore 
ways in which th e ED F procedures coul d be inter -
preted i n a  more libera l manner s o that th e imple -
mentation efficiencie s o f previou s EDF s ca n b e 
regained, withou t sacrificin g transparenc y an d 
accountability in any way. 

In the case of the ESA Group, a Trade Negotia-
tion Facilit y wa s negotiate d wit h th e Europea n 
Commission to assist with the financing o f prepara-
tions fo r a n EPA . The facility , whic h wa s fo r jus t 
under €  2 million , wa s intende d t o financ e short -

term technica l assistanc e t o carr y ou t technica l 
studies and to finance th e regional meetings neces-
sary to build consensus in the region before i t could 
negotiate with the Commission. Owing to the pro-
cedures involved i n recruiting locally based consul-
tants,4 th e bul k o f th e fund s provide d unde r th e 
EDF9 Regional Indicative Programme in support of 
EPA negotiations hav e been used to finance meet -
ings. This has led to an impression being created in 
some part s o f th e Europea n Commissio n tha t th e 
ESA region' s sol e activit y i n preparin g fo r EP A 
negotiations has been to hold workshops and meet-
ings. This is, in fact, far from the truth. A significan t 
number of studies have been carried out, and papers 
written, either by staff of the COMESA Secretaria t 
and other Secretariats of Regional Organisations, or 
by consultants financed using other sources of funds. 

Development negotiations 

Economic Partnership Agreements ar e supposed t o 
be both trade and development oriented and, in this 
respect, th e AC P Grou p has continuously stresse d 
the importanc e o f th e developmen t componen t 
both a s a  cross-cuttin g issu e an d a s a  stand-alon e 
issue. This i s in recognition o f the need t o remove 
supply-side constraints i f the region i s to be able to 
take full advantage of the liberalised trade environ-
ment tha t th e successfu l negotiatio n o f EPA s 
implies. 

1. Fo r mos t negotiatin g regions , th e developmen t 
component o f EPAs is the mos t important com-
ponent a s unless the benefit s o f economic liber -
alisation ca n b e demonstrated t o th e electorat e 
of ESA countries th e proces s wil l be unsustain -
able and doomed to failure. It is only by address-
ing the supply-side constraints bilateral and mul-
tilateral economic liberalisation , i n which trad e 
liberalisation plays a part, will be realised. 

2. Th e main concerns in terms of the development 
dimension are: 

• ho w to measure the costs of implementing EPAs; 

• ho w t o acces s funds t o mee t th e cost s of adjust -
ment, given that th e EC consistently state s tha t 
the only funds available to the ACP from the EU 
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are those in the European Development Fund; and 

• ho w t o implemen t a  serie s o f programme s tha t 
will remove supply-sid e constraint s i n th e ES A 
region and so make the region more competitive 
so that i t is able to participate in the global econ-
omy in a more sustainable and meaningful way. 

Sectoral issues 

As stated above , development issue s are both sec -
toral and cross-cutting. Dealing with sectoral issues 
first, eac h ACP negotiatin g regio n need s t o deter -
mine the sectors in which they require development 
assistance. These wil l probably includ e th e sector s 
of sanitar y an d phytosanitary ; standards ; fisheries ; 
trade facilitation (includin g upgrading of infrastruc-
ture); trade in services; and intellectual property. In 
these sectors , need s assessment s wil l b e require d 
and, base d o n thes e assessments , a  costed proposa l 
could be produced. If the example of SPS is used, an 
ACP negotiating region will first need to carry out a 
stock-taking exercise of what i s in place at present . 
Based on the stock-taking, the group could then do 
a needs assessment to meet a particular target , such 
as being able to conform to EU Food and Feed Reg-
ulations in cut flowers and fruit and vegetables. This 
needs assessmen t coul d the n b e coste d an d th e 
resultant proposa l coul d for m th e basi s of negotia -
tions with the EU. This exercise could take place in 
each relevant sector. It is not necessary to complete 
these negotiations by 31 December, 2007 to comply 
with WT O provision s bu t i t ma y b e necessar y t o 
complete thi s exercise as soon as possible to ensure 
that th e EU makes the necessary budget provisions 
to meet these requirements. 

Removal of supply-side constraints 

Development as a cross-cutting issue refers to meet-
ing adjustment cost s and removing supply-side con-
straints. There has been a lot of emphasis placed on 
the demand-sid e o f th e developmen t equation , 
meaning tha t i f th e AC P put s i n plac e regulator y 
systems tha t ar e transparent , rules-base d an d 
investor friendly, foreign direct investment will flow 
into AC P countrie s an d developmen t wil l tak e 
place. It is, however, probably too simplistic to argue 

that once the demand side is taken care of, and econ-
omic distortion s ar e removed , eac h countr y wil l 
have a competitive advantage in something and will 
be able to supply this to the rest of the world. What 
is required by the ACP countries is a set of tools that 
address the removal of supply-side, not just demand-
side, constraints. The supply side involves ensuring 
that a n infrastructur e t o suppor t competitiv e pro -
duction is put in place. 

In the past, attempts to remove supply-side con-
straints have been general and generic. For example, 
there hav e bee n attempt s t o ge t donors t o financ e 
the rehabilitation and/or reconstruction of national 
transport networks, with varying degrees of success. 
A more targeted approach to the removal of supply-
side constraints, which is linked to increases in pro-
ductive capacity, could be a more effective an d effi -
cient strategy to adopt. An example of this more tar-
geted approac h coul d b e linke d t o th e Integrate d 
Framework process in countries where there is an IF 
process. If the country does not have an IF process it 
could follow a similar process as follows: 

1. Th e Diagnostic Trade Integration Study (DTIS ) 
or simila r proces s woul d includ e a n analysi s o f 
which product s o r sector(s ) i n th e countr y fo r 
which the study is being done has a competitive 
advantage in . Th e analysi s shoul d loo k a t th e 
whole value chain, and analyse the Production -
Marketing-Distribution-Transport (PMDT ) chain 
and examine what would need to be done for the 
country to be able to supply the regional and/o r 
international market in the product selected. 

2. Onc e a  produc t o r secto r ha s bee n identified , 
negotiations with a  major compan y involve d i n 
production, processing and supply of this product 
could tak e place . The purpos e o f these negotia -
tions would be to determine what the company's 
requirements woul d b e to inves t i n th e countr y 
to produce the product identified for the regional 
and/or internationa l market . For example, if the 
country wa s assesse d t o hav e a  competitiv e 
advantage i n coffee , a n allianc e coul d b e mad e 
with a regional or European company to process 
coffee, an d so add value to the coffee, and to sell 
this processed coffe e o n regional , European an d 
international markets. 
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3. I f the major company' s requirements are accept-
able, government could then start to meet those 
requirements i t can mee t (suc h a s allocation o f 
land, licenses, work permits, etc.). 

4. I f th e compan y ha s requirement s tha t hav e a n 
infrastructure componen t (such as a requirement 
to get the product transported to a port at a pre-
determined tonne/kilometre price that will require 
an upgrade in the railway system to the port) th e 
government wil l the n b e abl e t o approac h th e 
European Unio n i n th e firs t instanc e fo r assis -
tance to finance th e infrastructure . Th e govern -
ment wil l b e abl e t o sho w tha t th e economi c 
effect of the infrastructural improvement , will be 
in lin e wit h effort s t o reduc e povert y an d mee t 
the Millennium Development Goals. 

These infrastructura l upgrade s woul d nee d t o b e 
done whether or not they have a positive economic 
rate of return over the immediate future. I f this tar-
geted approach to addressing supply-side constraints 
was taken o n a  regiona l basis , a  number o f multi -
pliers woul d com e int o effec t an d othe r investor s 
would be attracted to the country and the region in 
which the LDC is located. 

In addition t o supporting th e above-mentione d 
activities, the European Union could also assist with 
the preparatio n o f detailed produc t studies , whic h 
would identif y fiv e t o te n non-traditiona l expor t 
products tha t hav e th e potentia l t o add significan t 
export earnings (say over $10 million per sector per 
product per year) and to develop a programme tha t 
provides technica l an d financia l suppor t t o th e 
export producers in the form of production, process-
ing/manufacturing, logistic s an d internationa l 
marketing. Thi s programm e woul d nee d t o b e 
accompanied b y improvin g th e overal l capacit y o f 
the national trade promotion organisatio n (suc h as 
an expor t promotion agency ) an d increasin g level s 
of professionalism, i n order to increase the competi-
tiveness o f th e expor t secto r an d trad e promotio n 
organisation's impac t o n expandin g th e expor t 
capacity o f th e country ; trainin g trainer s o f loca l 
export consultants , includin g th e developmen t o f 
training modules, in all aspects of export consulting 
for (potential ) exportin g enterprises; and setting up 
of information networks for exporters. 

Adjustment costs 

The EU could also support the development secto r 
under EPAs through the creation of an Adjustmen t 
Facility. Trade liberalisatio n ha s provided opportu -
nities fo r economi c growt h bu t a  number o f area s 
need t o be addressed i n the process , including how 
to mak e u p for short-ter m losse s of public revenu e 
and ho w t o improv e competitiveness . A s publi c 
finances ar e already i n a  precarious situatio n i n al l 
ESA EP A countries , an y fal l i n custom s revenu e 
could hav e a n advers e impact  o n budgetar y bal -
ances. I f thi s translate s int o publi c expenditur e 
reductions, i t shoul d b e recognised tha t thes e cut s 
could lea d t o politica l an d socia l instability . I t wil l 
be difficul t t o justify continue d trad e reform i f this 
entails further immediat e reductions in the popula-
tion's welfare. 

The COMES A Secretariat , o n behal f o f th e 
ESA EP A Group , ha s submitte d a  Financin g Pro -
posal t o th e Europea n Communit y fo r a n adjust -
ment facility , calle d th e Regiona l Integratio n Bud -
get Support (RIBS) Facility. The RIBS Facility arose 
from demands from the ESA countries to develop a 
mechanism that would assist them to counteract the 
short-term advers e effect s o f implementin g econ -
omic polic y change s associate d wit h globalisatio n 
and growth. The direct result will be the implemen-
tation o f macroeconomi c refor m programme s tha t 
will strengthe n regiona l integratio n (b y allowin g 
ESA countrie s t o b e a  par t o f regiona l fre e trad e 
areas and customs unions) which, in turn, will drive 
the proces s o f Economi c Partnershi p Agreement s 
and the implementation o f the Doha Developmen t 
Agenda of the WTO. 

The RIB S Facilit y i s designe d o n a  need -
assessment basis and takes into account the need for 
countries t o qualif y fo r budgetar y support , wit h 
trade liberalisation being part of a package of macro-
reform measures . At the same time as trade reform s 
are taking place, ESA countries are addressing other 
macro-economic issue s suc h a s restructurin g thei r 
revenue collectio n systems , using monetary instru -
ments t o contro l inflation , buildin g capacit y i n 
financial an d economi c management , lettin g th e 
market se t interes t rate s an d exchang e rates , pri -
vatising state-owned industries and services, etc. 
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For a  countr y t o qualif y fo r budgetar y suppor t 
under th e RIB S Facility , i t mus t b e i n conformit y 
with Cotono u Agreement' s Articl e 6 7 (whic h 
addresses Structural Adjustment Support ) as well as 
Article 61.2 (which requires that public expenditure 
management i s sufficiently transparent , accountabl e 
and effective; tha t a well defined macroeconomic or 
sectoral policie s ar e i n place ; tha t publi c procure -
ment i s ope n an d transparent ; an d tha t Publi c 
Finance Management (PFM) indicators are met). 

In addition, a country should: 

• b e a  COMES A o r EA C membe r stat e an d a n 
ACP countr y signator y t o th e Cotono u Agree -
ment; 

• hav e prepared, negotiated an d signed a  Country 
Strategy Pape r (CSP ) wit h th e EC and have a n 
on-going indicative programme for the CSP; and 

• b e implementin g a  programm e o f trad e ta x 
adjustments i n order to join or align itself with a 
CU or FTA promoted by COMESA or EAC. 

Once a  country qualifies fo r budgetary support , th e 
level o f budgetar y suppor t tha t coul d b e provide d 
will depen d o n wha t adjustment s wil l nee d t o b e 
made to implemen t th e regiona l liberalisation pro-
gramme and cover the short-term financing gap that 
there will be as a result of the implementation of the 
liberalisation measure s an d whic h canno t b e cov -
ered from the budget. 

The fund allocatio n mechanis m from th e RIBS 
Facility would be based on the following principles: 

(a) A n eligibl e COMES A o r EA C membe r stat e 
will notif y th e COMES A Secretaria t tha t i t 
proposes to reduce its trade taxes in line with a 
COMESA o r EA C programm e an d wil l giv e 
specific details of the proposed tariff reduction , 
including timing of the reduction. 

(b) Th e membe r stat e will , with th e assistanc e of 
the COMESA an d EA C Secretariat , i f neces-
sary, estimate the potential loss of revenue as a 
result o f th e tarif f reductio n i n th e firs t si x 
months after the tariff reduction takes place. 

(c) Th e membe r stat e wil l als o outlin e measure s 
that it will take to balance its budget within six 
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months o f th e implementatio n o f th e tarif f 
reduction s o that th e tarif f reductio n does not 
become a  permanent reductio n o f public rev -
enue. 

(d) Th e revenu e los s calculatio n wil l b e a  stati c 
analysis as follows: 

• calculatio n o f the theoretica l tarif f revenu e 
for the six-month period of a year previous,5 

not takin g int o accoun t exemption s o r 
exclusions, but taking int o account existin g 
preferences. This calculation will be done by 
multiplying th e value s o f import s t o whic h 
tariffs ar e applied (takin g account of prefer -
ences) with the tariff rate of each tariff band; 

• calculatio n o f the theoretica l tarif f revenu e 
for the six-month period after th e tarif f cut s 
come int o effect , usin g th e sam e value s o f 
imports as the reference period; and 

• subtractin g the theoretical tariff revenue total 
of the six-mont h perio d afte r th e tarif f cut s 
have been made from the theoretical tariff rev-
enue total for the reference period. This will 
give the amount tha t th e member state will 
be eligible to claim from the RIBS Facility. 

(e) Th e amount of budgetary support each qualify -
ing member state will be entitled to claim from 
the RIB S Facilit y wil l b e calculate d b y th e 
formula: 

where: 

xn is the tarif f rat e for band η for th e referenc e 
period 

yn is the value of imports for tariff band η for the 
reference period 

an is the tariff rate for band η in the period afte r 
the tariffs have been reduced 

(f) I n case the total amount applied for by the eli-
gible member states (and accepted as justified) 
exceeds the value of the Facility (€80 million), 
then the allocation of the Facility will be done 
pro rat a t o th e amoun t tha t eac h applican t 
country would otherwise qualify for . 



(g) I n cas e th e tota l amoun t applie d fo r b y th e 
applicant countrie s (an d accepted a s justified) 
is less than th e valu e o f the Facility , then th e 
balance o f funds wil l be brough t forwar d t o a 
second annual round of applications. 

(h) Budge t suppor t wil l be granted a s Direct Bud -
get Support without earmarked use. 

The ES A EP A Grou p ha s als o expresse d concer n 
about the larg e debt overhangs tha t ar e a common 
problem fo r ES A EP A countries . Countrie s recog -
nise tha t unsustainabl e deb t perpetuate s domesti c 
macroeconomic instability , cause s stagnatio n o r 
reduction in real outputs, and adversely affects thei r 
international trad e performance , s o weaken s th e 
multilateral trading system. 

What is required, possibly under an EPA, is a sys-
tem tha t allow s countrie s tha t hav e introduce d 
accountable and transparent systems of governance 
a 'fresh start', without having to atone for the sins of 
past dictatorship s an d undemocrati c government s 
that wer e ofte n proppe d up , an d encourage d t o 
borrow by the Western world that are now the cred-
itors, as part of their cold war strategy. 

The long-ter m solutio n t o th e deb t proble m of 
ESA EPA countries is not through increased protec-
tionism bu t throug h assistanc e fro m th e Europea n 
Union and other partners in the developed world to 
deal with the problem of debt overhang in the short-
term through debt forgiveness, debt swaps and debt 
buy-back schemes and, in the longer term, a combi-
nation o f levellin g o f th e playin g fiel d tha t i s th e 
multilateral tradin g system, with successfu l conclu -
sion of the EPA negotiations and the Doha Develop-
ment Agenda , an d a  supply-side respons e resultin g 
in a  diversificatio n o f export s int o competitivel y 
priced valued added exports, supported by an ambi-
tious Aid for Trade programme. 

The impact of HIV/AIDS, malaria  and TB on 
development 

It i s a  well-know n fac t tha t th e ES A regio n i s 
strongly affected b y the burden of the three diseases 
of HIV/AIDS, Malari a an d TB . Africa a s a  whol e 
accounts for 78% of the cases of HIV/AIDS, 88% of 

people suffering from malaria and 33% of the global 
burden fro m TB . Comparin g th e ES A countrie s 
with the developed countrie s of Europe, Europeans 
have: 

• 2 0 times the level of GDP per capita; 

• doubl e th e percentag e o f thei r populatio n wit h 
access to safe water; 

• 7 0 times the capacity for communication by tele-
phone; 

• 4 5 times the level of health expenditure per capita; 

• 3 3 times the leve l of provision o f physicians per 
100,000 population; and 

• 50 % mor e o f thei r populatio n wit h acces s t o 
essential drugs. 

In compariso n t o thei r Europea n partners , ES A 
countries suffer : 

• 30 0 times the burden of disease from HIV/AIDS, 
malaria and TB per million population; 

• 7  times the level of infant mortality ; 

• muc h lower life expectancy; 

• 50 % th e overal l leve l o f huma n development , 
and 

• one-thir d adult illiteracy rates compared to 4% in 
developed European countries. 

There i s an urgen t need , withi n th e framewor k o f 
the ES A EPA, to develop a n outlin e fo r a  strategy 
for addressing the three health problems in the ESA 
region a s par t o f a  programm e o f economi c an d 
social development . Preliminar y studie s conducte d 
in th e ES A regio n woul d sugges t tha t significan t 
improvements would be made i f a programme cost-
ing jus t ove r $1. 1 billio n a  year , o r $ 4 pe r capita , 
were to be implemente d ove r the nex t thre e years. 
The annual cost of the three diseases is estimated at 
nearly $60  billion , base d o n calculation s b y th e 
WHO Commission for Macro-economics and Health, a 
figure tha t compare s favourabl y wit h $1. 1 billio n 
annual investment for a period of three years. 
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Market access 

Tariffs 

Market acces s negotiations revolv e aroun d negoti -
ating a  Free Trade Agreement betwee n eac h AC P 
negotiating group and the European Union. This is 
the par t o f th e EP A negotiation s tha t nee d t o b e 
completed b y 31 December, 2007 . As thing s stan d 
at present , i f an AC P negotiatin g grou p wishe s t o 
negotiate a n EPA it will need t o have negotiated a 
Free Trad e Agreemen t wit h th e EU , whic h i s i n 
conformity with Article XXIV of GATT 1994 by 31 
December, 2007. The main provisions of Art. XXIV 
to consider are that duties and other restrictive reg-
ulations 'ar e eliminate d o n substantiall y al l th e 
trade between the constituent territories in products 
originating i n such territories ' and the schedule fo r 
the formatio n o f a  free trad e are a shoul d b e com -
pleted withi n a  'reasonable  lengt h o f time' , whic h 
should 'exceed 1 0 years only in exceptional cases'. 

As is well known, the EC requested a  waiver i n 
the WTO from it s obligations under paragraph 1  o f 
Article I  of the 194 7 General Agreement o n Trade 
and Tariffs (GATT ) with respect to the granting of 
preferential tarif f treatment for products originating 
in ACP states and this waiver was agreed as part of 
the Doha Development Agenda . The 'Decisio n o n 
waiver for EU-ACP Partnership Agreement' which 
forms part of the Doha Ministerial Declaration con-
siders that the 'Agreement establishes a preparatory 
period extendin g unti l 3 1 December , 2007 , by th e 
end o f whic h ne w tradin g arrangement s shal l b e 
concluded betwee n th e Partie s t o th e Agreement' . 
The waiver is , therefore, time-bound and expires at 
the end of December 2007. The initia l waiver 'cost ' 
the AC P a  concessio n o f 25,00 0 tonne s o f tun a 
imports into the EU from Thailand and the Philip-
pines at reduced tarif f rates , which eroded the pref-
erence margi n for tun a for ACP countrie s int o th e 
EU market. I f the ACP countries press for anothe r 
waiver it is unclear as to what the cost of the waiver 
to the ACP would be. It is also unclear as to where a 
challenge woul d com e fro m bu t i f ther e i s a chal -
lenge i t wil l mos t probabl y com e fro m non-AC P 
developing countries. 

There i s som e debat e abou t th e whethe r th e 
ACP should be held to the time limits of the waiver 
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when th e Doh a Developmen t Roun d i s fa r fro m 
reaching completion point, and has missed the orig-
inal 'single undertaking' deadline of 1 January, 2005. 
This is particularly relevant when one considers the 
close lin k betwee n EP A negotiations an d negotia -
tions takin g plac e a t th e WTO . However , rathe r 
than diver t scar e resource s t o debating whethe r o r 
not the waiver should be extended, emphasis should 
be placed o n whether ther e i s a need fo r an exten -
sion of the waiver, meaning concentrating resources 
on assessing whether o r not ACP regions can com-
plete the components of the EPA negotiations nec-
essary t o b e complete d b y 3 1 December , 200 7 i n 
order to be in conformity with WTO requirements. 

FTA negotiation s wit h th e E U wil l nee d t o 
cover trad e fro m th e E U int o th e AC P grou p an d 
trade from th e ACP group into the EU. The latte r 
would not seem to be contentious and the EU must 
provide each ACP negotiating group with full mar -
ket acces s covering 100 % of al l trade int o th e E U 
from th e AC P negotiatin g group . Most , i f not all , 
ACP negotiating groups are a combination of devel-
oping countrie s an d least-develope d countrie s 
(LDCs). The EU has already granted EBA to LDCs 
so, in order to fulfi l th e objectiv e o f using EPAs to 
strengthen the regional integration process, it must 
grant equal market access to all countries in an ACP 
negotiating group , whethe r the y ar e developin g 
countries or LDCs. Failure to provide each member 
state o f eac h AC P negotiatin g grou p wit h equa l 
market access into the EU will preclude the negoti-
ating grou p fro m deepenin g it s integratio n as , fo r 
example, the group will not be able to move towards 
a customs union as it will not be able to implement a 
Common Externa l Tariff . I t can , therefore , b e rea-
sonably assumed that the EU will grant 100 % mar-
ket access to ACP EPA negotiating groups and that, 
unlike EBAs, this market access will be contractual. 

The mai n tarif f issu e t o b e addresse d b y AC P 
negotiating group s is , therefore, th e leve l of access 
each group should provide t o the EU int o it s mar-
kets. The level of 'substantially all trade' referred t o 
in Articl e XXI V o f GAT T i s often interprete d b y 
the EU as covering 90% of trade. In the case of the 
EPA negotiations, if the ACP group has 100% mar-
ket acces s int o th e EU , i t could offe r th e E U 80% 
market access into it s markets, to get an average of 
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90% of trade covered. However, the 90% definition 
of 'substantially all trade' used by the EU is generally 
accepted a s referrin g t o FTA s betwee n develope d 
countries. As there has never been an FTA negoti-
ated betwee n a  developed countr y an d a  group o f 
predominantly LDCs , there i s a strong argument t o 
agree the definition o f 'substantially al l trade' to be 
significantly lower than a 90% average. There is also 
a strong argument to suggest that the time period for 
full implementatio n shoul d be longer tha t 1 0 years 
as EP A negotiation s woul d surel y qualif y a s a n 
'exceptional case'. 

The EC has consistently stated that ACP coun-
tries shoul d firs t buil d regiona l market s an d the n 
address trade liberalisatio n issue s with th e EU . Al l 
countries in the ESA negotiating group are COMESA 
member states and, as COMESA i s aiming to move 
towards a  Customs Union,6 th e emphasis , i n terms 
of market access, should be to build regional markets 
by first implementing the agreed Common Externa l 
Tariff an d onl y the n t o addres s openin g regiona l 
markets to the EU. 

The approac h t o negotiation s wit h th e E U 
should, therefore , b e t o offe r th e E U a  Commo n 
External Tariff, with exemptions on sensitive prod-
ucts, and then, where appropriate, to phase in some 
sensitive products (backloading ) afte r a  negotiated 
period. 

The principle of asymmetry should apply, mean-
ing that the ESA region will expect the EU to fully 
open it s markets to ESA exports but tha t th e ES A 
will not allow market access to 100% of EU exports. 

The overal l objective shoul d be to negotiate a n 
EPA in such a  way as to ensure tha t th e Europea n 
Union meets the costs of adjustment i n meeting an 
EPA so that EPAs are neutral i n effects o n revenu e 
and competitivenes s an d positiv e i n additiona l 
resources fro m th e adjustmen t facilit y an d i n th e 
safeguard measures , which woul d nee d t o b e auto -
matically triggere d i f ther e ar e shar p increase s i n 
imports from the EU. 

Rules of Origin 

Rules of Origin (ROO) are required in any preferen-
tial tradin g arrangement . The y ar e usuall y pu t i n 
place t o ensur e trad e deflection 7 i s a t leas t min -

imised by ensuring that th e product t o be exported 
into th e custom s territor y grantin g th e preferenc e 
is produced (however that is defined) i n the customs 
territory th e preferenc e i s grante d to . How -
ever, Rule s o f Origi n ca n als o hav e developmen t 
objectives and can also be used as a means of protec-
tion. 

Rules o f Origin ar e importan t i n tha t they  ca n 
affect th e sourcin g an d investmen t decision s o f 
companies and can, at the same time, distort the rel-
ative prospect s o f simila r firm s withi n a  country . 
The adoptio n o f restrictive rules of origin are more 
likely t o constrai n tha n t o stimulat e regiona l eco -
nomic developmen t an d ca n ac t t o undermin e 
regional trade agreements. 

There ar e three main ways to determine origin , 
these being: 

1. chang e o f tariff classification , usuall y a t th e H S 
4.digit level; 

2. percentag e valu e adde d and/o r maximu m valu e 
of non-originatin g material s (includin g wholl y 
produced); and 

3. specifi c manufacturing process . 

The EU-ACP Rules of Origin are a combination of 
all three of these tests, and there is significant varia-
tion i n th e wa y thes e test s ar e applie d an d i n th e 
combinations they are used. It is, however, not nec-
essary for th e E C to use Rules of Origin t o contro l 
imports a s the y hav e a  se t o f safeguar d measures , 
consistent wit h th e WT O Agreemen t o n Safe -
guards, which can be used for this purpose. 

The Cotonou Rules of Origin vary by product in 
terms of their scop e and complexity . I t i s not clea r 
that the y hav e a  development dimensio n or , con -
versely, successfully protec t the market share of any 
group o f EU producers . There ha s bee n n o assess -
ment done of the Cotonou Rules of Origin to show 
that the y either promote the interest s of the EU or 
the ACP . Wha t i s clear , however , i s tha t th e 
Cotonou Rules of Origin impose a significant cost in 
terms o f complianc e t o bot h AC P exporter s an d 
customs administrations. 

Regarding the current list of goods exported into 
the E U from th e ES A region , th e export s tha t ar e 
most affected by Rules of Origin are apparel and fish. 
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The Rules of Origin for apparel require manufac-
ture from yarn or other natural or man-made fibres . 
ESA countries are not able to manufacture clot h in 
volumes necessary to benefit from the economies of 
scale required for international competitiveness and 
must source cloth and fabrics from lower cost suppli-
ers i f thei r appare l i s t o b e competitiv e i n worl d 
markets. 

In th e fisherie s sector , E U rule s confe r origi n 
when: 

• Th e vesse l i s registered i n th e E U o r an y AC P 
state. 

• Th e vessel sails under the flag of any ACP coun-
try or the EU. 

• Th e vessels are at least 50% owned by nationals 
of any ACP o r E U stat e an d th e chairma n an d 
the majority o f the board members are nationals 
of any o f thos e countries . Under certai n condi -
tions th e E U wil l accep t vessel s chartere d o r 
leased b y th e AC P stat e unde r th e Cotono u 
Agreement. 

• Unde r the Cotonou Agreement, 50% of the crew, 
and th e maste r an d officer s ar e nationals o f any 
ACP state or the EU. 

The main problem with the Rules of Origin i s seen 
to be concerning the vessel's ownership. Vessel own-
ership rule s als o affec t a n exporte r whe n tha t 
exporter seek s t o ad d valu e b y processing, suc h a s 
tuna canning . Althoug h Titl e V  o f th e Cotono u 
Agreement provides ACP countries with a  right t o 
request suspension of all origin rules for canned tuna 
and tuna loins within an annual quota derogation, it 
should be noted tha t onl y six ACP countries oper -
ate unde r th e curren t exemptio n an d i t i s unclea r 
how much of the quota is used in any year. 

Apart from th e damage caused to ACP exports, 
it can be argued tha t th e restrictions on ownershi p 
are inconsisten t wit h a  libera l foreig n investmen t 
policy. The genera l consensus has been tha t devel -
oping countries should attract direct foreign invest -
ment b y offering th e appropriat e saf e an d market -
driven environment. However having invested, the 
firms i n questio n fin d tha t the y d o no t qualif y fo r 
preferential treatment on the EU market. 
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The cumulatio n rule s applie d unde r Cotono u 
are relativel y straightforwar d i n tha t ther e i s ful l 
cumulation between ACP states, meaning that one 
ACP country can source inputs from anothe r AC P 
country and , in terms of the Rules of Origin, thos e 
inputs will be considered t o have originated i n th e 
ACP country which is exporting the product to the 
EU. This should, in theory, encourage the sourcing 
of inputs from AC P states and so promote regiona l 
economic integration . However , th e exporter s stil l 
need to prove origin of these inputs from ACP states 
and this can be a time-consuming and costly exercise. 

Materials originatin g fro m th e E U o r it s Over -
seas Countrie s an d Territorie s (OCT ) ar e consid -
ered as materials originating in the ACP state when 
incorporated int o a  product tha t i s exported t o th e 
EU by the ACP state. 

Materials originatin g i n Sout h Afric a ar e als o 
considered as materials originating in the ACP state 
when incorporate d int o a  product tha t i s exported 
to th e E U b y the AC P state , although ther e ar e a 
number o f exceptions an d a  number o f products t o 
which this conferring of origin will either not apply, 
or which cam e int o forc e eithe r thre e o r si x years 
after the signing of the Cotonou Agreement . 

The Cotono u Agreemen t provide s fo r a  toler -
ance level (or de minimis) on cumulation, meaning 
that u p t o 15 % o f non-originatin g material s ar e 
tolerated before a  good no longe r satisfies th e EU's 
origin criteria for imports from the ACP. 

The Cotono u Agreemen t als o provides for , o n 
request, material s originatin g i n a  neighbourin g 
developing country , othe r tha n a n AC P state , 
belonging to a coherent geographical entity, as orig-
inating in the ACP state if the materials are used as 
inputs for the item to be exported to the EU. There 
are als o a  number o f exceptions t o this , includin g 
Chapters 5 0 t o 6 3 (textile s an d garments ) o f th e 
Harmonised System, tuna products and rice. 

Both the ACP and the EC agree that th e Rules 
of Origin tha t appl y t o EPAs should b e simplified . 
The current thinking i n the EC would appear to be 
that origi n shoul d b e conferre d throug h a  singl e 
application, tha t bein g th e value-adde d criteria , 
which i s the difference betwee n the ex-factory cos t 
of the finished produc t and the cost of all the mate-
rials used in the production of the finished product . 



Although use of value added to determine origin 
may well be an improvement to the existing method 
of determining origin under Cotonou, i t also has its 
serious disadvantages. For example, the percentag e 
of value addition i s dependent o n th e valu e o f th e 
currency o f the exporte r vis-à-vis  the importe r an d 
an overnigh t appreciatio n o f th e currenc y o f th e 
exporter can result in a product no longer conferring 
to rules of origin, despite the fact tha t th e sourcin g 
of good s an d th e manufacturin g processe s hav e 
remained th e same. Another exampl e i s if a manu-
facturer invest s i n capita l which improve s the effi -
ciency of the manufacturing process and reduces the 
cost o f production . H e ma y wel l fin d tha t h e ha s 
reduced th e valu e adde d t o belo w th e threshol d 
considered to confer origin. 

It i s also extremel y difficul t t o calculat e valu e 
addition whe n multiple products ar e manufacture d 
from a single raw material. For example, cooking oil, 
margarine and soap are manufactured fro m palm oil 
and i t i s very difficul t t o calculat e th e differenc e 
between the ex-factory cos t of the different finishe d 
products, an d th e cos t o f th e pal m oi l an d othe r 
materials use d i n th e productio n o f th e finishe d 
products. 

The most simple and effective solutio n would be 
to use the change of tariff heading (CTH) criteria to 
confer origin . I n suc h a  case , i f th e manufacture d 
product has a different H S code at the 4-digit leve l 
to the raw material it is manufactured from then ori-
gin is conferred. However , there are some instances 
where a  process application shoul d als o be applie d 
to guard against a simple packaging exercise or, con-
versely, to confer origin when a fundamental manu -
facturing process has taken place but the HS code at 
the 4-digit level has not changed. 8 

Agriculture 

The agricultura l secto r i s a t th e hear t o f th e 
economies of ESA countries, accounting for a large 
share o f thei r gros s domestic product ; employin g a 
large proportion o f the labou r force; representing a 
major sourc e o f foreig n exchange ; supplyin g basi c 
food requirements ; an d providin g subsistenc e an d 
other income to the bulk of the population. 

Agricultural trad e i s already a  majo r sourc e o f 

export earning s fo r ES A countries , particularl y fo r 
products covere d b y th e Commodit y Protocols . 
However, despit e this , participatio n o f th e AC P 
countries i n internationa l trad e i s severely limite d 
by a number of structural factors as well as unfavour-
able market access conditions in markets of greatest 
export interest to them, including the EU. 

Under the Cotonou Agreement trade in agricul-
tural products is governed by specific rules and disci-
plines and access to EU markets is subject to a series 
of constraint s i n th e for m o f separat e commodit y 
protocols, tarif f rat e quotas , seasona l an d ceilin g 
restrictions, etc. 

Erosion of preferences 

EU-ACP agricultura l trad e preferences, apar t fro m 
those covere d b y th e Commodit y Protocols , hav e 
been continuously erode d i n size, product coverage 
and effectivenes s ove r time . GS P dutie s fo r mos t 
tropical product s hav e bee n progressivel y reduce d 
and i n some cases eliminated by the EU. The EBA 
Initiative ha s furthe r eroded  th e preferenc e o f al l 
ACP states, including ACP LDCs. 

According to a FAO study the estimated poten-
tial value of preference on ACP agricultural exports 
to th e E U wa s €710 millio n i n th e yea r 1996 , or 
roughly 14% of the total value of agricultural imports 
by th e E U fro m th e AC P countrie s an d wa s pro-
jected to decline to less than €600 million in 2000. 
About 52% of the total value of preference i s due to 
sugar alone, followed by bovine meat (21%) , tropi-
cal beverages (10%) and bananas (8%). 

High tariffs 

Above-quota tariffs are often high or prohibitive for 
ACP suppliers . AC P tarif f quota s ar e specificall y 
defined i n terms of quantity and rates , thus expan-
sion o f ACP export s t o th e E U i s hindered excep t 
for ACP LDCs under the EBA. 

Seasonal tariffs ar e still high for certain agricul-
tural product s an d som e fruit s an d vegetable s ar e 
subjected to seasonal restrictions based on European 
horticultural calendars . Quota s limi t entr y t o th e 
EU marke t thoug h withi n quotas , export s benefi t 
from CA P prices that ar e higher than world prices. 
Beyond thos e quotas , whic h ar e governe d b y th e 
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'Commodity Protocols ' and th e duty-fre e acces s t o 
out-of-season products , there ar e instances of tarif f 
escalation along the processing chains. 

The issue of tariff escalation in agricultural prod-
ucts i s very importan t give n tha t growt h i n worl d 
agricultural trade is shifting more to processed prod-
ucts. ACP countries with high dependence on com-
modity exports have a strong interest in this matter 
as they ar e trying to escap e from th e circl e o f pro-
ducing and exporting primary products only. 

The effects of the reform of the Common 
Agricultural Policy (CAP) on ESA 

CAP reform i s having the following general effects : 

• substantiall y lower prices for affected agricultura l 
products o n th e E U market , whic h reduce s th e 
value of ACP trade preferences; 

• reduction s i n price s generate d b y CA P refor m 
make the raw material costs of EU food and drink 
manufacturers cheaper , leadin g t o a n expansio n 
of simple value food product exports from the EU 
to the ACP in product chains linked to the basic 
agricultural raw materials whose price has fallen; 
and 

• th e process of price reductions induce d b y CA P 
reform reduce s th e nee d fo r E U expor t refund s 
and hig h level s o f tarif f protection , whic h the n 
brings the EU's agricultural policy more into line 
with the WTO provisions. 

The impac t o f CAP reform o n ACP countrie s ca n 
be divided into four main areas: 

• th e reductio n o f the valu e o f preferential acces s 
to the EU market, as a result of the reduction i n 
EU prices arisin g from th e shif t fro m pric e sup-
port to direct aid payments; 

• th e enhance d pric e competitivenes s o f EU agri -
cultural an d value-adde d foo d product s o n bot h 
domestic and overseas markets; 

• th e increase d cost s an d difficultie s i n securin g 
market access as a result of the EU's strengthened 
food-safety policy ; and 

• th e growin g produc t differentiatio n withi n th e 
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EU market and associated divergent price trends, 
which will require ACP importers to concentrate 
on developin g appropriat e marketin g strategie s 
into specific markets in the EU. 

The ESA region will need to define sensitiv e prod-
ucts i n term s o f th e EP A negotiations . Sensitiv e 
products should be to defined withi n the context of 
product chains i f the aim is to increase local value-
added processin g t o serv e regiona l markets . Sensi -
tive products can be protected throug h th e follow -
ing mechanisms: 

• backloadin g - whereb y tariffs are eliminated only 
at the end of the phase-in period; 

• exclusion s - whereb y products are excluded from 
the process of tariff elimination ; 

• specia l arrangement s -  whereb y som e for m o f 
tariff rat e quot a (an d associate d administrativ e 
arrangements) is established, as a means of recon-
ciling divergent regional interest s in the produc t 
concerned; and 

• pre-emptiv e safeguards - whereb y tariffs ma y be 
maintained or reduced, but the trade is subject to 
close monitoring and surveillance so that where a 
threat of market disruption emerges, pre-emptive 
action can be taken to prevent the actual disrup-
tion of the markets concerned. 

Inland fisheries 

The inlan d fishin g industr y i s an importan t sourc e 
of foo d fo r th e region , a s wel l a s constitutin g a n 
important sourc e o f exports . A s mos t fis h tha t i s 
exported, o r ha s th e potentia l t o b e exported , i s 
caught in lakes that are on the borders of ESA coun-
tries, s o share d betwee n countries , inlan d fishin g 
promotes co-operation between countries that share 
these common resources. 

The E U ha s enacte d specifi c legislatio n con -
cerning fis h products, 9 whic h ar e als o applie d t o 
imports, including: 

• healt h conditions for the production and placing 
on the market of fish products; 

• freshnes s of fish products; 



• restriction s o n veterinar y medicines  concernin g 
aquaculture animals and products; and 

• th e obligation to introduce a system based on the 
principles o f Hazar d Analysi s Critica l Contro l 
Point (HACCP) i n fish-processing companies . 

In addition to this , all fish products (fresh , chilled , 
smoked, frozen , canned , salte d o r dried ) importe d 
from third countries must come from a  preparation, 
processing, packin g o r storag e facilit y approve d b y 
the national competent authority . 

In effect , th e E U ha s trie d t o mov e fro m a 
process of end-product inspectio n an d certificatio n 
to a preventative assurance approach. This approach 
means tha t producer s mus t allo w investigation s t o 
be carried ou t during the production phase of vari-
ous products an d mus t recor d th e dat a fo r a  super-
visory authority. 

The ES A inlan d fishin g industr y ha s suffere d 
from a  numbe r o f ban s an d restriction s pu t int o 
place by the EC. In each of these cases the EU has 
imposed impor t restriction s (testin g and/o r bans) , 
although the exporting countries concerned remain 
unconvinced o f th e scientifi c evidenc e justifyin g 
the impor t restrictions , an d thi s positio n woul d 
appear t o b e re-enforce d b y th e finding s o f th e 
WHO an d FAO , a s concern s th e choler a cas e a t 
least. The impact of these import restrictions on fish 
products has been severe. 

The ES A Region has prepared a  programme i n 
support o f th e inlan d fisherie s secto r an d thi s i s 
being discussed with the EC. 

Sanitary and phytosanitary measures (SPS) 

A major challenge faced by ACP countries is raising 
the SPS/TB T standard s t o a t leas t internationall y 
recognised levels . ACP countries face an additiona l 
challenge when the EU, on risk assessment grounds, 
adopts higher standards than those currently recog-
nised by international standard-setting bodies. Most 
ACP states lack the capacity and regulatory mecha-
nism t o bot h participat e i n th e settin g o f inter -
national standards and meet those standards. 

SPS issue s tha t wil l directl y affec t level s o f 
exports from the ACP into the EU include the fac t 
that each EU member state has its own approval sys-

tern fo r agrochemicals . Similarly , fo r pesticid e 
residues, there i s no harmonised system , with eac h 
EU member state having its own Maximum Residue 
Level (MRL ) fo r chemical s use d t o gro w crops . If 
field trials have not been done for a particular chem-
ical, whic h i s no t unhear d of , a s AC P producer s 
often mak e use of chemicals that have been discon-
tinued i n othe r part s o f th e worl d fo r economi c 
rather than health and safety reasons, the MRL is set 
at zero. 

Another majo r concer n fo r AC P agricultura l 
producers i s th e E U syste m o f traceability , whic h 
covers th e complet e foo d chai n fro m th e far m t o 
table. Man y smal l productio n entitie s wil l no t b e 
able t o compl y a s mixin g produc e fro m differen t 
production source s i s a  commo n featur e i n AC P 
countries. 

SPS measures, therefore, represent a particularly 
difficult barrie r t o th e successfu l achievemen t o f 
increased marke t acces s fo r al l Africa n countries . 
For this reason th e focus mus t be moved from con -
tinually pushing for more market access to the more 
useful on e o f freeing u p an d increasin g th e actua l 
capacity o f th e AC P regio n t o avai l itsel f o f th e 
access that is being made available. 

Concentrating o n identifyin g wha t precisel y i s 
needed to achieve this objective and how much this 
will cos t wil l provide th e basi s for a  more positiv e 
and targete d negotiatin g positio n wit h th e EU . I t 
would seem a reasonable position to adopt for ACP 
countries to link the reciprocal aspects of EPA trade 
to the provision of sufficient assistanc e from the EU 
(EDF or otherwise) to enable exporters to be on the 
same level playing field (a s EU exporters) as regards 
their abilit y t o mee t E U SP S requirements . Th e 
large amounts of assistance provided to the new EU 
members ca n b e cite d i n evidenc e tha t th e E U 
accepts that very significant ai d is needed for coun-
tries outside its region to actually be able to meet its 
new ' equivalent '  standard. 

The WT O SP S Agreemen t include s (Art . 10 ) 
provisions relatin g t o SDT i n respec t o f SPS mea-
sures. They state that 'where the appropriate level of 
SPS protection allow s for th e phase d introductio n 
of new SPS measures, longer time frames for compli-
ance should be accorded on the products of interest 
to developin g countr y member s s o a s t o maintai n 
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opportunities fo r thei r exports' . Also that , 'wit h a 
view to ensuring that developin g country member s 
are able to comply with the provisions of this Agree-
ment the Committee is enabled to grant such coun-
tries, upo n request , specified , time-limite d excep -
tions in whole or in part from the obligations under 
this Agreement, taking into account their financial , 
trade and development needs'. 

This possibilit y o f 'phasing ' i n o f SP S require -
ments i s a n importan t elemen t t o b e activel y 
pursued i n negotiations . Provision s exis t fo r suc h 
phasing i n of the measure s needed unde r th e Foo d 
and Fee d Contro l Regulatio n 882/200 4 an d fo r 
account t o b e take n o f th e abilit y o f countie s t o 
comply. This provision basicall y reflect s th e WT O 
SPS Agreement noted above. 

Marine fisheries 

ESA countries tha t hav e a  marine fishing industr y 
have prepare d a  draf t Fisherie s Framewor k Agree -
ment (FFA) that is designed to protect the interest s 
of the ESA states who have access to stocks of ocean 
fish and avoid a depletion of fish stocks, upon which 
many AC P coasta l an d islan d state s ar e economi -
cally dependent, while at the same time preserving 
the sovereignty of ACP states to negotiate nationa l 
access agreements with the EU. The FF A does not 
replace a  bi-latera l agreemen t wit h th e Europea n 
Union. I t should, rather, be seen as a minimum se t 
of conditions within which a fisheries agreement on 
access t o fis h stock s i n eac h Exclusiv e Economi c 
Zone (EEZ) will be negotiated by each country. 

The main features of the FFA are the Basic Prin-
ciples; Fisherie s Managemen t an d Conservatio n 
Issues; Financial an d Trad e Measures ; Vessel Man -
agement an d Pos t Harves t Arrangements ; an d 
Development Issues . However, th e E C has prove d 
itself reluctant to negotiate a regional FFA. The rea-
sons fo r thi s woul d appea r t o b e th e alternativ e 
views on FPAs that exis t i n the Commission itself . 
The Common Fisheries Policy of the EC is couched 
in very general language that can be interpreted in a 
number of ways and which took 1 7 months for th e 
EU t o reac h a  compromis e agreemen t on . I n th e 
Commission itself, at least four Directorate Generals 
(DGs) hav e a n interes t i n Fisherie s Partnershi p 
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Agreements, thes e bein g D G Fish , D G SANCO , 
DG Trad e an d D G Development . I n simplifie d 
terms the interests of the various DGs are as follows: 

• D G Fish - lookin g after the interests of the main 
(Spanish and French) EU national distant-wate r 
fleets (DWFs); 

• D G SANC O -  implementin g th e food an d fee d 
regulations (Sanitary and Phytosanitary) of the EU; 

• D G Trade - ensurin g that the FPAs and CFP are 
WTO compatible , particularly i n the way subsi-
dies, rules of origin and preferential acces s agree-
ments are applied; and 

• D G Development - seein g how the fishing indus-
try coul d contribut e t o th e economi c develop -
ment of the appropriate country or region. 

There is , therefore , a  rea l o r potentia l conflic t o f 
interests within the Commission itself as regards the 
negotiations of FPAs. However, to date, the respon-
sibility for negotiating FPAs remains firmly with DG 
Fish and they do not regard fisheries negotiations as 
part o f EP A negotiation s an d see m no t t o b e i n 
favour o f a  regional FFA , despite th e fac t tha t th e 
fish resource is at least regional. 

Trade in services 

Preparations for negotiations with the EU on trad e 
in service s shoul d b e guide d b y th e provision s o f 
Article 4 1 of the Cotono u Agreemen t an d Articl e 
XIX of GATS, with particula r focu s been give n t o 
Mode IV. 

In the case of the ESA EPA, in preparing for the 
EPA negotiation s a s agree d i n th e Negotiatin g 
Guidelines, Mandat e an d Wor k Programme , a 
regional assessment of the state of trade in services is 
necessary. This regional assessment , which i s being 
financed throug h th e DFID-finance d Regiona l 
Trade Facilitatio n Programm e (RTFP) , i s ongoin g 
and covers 18 COMESA member states, these being 
all th e ES A countrie s plu s Swazilan d an d Egypt . 
This approach wil l enable adequate preparation fo r 
request and offers with the EU under EPAs, negotia-
tions i n th e GAT S an d th e developmen t o f a 
regional programme in trade in services and the fur-
ther integration of the sub-region. 
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The assessmen t cover s th e financial , tele -
communications, transport , constructio n an d 
related engineering , professional , tourism , health , 
education, business , computer an d energ y services . 
The temporar y movemen t o f labou r (Mod e IV ) i s 
treated as a horizontal issue. 

The assessment is based on the collection of reg-
ulations i n trad e i n service s an d th e conversio n of 
this regulator y informatio n int o GATS-typ e lan -
guage. In addition t o thi s the prevailing regulator y 
and policy environment , marke t structur e an d sec-
tor performance i n each country i s being analysed . 
These nationa l assessment s wil l b e discusse d a t 
national level and the output will be used to develop 
a regional assessment tha t will be used to develop a 
strategy fo r th e EP A negotiations , WT O negotia -
tions and the development of a regional programme 
on trade in services. 

The trade in services assessment began with the 
development of National GATS Templates for each 
member stat e an d governmen t expert s hav e bee n 
trained i n th e conversio n o f al l regulation s fo r al l 
service sector s int o GATS-typ e language . A t th e 
same time , COMES A pre-teste d availabl e assess -
ment questionnaires for the in-depth sector analyses 
and embarke d o n th e developmen t o f question -
naires for sectors for which questionnaires currently 
did not exist. Teams of national experts were trained 
on how to undertake in-depth sector assessments in 
February 2004. The GATS templates and the sector 
assessments will , together , for m th e Nationa l 
Assessment Reports. 

Part of the work in trade in services covers Mode 
4 issues , specifically temporar y migratio n o f nurses 
from the region to Europe. The departure of health-
care workers for posts in Europe is a serious concern. 
Britain i s the mai n recipien t country . I n 200 2 an d 
2003, more than 6,50 0 African nurse s were admit -
ted to the British Registry. The most severe problem 
generated by the exodus of nurses is the shortage of 
qualified healthcar e worker s i n Africa n countries . 
For example , Malaw i ha s a  rati o o f nurse s pe r 
100,000 people o f 29 , while i n Britai n th e rati o i s 
840. The resul t i s poor and worsening treatment i n 
African hospital s an d poo r workin g condition s fo r 
the nurses that remain. 

The outflow als o implies that African countrie s 

are subsidisin g industria l countries , b y payin g th e 
investment cost s i n worker s tha t eventuall y leave . 
And, a s more nurses leave, conditions facing thos e 
that remai n worsen . There ma y also be les s incen -
tive for government s t o inves t i n training nurses if 
their duration of service declines. While Britain has 
imposed guidelines to reduce recruitment by national 
agencies, it does not stop recruitment from develop-
ing countrie s b y th e privat e sector . No r d o th e 
guidelines sto p nurse s fro m abroa d fro m applyin g 
directly fo r healt h servic e post s i n Britain . Thi s 
problem is only likely to worsen in the coming years 
as more nurses will be required to tend to the ageing 
population in Europe. 

The on-goin g ESA EPA study i s evaluating th e 
mutual gains, and identifying the major problems, of 
a pilo t schem e t o brin g nurse s fro m selecte d ES A 
countries t o certai n E U countrie s fo r limite d peri -
ods, probably between three and five years. 

Trade-related issues 

The position of the ESA region is not to start nego-
tiations o n trade-relate d issues , especially o n com -
petition policy, public procurement and investment. 
However, th e regio n ha s starte d b y examinin g i n 
detail trade-relate d issue s an d i s assessing whethe r 
there i s any value added i n includin g trade-relate d 
issues in an EPA or whether thes e issue s should be 
negotiated unde r th e framework o f the WTO, i f at 
all. 

The assessment as to whether EPA negotiations 
should include trade-related issues should be done at 
two levels. The first leve l is to assess whether nego-
tiating trade-relate d issue s i n a  EP A wil l compro -
mise th e countries ' negotiatin g position s i n th e 
WTO. 

A second issue is to assess at what level negotia-
tions on trade-related issues should be. For example, 
in competition, the ESA region may find it useful to 
have a n agreemen t wit h th e EC' s Directorat e 
General on Competition to exchange information at 
the regional and national levels . A number of ESA 
countries have competition commissions or author-
ities and COMESA has agreed a  regional competi -
tion policy and regulations an d t o establish a  Reg-
ional Competition Commission. If anti-competitive 
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behaviour i s cross-border i n natur e i t ma y wel l b e 
extremely useful for COMESA's Competition Com-
mission to share information with DG Competition 
so as to build a  case against the individua l o r com-
pany involve d i n such anti-competitive behaviour , 
which usually results in distortions or restrictions in 
trade flows. 

A further example may be in agreeing on a bilat-
eral investmen t programm e betwee n th e E U an d 
the ES A region where , for example , companie s i n 
Europe are given tax breaks as incentives for invest-
ing in the ESA region. 

Conclusion 

In conclusion , i t ca n b e sai d tha t a  considerabl e 
amount of effort an d resources have been expended 
by th e ES A countrie s an d th e Secretariat s o f th e 
Regional Integration Organisations in preparing for 
the EPA negotiations. These preparations will have 
benefits no t onl y fo r th e actua l EP A negotiation s 
but also for other negotiations ESA countries will be 
involved i n a t th e WT O an d regiona l levels . Th e 
emphasis placed on ensuring adequate preparation s 
have been made for th e negotiations has allow th e 
ESA region to develop negotiating positions by con-
sensus so that common positions have evolved. The 
next phas e o f the negotiatin g proces s i s the actua l 
negotiations wit h th e E C an d i t i s importan t tha t 
during thi s phas e th e Group' s cohesio n i s main -
tained, alon g wit h th e suppor t structure s alread y 
put i n plac e throug h th e Regiona l Integratio n 
Organisations. 

Endnotes 
1. Thi s waive r wa s agree d a t th e 4t h Ministeria l Conferenc e i n 

Doha. Th e Ministeria l Decisio n o f 1 4 November , 200 1 
(WT/MIN(01)/15) states , among othe r things , tha t 'Subjec t t o 
the term s and conditions se t out hereunder, Articl e I , paragraph 
1 of the General Agreement shal l be waived, until 31 December , 
2007, to the extent necessary to permit the European Communi -
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ties to provide preferential tarif f treatmen t for products originat -
ing i n ACP State s a s required b y Article 36.3 , Annex V  and it s 
Protocols o f th e ACP-E C Partnershi p Agreement , withou t 
being required t o extend th e same preferential treatmen t t o lik e 
products of any other member. ' 

2. Th e countrie s tha t ar e par t o f th e ES A EP A negotiatin g grou p 
are: Burundi , Comoros , Djibouti , D R Congo , Eritrea , Ethiopia , 
Kenya, Madagascar , Malawi , Mauritius , Rwanda , Seychelles , 
Sudan, Uganda, Zambia and Zimbabwe . 

3. I n the framework o f the all-ACP-EC negotiations, the ACP side 
has consistentl y expresse d th e vie w tha t ED F an d othe r 
resources, which ar e currently availabl e t o th e ACP , are insuffi -
cient t o meet th e needs of ACP countries , particularly for elimi -
nating obstacle s t o trad e includin g thos e relate d t o infrastruc -
ture. Fo r thi s reason , additiona l resource s ar e require d s o tha t 
ACP ca n effectivel y implemen t development-oriente d EPAs . 
The E C ha s mad e it s vie w clear : th e resource s availabl e fo r 
financing o f developmen t co-operatio n i n th e nex t fiv e year s 
have been agree d i n the framework o f the Cotonou Agreement , 
and tha t thi s question i s not u p for renegotiation s i n th e frame -
work of EPA negotiations . 

4. Unde r EDF 9 procedure s i t i s relativel y simpl e an d quic k t o 
recruit consultant s i f th e cos t o f th e consultanc y inpu t i s les s 
than €5,000, bu t muc h mor e complicated an d time-consumin g 
to recruit consultancy input s above €5,000. To carry out studie s 
and technica l assessment s fo r th e ES A Group , comprisin g 1 6 
countries, th e cost s of consultancy input s for an y one activit y i s 
invariably mor e tha n €5,00 0 s o i t ha s bee n difficult  t o us e th e 
funding provide d under the Trade Negotiating Facility to financ e 
consultancy inputs . 

5. Fo r example , i f a  country state s i t wil l reduc e tariff s i n Januar y 
2006, the tarif f revenue for January-June 200 5 will be calculated 
and compared to the theoretical tarif f revenue loss with the tarif f 
reduction i n place an d th e sam e volume o f goods for th e perio d 
January-June 2006 . 

6. Th e COMES A Counci l of Ministers decided, at their meeting in 
Kigali, Rwanda, i n May 2005 , that 'Membe r State s should wor k 
towards attainin g a  Customs Unio n b y Decembe r 200 8 but , i n 
the even t tha t som e Member State s are not read y to implemen t 
the Custom s Unio n i n Decembe r 2008 , thos e tha t ar e read y 
should proceed with implementation' . 

7. Trad e deflectio n i s taken t o mea n th e expor t o f products origi -
nating in a third country which does not have preferential acces s 
into a  firs t countr y bein g re-route d throug h a  secon d countr y 
which doe s have preferentia l access . This re-routin g coul d tak e 
the form of simple transhipment o r could involve a simple opera-
tion, such as repackaging the goods. 

8. Fo r example, i f a refrigerator manufacture r import s compressors , 
the HS code of the compressor i s the same as that of the refriger -
ator at the 4-digit level, so a process application would need to be 
applied s o tha t th e refrigerator s wer e considere d t o originat e 
from th e country they were manufactured in . 

9. Thes e health conditions are laid down in Directives 91/493/EE C 
and 91/492/EEC . 
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