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Introduction
The African, Caribbean, and Pacific (ACP) coun-

tries are facing trade negotiations on several fronts
simultaneously over the next few years. These include
the Economic Partnership Agreements (EPAs) with
the European Union (EU) under the Cotonou
Agreement, the Doha Round of the World Trade
Organization (WTO) launched in 2001, and nego-
tiations within economic groupings in their own
regions. A clear and positive link between develop-
ment strategies and the new trade rules to be gener-
ated by these negotiations has still to be developed
and articulated in practical terms. After a first phase
of negotiations, the six ACP regional trading blocs!
have now started the second phase of negotiations
with the EU.

In terms of development content, little substan-
tive progress has been achieved in the EPA negotia-
tions due to the widely differing approaches of the
two parties on how to integrate the development
dimension of EPAs in practice. This is the current
state of play in relation to development issues
despite official declarations by the EU and the ACP
about shared objectives and negotiation guidelines
on development, competitiveness and poverty alle-
viation, as well as on asymmetrical liberalisation
and EU assistance for the structural transformation
of ACP economies.

In other words, even though the EPA process
appears to have been conceived with sustainable
development goals in mind, progress in the negotia-
tions has yet to reflect this ambition. However,
recent concern over the issue as expressed by politi-
cal actors and civil society organisations in the ACP

countries and Europe has created a new opportunity
to put the EPA process back on a development track.

In an apparent response to these concerns, recent
statements issued by EU Trade Commissioner Peter
Mandelson refer to a new start for the EPAs, and
seem to establish political guidelines that might lead
to a more open and pro-development course for
future EPA negotiations. According to these guide-
lines, development considerations should be central
to the EPAs, suggesting that the EPAs become trade
and development tools explicitly, as opposed to the
classical, hard-nosed, free trade agreements. Further-
more, the EPA process would be put under continu-
ing review, ‘to ensure that at every stage in the
negotiations, we really do put development fitst’.

Based on these premises, this chapter proposes a
system of development benchmarks that could be
instrumental in the development-focused monitor-
ing of the EPA negotiations. The first section dis-
cusses the role and priorities of the EPAs and the basis
for a continued review of the process. In response to
the perspective offered in the first part of this chap-
ter, the second section outlines a proposal for a set of
development benchmarks. The annex summarises
the findings of the ICTSD assessment on the progress
of the EPA negotiations which were used to inform
the proposal.

The aim of this chapter is to stimulate actors par-
ticipating in the negotiations, as well as members of
parliaments and development-concerned commu-
nities in the ACP countries and the EU, to use
development points of reference for assessing the
substantive progress of the EPA negotiations
towards the development goals they should serve.
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The EPAs and sustainable development:
Substantive priorities and bases for a
continued review process

Since the EU’ initial proposal in 1996 to negotiate
EPAs with ACP regional groupings, all parties have
stressed the necessity for EPAs to not be standard
reciprocal free trade agreements (FTAs), but instead
to constitute ‘tools for development’. This objective
was reaffirmed in the Cotonou Agreement and in
numerous declarations since, including the Cape
Town Declaration? and the EPA negotiating man-
date and guidelines of the EU and the ACP coun-
tries, as well as in political statements recently
issued by Commissioner Mandelson.

The development aims and priorities agreed for
the EPAs, as well as the bases for a continuing
review of the EPA process, are outlined in the first
half of this chapter, followed by a targeted definition
of the benchmarks in the second half.

The EPAs as enabling frameworks for
pursuing sustainable development goals

From a development perspective, not all kinds of
developing country integration into the global
economy may be considered positive because trade
liberalisation on its own cannot ensure the attain-
ment of development objectives in economic, social
and environmental arenas. Balanced growth and
poverty reduction do not necessarily flow as auto-
matic outcomes from liberalisation processes, rather
these objectives must be actively promoted by poli-
cies in conjunction with appropriate adjustment to
the opening up of an economy.

Lessons learnt over the last 30 years should be
used to create international trade agreements that
not only seek to integrate developing countries into
the global economy, but are in and of themselves
pro-development instruments. In other words, these
agreements should not focus solely on trade liberali-
sation policies and the negotiation of trade rules for
market access in favour of developing countries’
exports. Although these aspects of international
trade agreements are clearly important, they are not
sufficient if development and equity are the goals.

Official declarations by the EU and the ACP

Group on objectives and guidelines for negotiating

the EPAs, issued since the initiation of the negotia-
tions,® have shown fundamental agreement about
the instrumental role that the EPAs should have in
pursuing the sustainable development goals of the
ACP. Furthermore, these official declarations have
expressly recognised the importance of implement-
ing competitiveness and poverty alleviation strate-
gies, ensuring EU assistance for structural transfor-
mation of ACP economies, and embracing the prin-
ciples of asymmetrical liberalisation between ACP
countries and the EU.

Box 1 shows excerpts from selected declarations
confirming these ideas, including recent statements
issued by Commissioner Mandelson.

Competitiveness and equity: Ensuring
relevant results

Competitiveness and equity goals are repeatedly
addressed as priorities for the EPAs in the official
texts of the EU and the ACP. These goals should
serve as a fundamental guideline in terms of the
strategic response to the EPA’s aims agreed by the
two parties, and should become a basis for any mon-
itoring of progress in the negotiations:

e EPAs are to facilitate the structural transforma-
tion of ACP economies; therefore they should
encompass co-ordinated programmes to address
the major supply-side constraints which inhibit
competitive production of internationally trad-
able goods and services in ACP countries.*

¢ Trade liberalisation should be co-ordinated with
efforts aimed at strengthening the capacities of
domestic manufacturing and service sectors, so as
to avoid closing off areas of potential growth and
development-oriented structural change in ACPs.

¢ Equity issues in development — such as poverty
alleviation and elimination of gender discrimina-
tion in access to economic opportunities — must
be simultaneously addressed in many public pol-
icy areas, including policies related to enhancing
competitiveness.®

The priorities mentioned above can only be
addressed if a policy package for competitiveness
aimed at fulfilling social, economic and environ-
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Box 1. The role of EPAs as instruments
for sustainable development and the
importance of development policies
and asymmetrical liberalisation in

the ACP

Two objectives summarise the main goals estab-
lished for the EPA negotiations in the Cape Town
Declaration and other political statements issued by
the EU and ACP states:

* To promote sustainable human development,
whose outcomes should be expressed not only in
economic terms but also in the social and politi-
cal dimensions of development, which implies
putting equity goals at the forefront of trade
negotiations and including a broad range of non-
state actors in discussions of trade policy options.

* To improve the level of productivity and the range
of value-added products of ACP economies, and
to foster their structural transformation so that
their production systems shift away from extreme
dependency on basic commodities towards the
production of goods and services with higher
demand growth and favourable price trends.

In a speech and memorandum issued on the occa-
sion of his participation in the Civil Society Dialogue
Group held in Brussels on 20 January, 2005 EU
Trade Commissioner Peter Mandelson expressed his
views on ‘what the agreements must now be about';

* Until now, the EU-ACP relationship has simply
not delivered on trade. It has adhered to the
status quo and to a cycle of dependency... EPAs
need to change so their development focus is
strengthened. They should become explicitly
what they really are: trade and development
tools. They are not classical, hard-nosed, free
trade agreements...

* The Agreements should be geared towards
South-South economic integration, region by
region. The EPAs are there to build markets in the
ACP, primarily for the ACP's own benefit, not
aggressively to open them to us!

* The EPAs are about strengthening the ability
of the ACP to tap into market openings. This
means reducing, through well-targeted develop-
ment support, capacity constraints, and helping
to overcome poor economic and social infrastruc-
ture. Economic capacity building must come first
in the EPA negotiations. Therefore, while EPAs
themselves will be mainly trade agreements, what
could be called the 'EPA process' will definitely be
much broader and cover issues linked to develop-
ment policy and support.

* The trade opening part of these agreements
is not at their forefront: it comes towards the end,
after regional integration has kick-started growth,
after long transition periods, after Europe has
invested aid and support in these least-developed
countries capacity to trade.

mental goals is implemented. It must constitute a
Competitiveness Policy for Sustainable Develop-
ment, defined as one conducive to:

... Strengthening and enhancing the production
structures, trade capacity and policy institutions of a
country, with a view to improving its ability for a
positive integration in the global system securing long
term, stable economic growth, based in producing
goods and services that meet the test of international
competition under fair market conditions, while
expanding the real incomes and real freedoms of their
citizens and using their natural resources and the

environment in a sustainable manner, preserving
their values for the benefit of present and future

generations ...

As the EPA negotiations will eventually reach
agreement on rules that may establish limits to the
scope of competitiveness policies, careful attention
must be given at all stages of the negotiations to
guarantee coherence between these rules and the
development priorities established for the EPAs.
Accordingly, a point of reference is necessary to
judge how closely the EPA outcomes will fulfil the
priorities of competitiveness and equity. In other
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words, benchmarks should be defined to monitor
the extent to which the outcomes of the EPAs effec-
tively enable ACP countries to undertake reforms
and implement competitiveness policies as defined
above (see Box 2).

Countries that have successfully used trade to
promote development have done so by progressively
adjusting their production structures, improving
their competitiveness by shifting trade specialisa-
tion towards higher value-added goods and services,
and purposefully creating dense sets of connections
between enterprises. These connections help to sus-
tain growth and are vehicles for positive spillovers
to the rest of the economy in the form of more and
better jobs and higher domestic income.

A three-dimensional perspective for monitoring
the progress of the EPA negotiations in terms of
development outcomes

An assessment of the progress of the EPAs on
development issues was carried out as part of the
preparation for this proposal.” The conclusions of
the study, highlighting the very poor progress in
relation to development issues until 2004, are in
stark contrast to the recent statements by Commis-
sioner Mandelson which indicate raised expecta-
tions in the treatment of development issues in
future negotiations.

The study reveals that only general principles
relating to core development issues have been estab-
lished in the EPA negotiations to date, which are
reflected in declaration-type agreements on general-
ities. However, fundamental disagreements on sub-
stantive practical issues remain. In terms of develop-
ment content and fulfilment of ACP development
expectations, so far progress in the EPA negotiations
has been mainly formal.

The negotiating approaches by the two parties
on the practical integration of the development
dimension of the EPAs have diverged widely.
Despite official declarations by the EU on the EPAs’
development objectives and guidelines supposedly
shared with the ACP Group, in practice the negoti-
ating position adopted by the EU until 2004 contra-
dicted such objectives and guidelines.

However, according to Commissioner Mandel-
son’s recent statements:

‘[EPAs] should become explicitly what they really
are: trade and development tools ... I intend this to
be a new start for the EPAs — to give the negotiations
a new impetus — and to ensure that from now on,
until the final implementation of what we will negoti-
ate by 2008, development concerns have pride of
place... Therefore, the EPA process will be broader
than pure trade arrangements and cover issues linked
to development policy and support’.B

This chapter defines three broad categories of issues
in which priorities for a monitoring process of the
EPAs should be clearly identified: market access
and fair trade; policy spaces; and access to resources
for development support. These categories corre-
spond to the dimensions in which trade-supportive
policies may be implemented by ACP countries as
they address the main development challenges of
competing in the global economy.

Market access and fair trade

In terms of market access and fair trade, ACP coun-
tries would expect the EPAs to provide:

¢ effective conditions of asymmetry in the liberal-
isation process wvis-d-vis the EU;

® improved entry to EU markets through tradi-
tional mechanisms (involving preferential tariff
treatment and resolving problems associated with
preference erosions, rules of origin, and the case
of ‘residual tariff barriers’ mainly affecting non-
LDC ACP countries);

¢ improved conditions for the insertion of their
commodities exports into global value chains

(GVGs); and

® solutions to deal with the negative impacts that
European trade policies may have on limiting
ACP exports (e.g. technical barriers to trade
(TBT) and sanitary and phytosanitary standards
(SPS); EU Food Safety policy; and anti-dumping
and countervailing measures) or the impacts of
the EU’s Common Agricultural Policy (CAP) in

generating agricultural trade imbalances.

As part of the guiding principles of the EPAs it has
been agreed that the eventual agreement on market
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Box 2. Free trade agreements as
enabling frameworks for the
implementation of competitiveness
policies for sustainable development

Free Trade Agreements (FTAs), including Agreements
on Investment, should not be limited to enhancing
market access for developing countries' traditional
exports, or improving conditions for FDI flows in
sectors of long-established comparative advantages.
FTAs should enable developing countries to imple-
ment policies aimed at transforming their economic
structures, diversifying production, and increasing
the spillovers that trade expansion may have on the
domestic economy. These policies, as a set, consti-
tute Competitiveness Policies for Sustainable
Development.

Therefore, the enabling effect of FTAs should not
only facilitate an appropriate macroeconomic envi-
ronment, and promote FDI with the expectation that
any foreign investment would automatically bring
diversification or technological spillovers, but also
ensure that developing countries can undertake pol-
icy actions directly aimed at:

¢ Overcoming quality and coverage limitations
of infrastructures that result in poor connect-
edness to global markets

Relevant examples in the majority of developing
countries may be found in poor transportation
and access facilities to shipping infrastructure and
telecommunications.

» Enhancing the ability of firms and productive
chains in general to innovate and incorporate
technology

This must be done in a way that facilitates
changes in the country's trade specialisation towards
value-added goods and services. In addition to gain-
ing effective market access and competing in diversi-
fied exports, continuous innovation and adaptation

of technology is highly important to sustain produc-
tivity and real income growth.

 Building strong and dense fabrics of firms,
mainly SMEs, effectively linked to major enter-
prises and corporations connected to inter-
national trade

This is the most effective way for enhancing on
a sustainable basis the capacity of the productive
sector to create better jobs and to amplify the posi-
tive impacts of trade into the domestic economy.

 Implementing specific programmes addressing
equity issues in combination with the rest of
competitiveness policies

A contribution to the social effectiveness of econ-
omic policy in general, and the effective incorpora-
tion of objectives related to poverty alleviation and
elimination of gender discrimination, may require a
focused application of trade-related policies for com-
petitiveness, such as government procurement pref-
erences and financial support in favour of urban
informal sectors and low-productivity rural produc-
tion (e.g. micro-enterprises, co-operatives and groups
of ‘poor farmers’).

* Mainstreaming environmental goals and crite-
ria as cross-cutting issues in all policies related
to competitiveness (horizontal and selective
policies)

Policy actions in these directions help ensure sustain-
ability in terms of the intervention of natural
resources, and enhance the opportunities for deve!-
oping countries to successfully compete in world
markets that increasingly demand environmental
performance.

Source: Adapted from W. Corrales (2003) 'Ideas for
an integrated approach to initiatives related to Com-
petitiveness and Spaces for Development Policies in
the road to UNCTAD Xl, UNCTAD, Geneva
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access arrangements should not leave any ACP state
worse off than its current state and that market
access arrangements should build on and improve
their current positions. These general considera-
tions, however, have yet to become practical instru-
ments.

Policy space

Issues under the dimension of ‘policy space’ (or
‘space for sustainable development policies’)
encompass flexibilities in trade rules and trade-
related disciplines that ACP countries might need
in order to implement Competitiveness Policies for
Sustainable Development® as defined under ‘Com-
petitiveness and Equity’ (see Box 2):

® Some of these policies aim to overcome supply-
side constraints and attain competitiveness and
productive sector development goals (e.g. foster-
ing diversification, enterprise networks and
innovative clusters of SMEs; supporting R&D
activities; and promoting domestic capacities for
exporting high value-added services).

¢ Others are focused on social objectives and equity
goals (e.g. poverty alleviation and reduction of
gender gaps, support to poor farmers, micro-
enterprises and cooperatives; health-related pro-
grammes for HIV/AIDS and other pandemic
diseases).

¢ A third group corresponds to trade policies aimed
at selective import liberalisation and strategic
trade integration (e.g. regional integration among
developing countries before proceeding to deeper
integration with the EU or other countries).

EU resources for development support

Mechanisms in this dimension encompass those
ensuring effective access to net financial inflows
(resource transfers) from the EU that would con-
tribute to covering the costs of overcoming supply-
side constraints, institutional adjustment, technical
assistance and capacity building.

The political basis and scope of a
mechanism for continued review of
the EPA process

Various EU-ACP Declarations — particularly the
Cape Town Declaration — call on both patties in the
EPA process to make a commitment to open, trans-
parent and inclusive negotiations, with effective
participation by diverse stakeholders. The guide-
lines aim to guarantee the accountability, political
follow-up and scrutiny of the process by means of an
on-going monitoring mechanism to be established
by the Joint Parliamentary Assembly.

These mechanism for monitoring the EPA
negotiations would ensure that future ACP-EU
development, economic co-operation and trade
arrangements lay the basis for sustainable develop-
ment which focuses on reducing poverty, involving
the structural transformation of the basis for the inte-
gration of ACP economies into the world economy.

No practical moves or political decisions
towards establishing the monitoring mechanisms
had taken place until very recently, however, when
Commissioner Mandelson announced the decision
to set up a mechanism that would monitor the
whole EPA process. The idea of reviewing the entire
EPA process, including the negotiations and the
EPA-related programmes of development assis-
tance, would be to guarantee that ‘the link between
trade negotiations and development co-operation is
going to work in practice on the ground’.!°

According to Commissioner Mandelson’s state-
ments, the mechanism would monitor, on a publicly
available basis, the rollout of the EU’s development
and trade-related assistance, with a view to check-
ing, at regular intervals, whether or not Europe’s
assistance is delivering the right results. In his terms,
the focus would be on priority areas of competitive-
ness, private sector development and infrastructure,
as well as on institutional capacity building.

The review process would be undertaken in full
partnership with the ACP countries, and Commis-
sioner Mandelson recommended that they and the
EU should deal systematically with the develop-
ment dimension of the EPAs when Ministers meet
at political level in the course of the negotiations.
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A monitoring system based on
development benchmarks: A civil
society perspective

The case for a set of development benchmarks that
would serve as an instrument for monitoring the
EPA negotiations is put forward below. The monitor-
ing mechanism — as explained above — would be a
component of a broader pro-development system for
the continued review of the whole EPA process, as
publicly announced in January 2005 by the EU
Trade Commissioner.

The proposals on development benchmarks
embody a civil society perspective on the role of
international trade agreements as enabling frame-
works for the implementation of sustainable develop-
ment strategies. Competitiveness and equity, priorities
politically agreed for the EPAs by the EU and the
ACEP, constitute the main focus of the benchmarks
outlined here.

Various sets of benchmarks for a pro-develop-
ment monitoring of the EPAs are preliminarily identi-
fied here using the three-dimensional approach
introduced in the first half of this chapter (i.e. mar-
ket access and fair trade; policy spaces; and access to
resources for development support).

The list of benchmarks is non-exhaustive and
responds to priorities identified in each of the three
dimensions according to two criteria: the develop-
ment relevance of the issues for ACP countries; and
the apparent political will to introduce adjustments
in the treatment of development in the EPA negoti-
ations implicit in recent EU statements.

The ideas presented here on particular bench-
marks should be considered preliminary. They
require further development which should include
the involvement of regional stakeholders to ensure
that the benchmarks are operational, effective and
represent the specific interests and priorities of coun-
tries in the different EPA regions.

A broad view of a monitoring process
based on development benchmarks

To ensure the accountability of the negotiating
process, the emerging agreements should be subject
to political scrutiny that examines how the trade
rules would generate development benefits and con-

form to the mandates received by the negotiators.
The role of a monitoring mechanism in this context
would be to provide relevant information, thus
allowing affected stakeholders to assess the process
in terms of competitiveness and equity.

The monitoring mechanism should facilitate
locking at development-motivated concemns such
as: How are these trade rules affecting the develop-
ment objectives? What effective markets access is
achieved?Is policy space and flexibility increased or
curbed by accepting specific conditions in the rules?
What is the likely impact of a trade-related disci-
pline on employment and equity goals in limiting
the application of competitiveness policies? To what
extent are competitiveness goals and restructuring
targets attainable if particular sequencing conditions
are accepted for disbursement of development sup-
port? Do existing impact studies identify the likely
development benefits of the EPA negotiations in
the various dimensions?

In simple terms, the functioning of a monitoring
system based on development benchmarks can be
described in four steps:

® Define priority issues and benchmarks (and up-
date them periodically if needed, in cycles of
perhaps twelve to eighteen months).

¢ Continuously gather information from the nego-
tiating groups.

® Process the information received from the nego-
tiations, assessing progress using the benchmarks
and producing reports every three to six months.

® Disseminate the results of the assessments and
facilitate multi-stakeholder dialogues based on
the reports.

The first step (defining priority issues and bench-
marks) must involve stakeholders from the different
EPA regions, in order to guarantee the ‘legitimacy’
of the priorities and the relevance of the bench-
marks.

The information gathering can be based on
primary and secondary sources — many of them
available on the internet!' — if the monitoring
mechanism is to be managed by the public institu-
tions of the ACP and/or the EU. If the monitoring
mechanism is managed independently, the informa-
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tion gathering process could use secondary sources,
validated through selective interviews with negotia-
tors if necessary.

Production of the assessments and reports corre-
sponds to the practical application of the bench-
marks to the information flow from the negotiating
groups. This task would be the responsibility of the
institution(s) managing the monitoring system.

Finally, the fourth step can be undertaken
unilaterally (dissemination of results from the
assessments) or on an interactive, participatory basis
by means of multi-stakeholder dialogues. In addi-
tion to those managing the monitoring mechanism,
many institutional actors could engage in organising
and promoting dialogues based on the reports of the
assessments.

The main purpose of this initiative is to stimu-
late actors participating in the negotiations, as well
as members of parliaments and development-
concerned communities in the ACP and the EU, to
adopt an approach based on development bench-
marks for monitoring the EPA negotiations in terms
of development goals. A by-product of the initiative
could be the use of the development benchmarks in
policy dialogues and discussions by parliament-
arians, negotiators and affected stakeholders, who
have an interest in the same issues.

Whether the monitoring mechanism is imple-
mented by public institutions, or by civil society
organisations or independent groups concerned by
development issues, it requires development points
of reference or benchmarks to respond to develop-
ment concerns and establish comparisons between
objectives and outcomes.

Benchmarks on market access and fair
trade®

Four broad issues may deserve prioritisation in a
monitoring process under the market access and fair
trade dimension:

® Solving the existing differences on asymmetrical
liberalisation in goods and services'> and maint-
aining the ‘Lomé Acquis’, as these matters may
become broad systemic obstacles that should be
removed to enable progress in other areas.

¢ Effectively improving access of ACP goods to the

EU, which may imply focusing the negotiations
on rules of origin, SPS and TBT (e.g. issues aris-
ing from EU food safety policy) and issues relat-
ing to agricultural domestic support and export
subsidies derived from the European CAP.

e Facilitating effective support regarding the
enhancement of conditions of commodities trade.!4

¢ Obtaining substantial EU market access conces-
sions for ACP service exports, to be implemented
right at the beginning of effectiveness of the
EPAs. Mode 4 might represent the channel
through which ACP countries can gain the most
in this regard.

There is reason to be positive about convergence on
these issues if the basic ideas included in recent
statements issued by Commissioner Mandelson are
taken as guidelines by EU negotiators:'®

There will be a high level of asymmetry vis-a-vis the
EU in the opening of [the ACP] market. ... there is
no lobby of EU vested interests clamouring for easier
access... ACP regions will open their markets first of
all among themselves, building larger regional mar-
kets in accordance with their own political objectives
and agenda ... Only in a second and later phase will
the EU pursue the objective of introducing reciprocal
access for EU goods or services ... The CAP reform
has provided a viable framework for restructuring
agriculture in the EU, making our policies much less
trade distorting. ... Access for ACP agricultural
products to the EU market and export competition,
however, will be fully addressed within the EPA
negotiations.

Box 3 shows an illustrative list of ideas on bench-
marks for market access and fair trade. Benchmarks
on ‘horizontal issues’ are identified in relation to
asymmetrical liberalisation and rules of origin, and
benchmarks on sectoral matters for agriculture and
commodities, as well as for trade in services.

Benchmarks on policy spaces:™ Flexibility
on policy issues related to competitiveness
and supply-side constraints

It has been repeatedly confirmed that competitive-
ness and equity goals constitute the most important
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Box 3. Selected benchmarks on market
access and fair trade

Benchmarks must be derived from agreed EPA guide-
lines and should represent the priorities defined
under the market access and fair trade dimension
(see main text). They should be considered ‘moving
targets' that outcomes of the negotiations move
towards. The illustrative list below shows how bench-
marks can be applied to issues affecting all trade as
well those issues that are mainly sectoral.

Selected benchmarks on issues affecting trade
in general

e On asymmetrical liberalisation

Progress in negotiations should effectively pursue
‘a high level of asymmetry vis-g-vis the EU and
allowing ACP regions to open their markets first
of all among themselves'. The phasing-out of ACP
tariffs should be linked to the attainment of pre-
defined development indicators and not to pre-
determined timetables.

* On rules of origin

To effectively favour regional integration while
facilitating ACP incorporation to global markets,
rules of origin should recognise the increasingly
global nature of input procurement (non-originat-
ing raw materials) while still allowing substantive
value addition to take place in ACP countries.

Selected benchmarks on issues affecting agri-
culture and commodities

* On impacts originating from the CAP reform
and SPS issues derived from the EU Food Safety
Policy
Positive progress on the negotiations could be
linked to the opening of a dialogue which
explores the options for: (a) addressing the trade

consequences of new forms of CAP distortions
linked to its new instruments and export refunds;
(b) establishing new arrangements in order to
maintain the value of the acquis, potentially
undermined by the CAP reform; and (c) meeting
genuine EU health concerns without placing
undue burdens on ACP exporters.

* On commodities

Positive progress regarding the issue of declining
prices of commedities implies making operational
the EU Commodities Action Plan launched in Feb-
ruary 2004, including ensuring sufficient deploy-
ment of resources.

Selected benchmarks on issues affecting trade
in services

* On movement of natural persons (Mode IV)

Positive progress could be linked to: (a) more lib-
eral conditions in general (e.g. an ACP business
travel card; facilitation of the recognition of pro-
fessional credentials); and (b) a relevant reduction
of restrictions (e.g. economic-needs test; diploma
requirements; linking movements of short-term
workers to commercial presence of ACP firms;
certification of profession and employment con-
tracts with authorised enterprises in the case of
recreational and cultural services).

= On expanding opportunities for service exports
in other modes of supply

Favouring the expansion of opportunities would
imply: (a) removing restrictions in health services
in mode 1l (economic needs test) or including it
as committed sectors (as many EU health sectors
are unbound or uncommitted); and (b) providing
additional funds with rapid and flexible disburse-
ment procedures to support ACP service sector
development.

ambitions of the EPA process. Therefore, the utmost
political attention should be given to the risks
involved in negotiating trade-related disciplines
that might hinder the capacity of ACP countries to
implement policies in these areas. Any monitoring
process in this regard should be supported by bench-

marks to help guarantee that ACP countries would
be enabled to undertake reforms and implement
policies targeted at competitiveness and equity (see
above and Box 2 on Competitiveness Policies for
Sustainable Development).

The use of four classes of policy instrument,

NAVIGATING NEW WATERS

67



which may be necessary for the implementation of
these kinds of policies, might be at stake in the EPA
negotiations. Instruments in the first class are linked
to trade rules, while mechanisms in the other three
belong to ‘trade-related disciplines’, such as:!?

® border measures (e.g. tariffs, rules of origin and
market defence mechanisms) aimed at protecting
domestic or regional production under specific
development circumstances (e.g. limiting the
negative impacts of the EU CAP reform),'® and/
or promoting regional integration;

® mechanisms providing incentives to firms or con-
ditioning their economic performance towards
contributing to goals on diversification, SME
clusters development, technology upgrading and
technology transfer; and export service develop-
ment, among others;"?

® preferences in procurement regimes of government
agencies and state-owned enterprises oriented to
the same kinds of policy goals and to supporting
equity-focused programmes; and

e flexibilities in the implementation of other trade-
related disciplines (e.g. flexibilities in intellectual
property rights disciplines, related to public
health policy goals).

Only a limited number of these mechanisms are cur-
rently restricted by WTO rules, while minimisation
of flexibilities or policy spaces regarding most of
them was unsuccessfully proposed by some devel-
oped countries — the EU among them — in the failed
‘Singapore Issues’. Within the EPA negotiations,
however, the EU has emphasised that the EPAs
must address ‘trade-related issues’ covering Invest-
ment, Government Procurement, Competition and
Trade Facilitation, as these are considered essential
tools for development.

Box 4 presents a broad view of benchmarks that
could be used in monitoring the EPA negotiations
in relation to policies targeting competitiveness and
supply-side constraints. Many of the rules involved
belong to the categories of ‘trade-related disciplines’.

Recent declarations of Commissioner Mandel-
son have confirmed the strong position of the EU
regarding the inclusion of trade-related disciplines

in the EPAs:

We recognise the concern among NGOs that the EU
is ‘trying to reintroduce the so-called Singapore issues
by the back door’ . However everyone should
acknowledge that investment, public procurement
and competition policy are essential parts of successful
economic governance...The EU’s aim is that EPAs
offer a framework where these important issues can be
addressed in a development friendly way and only as,
with our assistance, the capacity of the ACP itself
grows to deal with them in a meaningful way’.2°

Due to these concerns, negotiations in this area may
become very difficult, as it would not be easy to
reconcile the policy space needed by the ACP with
the implementation of disciplines that may consti-
tute per se a reduction of such space.

Recognition of the right of ACP countries to
implement policies aimed at development goals on
competitiveness and equity would seems necessary
from the outset if development concerns are to be
placed at the centre of the negotiations.

Benchmarks on resources for
development support

The effectiveness of adjustment programmes associ-
ated with the process of trade liberalisation with the
EU, as well as the success of policies for improving
competitiveness and overcoming supply-side con-
straints (see the section ‘Will special and differential
treatment emerge as an important negotiating issue
in the future?’ in the Annex), are linked to the avail-
ability of resources for development support.

Two broad issues in this dimension deserve
prioritisation in any review mechanism of the EPA
process, given the problems that apparently occur in
accessing existing resources, as well as the current
deadlock and the new paths that negotiations would
probably take in this area. The first is related to
monitoring the course of negotiations in the
resources for development support dimension and
the second is linked to real access and administra-
tion of the resources available:

® negotiating access to additional EU resources
needed for adjustment and overcoming supply-
side constraints; and

® agreeing criteria for rationalising the use of EU

68

NAVIGATING NEW WATERS



Box 4. Selected benchmarks on
policy spaces: Competitiveness and
supply-side constraints

Benchmarks must be derived from agreed EPA guide-
lines and should represent the priorities defined in
the policy space dimension (see main text). Bench-
marks in this area involve guiding principles, as well
as 'points of reference’ for negotiations on sectors
and specific rules. The latter should be considered
‘'moving targets' which the outcomes of the negotia-
tions should move towards. The use of supply-side
policy instruments is generally associated with com-
plementary financial support, for which benchmarks
are defined in Box 5 (e.g. additional EU development
support related to service sector development and
institutional capacity building in policy implementa-
tion and follow up).

Guiding principles for the negotiations

* On the right to implement policies for competi-
tiveness and productive sector development

A clear recognition of the right of ACP counties to
implement these kinds of policies under any
framework of trade rules or trade-related disci-
plines should be a pre-condition for considering
negotiations on disciplines potentially hindering
such capacities.

* On coverage and scope of commitments in
trade-related disciplines

The coverage and the eventual timeframes for
implementing agreements on trade-related disci-
plines should be limited to those where ACP
countries have the necessary expertise or can
develop the capabilities needed by making use of
additional development support from the EU. The
scope of commitments should be subject in prin-
ciple to those agreed in WTO.

Selected benchmarks affecting food production
and exports: Agriculture and fisheries

* On impacts originating in the process of EU
CAP reform

Positive outcomes should be associated with
addressing in an effective manner the potential
negative impacts of the CAP reform on the
prospects of agriculture-based industrial develop-
ment in ACP countries. (Tariff levels, safeguards
and exclusion of ‘sensitive products' from the
EPAs.)

* On fisheries

A balanced outcome of the negotiations support-
ing ACP fisheries sector development should
imply agreeing on fundamental principles in rela-
tion to sustainable fisheries management, obliga-
tory landings and other measures ensuring that
ACP countries maximise the long-term benefits of
their resources.

Selected benchmarks on issues affecting manu-
facturing and service sectors

Pro-development progress in the negotiations implies
agreeing on (a) home country measures in the EU to
increase technology transfer to the ACP service sec-
tors; and (b) flexibilities in rules for the application of
supply-side instruments (e.g. conditioned incentives
and performance requirements; public procurement
preferences; intellectual property rights (IPRs) flexi-
bilities; domestic regulations in services) to support
goals related to diversification; development of
domestic capacities in service sectors; SME develop-
ment and clustering; programmes focused on pro-
ductivity in informal activities and poor farmers;
technological upgrading of firms and strengthening
of innovation systems.

resources already available for development support
and for simplifying and speeding-up the procedures
for aid deployment.

Despite the apparent changes that have
occurred since Commissioner Mandelson took

office regarding the scope of the EPAs (i.e. if the
EPAs should cover financial assistance or trade and
trade-related measures only), what the EU may be
prepared to concede in additional resources seems to
depend on first using the available resources up to
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their limit. Commissioner Mandelson’s priorities
and conditions on development support were
explained in the following terms, in his recent state-
ment:

Qur main priority will be to make sure that the
financial envelopes available under the Cotonou

ground, by getting the most out of our existing devel-
opment tools ... This will require a greater focus on
priority areas in our assistance: on competitiveness
and diversification programmes linked to the EPA,
including private sector development and infrastruc-
ture, as well as on institutional capacity building.

agreement will be used up to their limit, in support of
the capacity building and support that ACP coun-
tries need ... It is about delivering in practice, on the

Box 5 shows a limited number of initial ideas on
benchmarks for monitoring negotiations related to
EU resources for development support.

Box 5. Selected benchmarks on
resources for development support

Benchmarks must be derived from agreed EPA guide-
lines and should represent the priorities defined
under the resources for development support dimen-
sion (see main text). Benchmarks in this area involve
guiding principles and general criteria, as well as
'paints of reference’ for development support aimed
at specific sectors’ adjustment programmes, supply-
side policies and institutional capacity building.

Guiding principles and general criteria

» Comprehensiveness of development support
and access to resources

A comprehensive approach is necessary to define
the development support needed in the adjust-
ment processes associated with phasing
in free trade with the EU. Therefore the EPA nego-
tiations should give rise to specific instruments
and programmes with additional resources,
addressing the challenges that arise from the
adjustment; i.e. the issues of fiscal and economic
restructuring, and social programmes. At the
same time, criteria and guidelines for rationalis-
ing the use of funds, both existing and additional,
should be agreed so as to avoid diverting finan-
cial resources away from pre-existing legitimate
priorities and to ensure that funds can be spent
swiftly and effectively.

* Sequencing of liberalisation and restructuring

Illustrative Benchmarks on issues affecting
specific sectors

¢ On agriculture and commodities

programmes

Restructuring assistance should be made avail-
able and programmes implemerted before free
trade is fully introduced, so that ACP economies
are equipped to meet the challenges posed by
moves towards free trade with the EU (see exam-
ples in specific sectors below).

Over a short period of time, progress should be
achieved in (a) extending and deepening tech-
nical assistance programmes referred to SPS
issues, and (b) addressing commodities issues
before the impact of free trade with the EU is
realised in its entire dimension. This implies
putting in place processing, marketing, distribu-
tion and transport (PMDT) programmes before
the phasing in of free trade, and immediately
starting a comprehensive implementation of the
EU Commodities Action Plan.

On services

A comprehensive strategy for ACP service sector
development must be put in place in terms of
market access measures and supply-side policies
(see Boxes 3 and 4). The potential success of this
strategy would depend on making available addi-
tional resources with rapid and flexible deploy-
ment procedures.
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Annex

Assessing Progress of the EPA Negotiations from a Sustainable Development

Perspective

Background

The African Caribbean and Pacific (ACP)* group
of states face trade negotiations over the next few
years on the Economic Partnership Agreements
(EPAs) with the EU under the Cotonou Agreement.
A clear and positive link between development
strategies and the new trade rules to be generated in
these negotiations has still to be developed in prac-
tical terms.

This Annex presents the results of a develop-
ment oriented assessment of the objectives of the
EPAs and the progress attained so far in the negotia-
tions, undertaken by ICTSD in December 2004 and
January 2005. The study aims to support the process
of defining objectives and strategies that would
serve as guiding principles for a ‘Programme on
Development Benchmarks’ for monitoring the EPA
negotiations.

The assessment was prepared under the ‘Build-
ing a Trade and Sustainable Development Agenda’
and the ‘Africa Trade Programme’ initiatives of
ICTSD. It draws extensively from papers, articles
and strategic reports on the EPA process published
in Trade Negotiation Insights (TNI),?? a joint publi-
cation of ICTSD and the European Centre for
Development Policy Management (ECDPM). The
sources are based either on analyses undertaken by
the ICTSD's experts or studies published in TNI by
other authors.

After a first phase of negotiations, each of the six
ACP regional blocs, starting with Western and
Central Africa in October 2003, have now com-
menced the second phase of negotiations with the
European Union (EU) —a process which is set to run
through to 2005. Road maps have been agreed
between specific regions and the EU, detailing
‘priority areas’ as well as negotiating structures and
schedules.

In terms of development content, little substan-
tive progress has been achieved in the negotiations

due the widely differing approaches of the two par-
ties on how to integrate the development dimension
of EPAs in practice. The remainder of this Annex
summarises the practical results attained in relation
to the development interests of the ACP. These
results are in marked contrast to the official declara-
tions by the EU and the ACP on shared objectives
and negotiation guidelines on sustainable develop-
ment, competitiveness enhancement, and poverty
alleviation, as well as on asymmetrical liberalisation
and EU assistance for structural transformation of
ACP economies.

ACP countries’ development and
capabilities: How should negotiations
address the EPA objectives?

Since the EU’ initial proposal in 1996 to negotiate
EPAs with ACP regional groupings, all parties have
stressed the necessity for these new trade arrange-
ments to provide fresh impetus to the sustainable
development of ACPs; EPAs should not be standard
reciprocal free trade agreements (FTAs), but rather
they should constitute ‘tools for development’. This
ultimate objective was reaffirmed in the Cotonou
Agreement and in numetous declarations since,
including the Cape Town Declaration,?® the EPA
negotiating mandate, and in the guidelines of the
EU and the ACP.

Development-motivated objectives and guide-
lines can also be recognised in ideas expressed by
high officials of the EU responsible for Free Trade
Agreements. The EPAs should be used for fostering
competitiveness improvements and facilitating
development-oriented adjustments in ACP country
structures; they should not be subordinated to
progress in the Doha Development Agenda of
WTO; and they should be supported by develop-
ment-targeted funds and by efforts to attract private
capitals to ACP countries:*
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The EPA process is aimed at defining new develop-
ment-friendly rules of trading between the ACP and
the EU... In market access, the aim is to maintain
and, where possible, increase the element of prefer-
ence...In agriculture, beyond market access, we
should also be willing to discuss export refunds with-
out necessarily waiting for an all inclusive WTO
solution... In services, we should focus on the real
needs and aspiration of the respective EPA regions
and build a competitive economy ... We know that
public support will be an element in the structure
adjustments necessary for development. The Euro-
pean Development Fund (EDF) is geared towards
supporting our efforts. We should not, howeuver,
make the mistake of only looking at public finance.
We need to attract private capital - both local and
foreign. This can be done through EPAs, we hope,
because we can define more transparent, more stable
conditions that would be laid down in international
agreements between the respective regions and the
EU...

The Cape Town Declaration introduces the values
of political accountability to the negotiations as
measured against sustainable development bench-
marks, when it calls for a transparent process and for
appropriate monitoring mechanisms to ensure that
wider human development objectives are fully taken
into account. The inclusion of non-state actors in
the process is an additional innovation in the Dec-
laration, which recognises the need to engage all
bodies in the ACP and EU concerned with promot-
ing sustainable development.

Formal agreements on development
objectives and guiding principles of the
EPA negotiations

Official declarations by the EU and the ACP
on objectives and negotiation guidelines for the
EPAs show fundamental agreement over sustainable
development goals, competitiveness enhancement
and poverty alleviation objectives, and on the
principles of asymmetrical liberalisation and EU
assistance for structural transformation of ACP
economies.

Sustainable development: Aims apparently
shared

The following two objectives summarise the main
goals established for the EPA negotiations in the
Cape Town Declaration, and other political state-

ments issued by the EU and ACP states:

¢ To promote sustainable human development, a
process whose outcomes should be expressed not
only in economic terms, but also in the social and
political dimensions of development, such that
equity goals (e.g. reduction of poverty and gender
gaps) remain at the forefront of trade negotia-
tions; as well as the recognition of the need to
include a broad range of non-state actors in
active discussions of future trade policy options.

® To improve the level of productivity and the
range of value-added products of ACP econ-
omies; and foster their structural transformation
so that their production systems shift away from
extreme dependency on basic commodities with
stagnant or declining prices, towards the produc-
tion of goods and services with higher demand
growth and favourable price trends.

Guiding principles for the EPA negotiations

Several principles have also been declared by the
two parties as guidelines for the negotiations:

¢ Ensuring that no ACP country is left worse off in
terms of conditions of access to the EU market
than under the current trade arrangements.

¢ The recognition that trade liberalisation — in par-
ticular tariff reductions — should occur on an
asymmetrical basis? in order to ease or avoid econ-
omic difficulties for the less-developed partners. In
the case of LDCs (which make up 60 per cent of
the ACP population) this entails respecting the
right to continued non-reciprocal trade preferences.

¢ The need for wide-ranging and effective pro-
grammes to address the supply-side constraints of
ACP economies.

¢ Addressing comprehensively the external effects
that the EU’s Common Agricultural Policy
(CAP) might have on the ACP economies.
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¢ The importance of extending direct and effective
assistance to fiscal restructuring in those ACP
countries that depend heavily on customs rev-
enues generated from trade with the EU.

A declared focus on competitiveness and
equity

In official texts of economic and political character
— not only in inter-parliamentary declarations -
competitiveness defined in sustainable develop-
ment terms is repeatedly addressed. This fact should
be interpreted as a fundamental guideline in terms
of a strategy responding to the aims of an EPA
agreed by two parties:

e EPAs are to facilitate the structural transforma-
tion of ACP economies; therefore they should
encompass (or be accompanied by) co-ordinated
and integrated programmes to address the major
supply-side constraints which inhibit the com-
petitive production of internationally tradable
goods and services in ACP countries.2® This calls
for a review of existing institutional arrange-
ments for extending assistance to address supply-
side constraints, including policies aimed at pro-
ductive sector development and competitiveness.

¢ Equity issues of development — such as poverty
alleviation and elimination of gender discrimira-
tion in access to economic opportunities — must
be simultaneously addressed in many public pol-
icy areas including in the conception and follow-
up of competitiveness policies. This calls for the
establishment of programmes designed to enhance
SME networks that multiply job creation, as well
addressing supply-side constraints that are gen-
der-sensitive in a way that seeks to systematically
improve women’s access to economic resources.

e While addressing supply-side constraints,
account will have to be taken of the effects of the
implementation of reciprocities in market access,
and the impacts of introducing rigidities in trade
rules that may negatively affect strategies aimed
at strengthening the capacities of domestic man-
ufacturing and service sectors. This is to avoid
the closing-off of areas of potential growth and
development-oriented structural change.

In particular the value of service sector develop-
ment and the need for fostering ACP country
capacities for exporting services within the context
of EPAs are frequently recognised, for example in
the EU and the ACP agreement to extend their
partnership to encompass the liberalisation of
services in accordance with the provisions of
GATS, or through the reaffirmation of GATS com-
mitments and the emphasis given to strengthening
the ACP supply capacity of services and the need for
S&DT for ACP services suppliers.?

The EU agrees that the ACP countries should be
placed under no fixed obligation to liberalise ser-
vices, but believes that it is in their best interests to
do so.

Accountability and relative negotiating
capacities: Requisites for a balanced
outcome

Two issues merit special attention in negotiations
involving countries with highly different economic
leverage and institutional strength, as they may
influence the prospects of a balanced outcome.

The first is the relative negotiating capacity of
the parties, in which an effort must be made to ‘level
the playing field’ .

The second relates to the governance of the
negotiating process, which involves promoting trans-
parency and the effective participation of diverse
stakeholders, and guaranteeing the accountability,
political follow-up and scrutiny of the process by
means of on-going monitoring mechanisms.

On the topic of the negotiating capacities of the
ACP states three conditions are highly important.
The first refers to planning and implementing the
process in a manner that allows ACP countries to
optimise the use of their limited institutional mech-
anisms and human resources.?® The second is related
to making financial resources available so that ACP
negotiators and policy analysts receive capacity-
building support from independent sources. And the
third is ensuring that ACP countries have timely
access to relevant information, including assess-
ments on the development impacts of the EPAs.

Regarding governance, various EU-ACP Decla-
rations — particularly the Cape Town Declaration —
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call for both parties to make a commitment to open,
transparent and inclusive negotiation processes that
include the effective participation of diverse stake-
holders. In addition, the guidelines aim to guarantee
the accountability, political follow-up and scrutiny
of the process by means of on-going monitoring
mechanisms that would be set up by the Joint Parlia-
mentary Assembly.?’

In practical terms resources have been allocated
to undertake impact assessments and capacity-
building programmes, but no specific guidelines
with a development focus are identified in the Cape
Town Declaration or other official documents.

A reality check: Current achievements
and expectations on development issues
in the EPA negotiations

In terms of development content and fulfilment of
ACP development expectations, progress attained
in the EPA negotiations has been so far mainly for-
mal, expressed in declarations-type accords with
very little practical value, and disagreement on most
potentially useful matters. The negotiating approaches
of the two parties on how to integrate the develop-
ment dimension of EPAs in practice have diverged
widely.

Notwithstanding official declarations by the EU
on EPAs development objectives and guidelines
supposedly shared with the ACP Group (e.g. on
sustainable development, competitiveness enhance-
ment and poverty alleviation, as well as on
asymmetrical liberalisation and EU assistance for
structural transformation of ACP economies), in
practice the negotiating position adopted by the EU
has contradicted such objectives and guidelines.

In negotiating terms the EU maintains that an
EPA is essentially a free trade agreement which must
abide by WTO rules on free trade areas. ACP states
insist that if EPAs are to be development tools they
cannot simply be free trade area agreements, but
must include concrete measures to promote the
structural transformation of ACP economies aimed
at producing a higher proportion of value-added
goods and services and reducing their extreme
dependence on exports of basic commodities.

Development objectives have been elusive so

far, but opportunities may exist for successfully
influencing development-motivated EU actors so
that a more development-oriented path in EPA
negotiations is regained. Clear contradictions are
present between guidelines issued by EU political
bodies and EU negotiating positions, and it is possi-
ble that even within the executive branch these
contradictions might exist and remain to be
resolved.

Core development issues: Negotiations
seem to evolve without convergence

Only general principles relating to core develop-
ment issues have been discussed to date. These are
reflected in declaration-type agreements on general-
ities, but fundamental disagreements exist on more
substantive and practical issues.

For instance, based on the officially shared idea
that EPAs should be a means of achieving wider
objectives and not ends in themselves, parties con-
cur on the general statement that EPAs should
contribute directly to the development of ACP
countries through supporting the development of
ACP productive sectors and the regional integra-
tion processes in which ACP countries participate.

Agreement seems also to exist on the principle
of taking into account the capacity of ACP
economies to adjust to the introduction of free trade
with the EU and to accompany EPAs with appropri-
ate development support measures so as to enable
ACP countries to maximise the benefits they gain
from the Agreements. These basic ideas have served
as a framework for the assertion that EPAs should be
mainstreamed into ACP policies and EU develop-
ment co-operation programmes, accompanied by
general capacity building measures.

The EU’s current approach to commodity ques-
tions has also been brought to the attention of ACP
negotiators in a very general manner, as an example
of ¢ positive ways’ that could be explored together in
order to give appropriate solutions to one of the
issues that most limits the opportunities of ACP
countries for obtaining benefits from trade liberal-
isation.

However, beyond these general statements there
seems to be little agreement when it comes to con-
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crete policy initiatives, sequencing of policy
changes and development support programmes
envisaged or under discussion.

On the character of EPAs as development
tools or Free Trade Agreements

The issue of asymmetrical liberalisation — including
in practical terms the timeframe within which ACP
countries should dismantle tariffs under an EPA
agreement — has become highly contentious. This is
in spite of * officially shared views’ , as the EU main-
tains in negotiations that an EPA must be essen-
tially a free trade area agreement subject to WTO
rules on the matter, often expressed as ‘substantially
all trade’, covering as much as 90 per cent of current
imports and exports.®®

The ACP Group has decided to address this
issue at the ‘all-ACP level’, and more importantly
within ongoing WTO talks, as Article XXIV of the
GATT on regional trade agreements®! is not flexible
enough to ensure that EPAs reflect the inequality of
the partnership with the EU. To this end, in April
2004, the ACP submitted a proposal to the WTO
calling for the amendment of this provision to
include appropriate special and differential treat-
ment (SDT) mechanisms in favour of developing
countries.

Given the different levels of economic develop-
ment of EU and ACP economies, ACP countries
fear that the implementation of these free-trade-
only EPAs could profoundly undermine their econ-
omic development possibilities and contribute to
increasing poverty, as local industries collapse under
pressure from competition from imported EU goods.

Finally, the opening-up of ACP trade in services
in the context of EPA negotiations should also be
considered part of the asymmetric trade liberalisa-
tion issue. In addition to maintaining policy spaces
that ACP countries would need for successfully pro-
moting domestic capacities in service sectors’
exports, a development-oriented strategy for trade
liberalisation in services should consider a progres-
sion in which full liberalisation should occur first
among countries within the same EPA region, then
among countries across the EPA regions, and finally
with the EU.

On legal instruments affecting core
development issues

Other matters of divergence that could be consid-
ered ‘core development issues’ are related to legal
frameworks; such legal structures should guarantee
developing countries the stability of their rights and
predictability of outcomes in regard to develop-
ment-sensitive political issues.

One example of the divergence on these legal-
development issues relates to the binding nature of
outcomes from the first phase of negotiation. While
the ACP states have maintained that the first phase
should result in a legally binding agreement on
various issues of common interest, the EU was of the
view that this phase should be used for clarification,
with no need for a binding outcome. In the end,
ACP ministers agreed to continue discussions with
the EU on these difficult issues as a group, at an ‘all-
ACP level’, alongside region-specific negotiations.

A second example can be found in the rules that
govern the settlement of disputes under EPAs and
the inclusion of a ‘non-execution clause’ in EPAs —
whereby ‘appropriate measures’, including suspen-
sion as a last resort, would be used against a party
that breached any of the core principle of the part-
nership such as human rights, democratic principles
and the rule of law.

The issues of market access and fair
trade for ACP products

In terms of market access, ACP countries would
expect the EPAs to improve entry to EU markets in
three complementary ways: traditional mechanisms
(e.g. preferential tariff treatment and preference
erosions, rules of origin, and the case of ‘residual
tariff barriers’ mainly affecting non-LDC ACP
countries); improved conditions of insertion of their
commodities exports into global value chains
{GVCs); and solutions to the negative impacts that
European trade policies may have on limiting their
exports (e.g. TBT and SPS; EU Food Safety policy;
and anti-dumping and countervailing measures) or
the impacts that the EU’s Common Agricultural
Policy (CAP) would generate in their agricultural
trade balances.

As part of the guiding principles of the EPAs it
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has been agreed that, once concluded, market access
arrangements should not leave any ACP state worse
off than is currently the case, and market access
arrangements should build on and improve the
current acquis; it is also agreed that all EPAs should
incorporate appropriate safeguard provisions.’ These
general considerations still have to become practi-
cal instruments in several issues of key interest to
ACP countries.

The CADP, through bringing down EU agricul-
tural market prices, is making the EU market less
attractive for basic temperate agricultural exports
from ACP countries; and simultaneously enhancing
the price competitiveness of EU exports to ACP
markets.*

Judging from the results of the first phase,
addressing issues relating to EU SPS and TBT stan-
dards and preference erosion could be sticking
points in negotiations on agriculture and fisheries.
According to the ACP, maintaining the status quo
under the Lomé arrangements — the so-called ‘Lomé
Acquis’ — should be a paramount consideration in
this area. Given that the Lomé Acquis was based on
non-reciprocity, this goal could be a challenge.

Where agriculture is concerned, most ACP
regions are undertaking Sustainability Impact
Assessments (SIAs) which examine the impact of
EPAs on agriculture. Within the context of this
exercise, some have indicated difficulty, in terms of
data availability and appropriate methodology, in
identifying ‘sensitive products’ that would need to
be excluded from the EPAs. Given the fact that
developing countries have the space to exclude sim-
ilar ‘special products’ from agriculture talks in the
Doha negotiations, this could be a chance for ACP
countries to establish the elements of such ‘special
products’ at the national and then regional levels,
that will then feed into multilateral trade talks.**

In all ACP regions, in-depth negotiations on key
areas of market access for industrial and agricultural
products have been postponed to 2006 to enable the
ACP to give priority to regional integration initia-
tives. On other matters, divergent views have
emerged from the first phase on how to address rules
of origin, and the EU’s sanitary and phytosanitary
measures (SPS) and technical barriers to trade

(TBT).

More recently, the ACP countries have also
called attention to the problem of preference
erosion at the all-ACP level of negotiations. At a
joint ACP-EU Ministerial Trade Committee on 27
October 2004, the ACP sought assurances from the
EU regarding the erosion of their preferences due to
the impact of the EU’s new reform proposals on
sugar, bananas and textiles.

The former EU Trade Commissioner, Pascal
Lamy, stressed that ¢ whatever the results, the EU
will be able to help countries benefiting from the
sugar protocol when faced with the adjustment
process at [new EU] reduced prices’. Similar vague
assurances were given on textiles and bananas.

Experts suggest that the simplest way to fulfil the
commitment of ‘improving the current market
access conditions’ of ACP exports to the EU is to
provide all ACP countries with duty-free and quota-
free access for all exports. However, ACP countries
which have benefited from commodity protocols
will be confronted with serious adjustment costs if
this is done. Hence, appropriate assistance from
development-motivated institutions may be required.

To effectively improve market access to the EU,
it seems necessary to negotiate a radical simplifica-
tion to the rules of origin associated with prefer-
ences in the context of the EPAs, as well as to place
issues relating to agricultural domestic support and
export subsidies, SPS measures, and non-competi-
tive commodity market structures at the centre of
the EPA negotiations.

With respect to trade in services, ACP countries
should negotiate substantial EU market access con-
cessions to be implemented as soon as the EPAs
become effective. Mode 4 (on the temporary move-
ment of natural persons in GATS, covering all skill
levels and professional and industrial services provi-
sion categories) might represent the route through
which these countries can gain the most in relation
to Service Market Access in the EU.

Trade-related issues: Policy spaces at
stake

Policy space issues encompass all flexibilities in
trade rules that ACP countries might need in order
to implement specific development policies. They
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include policies directly related to social concerns
{(e.g. poverty alleviation; supports to poor farmers,
and public health programmes addressing HIV and
other pandemic diseases), as well as supply-side
policies related to competitiveness and productive
sector development (e.g. fostering diversification,
enterprise networks and innovative clusters and
supporting R&D activities; promoting domestic
capacities for exporting high value-added services).
Some of these policy actions are already limited by
WTO rules, while minimisation of policy spaces in
relation to other areas has been unsuccessfully
proposed by some developed country members of
the WTO in the failed Singapore package of
issues.»

The ACP Group, as part of the G-90 Group of
developing countries, successfully called for all the
Singapore issues (with the exception of trade facili-
tation) to be excluded from the entire Doha Work
Programme. Within the EPA negotiations, how-
ever, the EU has emphasised that the EPAs must
address all the Singapore issues, arguing that they
are essential tools for development.

Intellectual property rights (IPRs) and services
will also be negotiated between regions and the EU.
For ACP countries, especially those in sub-Saharan
Africa where HIV/AIDS has ravaged societies,
access to medicines and the ability to pay for them
will be prime concerns in IPRs negotiations.

Some tegions are either conducting or have
completed studies on investment (including West
Africa and the Pacific) and competition policy and
government procurement (Easten and Southem
Africa). Regarding trade facilitation, which is a
priority for most regions, ACP countries expressed
concern at the 27 October, 2004 meeting that nego-
tiations on this issue should not be prioritised at the
expense of development issues.

Specific supply-side policy objectives regarding
competitiveness and diversification in key sectors
should be identified at the regional and country
level, aimed at identifying ‘policy spaces’ to be
maintained if government procurements and invest-
ment rules are to be negotiated. These should be
regarded as priority issues in relation to the Singa-
pore issues.

Will special and differential treatment
emerge as an important negotiating
issue in the future?

For the Pacific and Caribbean regions, SDT mecha-
nisms that take due account of the vulnerable states
among them — such as small island developing states
and LDCs — have been emphasised during the initial
stages of the negotiations. In this regard, the Pacific
has called for SDT to go beyond longer transitional
periods and technical assistance and address critical
constraints such as dispersed land masses and popu-
lations, isolation from major markets, and sources of
investment, among others.*

However, for all ACP regions the systemic issue
of asymmetric liberalisation with the EU, and the
eventual losses of policy spaces as outlined above
may become equally important. If the EU positions
on these issues remain the same, then SDT may
become a major cross-cutting issue in the EPAs.

Basic divergence and opportunities
not yet explored in relation to issues
of capacity development support

ACP countries have pressed for detailed discussions
on accompanying measures conceived to help their
economies prepare for trade liberalisation and address
supply-side constraints. The EU maintains, how-
ever, that the EPAs themselves will contribute to
development by ‘enlarging the ACP markets and by
establishing an open, transparent and reliable
framework for trade, which will mobilise private ini-
tiatives and attract investment’.

EU negotiators have resisted the broad call to re-
open discussion on EU development support, argu-
ing that provisions and financial instruments to that
effect were already contained in the Cotonou
Agreement and provided through the EDE*

While some accompanying measures could be
envisaged, the EU has continuously stressed that
the EPA negotiations should focus on trade and
trade-related issues and not be an opportunity for
renegotiating the financial resources available to
ACP countries. Speaking in the Caribbean in April
2004, former EU Trade Commissioner Pascal Lamy
stressed how the EU does not have a mandate to
‘negotiate development finance as part of EPAs.
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The divergent views on this matter have been
partly carried over to the second phase of EPA nego-
tiations, at the regional level. For instance, the
adoption of road maps for the Central and Western
African regions, to be jointly agreed with the EU,
has been delayed in part due to the insistence by the
two regions and the refusal by the EU to effectively
integrate development concerns with commitments
for additional support into the EPA negotiating
agenda.

In their quest for additional support to accom-
pany EPAs, the ACP negotiators should not lose
sight of the current process of reviewing priorities
and resoutce allocation of EU aid in the Mid-Term
Reviews (MTRs). The Regional Preparatory Task
Force (RPTFs) established in each EPA region con-
stitute complementary fora to address these issues at
both the political and technical levels.

Endnotes

1. Thessix ACP regions are Central Africa (CEMAC), West Africa
(ECOWAS), Eastern and Southern Africa (ESA), the Carib-
bean, the Southern African Development Community (SADC),
and the Pacific.

2. At the 4th ACP-EU Joint Parliamentary Assembly in Cape
Town, South Africa, from 18 to 21 March, 2002, a Declaration
on the EPA negotiations was issued. The Declaration, initiated
by the ACP members of the Joint Parliamentary Assembly, seeks
to ‘establish benchmarks’ against which the process of negotia-
tions can be assessed.

3. See Objectives in Box 1; five principles have been agreed by the
two parties that could be considered guidelines for the negotia-
tions: (i) ensuring that no ACP country is left worse off in terms
of conditions of access to the EU market than under the current
trade arrangements; (ii) the recognition that trade liberalisation
should occur on an asymmetrical basis; (iii) the need for effective
programmes to address the supply-side constraints of ACP
economies; (iv) comprehensively addressing the external effects
that the EU’'s CAP may generate on the ACP economies; and
(v) the importance of extending effective assistance to fiscal
restructuring in those ACP countries that heavily depend on
customs revenues generated from trade with the EU. See the
report on the assessment of the negotiations conducted as part of
this initiative: ‘Assessing progress of the EPA Negotiations from
a Sustainable Development Perspective’, Brussels, January 2005.

4. Supply-side constraints in this context include low labour pro-
ductivity and structural limitations in the institutions to over-
come such restrictions (e.g. poor educational and health service
systems); limited mastering of management know-how, lack of
appropriate process technology and weakness in the national
innovation systems; scarcity of input—output linkages between
exporting sectors and domestic productive units, mainly SMEs,
implying insufficient upstream impacts of job creation and
knowledge spillovers; low quality and limited coverage of infra-
structural supports resulting in poor connectedness to global
markets (poor transportation and access to shipping infrastruc-

10.
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ture, telecommunications), and inappropriate macroeconomic
policy frameworks leading to unstable exchange rates, and high
inflation and interest rates.

This point is elaborated in the study by Aprodev (2002), ‘EPAs -
What's in it for Women? Women in Zimbabwe: Issues in future
trade negotiations with the EU’, Brussels, November 2002.

This definition has been reproduced from Corrales, W., M.
Sugathan and D. Primack (2003) ‘Spaces for Development Pol-
icy, revisiting Special and Differential Treatment’, ICTSD,
Geneva, May 2003. It results from a joint exercise undertaken by
the UNCTAD-UNDP Global Programme and ICTSD in 2003.
‘Assessing Progress of the EPA Negotiations from a Sustainable
Development Perspective’. ICTSD and APRODEV, Brussels,
January 2005.

Peter Mandelson, Speech and Memorandum ‘Economic Partner-
ship Agreements: putting a rigorous priority on development’
delivered in Brussels on 20th January, 2005. www.epawatch.
net/documents/doc270_4.doc

It must be noted that referring to the policy space dimension or
the need for flexibilities is not meant to imply a completely
open-ended flexibility of ‘policy space’ for ACP countries in all
circumstances. Clearly, a balance must be struck between the
*policy space’ required by each country and the need to maintain
the inherent value of a rules-based system, from which all coun-
tries would benefi.

Speech and Memorandum ‘Economic Partnership Agreements:
Putting a rigorous priority on development’, by EU Trade Com-
missioner Peter Mandelson, January 20, 2005, op. cit.

Some of the websites with dedicated sections are: www.
epawatch.net; www.acpsec.org; www.ictsd.org/tni/tni_english/;
www.europa.eu.int/comm/trade/issues/bilateral/regions/acp/;
www.comesa.intftrade/multilateral/epa/; www.acp-eu-trade.org/
news.php; www.stopepa.org/

Under the market access and fair trade dimension developing
countries seek improved market access and solutions to the
negative impacts that other countries’ trade policies may have on
limiting their exports.

The issue of asymmetrical liberalisation has become highly con-
tentious as the EU has maintained that an EPA must be essen-
tially a free trade area agreement subject to WTO rules, and has
often stressed that ‘substantially all trade’ has to cover as much as
90% of current imports and exports. The opening up of ACP
trade in services has also become part of the issue.

Commodities issues affect all EPA regions, particularly countries
in the ESA. Some 15% of their exports to Europe correspond to
commodities, with seven of the 16 countries depending on basic
commodities for more than 25% of their exports to the EU. Price
reductions in six commodities from this region averaged more
than 50% between 1995 and 2002.

Speech and Memorandum on ‘Economic Partnership Agree-
ments’, issued by EU Trade Commissioner Mandelson; op. cit.
Under the policy space dimension developing countries imple-
ment actions aimed at diverse competitiveness-related goals (e.g.
overcoming supply-side constraints and promoting diversifica-
tion; supporting micro-enterprises and co-operatives as part of
equity-focused programmes; and selective import liberalisation
and strategic trade integration).

The Cotonou Agreement contains provisions on a range of
trade-related areas, with the EU committing itself to assisting
ACP countries in strengthening their regulatory frameworks
with regard to: competition policy; intellectual property rights;
standardisation and certification; sanitary and phytosanitary
standards; trade and environmental issues; labour standards; and
consumer policy.
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Simple value-added products from the EU are invading ACP
markets fuelled by the process of EU CAP reform (e.g. exports of
‘products of the milling industry’ increased in value terms in 83%
between 1996 and 2002, while exports of ‘preparation of cereals’
increased by 163%. The massive export of frozen chicken to
West Africa is another example of how import surges have
already destroyed local markets even without involving major
subsidies: premium parts — mainly chicken - generate the profits
for EU producers and they can afford to ‘dump’ all other parts
elsewhere at very low cost on the basis that any income from this
practice is a bonus. This kind of trade potentially has the capac-
ity to undermine the basis for agriculture-based industrial devel-
opment in West and Southern Africa, with serious social conse-
quences.

Examples among these mechanisms are incentives (some of
them could be technically considered to be subsidies although
they do not necessarily involve government disbursements) and
incentive-based performance requirements (only a few of them
are prohibited in the Trade Related Aspects of Investment Mea-
sures [TRIMs] Agreement of WTO); and the use of conditional-
ities for promoting domestic export capacities in service sectors.
See Corrales, W., M. Sugathan, M., and D. Primack (May 2003)
‘Spaces for Development Policy, revisiting Special and Differen-
tial Treatment’, ICTSD, Geneva.

Speech and Memorandum on ‘Economic Partnership Agree-
ments’ issued by Commissioner Peter Mandelson; op. cit.

The six ACP regions are Central Africa (CEMAC), West Africa
(ECOWAS), Eastern and Southern Africa (ESA), the Carib-
bean, the Southern African Development Community (SADC)
and the Pacific.

Trade Negotiations Insights (TNI), from Doha to Cotonou; avail-
able online at www.ictsdorg/tni and at www.acp-eu-
trade.org/news.php

At the 4th ACP-EU Joint Parliamentary Assembly in Cape
Town, South Africa, from 18 to 21 March, 2002, a Declaration
on the EPA negotiations was issued. The Declaration, initiated
by the ACP members of the Joint Parliamentary Assembly, seeks
to establish benchmarks against which the process of negotia-
tions can be assessed.

Karl Friedrich Falkenberg, Director, EC Trade Directory Gen-
eral, Trade Directory C - Free Trade Agreements. ‘EPAs and
DDA - Parallelism or Cross Roads? in TNI Vol. 3 No. 4, July
2004, www.ictsd.org/tni

This asymmetry should be expressed in the timing of the reduc-
tion and elimination of tariffs, and/or in the extent of total trade
to be included.

Supply-side constraints in this context include low labour pro-
ductivity and structural limitations to overcome such a situation
(e.g. poor educational and health service systems); poor mastery
of management know-how; lack of appropriate process technol-
ogy and weakness in the national innovation systems; scarcity of
input-output linkages between exporting sectors and domestic
productive units, mainly SMEs, implying insufficient upstream
impacts of foreign trade (job creation and knowledge spillovers);
low quality and limited coverage of infrastructural supports
resulting in poor connectedness to global markets (poor trans-
portation and access to shipping infrastructure, telecommunica-
tions), and inappropriate macroeconomic policy frameworks
leading to unstable exchange rates and high inflation and inter-
est rates.

Dirk Willem Te Velde, ‘Special and Differential Treatment in
Post-Cotonou Services Negotiations’, TNI Vol. 3 No. 3, May
2004, www.ictsd.org/tni

The Cape Town Declaration deals with this matter by means of
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30.

31

32.

33.

34.

35.

general considerations about the fact that carefully planning a
structured process of negotiations — in terms of agendas and time-
frames — would allow the smaller countries to deal in parallel
with trade negotiations at the regional, multilateral and inter-
regional levels. In general such a structured process would permit
the ACP countries to make use of the collective expertise of the
Group and to bring all concerned stakeholdets into trade policy
debates, so as to systematically address the key issues and ensure
that clear assessments can be made of the likely impact of specific
trade measures on relevant sectors in their economies.

These mechanisms would be geared towards ensuring that the
EPA negotiations effectively pursue the objectives and follow
the guidelines summarised in previous paragraphs (e.g. that
‘future ACP-EU development, economic co-operation and
trade arrangements lay the basis for sustainable development
which focuses on reducing poverty, involving the structural
transformation of the basis for the integration of ACP economies
into the world economy’).

In terms of ACP countries further opening up to imports of EU
products, the basic EU demand is likely to be the reduction of
ACEP applied tariffs to zero over a transitiona] period of 10 to 12
years, starting in 2008. An analysis of what the appropriate ACP
response to this demand should be requires a review of what tar-
iff barriers are now, how much movement is required to achieve
the target, and what are the likely costs of adjustment, particu-
larly in terms of fiscal revenue loss and de-industrialisation.
According to the EU an EPA based on WTO rules must involve:
(a) the elimination of import duties and all taxes having an
equivalent effect on ‘substantially all trade’ between the coun-
tries which sign the agreement; (b) be fully in place within a 10
to 12 year transition period; {c) exclude no economic sector from
the coverage of the free trade area; and (d) include agreements
on trade in services and trade-related areas.

Nonetheless, there is as yet no agreement on the nature and
scope of such safeguards (for example, can they be pre-emptive,
involving the monitoring and surveillance of trade in sensitive
products and allow for swift and effective measures should a
potential threat of market disruption emerge?).

The CAP, through bringing down EU agricultural market prices,
is making the EU market less attractive for basic temperate agri-
cultural exports from ACP countries, and simultaneously
enhancing the price competitiveness of EU exports to ACP mar-
kets. If the EU reduces the internal sugar price by 40% as envis-
aged in one of the scenarios set out in the EU paper on sugar sec-
tor reform, this will result in annual income losses to ACP sugar
exporters of around €390 million per annum.

These concerns were noted by various EPA negotiators and con-
sultants at a workshop on ‘Methodologies for Assessing the
Impact of Economic Partnership Agreements for African
Economies’ organised by the Friedrich Ebert Stiftung Founda-
tion (FES) in Geneva 27-30 September, 2004.

Some examples of trade rules flexibilities in the ‘policy space
dimension’ are incentives (some of them technically subsidies)
and incentive-based performance requirements (only a few of
them prohibited by the TRIMs Agreement of the WTO, the rest
proposed for prohibition in the failed multilateral agreement on
investment); the use of conditionalities in the Agreement on
Services (GATS) for promoting domestic export capacities in
service sectors; and preferences in government procurement and
flexibilities in relation to intellectual property rights commit-
ments (TRIPs). See Corrales et al. (2003) ‘Spaces for Develop-
ment Policy: Revisiting Special and Differential Treatment’,
www.ictsd.org/dlogue/2003-05-06/ICTSD_SDT_draft_
may03.pdf.
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Jim Gosselin, ‘Pacific ACP States ~ EC Launch EPA Negotia-
tions,” TNI, Vol.3, No.6 available at www.ictsd.org/tnifindex.
htm

The ACP Group has further sought to argue that funding for
restructuring needs to be made available under procedures which
allow rapid and effective deployment. The EU maintains that
there is no need for additional resources, while such large
amounts of European Development Fund (EDF) financing
remain unspent. The ACP Group maintains that additional
funding is needed to address supply-side constraints and support

restructuring so as to avoid diverting already available funds from
existing priorities (e.g. meeting the Millennium Development
Goals), and the EU argues that supply-side constraints can best
be addressed through ‘the identification and design of appropri-
ate programmes and projects’ under established aid programmes.
Underpinning this discussion is the much broader issue of the
efficiency of EDF aid deployment processes and the effectiveness
of EU aid interventions in supporting economic restructuring.

38. Jonas Frederiksen and San Bilal, TNI, July 2004.
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