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PREFACE

There is a growing realisation among members of the Commonwealth of Nations that the
holding of free and fair elections is the centrepiece of democratisation. This has caused
many Commonwealth countries in the recent past to review their Constitution and election
laws. Some countries are in the process of so doing, while others are expected to do so soon.
It is believed that this process of reviewing the relevant constitutional provisions relating to
elections and the election laws by individual countries of the Commonwealth can be assisted
by presenting the current relevant constitutional provisions and election laws of a number of
selected Commonwealth countries in a user-friendly format that will facilitate wider
discussion as to the means of improving the legislative options available.

It was this thought which triggered this compilation of 37 Commonwealth countries’
constitutional provisions dealing with elections and their election laws. These countries
were selected at random from geographical regions as follows —

Part 1

Africa - east (Kenya);
west (Ghana);
southern (Botswana, Malawi, Mozambique,
Namibia, South Africa, Zambia and Zimbabwe);
oceanic (Mauritius and Seychelles);

Asia - south (India, Pakistan and Sri Lanka);
south-east (Malaysia and Singapore);

Europe — Malta and United Kingdom.

Part 2

Australia and the South Pacific - (Australia, Nauru, New Zealand, Papua New
Guinea, Solomon Islands, Tonga and Western
Samoa);

Canada and the Caribbean — (Antigua and Barbuda, Bahamas, Barbados,

Belize, Canada, Dominica, Grenada, Guyana,
Jamaica, St Lucia, St Vincent and the Grenadines,
and Trinidad and Tobago).
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PREFACE

In order to facilitate comparative analyses, each legislative scheme is presented in a
common format (to the extent possible), thereby highlighting those features which are
considered to be a part of the essential framework of that scheme. The compendium is thus
not a mere collection of the election laws concerned.

The form of the presentation of each legislative scheme (which at times takes account of
procedures and practice guidelines) focuses on the organisation and conduct of elections for
the National Assembly (by whatever name called in the country concerned). In a few cases
presidential elections and elections to the Upper House are presented where the procedures
therefor are considered appropriate for noting.

The process of change towards deepening the democratic institutions has set in motion an
almost continuous review and modification of election laws in some countries. Despite such
developments, the basic framework of each legislative scheme and procedure is presented as
it stood on 1 January 1995.

The compendium aims to cover two volumes, Volume 1 deals with election laws and
practices and Volume 2 will cover election cases.

CWD

January 1996
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INTRODUCTION

The framework for election law and practice of the 37 Commonwealth countries presented
in this compilation offers a useful insight into the democratisation process in the member
countries of the association. A number of issues can readily be identified by even a cursory
examination of the various election schemes presented herein, some of which are mentioned
below in order to stimulate the interest of election officials.

The presentation of the election framework focuses on a range of issues — varying from
eight to 12, depending on the nature of the particular country’s scheme. In addition, the
presentation itself throws light on some related issues, for example, common practice or
otherwise with respect to the approach to elections in the Commonwealth. There is also the
matter of whether or not there is an emergence of such a factor as Commonwealth “best
practice” at the present time.

Constitutional Provisions

The presentation shows clearly that the majority of the countries of the Commonwealth with
a written Constitution provide for a basic framework for election of members to the
National Assembly (by whatever name called) in the Constitution. In many cases, the
relevant constitutional provisions contain the fundamentals of the legislative framework for
election to the National Assembly of the country concerned.

There is a trend in the newer Constitutions to provide for an independent electoral
management body whose functions, where appropriate, include the demarcation of the
boundaries of constituencies or electoral districts. It does remain the case that many
Constitutions create a separate body to deal specifically with the demarcation of the
boundaries of constituencies or electoral districts, and one to deal with the organisation and
conduct of elections.

Some constitutional provisions deal with the electoral system which is to be implemented,
the secrecy of the vote and the formation and registration of political parties.

Election Management and Administration

Many of the election frameworks presented herein provide for an independent management
body to oversee the organisation and conduct of elections. The United Kingdom has a
decentralised system of election management which resides essentially in the structures
established by the various local government bodies.
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INTRODUCTION

The quest to achieve an independent electoral management body, that is to say,
independent of the control of the ruling party, the government of the day and any other
authority, has attracted more than 20 formulae among the 37 Commonwealth countries
included in this compilation. These formulae range from entities whose members are
independent of political parties, for example, Australia, Canada, India, Pakistan and South
Africa (transition — first democratic elections) to entities with some or all of whose
members are political party nominees, for example, Guyana, Jamaica, Malawi and
Mozambique. Other interesting formulae may be observed in respect of the Bahamas,
Barbados, Malta and Solomon Islands. Experience has shown that no single formula is the
right one, and some of the formulae presented are less likely than others to contribute to
the organisation of free and fair elections. Some formulae which are capable of enabling
independent managerial operation are tarnished by the behaviour of the appointees to the
management body. Sometimes the standing of a management body is undermined by
incompetence and poor judgment.

There is a trend to confer competence on the electoral management body with respect
to all matters relevant to the organisation and conduct of any election of members to
the National Assembly, including the demarcation of constituencies or electoral
district boundaries. However, there remain many cases where different aspects of
election organisation are not only governed by separate legislative enactments, but
are also administered by separate authorities, for example, boundaries commissions
being separate entities from the principal electoral management body; national
registration authorities being separate from registration of electors entities;
registration of political parties being done by entities different from the electoral
management body; appointment of electoral officers being done by some entities
other than the electoral management body; election regulations beirig issued by some
entity other than, and without prior consultation with, the electoral management body,
and so on.

Registration of Voters

Voters’ registers (sometimes called voters’ roll or official list) often become a controversial
feature of many elections. An attempt has been made herein, wherever possible, to present
registration schemes in as complete a form as possible. Upon an examination of the various
schemes presented certain features will no doubt attract attention.

Voluntary schemes are the most common ones to be found in the presentation, but quasi-
compulsory schemes, such that of the United Kingdom’s, and compulsory schemes such
as those of Australia, Papua New Guinea and Singapore, are presented. Some countries,
such as Kenya, Pakistan and Zambia, have a national registration system separate from
that of the registration of electors, as did Guyana until recently. Experience has shown
that when the registration of voters is dependent on the otherwise qualified person
having a national registration card as a condition precedent for registration as a voter, it
is easy for large numbers of persons who did not possess a national registration card to
lose the franchise. Similarly, where a voter is required to produce both a national
registration card and a voter’s card, unnecessary difficulties often arise with the loss of
one or both cards.
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INTRODUCTION

States with a federal system or a provincial and central government system sometimes have
difficulties adopting a central voters’ register. Australia has been tackling this problem with
success, Canada perhaps with less success at the time of writing, while South Africa, at the
time of writing, was contemplating the way to go.

The compilation of the voters’ register under a voluntary scheme of registration is achieved
by employing various methods. Some schemes require a house-to-house visit to take place,
others require the prospective voter to visit a designated centre or office to be registered.
Many voter-registration schemes require voter registration to be done during a stipulated
period, after which claims and objections are allowed within a specified period. This
process is facilitated by a period for public inspection of the list. Aggrieved claimants are
often able to appeal in accordance with a prescribed procedure. Some voter-registration
schemes provide for annual revision and new registration every five years or so. In addition,
a growing number of Commonwealth countries have established methods for purging their
voters’ registers of the names of deceased persons, persons who have become demented,
persons who have become incapable of registering because of conviction of election
offences which carry such a consequence and persons who have been convicted and given
long-term sentences for very serious crimes.

Even voter-registration schemes which contain most or all the foregoing elements seem
often to fail to produce a voters’ register satisfactory to the general public.

The Namibian general election of 1994 and the first democratic elections in South Africa
earlier the same year were conducted without the use of voters’ registers at the polling
stations.

Political Parties

Many Constitutions and election laws in the Commonwealth give modest recognition to the
role of political parties in elections. Malta, in 1991 focused on this matter as one in need of
attention then and in their new election law sought to give greater prominence to the role of
political parties.

Commonwealth countries, such as Kenya, Malawi, Seychelles, Zambia and Mozambique
who have experienced the transition from a one-party to a multi-party system of government
were required either to amend their Constitution or to adopt a new Constitution which
enabled political parties, in addition to the then ruling political parties, to be formed and to
operate freely. Similar action was taken in South Africa to enable the African National
Congress (ANC) and other banned political parties and political movements to campaign
for the first democratic elections.

Some legislative schemes set conditions to be met before a political party may be
registered and require a party when registered to continue to meet such conditions
failing which the party is struck from the list of registered parties. Usually the senior
officials, leader, chairman or secretary, of the party, are required to file the relevant
documents for the registration of a political party and to ensure that the party adheres to
the rules of registration.
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INTRODUCTION

Nomination of Candidates

Nomination procedures vary according to the electoral system which is in place. Thus in a
proportional representation system, where a list of candidates is required to be submitted by
each political party contesting the election in question, a political party will satisfy the
nomination requirements by the submission of party lists within the time prescribed; a
single-constituency representation system will require the nomination of one candidate each
by the political parties wishing to contest the election in the constituency concerned; some
schemes allow multi-representation in each constituency, in which case each party may put
up for nomination as many candidates as are permitted for the constituency concerned; in
Sri Lanka, entities, called independent groups, may put up candidates, and in many
countries (though not in Kenya) independent persons may seek nomination to contest
elections in a constituency.

There is a trend in Commonwealth countries to lengthen the nomination period from a
matter of a few hours, for example, in Jamaica and Kenya, to days, as in Pakistan and
Trinidad and Tobago. This trend is in the right direction since it removes the technicality
of prospective candidates being prevented from being nominated through lack of time
and, even more important, it reduces considerably the incidence of forcible prevention of
prospective candidates from handing nomination papers at a particular time on a
stipulated day. The movement towards giving more time for nomination not only offers
more time to correct defective nomination papers, but also may permit appeal to the
courts by an aggrieved prospective candidate — see Malawi, Malta, Pakistan, and Trinidad
and Tobago.

Preparation for Polling

The presentation deals with the framework for the preparation for the poll in some detail
in every case, but it is appreciated that in this context more than any other, managerial
competence and judgment play a large role, since many of the administrative details are
not contained in the legislative schemes or even in the practice notes. Some of these
hidden details that may impact on the proper organisation and conduct of an election
include the training of election officers, the costing of the election concerned, the quantity
of materials and supplies required, the timing of the purchase and storage of such
materials and supplies, and the distribution of supplies and materials for polling day or
days. It is possible to stipulate by regulations (as South Africa has done for local
government elections) when supplies and materials must be delivered to presiding
officers.

In the context of preparation for the poll, recent experience has shown that, in the
implementation of the provisions of election legislation and practice instructions, more
creativity in general needs to be given to the logistics of dealing with the movement and
distribution of supplies, equipment and materials on a timely basis. Similarly, in some cases
more attention should be given to the quality of election services delivered on polling
day/days, particularly through establishing, where possible, more polling centres and less
voters per polling station.
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INTRODUCTION

Polling Proceedings

The presentation places emphasis on the polling proceedings, wherever polling takes
place - at local polling stations, through postal voting, voting at polling stations in foreign
countries or voting by proxy.

Despite the fact that most of the schemes presented herein have firm opening and closing
rules for the polls, late opening of the polls is a frequent occurrence in many cases and in
turn this event often leads to failure to observe the procedures for the opening of the poll.

Many countries in the Commonwealth permit postal voting as well as voting in foreign
countries in which polling stations are established. In these cases the procedures, safeguards
and polling dates need to be carefully worked out to prevent election manipulation or late
return of the ballot papers or the results of the ballot.

Some countries allow proxy voting to facilitate the old, persons who may be absent from
home during polling, persons who may be working in essential services or persons who are
ill. Most of these proxy voting schemes have in-built procedures which protect them against
election fraud.

A few schemes permit military and police personnel to vote a few days before general
voting, in order presumably to free the members of these forces for service, if required, on
the general polling day. These measures apart, none of the schemes appears to purport to
deal clearly with the relationship of the security forces and the electoral management body,
although the election legislative scheme of a few countries, for example Pakistan, allows the
electoral management body to request the services of public entities, including the army, for
assistance in the organisation and conduct of elections.

The Count and Announcement of Results

The presentation has revealed that in the first-past-the-post systems the counting of the votes
is done either at the polling stations, or at specially designated counting centres, or at both
the polling stations (usually called preliminary count) and at counting centres (sometimes
called the final count). Counting the votes at the polling stations is believed to reduce the
risk of ballot-tampering between the close of the poll and the commencement of the count.

At the heart of the counting procedure is the reconciliation of election materials supplied
to each polling station — and in particular the ballot papers. Every ballot paper supplied to
a presiding officer at every polling station must be accounted for — whether used, unused
or spoilt. Sometimes the procedure in the legislative scheme proves difficult to
implement, as was the case with respect to the April 1994 elections in South Africa
where, for a variety of reasons, ballot papers issued to polling stations could not be
reconciled. One of the difficulties in this case was caused by the absence of any voters’
register at the polling stations.

In the case of proportional representation voting systems, there is a tendency to count at
counting centres — particularly where the voters’ registers are not used. However, there are
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cases where counting at polling stations has taken place, for example in Guyana in 1992,
although in this case the voters’ register was used at the polling stations.

In the first-past-the-post system, the count at the polling stations, when it is a final and not a
preliminary count, or at the counting centre for a constituency or polling district, allows a
swift indication of the winning candidate, but in the case of a proportional representation
system, the results may have to be computed over a period and seats allocated according to
the prescribed formula — see Malta, Mozambique and South Africa within. The counting
method of Malta has been presented in some detail to illustrate this point.

Temporary Legal Structures

Some Commonwealth countries have, in recent times, shown an impressive measure of
creativity in the establishment of new and/or temporary legal structures to ensure the
organisation and conduct of free and fair elections according to acceptable international
norms. This achievement often takes place under considerable local and international
pressure. These new or temporary structures, frequently include a new or amended
Constitution, new or amended election laws and an independent electoral management body
with complete control over the organisation and conduct of elections. Examples of countries
which have in the recent past introduced these temporary legal structures are Guyana,
Malawi, Seychelles and South Africa (prior to its Commonwealth membership). Many other
Commonwealth countries, such as Ghana, Kenya, Lesotho and Zambia, also created new
but more permanent legal structures to facilitate the holding of free and fair elections
according to norms acceptable to the local population and international community.

In an operational sense, many of the temporary or new structures above-mentioned were
aimed at making possible the creation of opposition political parties to the then ruling party
in the countries concerned, and to establish a “level playing field” between political parties
contesting the first multi-party election to be held in many years or at all.

Observers

A clear trend has been discerned in the legislative scheme of many countries towards
providing for observers at elections. Countries which have provided for observers in their
legislation include Guyana, Kenya, Malawi and South Africa. In some cases local observers
are not encouraged but in practice local observers are allowed to operate in several
countries, for example. in Kenya, Namibia, Pakistan and Zambia.

Minorities

A few of the election laws contain provisions to ensure adequate representation of minority
groups in a constituency or an area or in the country as a whole — see, for example, New
Zealand, Pakistan and Singapore.

Commonwealth Common And ‘Best Practice’

The 37 Commonwealth countries whose laws for the National Assembly elections have
been presented herein disclose a rich variety of provisions and procedures. Each scheme has
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as its goal the organisation and conduct of free and fair elections, and each aspires to confer
some measure of independence on the management body for elections. In some specific
areas, for example, the definition of certain offences which constitute corrupt practices —
bribery, personation, undue influence and treating — and the requirement to maintain the
secrecy of the ballot, there is a large measure of convergence in the actual definition of these
offences in most of the schemes presented herein.

The presentation in the compendium was designed to facilitate comparative methods. The
identification of “best practice” in the Commonwealth cannot readily be discovered by an
examination of the provisions and procedures which are written down, for often sound
provisions and procedures are badly implemented. Nevertheless, where an election is
pronounced to have been satisfactorily held by opposition parties, the general public and the
international community, it is reasonable to take recognizance of the ability of the scheme
concerned to deliver free and fair elections and then to look further at particular election
tasks and functions which may serve as models. The criteria therefore against which
Commonwealth “best practice” may be assessed will have to evolve over a period as the
process of democratisation takes firm roots in the association.

(xiii)



KENYA

CONTENTS

Introduction

SECTION 1 - RELEVANT CONSTITUTIONAL PROVISIONS
1.01 Electoral Commission
1.02 Constituencies

1.03 Conduct of Elections

SECTION 2 - ELECTION ADMINISTRATION
2.01 Staff of Electoral Commission
2.02 Returning Officers
2.03 Presiding Officers and Agents

SECTION 3 - REGISTRATION OF ELECTORS
3.01 Register of Electors
3.02 Prohibition of Multiple Registration
3.03 Qualifications and Disqualifications for Registration as a Voter
3.04 Additional Disqualification for Registration
3.05 Appeal against Disqualification
3.06 Registration Officers
3.07 Procedure for Registration of Electors
3.08 Claims
3.09 Objections
3.10 Amendment of Register

O O O 00 0 0 @ I 9 A N oA S

—
N = = O

pk
N

SECTION 4 - HOLDING OF ELECTIONS
4.01 Issue of Writs
4.02 Holding of Elections

—
W N

[
w

SECTION 5 - PREPARATIONS FOR PARLIAMENTARY ELECTIONS
5.01 Nomination by a Political Party
5.02 Nomination of Candidates

—
W




KENYA

5.03 Nomination Papers and Procedures

5.04 Withdrawal of Candidature

5.05 Close of Nomination

5.06 Election Procedure

5.07 Polling Station Materials and Equipment
5.08 Keeping Order at Polling Station

5.09 General Procedure at the Polling Station
5.10 Method of Voting

5.11 Close of Poll

5.12 Counting the Votes

5.13 Recount

5.14 Rejected Ballot Papers

5.15 Returns of Persons Elected

SECTION 6 - PETITIONS

6.01 Election Court

6.02 Presentation of Petition

6.03 Security for Costs

6.04 Procedure of Election Court

6.05 Attorney-General to Attend Trial of Petition
6.06 Prohibition of Disclosure of Vote

6.07 Votes to be Struck Off at Scrutiny

6.08 Non-compliance with Law

6.09 Costs

6.10 Certificate of Court

6.11 Report of Court as to Election Offences
6.12 Procedure to be Followed in Presenting Petition
6.13 Where Seat or Nomination Claimed by Unsuccessful Candidate
6.14 List of Objections in Recriminatory Case
6.15 Appointmen* of Advocate by Petitioner
6.16 Appointment of Advocate by Respondent
6.17 Service on Respondent

6.18 Time and Place of Trial

6.19 Withdrawal of Petition

6.20 Substitution of Another Petitioner

6.21 Death of Petitioner

6.22 Countermanding Notice of Trial

.6.23 Recovery of Costs

15
16
16
17
17
17
18
19
20
21
22
22
22

23
23
23
24
24
25
25
25
26
26
26
26
27
27
27
28
28
28
28
29
29
30
30
30




KENYA

SECTION 7 - ELECTION OFFENCES 30
7.01 General Offences 30
7.02 Offences by Election Officers 31
7.03 Maintenance of Secrecy at Elections 32
7.04 Corrupt Practices 33
7.05 Punishment and Incapacities for Corrupt Practice 35
7.06 Illegal Practices 35

Notes 37




KENYA

INTRODUCTION

The restoration of multi-party elections in Kenya in 1992 after many years of one-party rule
saw important changes to the Constitution and the National Assembly and Presidential
Elections Act.

Various constitutional amendments enacted during 1991 and 1992 not only did away with
the existence of a sole legal political party system but also laid the foundation for a multi-
party system to develop.

In particular the amended Constitution addressed the role and status of the Electoral
Commission which is the body responsible for the conduct of free and fair elections.

The National Assembly and Presidential Elections Act was amended to bring it in line
with election laws which are consistent with the holding of free and fair multi-party
elections.

— Section 1 —
RELEVANT CONSTITUTIONAL PROVISIONS

1.01 Electoral Commission

The Constitution provides for the establishment of an Electoral Commission which consists
of a chairman and not less than four other members appointed by the President. The
Commission is required to elect a vice-chairman from among its members.

A person is not qualified to be appointed a member of the Commission if he is a member of
the National Assembly or if he holds or is acting in any office in the public service or in the
armed forces of the Republic.

The office of a member of the Commission becomes vacant —

(a) at the expiration of five years from the date of his appointment; or
(b) if circumstances arise that, if he were not a member of the Commission, would cause
him to be disqualified to be appointed as such.

A member of the Commission may be removed from office only for inability to exercise the
functions of his office (whether arising from infirmity of body or mind or from any other cause)
or for misbehaviour, and shall not be so removed except in accordance with this provision.
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KENYA

A member of the Commission must be removed from office by the President if the question
of his removal from office has been referred to a tribunal appointed under these provisions
and the tribunal has recommended to the President that he ought to be removed from office
for inability or for misbehaviour.

If the President considers that the question of removing a member of the Commission ought
to be investigated, then —

(a) the President must appoint a tribunal, which consists of a chairman and four other
members selected by the President from among persons —
(i) who hold or have held the office of judge of the High Court or judge of appeal; or
(i) who are qualified to be appointed as judges of the High Court; or
(iii) upon whom the President has conferred the rank of Senior Counsel; and

(b) the tribunal shall inquire into the matter and report on the facts thereof to the President
and recommend to him whether the member ought to be removed.

If the question of removing a member of the Commission has been referred to a tribunal,
the President may suspend that member from the exercise of the functions of his office, and
any such suspension may at any time be revoked by the President, and must in any case
cease to have effect if the tribunal recommends to the President that the member should not
be removed.

In the exercise of its functions under the Constitution the Commission is not subject to the
direction of any other person or authority.

The Commission may, by rules or otherwise, regulate its own procedure, and with the
consent of the President may confer powers or impose duties on any public officer or
authority for the purpose of the discharge of its functions.

The Commission may act notwithstanding a vacancy in its membership or the absence of a
member, and its proceedings shall not be invalidated by the presence or participation of a
person not entitled to be present at or to participate in those proceedings; provided that
any decision of the Commission shall require the concurrence of a majority of all its
members.!

1.02 Constituencies

Kenya is divided into such number of constituencies having such boundaries and names as
may be prescribed by order made by the Electoral Commission.

Parliament may prescribe the minimum number of constituencies into which Kenya is to be
divided (which must not be less than 188) or the maximum number of constituencies (which
shall exceed the minimum number by at least twenty), and until Parliament has so prescribed
the minimum number of constituencies shall be 188 and the maximum shall be 210.

All constituencies must contain as nearly equal numbers of inhabitants as appears to
the Electoral Commission to be reasonably practicable, but the Commission may depart
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from this principle to the extent that it considers expedient in order to take account
of —

(a) the density of population, and in particular the need to ensure adequate representation
of urban and sparsely populated rural areas;

(b) population trends;

(c) the means of communication;

(d) geographical features;

- (e) community of interest; and

(f)  the boundaries of existing administrative areas,

and the number of inhabitants of any part of Kenya must be ascertained by reference to the

latest census of the population.

At intervals of not less than eight and not more than ten years, and whenever directed by Act
of Parliament, the Commission must review the number, the boundaries and the names of
the constituencies into which Kenya is divided, and may, by order, alter the number, the
boundaries or the names to the extent that it considers desirable in the light of the review.

Whenever a census of the population has been held in or whenever a variation has been
made in the boundary of an existing administrative area, the Commission may carry out a
review and make an alteration to the extent which it considers desirable in consequence of
that census or variation.

Every order made by the Commission under these provisions is required to be published in
the Kenya Gazette and take effect upon the next dissolution of Parliament after it is made.?

1.03 Conduct of Elections

The Electoral Commission is responsible for —

(a) the registration of voters and the maintenance and revision of the register of voters;

(b) directing and supervising the presidential, national assembly and local government
elections; and

(c) such other functions as may be prescribed by law.3

— Section 2 —
ELECTION ADMINISTRATION

2.01 Staff of Electoral Commission

As seen above, the Constitution established the Electoral Commission with responsibility to
organise and conduct elections. The National Assembly and Presidential Elections Act
provides for the appointment of a Director of Elections and other staff of the Commission.
The Commission is required to appoint a Director of Elections, a Deputy Director of
Elections and such other officers as it may deem necessary to assist the Commission in the
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discharge of its functions. The officers may, subject to the general or special directions given
by the Commission, exercise any or all of the duties and powers conferred or imposed upon
it by the Constitution and the Act.

The term “officer” includes the Director of Elections, a Deputy Director of Elections, a
returning officer, a presiding officer, a bill clerk and any other person employed in the
holding of an election.4

2.02 Returning Officers

The Electoral Commission is required to appoint a returning officer for each constituency
and may appoint such deputy returning officers for the constituencies as it may consider
necessary. Every appointment must be published in the Gazette and in such other manner, if
any, as the Electoral Commission may deem necessary in order to bring it to the attention of
persons who may be affected thereby.

A deputy returning officer has, subject to the general direction and control of the returning
officer to whom he is a deputy, all the power, and may perform all the duties, of the returning
officer.’

2.03 Presiding Officers and Agents

Whenever an election is to be held in a constituency, the returning officer, in consultation
with the Electoral Commission, must appoint a presiding officer to preside at each polling
station, and such deputy presiding officers as he may consider necessary; but no person must
be so appointed if he has been employed by or on behalf of, or has in any manner
whatsoever assisted, any candidate in or about that election.

A returning officer may preside at a polling station and in that case he is deemed to be the
presiding officer of that station.

A deputy presiding officer may perform any act (including the asking of any question)
which his presiding officer is required or authorised to perform; but no deputy presiding
officer has power to order the arrest of any person, or the exclusion or removal of any person
from a polling station.

The returning officer must require every presiding officer, deputy presiding officer, clerk,
interpreter and agent authorised to attend at a polling station, as soon as he has made the
oath of secrecy, to make before the returning officer a declaration that the officer making the
declaration understands that he must not prompt any elector whom he is empowered to
assist, and must strictly follow the provisions of the regulations, and any instructions which
may lawfully be given to him, relating to the election concerned.

Every agent appointed by a candidate must at all times during the performance of the duties
authorised by the candidate wear the official badge or uniform of the political party
sponsoring the candidature of the candidate at the election.¢
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— Section 3 —

REGISTRATION OF ELECTORS

3.01 Register of Electors

The Electoral Commission may, after consultation with the Minister, by order, direct that a
register of electors is to be prepared in the prescribed manner in respect of all constituencies
or in respect of such constituency or constituencies as may be specified in the order.’

3.02 Prohibition of Multiple Registration

No person shall at any time be registered as an elector in more than one constituency and no
person shall be registered as a elector more than once in any register of electors.

A person who —

(a) being registered as an elector in a register of electors, applies to be registered as an
elector —
(i) in any register of electors, otherwise than in substitution for his subsisting

registration; or

(i) in the same register of electors; or

(b)  having made an application to be registered in a register of electors which has not been
either granted or rejected, applies to be registered in the same register of electors or in
another register of electors; or

(c) makes simultaneously two or more applications to be registered as an elector,

is guilty of an offence and liable to imprisonment for a term not exceeding six months or to a

fine not exceeding five thousand shillings or to both.8

3.03 Qualifications and Disqualifications for Registration as a Voter

A person is qualified to be registered as a voter in elections to the National Assembly and in
elections of a President if, at the date of his application to be registered he —

(a) 1isacitizen of Kenya who has attained the age of eighteen years; and

(b) has been ordinarily resident in Kenya either —
(i)  for a period of not less than one year immediately preceding that date; or
(ii) for a period of, or periods amounting in the aggregate to, not less than four years

in the eight years immediately preceding that date; and

(c)  has, for a period of, or periods amounting in the aggregate to, not less than five months
in the twelve months immediately preceding that date, been ordinarily resident in the
constituency in which he applies to be registered, or has for such a period or periods
carried on business there, or has for such a period or periods been employed there or
has for such a period or periods lawfully possessed land or residential buildings
there.

No person is qualified to be registered as a voter —
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(a) if, under any law in force in Kenya, he is adjudged or otherwise declared to be of
unsound mind; or

(b) if he is an undischarged bankrupt, having been adjudged or otherwise declared
bankrupt;

(c) if heis detained in lawful custody; or

(d) if he is disqualified therefrom by Act of Parliament on grounds of his having been
convicted of an offence connected with elections or on the grounds of his having
been reported guilty of the offence by the court trying an election petition.

Where a person is qualified to be registered in more than one place as a voter in elections, he
must register only in the first of those places in which he applies to be so registered, and
Parliament may provide for the punishment of a person who, being already registered in one
place as a voter in the elections or having applied to be so registered there and not having
had that application finally rejected, applies to be registered in another place as a voter.?

3.04 Additional Disqualification for Registration

A person is disqualified for registration as an elector if he has within the preceding five years
been convicted of an election offence or been reported guilty of an election offence (defined
to mean a corrupt practice, an illegal practice or any offence under section 3 or 4 of the
Election Offences Act) by the election court.!0

3.05 Appeal against Disqualification

Where a person has been adjudged or declared to be of unsound mind, sentenced to death or
imprisonment, adjudged or declared bankrupt or convicted of an election offence, and he is
thereby disqualified from being registered as an elector, then, if it is open to him to appeal
against the decision (either with the leave of a court or other authority or without leave), that
person must not be thereby disqualified for being so registered until the expiry of thirty days
after the date of the decision or such further period as the Minister in his discretion may, at
the request of the person, direct in order to enable the person to appeal against the decision.!!

3.06 Registration Officers

The Electoral Commission is required to appoint suitable persons to be registration officers,
each for a registration unit, and may appoint as many suitable persons to be assistant
registration officers as it considers necessary. The same person may be appointed for more
than one registration unit.

An assistant registration officer has all the powers and duties of the registration officer
whom he is appointed to assist, and any reference to a registration officer, unless the context
otherwise requires, includes a reference to an assistant registration officer.!2

3.07 Procedure for Registration of Electors

To set the registration process in action, the Electoral Commission is required to publish in
the Gazette a notice in the prescribed form calling upon all persons qualified to be registered
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as electors and who wish to be registered to make application for registration within a
specified period, which period shall not be less than thirty days.

Instead of publishing in the Gazette one notice in respect of the whole of Kenya, as provided
above, the Electoral Commission, may publish in the Gazette a number of notices, each for
one or a number of registration units, and each specifying the same or different periods
within which application for registration may be made.

The Electoral Commission may at any time, by notice in the Gazette, amend a notice given
and published under these provisions, by substituting a later date for the specified date
appearing in the notice or in any other manner.

Every application by an individual must be in the prescribed form, and the declaration in the
prescribed form shall be made before the registration officer.

A registration officer may receive an application at a place other than one of the places of
registration appointed in the notice.

A registration officer may close a place of registration before the last date appointed in the
notice for the receipt of applications at that place, if he considers that the volume of
applications does not warrant keeping the place of registration open, but if he does so he
shall exhibit thereon a notice saying at what other place of registration in the same division
applicants may attend.

For the purpose of satisfying himself as to the qualifications of an applicant to be registered
as an elector, a registration officer may require of the applicants such further information,
and may make such inquiries, and may take such advice as he may deem necessary.

Every registration officer must, as soon as practicable after the latest closing date in any
registration unit has passed, prepare a register of electors, in such form as the Electoral
Commission may direct, for the registration unit for which he is appointed.

In preparing the register of electors, the registration officer must register therein, in such
manner as the Electoral Commission may direct, the name and address of every person from
whom an application has been received and who appears to him to be entitled to be
registered therein as an elector.

The names of the persons registered in the register of electors must be arranged in such
order, and shall be numbered in such manner, as the Electoral Commission may direct.

The registration officer for a registration unit shall, when a person applies to be registered as
an elector for that registration unit, and if he is satisfied that person is entitled to be so
registered, issue to that person an elector’s card in the prescribed form.

Where a person who has been registered in a register of electors loses his elector’s card, or
where his elector’s card becomes unserviceable, the registration officer of the registration
unit in which he is registered may, upon application to him and upon such proof as he may
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require, issue a duplicate elector’s card to that person; but no duplicate elector’s card must
be issued on a day fixed for polling in the registration unit.

On the completion of the register of electors for his registration unit, the registration officer
must publish the register by —

(a) making it available for inspection at the office of the District Officer within whose
division the registration unit lies;

(b) publishing, at the District Officer’s Office, a notice that the register is so available
and specifying the times when it is so available, and specifying the manner in which
and the time within which claims and objections may be made.!3

3.08 Claims

A person who has duly applied to be registered and whose name is not included in the
appropriate register of electors may submit a claim to the registration officer in the
prescribed form and manner and within the prescribed time.

A claim is determined by the registration officer in the prescribed manner, and an appeal
shall lie, in the prescribed manner, to the High Court.

Every claim must be in the prescribed form and is required to be delivered, together with a
fresh application for registration in the prescribed form, to the registration officer within a
period of fourteen days after the date of publication of the notice published in respect of the
registration unit.

At the end of seven days after the expiration of the period of fourteen days, the registration
officer shall publish, at the office of the District Officer within whose division the
registration unit lies, a notice of the names and addresses of all persons who have made to
him a claim and shall thereafter consider and determine every claim.

The registration officer when considering a claim may require the attendance of the claimant.
Every appeal to the court must be in writing and signed by the appellant. It must state briefly
the grounds of appeal and be delivered to the registration officer, together with the
prescribed fee, within ten days from the date of the decision appealed against.

The registration officer must forthwith forward the appeal to the court, which shall cause the

parties to be given not less than four clear days’ written notice of the date, time and place of
the hearing of the appeal, and at the hearing, may hear additional evidence.!4

3.09 Objections
A person who is registered in a register of electors may, in the prescribed manner, object to —

(a) his registration; or
(b) the registration in that register of electors of any other person; or
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(c) the registration in that register of electors of a person who has made a claim to a court.

The objection is determined by the court, and no appeal lies from the decision of the court.
“Court” means a subordinate court of the first class having jurisdiction in the constituency.

Every objection must be in the prescribed form and be delivered, together with the
prescribed fee, to the registration officer of the registration unit, and must be so delivered
within a period of one month after the date of publication of the notice published in respect
of the registration unit, or, in the case of an objection to the registration of a person who has
made a claim, within fifteen days after the day on which the notice of the names and
addresses of claimants is published in respect of the registration unit.

Whenever the registration officer receives an objection, he must as soon as practicable
thereafter send to the person in regard to whom it is made, notice of the objection in the
prescribed form and at the same time forward the objection to the court.

The court is required to determine, as soon as practicable all objections which have been
sent to it, causing each objector and each person in regard to whom objection has been made
to be given not less than seven days’ notice.

If an objection is made, and is disallowed by the court, and in the court’s opinion the objection
wa: made without reasonable cause, the court may order the objector to pay to the person in
regard to whom objection was made such sum, not exceeding (100 shillings), as it considers
will compensate the person for any loss of time or inconvenience the person has incurred by
reason of the objection, and a decree for the payment of the money must be drawn up and
approved by the court and is deemed to be a decree for the purposes of the Civil Procedure Act.!s

3.10 Amendment of Register

When the court has determined the appeals which have been lodged with respect to claims,
and all the objections, it shall cause to be forwarded to the registration officer a statement
containing the particulars of the persons who it has decided must be registered in the register
of electors and of the persons who it has decided ought not to be so registered, and the
registration officer must amend the register of electors accordingly.!6

— Section 4 —
HOLDING OF ELECTIONS

4.01 Issue of Writs
For the purposes of a parliamentary election —
(a)  consequent upon a dissolution of the National Assembly; or

(b)  to supply a vacancy arising from any cause other than the dissolution of the National
Assembly,
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the Speaker is required to issue a writ under his hand in the prescribed form addressed to the
returning officer of each constituency in which an elected member is to be returned.

The Speaker must issue the writs —

(a) in the case of an election consequent upon the dissolution of the National Assembly,
within fourteen days after dissolution;

(b) in the case of an election consequent upon a determination by the election court, within
one month after the determination; and

(c) inany other case, within four months after the occurrence of the vacancy.

The Speaker may, after consultation with the Minister, by notice in the Gazette, extend the
periods specified in sub-paragraphs (b) and (c) to facilitate the proper organisation and
holding of the ensuing elections.

Every writ must be delivered to the Electoral Commission which must, within ten days after
receiving it —

(a) transmit the writ to the returning officer to whom it is addressed; and
(b) cause to be published in the Gazette a notice in the prescribed form which must specify —

(i) the day or days upon which each political party is required to nominate
candidates to contest parliamentary elections in accordance with its constitution
or rules which shall not be more than twenty-one days after the date of
publication of such notice.!?

(ii) the day or days on which the poll is to be taken for the parliamentary election, if
it be necessary, which must not be less than fourteen days after the day fixed for
nomination. Where more than one writ is issued a composite notice may be
published.!8

4.02 Holding of Elections

After receiving a writ with respect to a parliamentary election, the returning officer to whom
it is addressed is required to proceed to hold the election according to the terms of the
published election notice.!®

— Section 5 —
PREPARATIONS FOR PARLIAMENTARY ELECTIONS

5.01 Nomination by a Political Party
Independent candidates who do not belong to a political party cannot contest a
parliamentary seat.20

A person is deemed to be nominated by a political party for election as a member of the
National Assembly if he is selected in the manner provided for in the constitution or rules of
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the political party concerned relating to members of that party who wish to contest
parliamentary elections.

No person can be nominated by a political party unless he is qualified in all respects to be an
elected member of the National Assembly.

Each political party must bear the expenses relating to the nomination of candidates for
contesting parliamentary elections.

Regulation 14 (which seems to be at variance with the above-mentioned provision of the Act
but see note 17) requires the Electoral Commission to specify the day for the nomination of
candidates by each political party taking part in the parliamentary elections which must not
be less than twenty-one days before the date fixed by such notice for the holding of the
parliamentary elections.?!

5.02 Nomination of Candidates

For the purposes of nomination of candidates at a parliamentary election every candidate
must be:

(a) proposed and seconded and supported by not less than seven and not more than 18
persons other than the proposer and seconder; and

(b) nominated by the delivery by the candidate or his duly appointed agent to the returning
officer of the constituency between the hours of eight o’clock in the morning and one
o’clock in the afternoon of the nomination day for election of a nomination paper in the
prescribed form.

There must be delivered to the returning officer together with the nomination paper a
statutory declaration in the prescribed form made not earlier than one month before the
nomination day.

The subscribers to a nomination paper must all be persons who are registered as electors for
the constituency concerned and who are members of the political party whose endorsement
the candidate is seeking.

Every application for nomination for candidature at a parliamentary election must be
accompanied by a nomination fee (of five thousand shillings) in cash or banker’s draft,
which fee shall be refunded to the candidate —

(a)  where the returning officer holds a nomination paper invalid; or
(b)  where the candidate withdraws his candidature,
but not otherwise.

If a person stands nominated as a candidate in more than one constituency all nominations of
that candidate are void.22
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5.03 Nomination Papers and Procedures
A nomination paper is required to:

(a) contain such description of the candidate as is sufficient to adequately identify the
candidate; and
(b)  show the electoral number of each of the subscribers thereto.

Where the nomination paper bears the signatures of more than the required or permitted
number of persons as proposing, seconding or supporting the candidate, the signature or
signatures, up to the required or permitted number, appearing first on the paper in each
category must be taken into account to the exclusion of all others in that category.

No person is to be a subscriber to more than one nomination paper in respect of the
same parliamentary elections and if any person subscribes to more than one such
paper his subscription is inoperable on all such papers. This provision does not apply
to the subscription of a person by reason only of his having subscribed a nomination
paper of a candidate who has died or who has withdrawn his candidature before a
second nomination paper subscribed by that person has been delivered to the returning
officer.

When a nomination paper has been delivered to a returning officer no further nomination
papers can be accepted in respect of the same candidate unless the first paper has been
declared invalid.

A returning officer is required to supply free of charge to any elector of his constituency
a form of nomination paper upon a request made in that behalf at such place and time
as is specified in a notification, but it is not necessary for a nomination form to be on
a form so supplied as long as it otherwise complies with the requirements of the
Regulations.

Except for the purpose of assisting the returning officer, and at his request, no person is
allowed to attend the proceedings taking place during the time fixed for the delivery of
nomination papers unless he is a candidate or the agent or the proposer or seconder of a
candidate; but only two such persons are entitled to so attend at any one time in respect of
any one candidate, whether one of those two is the candidate himself or not.

A person entitled to attend the proceedings is also entitled to inspect, and to object to the
validity of, any nomination paper delivered in his presence.

Nothing contained in this provision prevents the Electoral Commission from authorising
observers duly approved or accredited by the Electoral Commission from attending the
nomination proceedings.

Where an application has been made for nomination then, unless the returning officer holds
a nomination paper invalid, or the candidate withdraws his candidature, the candidate named
therein stands validly nominated.
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A returning officer is entitled to hold a nomination paper invalid on any of the following
grounds, but not otherwise:

(a) that the particulars of the candidate or subscribers contained in the paper are not as
required by the Regulations;

(b) that the paper is not subscribed as required by the Regulations;

(c) that the candidate is not qualified, or is disqualified by law from being nominated, or
for being elected as an elected member of the National Assembly; or

(d) that the proposer or seconder, or so many of the supporters as would reduce the number
of qualified supporters to less than seven, are not qualified to be subscribers.

A returning officer must give his decision immediately on an objection to a nomination
paper.

Where a returning officer decides that a nomination paper is invalid he must immediately
record that decision and the reasons therefor on the paper and add his signature thereto.23

5.04 Withdrawal of Candidature

At any time before the close of nominations, but not later, a candidate whose nomination
paper has been delivered to the returning officer may, by notice in writing signed by him and
delivered to the returning officer, withdraw his candidature.24

5.05 Close of Nomination

If, after the close of nominations, no person stands validly nominated, the returning officer is
required to —

(a) certify accordingly to the Electoral Commission in the prescribed form;
(b) publish a statement countermanding the holding of the election concerned.

If, after the close of nominations, only one candidate stands validly nominated, the returning
officer shall -

(a) declare the candidate to be elected; and
(b) certify accordingly to the Electoral Commission in the prescribed form.

Upon receipt of a certificate under the foregoing provisions, the Electoral Commission must
publish a notice in the Gazette in appropriate terms and, where two or more certificates are
received at substantially the same time, such notice may be a composite one.

If, after the close of nominations, two or more candidates stand validly nominated, the
returning officer must publish a statement in the Gazette and in such other manner as the
Electoral Commission may deem necessary, stating:

(a) the names, in alphabetical order of surnames, addresses and occupations or
descriptions of such candidates as given in their nomination papers;
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(b) the names of the subscribers to the nomination papers;

(c) the day or days upon which, and hours during which, the poll will be taken; and

(d) the situation of each polling station and the description of the electors entitled to vote at
each polling station.2s

5.06 Election Procedure

Every election is required to be by ballot wherein the votes of electors consist of ballot
papers. No person is allowed to vote in a constituency other than that in respect of which he
is registered as an elector.

No person is permitted to cast more than one vote at any particular election.26

5.07 Polling Station Materials and Equipment

The returning officer is required to provide each presiding officer with such number of ballot
boxes and ballot papers as the returning officer considers necessary for the effective carrying
out of the provisions of the Regulations relating to the election concerned, and in the case of
a joint election shall ensure that the ballot boxes relating to the presidential election and the
parliamentary election are separately and clearly identified and placed as far away as
possible from each other.

Every ballot box shall be constructed:

(a)  with an aperture which is large enough to receive a ballot paper but which is no larger;
and

(b) so as to be capable of being sealed so that ballot papers cannot be taken out of the box
so long as the seal is unbroken.

The returning officer must provide each polling station with:

(a) materials to enable electors to mark their ballot papers in elections where marking is
necessary;

(b) instruments for stamping the official mark on ballot papers;

(c) abottle or container of indelible ink;

(d) aseal of the Electoral Commission;

(e) acopy of the register of electors or such part thereof as contains the names of the
electors entitled to vote at that polling station; and

()  asufficient number of compartments in which electors can mark their votes screened
from observation.?’

5.08 Keeping Order at Polling Station

It is the duty of the presiding officer to keep order at his polling station. If a person
misconducts himself in a polling station, or fails to obey the lawful instructions or orders of
the presiding officer, he may immediately be removed, by order of the presiding officer,
from the polling station by a police officer, and a person so removed must not re-enter the
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polling station during the continuance of the poll without the permission of the presiding
officer.

A person removed from the polling station may, if charged with the commission in the
polling station of an offence, be dealt with as a person taken into custody for an offence by a
police officer without a warrant.

The presiding officer may order the dispersal of any gathering of persons which appears to
him to be intimidating or interfering with electors, and any such order is sufficient authority
for a police officer, or any other person authorised by the order, to effect the dispersal.

The powers conferred by these provisions must not be exercised so as to prevent an elector
who is entitled to vote at the polling station from having an opportunity of peaceably voting
thereat.28

5.09 General Procedure at the Polling Station

Immediately before the commencement of the poll, the presiding officer must show the
ballot box or ballot boxes to those persons lawfully present in the polling station, and allow
those of the candidates and their agents as may wish to do so to ascertain that the box or
boxes are empty, and must thereupon close the box or boxes so that they may not be opened
witiiout breaking the seal.

After a ballot box is sealed, the presiding officer must cause it to be so placed in the polling
station that it can at all times be in the view of himself or a deputy presiding officer and of
the candidates or their agents.

On the adjournment of the poll in a polling station to another day, or on the close of the poll
at one station with a view to transferring a ballot box to another station, and at any other
time when a ballot box is not in use for the purpose of receiving ballot papers, the presiding
officer must close up the aperture used for the insertion of the ballot papers into the box and
place his seal on it in such a manner as to prevent the insertion of ballot papers without
breaking the seal.

After a box has been sealed the seal must not be broken or the aperture opened until broken
and opened in the presence of those persons lawfully present in the polling station where
polling is about to recommence.

Where a presiding officer affixes his seal on a ballot box or aperture thereof, he must
permit any candidate or agent of a candidate who so wishes to affix his seal on the box or
aperture.

A presiding officer may postpone or adjourn the proceedings at his polling station where
they are interrupted by a riot, open violence, flood, natural catastrophe or other cause, but
when he does so he must start or restart the proceedings at the earliest practicable moment.
These powers of a presiding officer include a power to transfer the proceedings to another
polling station in the same constituency, and where he does so —
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(a) he must advise the fact in such manner as he thinks sufficient to bring it to the notice of
electors; and

(b) the polling area for the polling station from which the proceedings are transferred is
deemed to be part of the polling area of the polling station to which the proceedings are
transferred.

A presiding officer may extend the hours of polling at his polling station where polling has
been interrupted or for good cause, and must, where polling in that station has started late,
extend the hours of polling by the amount of time which was lost in so starting late.

Before the delivery of a ballot paper to an elector —

(a) the ballot paper must be stamped with the official mark of the Electoral Commission;

(b) the number and name of the elector as stated in the copy register must be called out;

(¢c) the electoral number of the elector must be marked on the counterfoil of the ballot
paper;

(d) amark must be placed in the copy register against the electoral number of the elector to
denote that a ballot paper has been delivered but without showing any particulars of the
paper; and

(e) the elector’s card of the elector must be stamped to show that a ballot paper has been
delivered to him.

Upon receiving a ballot paper, an elector is required to —

(a) submit to having a particular one of his fingers immersed or dipped in ink of a
distinctive colour which, so far as is possible, is sufficiently indelible to leave a mark
for the period of the election; and

(b)  submit his identity card to be impressed with the seal of the Electoral Commission
leaving a permanent impression on the card.

After receiving a ballot paper an elector is required to cast his vote without undue delay and
then immediately leave the polling station.??

5.10 Method of Voting

An elector must, upon receiving a ballot paper, go immediately into one of the
compartments of the polling station and there secretly mark his ballot paper and fold it up so
as to conceal his vote, and must then put the ballot paper into the ballot box in the presence
of the presiding officer.

A presiding officer, on the application at the polling station of —

(a) an elector who is incapacitated by blindness or other physical cause from voting in
accordance with the normal procedure; or

(b) an elector who declares orally that he is unable to read or otherwise requests the
assistance of the presiding officer,

may, with the assent of the elector, cause the vote of the elector to be cast on his behalf and
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as he may direct, and must thereupon record in the copy register, by means of a symbol
placed opposite the name of the elector, the fact that the vote was so cast and the reason
therefor; and the presiding officer must allow one representative of each candidate to witness

the marking of the vote.

An elector who has inadvertently dealt with his ballot paper in such a manner that it cannot
be conveniently used as a ballot paper may, on delivering it to the presiding officer and
proving to the satisfaction of such officer the fact of the inadvertence, obtain another ballot
paper in the place of the paper so delivered, and the spoilt ballot paper must immediately be
cancelled and the counterfoil thereof marked accordingly.

A presiding officer shall require a person applying for a ballot paper to produce his identity
card issued under the Registration of Persons Act and the elector’s card issued by the
Electoral Commission.

If a person representing himself to be a particular elector applies for a ballot paper and
produces an elector’s card purporting to be issued in his name which has not been stamped
and either —

(a) some other person has already been issued with a ballot paper in the name of that
elector and the person so applying produces satisfactory evidence of his identity as that
elector; or

(b) the presiding officer is satisfied that the person duly applied for registration as an
elector and was qualified for registration but that his name was omitted from the
register of electors by mistake; or

(c) that person does not produce to the presiding officer evidence satisfactory to the officer
of his identity when so requested, but produces a written declaration, in a form
acceptable to the presiding officer, as to his identity,

the presiding officer must allow that person to vote, but must record a statement of the

particulars of the case.30

5.11 Close of Poll

Immediately after the close of the poll at his polling station the presiding officer must make
a written statement of —

(a)  the number of ballot papers issued to him;

(b)  the number of ballot papers, other than spoilt ballot papers, issued;
(c)  the number of spoilt ballot papers; and

(d) the number of ballot papers remaining unused.

Immediately after the completion of this statement, the presiding officer, in the presence of
those candidates or their agents as are then present with him, must make up into separate
packets —

(a) the spoilt ballot papers, if any;
(b) the marked copy register;
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(c) the counterfoils of the used ballot papers; and

(d) the aforesaid statement and any other statement required to be recorded,

and must seal with his own seal each of the packets, and must so seal each of the ballot
boxes in use at the polling station in such a manner as to prevent the introduction of any
matter into the boxes or the opening thereof, and must allow any candidate or agent who
may so desire to affix his seal to the packet or box.

The presiding officer must, as soon as practicable, deliver the ballot boxes, with keys (if any)
attached, and the sealed packets to the returning officer who must take charge thereof, and
the presiding officer must permit candidates or their agents to accompany the ballot boxes
and sealed packets in the course of delivery to the returning officer.3!

5.12 Counting the Votes

At the counting of votes at an election any ballot paper —

(a)  which does not bear the official mark; or

(b) on which votes are given for more than one candidate; or

(c) on which anything is written or so marked as to be uncertain for whom the vote has
been cast,

is void and cannot be counted.

A ballot paper on which a vote is marked —

(a) elsewhere than in the proper place; or

(b) otherwise than by means of a cross; or

(c) by more than one mark,

is not by that reason only thereof void if an intention that the vote is for one or other of the
candidates clearly appears, and the manner in which the paper is marked does not itself
identify the elector and it is not shown that the elector can be identified thereby.

A returning officer must, so far as practicable, proceed continuously with the counting of
votes.

A returning officer must not commence to count the votes unless he is of the opinion that
he can conveniently complete the count, and any recount if it appears to him to be likely,
without a break, but having commenced the count, he may if he considers it desirable and
after consultation with such of the candidates or their counting agents as are present,
exclude the hours between seven o’clock in the evening and nine o’clock of the following
morning.

The counting of votes shall be carried out at the constituency level and the returning
officer shall ensure that votes from the polling stations in the constituency are counted
separately.

During any recess in the counting proceedings, the returning officer must place the ballot
papers and other documents relating to the election under his own seal and the seals of those
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of the candidates and their counting agents as may desire to affix their seals, and must
otherwise take all due and proper precautions for the security of such papers and
documents.32

5.13 Recount

A candidate or counting agent, if lawfully present when the counting or any recount of votes
is completed, may require the returning officer to have the votes rechecked and recounted or
again recounted, or the returning officer may, on his own initiative, have the votes recounted
or again recounted.

No steps must be taken on the completion of a count or recount of votes until the candidates
and counting agents present at the completion have been given a reasonable opportunity to
exercise this right.?3

5.14 Rejected Ballot Papers

Every rejected ballot paper must be marked with the word “rejected” by the returning
officer, and, if an objection is made by a candidate or counting agent to the rejection, the
returning officer is required to add the words “rejection objected to”.

After the counting of votes is finally concluded, the returning officer must draw up a
statement showing the number of rejected ballot papers under the following heads of
rejection as may be applicable —

(a) want of official mark;

(b) voting for more than one candidate;

(c)  writing or mark by which the elector might be identified;

(d) unmarked or void for uncertainty,

and any candidate or counting agent must, if he so desires, be allowed to copy that
statement.

Upon the completion of a count (including any recount), the returning officer must seal up in
separate packets —

(a) the counted ballot papers; and
(b) therejected ballot papers together with the statement relating thereto.3

5.15 Returns of Persons Elected

When the count, including any recount, of votes at an election is completed, the returning
officer must announce the result to the persons then present and must, as soon as practicable,
forward to the Electoral Commission —

(a)  in the case of a presidential election, whether or not forming part of a joint election, a
certificate in the prescribed form showing the total number of votes cast for each
candidate;
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(b) in the case of a parliamentary election, whether or not forming part of a joint election, a
certificate in the prescribed form showing the name of the candidate who was elected.

Upon receipt of a certificate showing the name of the candidate who was elected, the
Electoral Commission must —

(a) in the case of a presidential election, whether or not forming part of a joint election,
hold the certificate until the results of that election in every constituency have been
received and thereafter publish a notice in the Gazette declaring the person who has
received the greatest number of votes in the election, and has complied with the
provisions of the Constitution, to have been elected President; and

(b) in the case of a parliamentary election, whether or not forming part of a joint election,
publish a notice in the Gazette, which may form part of a composite notice, showing
the name or names of the person or persons elected.

Where an election results in a tie, the Electoral Commission must notify the Speaker
accordingly and the Speaker shall issue the appropriate notice or writ for a fresh election.3s

— Section 6 —
PETITIONS

6.01 Election Court

An application to the High Court under the Constitution to hear and determine a question
whether —

(a) aperson has been validly elected as President; or

(b) aperson has been validly elected as a member of the National Assembly; or

(c) the seatin the National Assembly of a member thereof has become vacant,

must be made by way of petition and must be tried by an election court consisting of three
judges.3

6.02 Presentation of Petition
A petition —

(a) toquestion the validity of an election, must be presented within twenty-eight days after
the date of publication of the result of the election in the Gazette;

(b) toseek a declaration that a seat in the National Assembly has not become vacant, must
be presented within twenty-eight days after the date of publication of the notice that the
seat has become vacant;

(c) toseek a declaration that a seat in the National Assembly has become vacant, may be
presented at any time,

provided that —

(i) a petition questioning a return or an election upon the ground of a corrupt

23



KENYA

practice and specifically alleging a payment of money or other act to have
been made or done since the date aforesaid by the person whose election is
questioned or by an agent of that person or with the privity of that person or
his election agent may, so far as respects the corrupt practice, be presented at
any time within twenty-eight days after the date of the alleged payment or
act;

(ii) a petition questioning a return or an election upon an allegation of an illegal
practice and alleging a payment of money or other act to have been made or
done since the date aforesaid by the person whose election is questioned, or by
an agent of that person, or with the privity of that person, or his election agent, in
pursuance or in furtherance of the illegal practice alleged in the petition, may, so
far as respects the illegal practice, be presented at any time within twenty-eight
days after the date of the alleged payment or act;

(iii) a petition questioning a return or an election upon an allegation of an illegal
practice in relation to a return of expenses may, unless a condoning order
excusing what would otherwise be an illegal practice has already been obtained,
so far as respects the illegal practice, be presented at any time within twenty-
eight days of the notice of reception of the return having been exhibited by the
returning officer.

A petition presented in due time may, for the purpose of questioning a return or an election
upon an allegation of an election offence, be amended with leave of the election court within
the time which the petition questioning the return or the election upon that ground may be
presented.37

6.03 Security for Costs

Not more than three days after the presentation of a petition, the petitioner must give
security for the payment of all costs that may become payable by the petitioner.

The amount of security is (fifty thousand shillings) and must be given by deposit of
money.

If no security is given as required, or if an objection is allowed and not removed, no further
proceedings are possible on the petition, and the respondent may apply to the election
court for an order directing the dismissal of the petition and for the payment of the
respondent’s costs; and the costs of hearing and deciding that application shall be paid as
ordered by the election court, or if no order is made, shall form part of the general costs of
the petition.38

6.04 Procedure of Election Court

Upon receipt of a petition the election court is required to peruse the petition and —

(a) if it considers that no sufficient ground for granting the relief claimed is disclosed
therein may reject the petition summarily; or
(b) fix a date for the trial of the petition.
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In the exercise by an election court of its jurisdiction —

(a) witnesses must be summoned and sworn in the same manner or as nearly as
circumstances admit as in a trial by the High Court in the exercise of its original civil
jurisdiction and must be subject to the same penalties for the giving of false
evidence;

(b) the election court may compel the attendance of any person as a witness who appears
to the court to have been concerned in the election or in the circumstances of the
vacancy or alleged vacancy, and a person refusing to obey the order is guilty of a
contempt of court;

(c) the election court may examine a witness so compelled to attend or any person in court,
although the witness is not called and examined by a party to the petition; and after
examination the witness may be cross-examined by or on behalf of the petitioner and
respondent, or either of them;

(d) the election court must decide all matters that come before it without undue regard to
technicalities.

Unless otherwise ordered by the Chief Justice, all interlocutory matters in connection with a
petition may be dealt with and decided by any judge.’

6.05 Attorney-General to Attend Trial of Petition

Where the Attorney-General is not the petitioner or the respondent in a petition, he or
a person appointed by him must attend the trial of the petition for the purpose of
ascertaining whether an election offence has been committed and for any other purpose he
thinks fit.

Where the Attorney-General or a person appointed by him attends the trial of a petition, he
has the same power to call witnesses, and to examine or cross-examine witnesses, called by
parties to the petition, as those parties have.40

6.06 Prohibition of Disclosure of Vote

No elector who has voted at an election must, in proceedings to question the election, be
required to state for whom he has voted.4!

6.07 Votes to be Struck Off at Scrutiny

On a scrutiny of votes at the trial of a petition, the following votes only must be struck off —

(a) the vote of a person whose name was not on the register or list of electors assigned to
the polling station at which the vote was recorded or who had not been authorised to
vote at that station;

(b) the vote of a person whose vote was procured by bribery, treating or undue influence;

(c) the vote of a person who committed or procured the commission of personation at the
election;

(d) the vote of a person proved to have voted in more than one constituency;
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(e) the vote of a person who, by reason of conviction for an election offence or by reason
of the report of the election court, was disqualified from voting at the election;

(f)  votes given for a disqualified candidate by voters knowing that the candidate was
disqualified or the facts causing the disqualification, or after sufficient public notice
of the disqualification, or when the disqualification or the facts causing it were
notorious.

The vote of a registered elector must not be struck off at a scrutiny by reason only of the
voter not having been or not being qualified to have his name entered on the register or list
of electors.42

6.08 Non-compliance with Law

No election shall be declared to be void by reason of a non-compliance with any written law
relating to that election if it appears that the election was conducted in accordance with the
principles laid down in that written law, or that the non-compliance did not affect the result
of the election.43

6.09 Costs

An election court may, in its discretion, award against the petitioner the costs of and
incidental to a petition which is dismissed or rejected.#

6.10 Certificate of Court

At the conclusion of the trial of a petition, the election court must determine the question
raised in the petition and must certify its determination to the Speaker.

Upon receipt of a certificate, the Speaker is required to give the necessary directions for
altering or confirming the return, and must issue any writs which may be necessary.4s

6.11 Report of Court as to Election Offences

At the conclusion of the trial of a petition, the election court must also report in writing to
the Speaker whether an election offence has or has not been proved to have been committed
by any person and descriptions of the persons, if any, who have been proved at the trial to
have been guilty of an election offence.

Before a person, not being a party to an election petition or a candidate on behalf of whom
the seat is claimed by an election petition, is reported by an election court, the election court
must give that person an opportunity of being heard and of giving and calling evidence to
show why he should not be so reported.

The Speaker must cause a copy of any report to be published in the Gazette, and every
registration officer must forthwith peruse the report and delete from the register of electors
the name of every person who is thereby disqualified for being registered in that register of
electors.46
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6.12 Procedure to be Followed in Presenting Petition

The presentation of an election petition must be made by delivering it at the office of the
Registrar, and the Registrar or the officer of his department to whom the petition is delivered
must give a receipt therefor in the prescribed form.

An election petition must contain the following statements —

(a) itshall state whether the petitioner is entitled to petition;
(b) it shall state the holding and results of the election, and shall briefly state the facts and
grounds relied on to sustain the petition.

The petition shall be divided into paragraphs, each of which must be confined, as nearly as is
practicable, to a distinct portion of the subject, and every paragraph must be numbered
consecutively, and no costs must be allowed for drawing or copying any petition not
substantially in compliance with the rule, unless otherwise ordered by the election court.

The petition shall conclude with a prayer as, for instance that some specified person should
be declared duly elected or nominated, or that the election should be declared void, and shall
be signed by all the petitioners.

Evidence need not be stated in the petition, but the election court may, upon application in
writing by a respondent, order such particulars as may be necessary to prevent surprise and
unnecessary expense and to ensure a fair and effectual trial, upon such terms as to costs and
otherwise as may be ordered.

Where more petitions than one are presented relating to the same election or nomination, all
such petitions shall be dealt with as one petition, so far as the inquiry into the election or
nomination is concerned.4’

6.13 Where Seat or Nomination Claimed by Unsuccessful Candidate

When a petitioner claims the seat or the nomination for an unsuccessful candidate, alleging
that he has a majority of lawful votes, the party complaining of or defending the election
shall, seven days before the day appointed for trial, deliver to the Registrar, and also at the
address (if any) given by the petitioner and respondent, as the case may be, a list of the votes
intended to be objected to, and of the heads of objection to each such vote, and the Registrar
shall allow inspection of office copies of those lists to all parties concerned; and no evidence
shall be given against the validity of any vote, nor upon any head of objection not specified
in the list, except by leave of the election court, upon such terms as to amendment of the list,
postponement of the inquiry and payment of costs as may be ordered.4s

6.14 List of Objections in Recriminatory Case

The respondent in a petition, complaining of an undue return and claiming the seat or the
nomination for some person, may lead evidence to prove that the election or the nomination
of that person was undue, and in that case the respondent must, within seven days before the
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day appointed for trial, deliver to the Registrar, and also at the address, if any, given by the
petitioner, a list of the objections to the election or the nomination upon which he intends to
rely, and the Registrar must allow inspection of office copies of those lists to all parties
concerned; and no evidence must be given by a respondent of any objection to the election
or the nomination not specified in the list, except by leave of the election court, upon such
terms as to amendment of the list, postponement of the inquiry and payment of costs as may
be ordered.#

6.15 Appointment of Advocate by Petitioner

With the petition the petitioner or petitioners must leave at the office of the Registrar a
writing, signed by him or them, giving the name of an advocate or stating that he or they act
for himself or themselves, as the case may be, and in either case giving an address in Kenya
at which notices may be left; and if no such writing is left all notices may be given by
leaving them at the office of the Registrar.5¢

6.16 Appointment of Advocate by Respondent

A person elected or nominated may at any time after he is elected or nominated send or
leave at the office of the Registrar a writing, signed by him or on his behalf, appointing an
advocate to act as his advocate in case there should be a petition against him, or stating that
he intends to act for himself, and in either case giving an address in Kenya at which notices
addressed to him may be left; and if no such writing is left all notices and proceedings may
be given or served by leaving them at the office of the Registrar.5!

6.17 Service on Respondent

Notice of the presentation of a petition, accompanied by a copy of the petition, must, within
ten days of the presentation of the petition, be served by the petitioner on the respondent.

Service may be effected either by delivering the notice and copy to the advocate appointed
by the respondent or by posting them in a registered letter to his address so that, in the
ordinary course of post, the letter would be delivered within the time stipulated, or if no
advocate has been appointed, or no address was given, by a notice published in the Gazette
stating that the petition has been presented and that a copy of it may be obtained by the
respondent on application at the office of the Registrar.s

6.18 Time and Place of Trial

The time and place of the trial of each election petition shall be fixed by the election court,
and not less than fourteen days’ notice thereof must be given to the petitioner and
respondent by letter directed to the address left by the petitioner or respondent with the
Registrar, or if no such address has been left, by notice in the Gazette.

The election court may, from time to time by order made on the application of a party to the
petition, postpone the beginning of the trial to such day as the court may specify; and the
order, when made, shall forthwith be published by the Registrar in the Gazette.
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No formal adjournment of the election court for the trial of an election petition is necessary,
but the trial stands adjourned, and may be continued from day to day until the trial is
concluded; and, if one judge is disabled by illness or otherwise during the trial, the trial may
be continued and concluded by the other judges.s3?

6.19 Withdrawal of Petition

An election petition must not be withdrawn without the leave of the election court, and leave
may be given upon terms as to the payment of costs and otherwise as the election court may
think fit.

Before leave for the withdrawal of an election petition is granted, there must be produced
affidavits, by all the parties to the petition and their advocates: provided that an election
court may, on cause shown, dispense with the affidavit of any particular person if it seems to
the election court on special grounds to be just to do so.

Each affidavit must state that, to the best of the deponent’s knowledge and belief no
agreement or terms of any kind whatsoever has or have been made, and no undertaking has
been entered into in relation to the withdrawal of the petition; but if any lawful agreement has
been made with respect of the withdrawal of the petition, the affidavit must set forth that
agreement, and must make the foregoing statement subject to what appears from the affidavit.

The affidavits of the applicant and his advocate must further state the ground on which the
petition is sought to be withdrawn.5+

6.20 Substitution of Another Petitioner

On the hearing of the application for withdrawal any person who might have been a
petitioner in respect of the election to which the petition relates may apply to the election
court to be substituted, as petitioner for the petitioner desirous of withdrawing the petition.

The election court may substitute any such applicant as petitioner; and may further, if the
proposed withdrawal is, in the opinion of the election court, induced by any corrupt bargain
or consideration, by order direct that the security given on behalf of the original petitioner
must remain as security for any costs that may be incurred by the substituted petitioner, and
that to the extent of the sum named in the security the original petitioner is liable to pay
costs of the substituted petitioner.

If no such order is made with respect to the security given on behalf of the original
petitioner, security to the same amount as would be required in the case of a new petitioner,
subject to the same conditions, must be given on behalf of the substituted petitioner before
he proceeds with his petition, and within three days after the order of substitution.

A substituted petitioner stands in the same position, as nearly as may be, and shall be subject
to the same liabilities, as the original petitioner.

If a petition is withdrawn, the petitioner is liable to pay the costs of the respondent.
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Where there are more petitioners than one, no application to withdraw a petition can be
made except with the consent of all the petitioners.5s

6.21 Death of Petitioner

An election petition shall be abated by the death of a sole petitioner or of the survivor of
several petitioners. The abatement of a petition does not affect the liability of the petitioner
or of any other person to the payment of costs previously incurred.56

6.22 Countermanding Notice of Trial

After receiving the petitioner’s application for leave to withdraw or notice of the
respondent’s intention not to oppose, or of the abatement of the petition by death, or of the
happening of any of the events such as death of the respondent or vacation of his seat, if the
notice is received after the notice of trial has been given and before the trial has commenced
the Registrar must forthwith countermand the notice of trial.

The countermand must be given in the same manner, as nearly as practicable, as the notice
of trial.s

6.23 Recovery of Costs

Costs must be taxed by the Registrar upon the order of the election court in the same manner
as costs are taxed in the High Court, but subject to such express directions, whether general
or specific, as the election court may give; and costs when taxed may be recovered in the
same manner as the costs in civil proceedings.

The election court may direct that the whole or any party of any monies deposited by way of
security may be applied in the payment of taxed costs.

There must be paid in respect of all proceedings the same court fees as are payable in respect
of civil proceedings in the High Court in so far as the same are applicable.58

— Section 7 —
ELECTION OFFENCES

7.01 General Offences

Any person who —

(a) knowingly makes any false statement on or in connection with any application to be
placed on any register of electors; or

(b) forges or fraudulently defaces or fraudulently destroys any nomination paper, or
delivers to a returning officer any nomination paper knowing it to be forged; or

(c) forges or counterfeits or fraudulently defaces or fraudulently destroys any ballot
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(d)
(e)

()

(g)
(h)
@)

4]
k)

M
(m)

paper or the official perforation, stamp or mark on any ballot paper; or

without due authority supplies any ballot paper to any person; or

sells or offers to sell any ballot paper to any person or purchases or offers to purchase
any ballot paper from any person; or

not being a person entitled to be in possession of any ballot paper which has been
marked with any official perforation, stamp or mark has any such ballot paper in his
possession; or

puts into any ballot box anything other than the ballot paper which he is authorised by
law to put in; or

without due authority takes out of the polling station any ballot paper or is found in
possession of any ballot paper outside a polling station; or

without due authority destroys, takes, opens or otherwise interferes with any ballot
box, ballot paper or packet of ballot papers in use or intended to be used for the
purposes of an election; or

without due authority prints any ballot paper or what purports to be or is capable of
being used as a ballot paper at an election; or

for the purposes of an election, manufactures, constructs, imports, has in his
possession, supplies or uses, or causes to be manufactured, constructed, imported,
supplied or used, any appliance, device or mechanism by which a ballot paper may be
extracted, affected or manipulated after having been deposited in a ballot box during
the polling at any election; or

not being authorised to do so under the provisions of the Election Offences Act, makes
any mark on any ballot paper issued to any person other than to himself; or

votes at any election when he is not entitled to vote thereat,

is guilty of an offence.

7.02 Offences by Election Officers

Any officer, clerk, interpreter or other person having any duty to perform pursuant to any
written law relating to any election who —

(a)

(b)

(©)

(d)
(e)

®

makes, in any record, return or other document which he is required to keep or make
under such written law, any entry which he knows or has reasonable cause to believe to
be false, or does not believe to be true; or

permits any person whom he knows or has reasonable cause to believe not to be a blind
person or an incapacitated person to vote in the manner provided for blind persons or
incapacitated persons, as the case may be; or

refuses to permit any person whom he knows or has reasonable cause to believe to be a
blind person or an incapacitated person to vote in the manner provided for blind
persons or incapacitated persons, as the case may be; or

wilfully prevents any person from voting at the polling station at which he knows or
has reasonable cause to believe such person is entitled to vote; or

wilfully rejects or refuses to count any ballot paper which he knows or has reasonable
cause to believe is validly cast for any candidate in accordance with the provisions of
such written law; or

wilfully counts any ballot paper as being cast for any candidate, which he knows or has
reasonable cause to believe was not validly cast for such candidate; or
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(g) is without reasonable cause guilty of any act or omission in breach of his official duty,
is guilty of an offence.60

7.03 Maintenance of Secrecy at Elections

Every officer, clerk, interpreter, candidate and agent authorised to take part in any
proceedings connected with the issue or receipt of postal ballot papers or to attend at a
polling station, or at the counting of the votes, shall before so attending make an oath of
secrecy in the prescribed form.

Every officer, clerk, interpreter, candidate and agent in attendance at a polling station shall
maintain, and aid in maintaining, the secrecy of the voting in such station, and shall not
communicate, except for some purpose authorised by law, before the poll is closed, to any
person any information as to the name or number on the register of electors of any elector
who has or has not applied for a ballot paper or voted at that station, or as to the official
mark, but the total number of voters who have voted at any station at any time before the poll
is closed may in the discretion of the presiding officer be divulged to a candidate or his agent
authorised to attend at the polling station.

No such officer, clerk, interpreter, candidate or agent and no other person shall attempt to
obtain in the polling station information as to the candidate for whom any voter in such
station is about to vote or has voted, or communicate at any time to any person any
information obtained in a polling station as to the candidate for whom any voter in such
station is about to vote or has voted, or as to the number of the ballot paper given to any
voter at such station.

Every officer, clerk, interpreter, candidate and agent in attendance at the counting of the
votes shall maintain, and aid in maintaining, the secrecy of the voting, and shall not attempt
to ascertain at such counting the number of any ballot paper or communicate any
information obtained at such counting as to the candidate for whom any vote is given by any
particular ballot paper.

No person, except a presiding officer acting for a purpose authorised by any written law
relating to any election or a person authorised by the presiding officer and acting for
such purpose as aforesaid, shall communicate or attempt to communicate with any voter
after such voter has received a ballot paper and before he has placed the same in a ballot
box.

Every person attending any proceedings in connection with the issue or receipt of ballot
papers for persons voting by post shall maintain and aid in maintaining the secrecy of the
voting and shall not without lawful excuse —

(a) communicate, before the poll is closed, to any person any information obtained at those
proceedings as to any official perforation, stamp or mark to be used in connection with
any ballot paper; or

(b) communicate to any person at any time any information obtained at those proceedings
as to the number of the ballot paper sent to any person; or
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(c) attempt to ascertain at the proceedings in connection with the receipt of ballot papers
the number on any ballot paper; or

(d) attempt to ascertain at the proceedings in connection with the receipt of the ballot
papers the candidate for whom any vote is given in any particular ballot paper or
communicate any information with respect thereto obtained at those proceedings.

Every person who acts in contravention of these provisions is guilty of an offence.®!

7.04 Corrupt Practices

Personation

Every person who at an election applies for a ballot paper in the name of some other person,
whether that name be that of a person living or dead, or of a fictitious person or who, having
voted once at any such election, applies at the same election for a ballot paper in his own
name, is guilty of the offence of personation.

A person who has applied for a ballot paper for the purpose of voting in person is deemed to
have voted.

Treating

Every person is guilty of the offence of treating who corruptly, by himself or by any other
person on his behalf, either before, during or after an election, directly or indirectly gives or
provides or causes to be given or provided, or is accessory to the giving or providing, or pays
or engages to pay wholly or in part the expense of giving or providing, any food, drink,
refreshment or provision, or any money or ticket or other means or device to enable the
procuring of any food, drink, refreshment or provision, to or for any person for the purpose
of corruptly influencing that person or any other person to give or refrain from giving his
vote, whether to a particular candidate or not at such election or on account of any such
person or any other person having given or refrained from giving, or being about to give or
refrain from giving, his vote, whether to a particular candidate or not, at such election, and
every elector or voter who corruptly accepts or takes any such money or ticket or who adopts
sach other means or device to enable the procuring of such food, drink, refreshment or
provision.

Undue Influence

Fvery person is guilty of the offence of undue influence who directly or indirectly, by
himself or by any other person on his behalf, makes use of or threatens any force, violence
or restraint, or any temporal or spiritual injury, damage or loss, or any fraudulent device,
trick or deception, for the purpose of or on account of —

(a) inducing or compelling a person to give or refrain from giving his vote, whether to a
particular candidate or not, at an election; or

(b) otherwise impeding or preventing the free exercise of the franchise of an elector or
voter; or

33



KENYA

()
(d)

compelling a person to refrain from becoming a candidate or to withdraw if he has
become a candidate; or

impeding or preventing a person from being nominated as a candidate for an election
or from being registered as a voter.

Bribery

Every

(@)

(b)

(©)

(d)

(e)

®

(g)

person shall be guilty of the offence of bribery who —

directly or indirectly, by himself or by any other person on his behalf, gives, lends, or
agrees to give or lend, or offers, promises or promises to procure or to endeavour to
procure, any money or valuable consideration to or for any elector or voter, or to or for
any person on behalf of any elector or voter or to or for any other person, in order to
induce any elector or voter to give or refrain from giving his vote, whether to a
particular candidate or not, or corruptly does any such act as aforesaid on account of
such elector or voter having given or refrained from giving his vote at any election,
whether to a particular candidate or not; or

directly or indirectly, by himself or by any other person on his behalf, gives or
procures, or agrees to give or procure, or offers, promises or promises to procure or to
endeavour to procure, any office, place or employment to or for any elector or voter,
or to or for any person on behalf of any elector or voter, or to or for any other person,
in order to induce such elector or voter to give or refrain from giving his vote, whether
to a particular candidate or not, or corruptly does any such act as aforesaid on account
of any elector or voter having so given or refrained from giving his vote at any
election; or

directly or indirectly, by himself or by any other person on his behalf, makes any such
gift, loan, offer, promise, procurement, or agreement as aforesaid to or for any person
in order to induce such person to procure or endeavour to procure the election of any
person, or the vote of any elector or voter at any election; or

upon or in consequence of any such gift, loan, offer, promise, procurement or
agreement, procures or engages, promises or endeavours to procure, the election of any
person, or the vote of any elector or voter at any election; or

advances or pays or causes to be paid any money to, or to the use of, any other person
with the intent that such money or any part thereof shall be expended in bribery at any
election or who knowingly pays or causes to be paid any money to any person in
discharge or repayment of any money wholly or in part expended in bribery at any such
election; or

being an elector or voter, before or during any election, directly or indirectly, by
himself or by any other person on his behalf, receives, agrees, or contracts for any
money, gift, loan, or valuable consideration, office, place or employment, for himself
or for any other person, for giving or agreeing to give or for refraining or agreeing to
refrain from giving his vote, whether to a particular candidate or not, at any such
election; or

after any election, directly or indirectly, by himself or by any other person on his
behalf, receives any money or valuable consideration on account of any person having
given or refrained from giving or having induced any other person to give or to refrain
from giving his vote, whether to a particular candidate or not, at any such election; or
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(b)

®

directly or indirectly, by himself or by any other person on his behalf, on account of
and as payment for voting or for having voted or for agreeing or having agreed to vote
for any candidate at an election, or on account of and as payment for his having
assisted or agreed to assist any candidate at an election, applies to such candidate, or to
his agent or agents, for the gift or loan of any money or valuable consideration, or for
the promise of the gift or loan of any money or valuable consideration or for any office,
place or employment or for the promise of any office, place or employment; or
directly or indirectly, by himself or by any person on his behalf, in order to induce any
other person to agree to be nominated as a candidate or to refrain from becoming a
candidate or to withdraw if he has become a candidate, gives or procures any office,
place or employment, or agrees to give or procure or offers or promises to procure or to
endeavour to procure any office, place or employment, to or for such other person, or
gives or lends, or agrees to give or lend, or offers, or promises to procure or to
endeavour to procure any money or consideration to or for any person or to or for such
other person, or to or for any person on behalf of such other person.s2

7.05 Punishment and Incapacities for Corrupt Practice

Every person who -

(a)
(b)

(c)

(d)

commits the offence of personation, treating, undue influence or bribery; or

prints, publishes, distributes or posts up, or causes to be printed, published, distributed
or posted up, any advertisement, handbill, placard or poster which refers to any
election and which does not bear upon its face the names and addresses of its printer
and publisher; or

makes or publishes, before or during any election, for the purpose of affecting the
return of any candidate, any false statement of fact in relation to the personal character
or conduct of such candidate; or

makes or publishes, before or during any election, for the purpose of promoting or
procuring the election of any candidate, any false statement of withdrawal of any other
candidate at such election,

or aids, abets, counsels or procures the commission of or attempts to commit any such
offence is liable, in the cases referred to in sub-paragraph (a), to imprisonment for a term not
exceeding five years, and in any other case, to imprisonment for a term not exceeding four
years.63

7.06 Illegal Practices

No payment or contract for payment shall, for the purpose of promoting or procuring the
election of a candidate in any election, be made -

(a)

(b)

on account of the conveyance of electors or voters to or from the poll, whether for the
hiring of vehicles, vessels or animals of transport of any kind whatsoever, or for
railway fares, or otherwise; or

to or with an elector or voter on account of the use of any house, land, building, or
premises for the exhibition of any address, bill, or notice or on account of the
exhibition of any address, bill or notice.
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If any payment or contract for payment is knowingly made in contravention of these
provisions either before, during or after an election, the person making such payment or
contract is guilty of an illegal practice, and any person receiving such payment or being a
party to any such contract, knowing it to be in contravention of these provisions, is also
guilty of an illegal practice.

A person shall not let, lend or employ for the purpose of conveyance of electors or voters to
and from the poll any vehicle, vessel or animal of transport knowing that it is intended to be
used for the conveyance of electors or voters to and from the poll, and if he does so he is
guilty of an illegal practice.

However, where it is the ordinary business of a voter as an advertising agent to exhibit for
payment bills and advertisements, a payment to or contract with such voter which is made in
the ordinary course of business, shall not be deemed to be an illegal practice.

Where voters are unable at an election to reach their polling stations from their places of
residence without crossing the sea or a branch or arm thereof or a river, means may be
provided for conveying such voters to their polling stations, or to enable them to cross in
order to reach their polling stations: provided always that such means of conveyance shall be
made available equally to all such voters who wish to avail themselves thereof.

Every employer shall, on polling day, allow to every elector in his employ a reasonable
period for voting, and no employer shall make any deduction from the pay or other
remuneration of any such elector or impose upon or exact from him any penalty by reason of
his absence during such period.

Any employer who, directly or indirectly, refuses or by intimidation, undue influence, or in
any other manner, interferes with the granting to any elector in his employ, of a reasonable
period for voting, as in these provisions, is guilty of an offence.

These provisions do not apply to such categories of employees as the Minister may from
time to time by notification in the Gazette designate nor to any employee who at the election
in question is acting as an election officer.

No person shall furnish or supply any musical instrument or loudspeaker to any person with
intent that it shall be used by any person in any way or used in or upon vessels, animals,
motor cars, trucks, or other vehicles as or for the purpose of political propaganda on polling
day and no person shall with any such intent use himself or use in or upon any vessel,
animal, motor car, truck or other vehicle any such musical instrument or loudspeaker on
polling day. Any person who contravenes the provisions of this paragraph is guilty of an
offence.s4
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GHANA

INTRODUCTION

The Constitution of Ghana 1992 sets out important provisions relating to elections. Among
these provisions are the right to vote, the establishment, composition and functions of the
Electoral Commission, and the demarcation of constituencies.

The Electoral Commission Act 1993 re-enacted the constitutional provisions with some
elaborations on the Commission’s scope of operation.

This presentation deals mainly with parliamentary elections, but covers briefly presidential
elections. It therefore draws on the provisions of the Representation of the People Law 1992,
the Political Parties Law 1992 and the Public Elections (Parliament) Regulations 1992.

— Section 1 —
RELEVANT CONSTITUTIONAL PROVISIONS

1.01 Right to Vote

Every citizen of Ghana of eighteen years of age or above and of sound mind has the right to
vote and is entitled to be registered as a voter for the purposes of public elections and
referenda.!

1.02 Electoral Commission

There shall be an Electoral Commission which shall consist of:

(a) aChairman,;
(b) two deputy chairmen; and
(c) four other members.

The members of the Commission shall be appointed by the President, acting on the advice of
the Council of State.

A person is not qualified to be appointed a member of the Electoral Commission unless he is
qualified to be elected as a Member of Parliament.

The Chairman of the Electoral Commission shall have the same terms and conditions of
service as a Justice of the Court of Appeal. The two deputy chairmen of the Commission
shall have the same terms and conditions of service as are applicable to a Justice of the High
Court.
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The Chairman and the two deputy chairmen of the Commission shall not, while they hold
office on the Commission, hold any other public office.

The other four members of the Commission shall be paid such allowances as Parliament
may determine.

If a member is absent or dies, the Commission shall continue its work until the President,
acting on the advice of the Council of State, appoints a qualified person to fill the vacancy.2

1.03 Functions of Electoral Commission

The Electoral Commission shall have the following functions:

(a) to compile the register of voters and revise it at such periods as may be determined by
law;

(b)  to demarcate the electoral boundaries for both national and local government elections;

(c) toconduct and supervise all public elections and referenda;

(d) to educate the people on the electoral process and its purpose;

(e) toundertake programmes for the expansion of the registration of voters; and

(f)  to perform such other functions as may be prescribed by law.3

1.04 Independence of the Commission

Except as provided in the Constitution and any other law not inconsistent with the
Constitution, in the performance of its functions, the Electoral Commission, shall not be
subject to the direction or control of any person or authority.4

1.05 Constituencies

Ghana shall be divided into as many constituencies for the purpose of election of Members
of Parliament as the Electoral Commission may prescribe, and each constituency shall be
represented by one Member of Parliament.

No constituency shall fall within more than one region. The boundaries of each constituency
shall be such that the number of inhabitants in the constituency is, as nearly as possible,
equal to the population quota.

The number of inhabitants of a constituency may be greater or less than the population quota
in order to take account of means of communication, geographical features, density of
population and area and boundaries of the regions and other administrative or traditional areas.

The Electoral Commission shall review the division of Ghana into constituencies at intervals
of not less than seven years, or within twelve months after the publication of enumeration
figures after the holding of a census of the population of Ghana, whichever is earlier, and
may, as a result, alter the constituencies.

Where the boundaries of a constituency established under these provisions are altered as

43



GHANA

a result of a review, the alteration shall come into effect upon the next dissolution of
Parliament.

“Population quota” means the number obtained by dividing the number of inhabitants by the
number of constituencies into which Ghana is divided.

A person aggrieved by a decision of the Electoral Commission in respect of a demarcation
of a boundary, may appeal to a tribunal consisting of three persons appointed by the Chief
Justice and the Electoral Commission shall give effect to the decision of the tribunal.

A person aggrieved by a decision of the tribunal may appeal to the Court of Appeal whose
decision on the matter shall be final.s

1.06 Voting at Elections and Referenda

At any public election or referendum, voting shall be by secret ballot.

Immediately after the close of poll, the presiding officer shall, in presence of such of the
candidates or their representatives and their polling agents as are present, proceed to count,
at that polling station, the ballot papers of that station and record the votes cast in favour of
each candidate.

The presiding officer, the candidates or their representatives and, in the case of a
referendum, the parties contesting or their agents and the polling agents if any, shall then
sign a declaration stating:

(a) the polling station; and

(b) the number of votes cast in favour of each candidate,

and the presiding officer shall, there and then, announce the results of the voting at that
polling station before communicating them to the returning officer.

1.07 Election of Candidates

Where at the close of nominations and on the day before a public election:

(a) two or more candidates have been nominated, the election shall be held and the
candidate who receives the largest number of votes cast shall be declared elected; or

(b) only one candidate is nominated, there shall be no election and that candidate shall be
declared elected.

Where for the purposes of a public election two or more candidates are nominated but at the
close of nominations and on the day before the election only one candidate stands
nominated, a further period of ten days shall be allowed for nomination of other candidates,
and it shall not be lawful for any person nominated within that period of ten days to
withdraw his nomination.

Where at the close of nominations and after the expiry of the further period of ten days only
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one candidate stands nominated, there shall be no election and that candidate shall be
declared elected.

Where at the close of nominations, but before the election, one of the candidates dies, a
further period of ten days shall be allowed for nominations; and where the death occurs at
any time within twenty-five days before the elections, the election in that constituency or
unit shall be postponed for twenty-one days.?

1.08 Regulations for Elections

The Electoral Commission shall, by constitutional instrument, make regulations for
the effective performance of its functions and in particular, for the registration of
voters, the conduct of public elections and referenda, including provision for voting by
proxy.8

1.09 Regional and District Representatives of Commission

There shall be in every region and district a representative of the Electoral Commission who
shall perform such functions as shall be assigned to him by the Commission.®

1.10 Appointment of Staff of Commission

The appointment of officers and other employees of the Electoral Commission shall be
made by the Commission acting in consultation with the Public Services Commission.!0
1.11 Expenses of Commission

The administrative expenses of the Electoral Commission, including salaries, allowances
and pensions payable to, or in respect of, persons serving with the Commission, shall be
charged on the Consolidated Fund.!!

1.12 Political Parties

The right to form political parties is guaranteed. Every citizen of Ghana of voting age has the
right to join a political party.

A political party is free to participate in shaping the political will of the people, to
disseminate information on political ideas, social and economic programmes of a national
character, and sponsor candidates for elections to any public office other than to District
Assemblies or lower local government units.

Every political party shall have a national character, and membership shall not be based on
ethnic, religious, regional or other sectional divisions.

The internal organisation of a political party shall conform to democratic principles and its
actions and purposes shall not contravene or be inconsistent with the Constitution or any
other law.
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An organisation shall not operate as a political party unless it is registered as such under the
law for the time being in force for the purpose.

For the purposes of registration, a prospective political party shall furnish the Electoral
Commission with a copy of its Constitution and the names and addresses of its national

officers; and shall satisfy the Commission that:

(a) there is ordinarily resident, or registered as a voter, in each district of Ghana, at least
one founding member of the party;

(b) the party has branches in all the regions of Ghana and is, in addition, organised in not
less than two-thirds of the districts in each region; and

(c) the party’s name, emblem, colour, motto or any other symbol has no ethnic, regional,
religious or other sectional connotation nor gives the appearance that its activities are
confined only to a part of Ghana.

A political party shall not have as a founding member, a leader or a member of its executive,
a person who is not qualified to be elected as a Member of Parliament or to hold any other
public office.

The members of the national executive committee of a political party shall be chosen from
all the regions of Ghana.

Every citizen of voting age has the right to participate in political activity intended to
influence the composition and policies of the Government.

The State shall provide fair opportunity to all political parties to present their programmes to
the public by ensuring equal access to the state-owned media.

All presidential candidates shall be given the same amount of time and space on the state-
owned media to present their programmes to the people.

Every candidate for election to Parliament has the right to conduct his campaign freely and
in accordance with law.

Political parties shall be required by law:

(a) to declare to the public their revenues and assets and the sources of those revenues and
assets; and
(b) to publish to the public annually their audited accounts.

Only a citizen of Ghana may make a contribution or donation to a political party registered
in Ghana.

A member of an organisation or interest group shall not be required to join a particular
political party by virtue of his membership of the organisation or group.

Subject to these provisions, Parliament shall by law regulate the establishment and
functioning of political parties.!2
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— Section 2 —

ADMINISTRATION OF ELECTIONS

2.01 The Electoral Commission

Pursuant to the Constitution an Electoral Commission was established by the Electoral
Commission Act 1993. Its functions followed those set out above under the Constitution to
which have been added the preparation of identity cards and the storage of election material.!3

2.02 Meetings of the Commission

The Commission shall meet at such times and such places as the Chairman shall determine
but shall meet at least once in every two months.

The Chairman shall preside over every meeting of the Commission at which he is present
and in his absence, one of the deputy chairmen shall preside. The quorum at every meeting
of the Commission shall be four and shall include the Chairman or one of the deputy
chairmen. There shall be given to members a notice of four clear days for every meeting
called by the Commission.

Decisions at meetings of the Commission shall be that of the majority of the members
present and voting and in the event of equality of votes the person presiding at the meeting
shall have a second or casting vote.

Subject to these provisions, the Commission shall regulate the procedure for the conduct of
its meetings.

The Commission may appoint such committees as it considers necessary for the discharge of
its functions. A committee appointed by the Commission may include non-members of the
Commission but shall be chaired by a member of the Commission.!4

(The other provisions of the Electoral Commission Act 1993 follow closely the relevant
provisions of the Constitution set out above.)

2.03 Appointment of Returning and Deputy Returning Officers

The Commission for each election appoints a returning officer and two deputy returning
officers for each constituency. The Commission charges them with overall responsibility for
the conduct of the election in the constituency.!5

2.04 Presiding Officers and Polling Assistants

The Commission shall appoint a presiding officer for each polling division and such number
of assistants as it considers necessary. Subject to such directions as may be given by the
Commission, the duties imposed by the Representation of the People Law 1992 on a
presiding officer may be performed by his assistant.!6
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— Section 3 —
REGISTRATION OF VOTERS

3.01 Qualification of Voters

A person qualifies to be registered as a voter if:

(a) heis acitizen of Ghana of eighteen years of age or above; and

(b) heis of sound mind; and

(¢) heis resident in the polling division; and

(d) heis not otherwise disqualified to be registered as a voter by any law for the time being
in force.

No person shall be entitled to have his name included at any one time in the register of more
than one constituency or in more than one divisional register in a constituency.

A person shall be deemed to be resident in a polling division on the qualifying date if he has
a place of abode in the division on the date. A person shall not be deemed to be resident in a
polling division if he has been absent from his place of abode for a continuous period of six
months ending on the qualifying date.

A person who is a patient in an establishment maintained wholly or mainly for the reception
and treatment of persons suffering from mental illness or mental defectiveness or who is
detained in legal custody in any place shall not be treated as resident there for the purposes
of these provisions. ’

A person who is resident in more than one place and who would be entitled to have his name
included in the register of more than one constituency or in more than one divisional register
in a constituency shall select one constituency and one polling division for the purposes of
registration and voting.!”

3.02 Registration of Officials Abroad

A person who is a citizen of Ghana employed in a post outside Ghana:

(a) in the service of the Republic; or

(b) in the service of the United Nations or of any other international organisation,

shall be entitled to be registered as a voter if he satisfies the requirements for registration
prescribed other than those relating to residence in a polling division. These provisions also
apply to the spouse of a person covered by them where the spouse is resident outside Ghana
with the employed spouse.

Unless otherwise disqualified, a person employed on Government duty outside Ghana who
is a citizen of Ghana, shall be entitled to be registered as a voter notwithstanding that the
person does not satisfy the requirements of the Law relating to residence in a polling
division.
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The Commission may appoint the Head of a Ghana Mission or Embassy abroad as a
registration officer for the purposes of receiving claims from a person entitled to be
registered as a voter.

The Commission may give such directions as it thinks fit to a person appointed as a
registration officer and the person shall comply with the directions.!8

— Section 4 —
REGISTRATION OF POLITICAL PARTIES

4.01 Formation of Political Parties

Political parties may be formed in Ghana to further purposes which are not contrary to the
laws of Ghana. Every citizen of Ghana of voting age has the right to form or join a political

party.
No political party shall be formed:

(a) on ethnic, regional, professional or religious basis; or
(b)  which uses words, slogans or symbols which could arouse ethnic, regional,
professional or religious divisions.

For the purposes of the foregoing provisions, a political party is formed on ethnic, religious,
regional or professional basis if its membership or leadership is restricted to members of any
particular community, region, ethnic group, profession or religious faith or if its structure
and mode of operation are not national in character.!?

4.02 Registration Procedure

Every political party in Ghana shall be registered in accordance with the Law and shall pay
in respect of the registration such fees as the Commission shall determine.

A political party registered under the Law is a body corporate and has perpetual succession
and may sue and be sued in its corporate name.

No person shall:

(a) canvass for votes; or

(b) put forward a person for public election,

on behalf of or in the name of a political party unless the political party is registered under
the Law (Political Parties Law 1992).

No political pafty shall organise or hold public meetings unless it has been issued with a
final certificate of registration by the Commission.
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A political party shall not have as a leader of the party or a member of its executive a person
who:

(a) is not qualified to be elected as a Member of Parliament;

(b) is not qualified to hold public office; or

(c) has not complied with the provisions of the Public and Political Party Office Holders
(Declaration of Assets and Eligibility) Law.

No political party shall have as a founding member of the party a person who:

(a) is not qualified to be elected as a Member of Parliament; or
(b) is not qualified to hold public office.

A political party shall not be registered unless it has on its national executive committee
secretariat a member ordinarily resident or registered as a voter in each region.

Every citizen of voting age has the right to participate in political activity intended to
influence the composition and policies of the Government.

Any person who suppresses or attempts to suppress the lawful political activity of another
person commits an offence and shall on summary conviction be liable to a minimum fine of
C50,000 or to imprisonment for a term not exceeding two years or to both.

An application to register a political party shall be made to the Commission and shall be
accompanied with:

(a) two copies of the constitution and rules or regulations, if any, of the political party duly
signed by the interim national chairman or leader and by the interim national or general
secretary of the party;

(b) alist of the full names and addresses of at least one founding member of the political
party from each district and such other particulars as the Commission may reasonably
require;

(c)  afull description of identifying symbols, slogans and colours, if any, of the political
party; and

(d) the registration fee specified.

The Commission shall, not later than seven days after the receipt of the application, issue the
political party with a provisional certificate of registration and shall cause a notice of the
application to be published in the Gazette as soon as practicable after receiving it, inviting
objections from any person concerning the name, aim, objects, constitution, rules, symbols,
slogans or colours of the party.

The Commission may in addition to inviting objections to the application, cause
independent enquiries to be made so as to ascertain the truth or correctness of the particulars

submitted with the application for registration.

On expiration of thirty days after the date of the publication of the Gazette notice the
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Commission shall, if satisfied that all the provisions of the law with respect to registration
have been complied with, register the political party.

Where within the thirty day period an objection has been brought to the notice of the
Commission it shall not register the political party until the objection has been disposed of to
the satisfaction of the Commission.

If the Commission upholds the objection or if enquiries made disclose that any of the
particulars submitted with the application for registration are false, the Commission shall
refuse to register the political party and cancel the provisional certificate issued to that
political party.

The Commission upon registering a political party shall issue to that party a final certificate
of registration which shall be evidence that the provisions of the law with respect to
registration have been complied with.20

4.03 Power of Commission to Refuse Registration

The Commission shall not register a political party unless it is satisfied:

(a) that its constitution and any rules or regulations submitted to the Commission for
registration conform to democratic principles;

(b) that there is in each district of Ghana a founding member of the party who is ordinarily
resident in the district or is a registered voter in the district;

(c) that the party has branches in all the regions of Ghana and is, in addition, organised in
not less than two-thirds of the districts in each region;

(d) that the party’s name, emblem, colour, motto or any other symbol has no ethnic,
regional, religious or other sectional connotation nor gives the appearance that its
activities are confined only to a part of Ghana;

(e) that the executive officers of the political party have been elected under the supervision
of the Commission in accordance with the law;

(f)  thatitis notin breach of any of the provisions of the Law; and

(g) that the purpose of the prospective political party is lawful.

The membership of the national executive committee of a political party shall reflect
membership from all regions of Ghana.2!

4.04 Appeal on Refusal of Registration

Any political party whose application for registration is refused by the Commission may at
any time apply to the Commission for it to reconsider its decision not to register the political

party.

If within fourteen days after an application has been made to it, the Commission refuses
or fails to register the political party, the party may appeal to the Court of Appeal
against the decision of the Commission and the decision of the Court of Appeal shall be
final.

51



GHANA

The appeal shall be on notice to the Commission and such other persons as the Court of
Appeal may direct.22

— Section 5 —

PRESIDENTIAL ELECTIONS

5.01 Qualification for Election as President

A person is not qualified to be a candidate for the office of President of Ghana unless:

(a) heis acitizen of Ghana by birth;

(b) he has attained the age of forty years;

(c) heis aregistered voter;

(d) heis resident in a constituency for which he can stand as a candidate for election to
Parliament or has resided there for a total period of not less than five years out of the
ten years immediately preceding the election for which he stands or he hails from that
constituency; and

(e) he has paid all his taxes or made arrangements satisfactory to the appropriate authority
for the payment of his taxes.2

5.02 Nomination and Election of President

No person shall be a candidate in a presidential election unless he is nominated for election
as President by a document which:

(a) issigned by him;

(b) is signed by not less than two persons who are registered voters resident in the area of
authority of each district assembly;

(c)  isdelivered to the Commission on or before the day appointed as nomination day in
relation to the election; and

(d) designates a person to serve as Vice-President.

The foregoing document must be accompanied with:

(a)  astatutory declaration in the prescribed form made by the candidate; and
(b) adeposit of such sum as the Commission shall direct.

The statutory declaration shall also be made by the person seeking election as Vice-
President.

A person who makes a statutory declaration which he knows to be false in a material
particular or recklessly whether it is true or not, shall be guilty of an offence and liable on
summary conviction to a fine or a term of imprisonment not exceeding two years or to both
and his deposit shall be forfeited to the State.
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A deposit made by a candidate shall be refunded to him if he polls more than twenty-five per
cent of the total votes cast in the election.24

5.03 Election Result for Presidency

A person shall not be elected as President of Ghana unless at the presidential election the
number of votes cast in his favour is more than fifty per cent of the total number of valid
votes cast at the election.

Where at a presidential election there are more than two candidates and no candidate obtains
the number or percentage of votes specified in the foregoing provisions, a second election
shall be held within twenty-one days after the previous election.

The candidates for this election shall be the candidates who obtained the two highest number
of votes at the previous election, and the candidate who obtains the highest number of votes
shall be declared elected.

An instrument which:

(a) is executed under the hand of the Chairman of the Commission; and

(b) states that the person named in the instrument was declared elected as the President of
Ghana at the election of the President,

shall be prima facie evidence that the person named was so elected.?s

— Section 6 —
PREPARING FOR ELECTIONS

6.01 Nominations

Where in any election at the close of nominations and on the day before the election:

(a) two or more candidates have been nominated, the election shall be held and the
candidate who receives the largest number of votes cast shall be declared elected; or

(b) only one candidate is nominated, there shall be no election and that candidate shall be
declared elected.

Where for the purpose of the election two or more candidates are nominated but at the close
of nominations and on the day before the election only one candidate stands nominated, a
further period of ten days shall be allowed for nomination of other candidates, and it shall
not be lawful for a person nominated within that period of ten days to withdraw his
nomination.

Where at the close of nominations and after the expiry of the further period of ten days only
one candidate stands nominated, there shall be no election and that candidate shall be
declared elected.
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Where at the close of nominations, but before the election, one of the candidates dies, a
further period of ten days shall be allowed for nominations; and where the death occurs at
any time within twenty-five days before the election, the election of that constituency shall
be postponed for twenty-one days.

The Commission shall by regulations prescribe the procedure for the nomination of
candidates and shall in particular provide for:

(a) conditions of nomination;

(b) declaration to be made by candidates; and

(c) deposit to be paid and whether it is refundable or not and the conditions for such
refund.26

6.02 Allocation of Symbols and Colours

Where an election is contested, the Commission shall as soon as practicable after the
nomination day:

(a) allocate to each candidate the symbol of his party in the case of a candidate sponsored
by a registered political party;

(b) allocate to a candidate who is not sponsored by a political party a symbol or colour
chosen by him; or

(c) in any other case allocate such symbols or colours as it considers appropriate.

A symbol or colour shall be chosen or assigned for the purpose of these provisions from
among symbols and colours approved by the Commission for the purposes of the election.

No person shall be allocated a symbol which is connected with or is attached to the name,
status or dignity of a chief or a symbol or a colour which is connected with any religious or
racial association within the meaning of the Avoidance of Discrimination Act 1957.27

6.03 Notice of Poll

Whenever an election is to be held, the Commission shall, as soon as practicable after the
allocation of symbols or colours, publish in the Gazette and in such places in the
constituencies as it may direct a notice in the prescribed form, stating:

(a) the day on which and the time at which the poll is to be taken;

(b) the location of the polling stations for each polling division; and

(c) the full names, addresses, occupations and symbols or colours of the candidates
nominated for the election.28

6.04 Adjournment of Poll

The Commission may, at any time between the issue of a writ and the day specified in the
writ as polling day, by executive instrument adjourn the taking of the poll to a day not more
than thirty days after the day specified earlier.
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Where an executive instrument is issued, the writ for the constituency to which the
instrument relates shall be deemed to be amended by the substitution of the day to which the
taking of the poll is adjourned for the day specified in the writ as polling day.2

6.05 Death of Candidate

Where an election is to be held and proof of the death of a candidate is given to the returning
officer before the poll is commenced, he shall inform the Commission of this and the
Commission shall revoke notice of the poll; and all proceedings with reference to the
election shall be started afresh as if the writ had been received by the returning officer on the
day on which the proof was given to him.

Where proceedings are started afresh, the Commission shall appoint:

(a) afresh nomination day, which shall be not less than fourteen days and not more than
twenty-one days after the day on which proof of the candidate’s death was given to the
returning officer; and

(b) afresh polling day, which shall not be more than fourteen days after the nomination
day.30

6.06 Polling Stations

For the purpose of taking the poll, the returning officer shall establish one or more polling
stations for each polling division.

The Commission may direct the returning officer to establish more polling stations for a
polling division.

Any convenient building, except a dwelling house or a building or class of buildings
exempted by the Commission may be established by the returning officer as a polling station
and used without charge for that purpose.

The Government shall repair out of public funds any damage done to a building as a result of
its being used as a polling station.

Where two or more polling stations are established for a polling division, the returning
officer shall:

(a) assign to each of the stations such number of voters registered in the division as the
Commission considers appropriate; and

(b) give notice in the polling division in such manner as the Commission may direct, of the
polling stations to which the voters registered in the division have been assigned.?!

6.07 Equipment of Polling Stations

The returning officer shall provide each presiding officer with such number of ballot boxes
and ballot papers as the Commission may direct.
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Every ballot box shall be so constructed that the ballot papers can be put in it by the person
voting but cannot be withdrawn by him.

The returning officer shall provide each polling station with:

(a) materials for voting;

(b) instruments for perforating or stamping the ballot papers with the official mark;

(¢) instruments for marking the means of identification of a voter; and

(d) acopy of the divisional register, the transferred voters’ list, the proxy voters’ list and
the absent voters’ list relating to the polling station.

A notice giving directions for the guidance of the voters in voting shall be exhibited inside
and outside every polling station in as many languages as the Commission may direct for the
benefit of the voters.32

6.08 Presiding Officer, Polling Assistants and Polling Agents

The Commission shall appoint a presiding officer to preside at each polling station and such
number of polling assistants as it considers necessary to assist the presiding officer in
carrying out his duties.

A polling assistant may act as the presiding officer of a polling station during the absence or
incapacity of the presiding officer.

A candidate may appoint two polling agents to attend at each polling station in the
constituency for which he is seeking election for the purpose of detecting personation.

Each candidate shall submit in duplicate to the returning officer in charge of the polling
station to which he intends to assign the polling agent, a letter of appointment stating the
name and address and other relevant particulars of the polling agent and the polling station
to which he is to be assigned.

The returning officer shall upon receipt of the letter of appointment sign both the original
and duplicate copies and stamp it and retain the original and return the duplicate to the
polling agent.

If a polling agent dies or becomes incapacitated from acting as such the candidate who
appointed him may appoint another polling agent in his place.?

6.09 Transferred Voters’ List

A registered voter who at any time before elections to Parliament, is resident for not less
than two months in a constituency other than that in which he is registered, may apply to the
returning officer of the constituency where he is resident for his name to be entered on the
transferred voters’ list for the constituency.

An application shall be made not less than twenty-one days before nomination day.
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A returning officer to whom an application is made shall enter the applicant’s name in the
transferred voters’ list for his constituency if he is satisfied that the applicant is resident in a
polling division in his constituency and is registered in another constituency.

Whenever a returning officer enters the name of any person on the transferred voters’ list for
his constituency, he shall:

(a) assign that person to a polling station or a polling division in his constituency and
indicate in the list the polling division or polling station to which that person is
assigned; and

(b) send a copy of the entry to the returning officer of the constituency where the person
whose name has been entered is registered.

A person whose name is entered in the transferred voters’ list for a constituency is entitled to
vote at the election in the polling station or polling division to which he is assigned in the list
as if it were the polling division where he is registered.’*

6.10 Special Voters’ List

A special voter who because of his duties will be unable to be present on the polling day at
the polling station where his is registered, may apply to the returning officer for his name to
be entered on the special voters’ list.

Every application shall be made not later than seven days before the polling day in the
constituency of the applicant and, except in the case of an applicant who is a returning
officer, shall be accompanied by a certificate from the applicant’s superior officer stating that:

(a) the applicant is registered at a polling station in the constituency of the returning officer
to whom the application is made; and

(b) the applicant’s duties will prevent him from being present on the polling day at the
polling station where he is registered.

A returning officer to whom an application is made shall enter the name of the applicant in
the special voters’ list for his constituency and shall issue to the applicant a certificate
authorising him to vote at a polling station other than the polling station at which he is
registered.

Every person whose name is entered on the special voters’ list for a constituency:

(a) s entitled to vote at a polling station and on a day which is not more than seven days
before the polling day, appointed by the returning officer and advertised in such
manner as the Commission may direct; and

(b) is not entitled to vote otherwise at the election in respect of which his name has been
entered on the special voters’ list.

Voting at a polling station for special voters shall be conducted in the same manner as voting
on polling day.3
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6.11 Absent Voters’ List

Each returning officer shall, before polling day, prepare for each polling division in his
constituency an absent voters’ list containing the names of any persons registered in the
division whose names have been entered on the transferred voters’ list for another
constituency or on the special voters’ list for his constituency.

A person whose name is entered on the absent voters’ list for a polling division shall not be
entitled to vote in that division.3

6.12 Voting by Proxy

A registered voter who because of ill-health or absence from his constituency will be unable to
present himself to vote on polling day may, not less than fourteen days before the poll in the
constituency where he is registered apply to the returning officer of the constituency where he is
registered or to any representative of the Commission for his name to be entered on the proxy list.

The applicant shall compete the proxy form in the prescribed form in quadruplicate.

The application form shall be endorsed by the returning officer of the constituency of the
applicant or the representative of the Commission to whom the application is made and
distributed as follows:

(a) the original copy to the returning officer of the constituency where the applicant wishes
the proxy to vote;

(b) the duplicate copy to the Commission;

(c) the triplicate copy to the person appointed as proxy;

(d) the quadruplicate to the applicant.

The returning officer or any representative of the Commission to whom the application is
made shall, if satisfied that the proxy is qualified to be registered as a voter and the applicant
is a registered voter, enter the names and the particulars of the applicant and the proxy on the
proxy list and:

(a) assign the proxy to a polling station in the constituency;

(b) indicate on the proxy list the polling station to which the proxy is assigned; and

(c) forward a copy of the list to the presiding officer for the polling station to which the
proxy is assigned.

Every person whose name is entered on the proxy list may vote in the elections at the polling
station where he is registered to vote and the provision relating to voting procedure shall

have effect accordingly.

No person shall be entitled to have more than one person at a time appointed as a proxy to
vote for him at the election.

A person whose application to vote by proxy is accepted and endorsed by the returning
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officer of the constituency or the Commission shall not vote at the election in respect of
which the application was granted.

The appointment of a proxy shall be cancelled by the returning officer or the Commission
where an application for cancellation is made by the person who made the application for
the appointment of the proxy.

An application for the cancellation of a proxy shall be in the prescribed form and shall be
made not less than seven days before the election to which it relates.

A proxy whose appointment is cancelled shall cease to have the right to vote for the
applicant whether or not he is aware of the cancellation.??

— Section 7 —
THE POLL

7.01 Number of Votes and Place of Voting

No voter shall cast more than one vote when a poll is taken.

¥
Subject to the provisions relating to transferred voters’ list, special voters’ list and absent
voters’ list, a voter shall vote at the polling station allotted to him.

Where at an election in any constituency it is inconvenient or difficult for a voter to vote at
his allotted station because he is a candidate for the constituency or is to be employed in an
official capacity as an election officer or police officer or otherwise at a polling station in the
constituency, the returning officer may, by a certificate under his hand, authorise the voter to
cast his vote not at his allotted station but at another polling station in the constituency.

The certificate issued under the foregoing provisions shall be in triplicate and shall specify
the name of the voter to whom it relates, his number and description in the register, the reason
for the giving of the certificate and the alternate station at which he is authorised to vote.

Copies of the certificate shall be sent by the returning officer to the presiding officers of the
allotted station and the alternate station; and for the purposes of the election to which the
certificate relates:

(a) the copy sent to the presiding officer of the allotted station shall be treated as if it
formed part of the absent voters’ list; and

(b) the copy sent to the presiding officer of the alternate station shall be treated as if it
formed part of the copy of the register provided by the returning officer.

The votes at the poll shall be given by ballot, the result shall be ascertained by counting the
votes cast for each candidate and the candidate to whom the largest number of the votes have
been cast shall be declared elected.38
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7.02 Ballot Papers and Polling Hours
The ballot of every voter shall consist of a ballot paper.
Each ballot paper shall:

(a) contain the names and symbols of all the candidates contesting the election in the
constituency;

(b) be capable of being folded up;

(¢) have a number printed on it; and

(d) have attached to it a counterfoil with the same number printed on it.

A ballot paper shall not be void because it does not bear any number if it is certified by the
Commission that it is a ballot paper issued by it.

The poll shall be taken between the hours of seven in the morning and five in the evening.

The presiding officer shall regulate the number of voters to be admitted to the polling station
at each time, and shall exclude all other persons except:

(a) the candidates and their spouses and their polling agents;

(b) election officers; '

(¢) police or military officers on duty;

(d) persons authorised by the Commission; and

(e) the companions of voters who are blind or otherwise physically incapacitated.

7.03 Polling Station Procedures

It is the duty of the presiding officer to keep order at his polling station.

If a person misconducts himself in a polling station or fails to obey the lawful orders of
the presiding officer, he may immediately, by order of the presiding officer, be removed
from the polling station by a police or military officer; and a person so removed shall
not, without the permission of the presiding officer, again enter the polling station on the
polling day.

Any person so removed may, if charged with the commission in the polling station of an
offence, be dealt with as a person taken into custody by a police officer for an offence
without a warrant.

The powers conferred by the foregoing provisions shall not be exercised so as to prevent a
voter who is otherwise entitled to vote at a polling station from having an opportunity of
voting at that station.

Immediately before the commencement of the poll, the presiding officer shall show the
ballot boxes empty to the persons present in the polling station so that they can see that the
ballot boxes are empty and shall then:
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(a) close the ballot boxes and place his seal upon them in such a manner as to prevent their
being opened without breaking the seal; and
(b) place them in the view of the public for the receipt of ballot papers.

A presiding officer may, before delivering a ballot paper to a person applying to vote at the
election require the person:

(a) to make a declaration of identity in the prescribed form and to furnish such other
evidence of identity as may be determined by the Commission or as the presiding
officer thinks necessary; and

(b) to make a declaration in the prescribed form that he has not already voted at the
election in the constituency or, in the case of a general election, in any other
constituency.40

7.04 Voting Procedure

Every voter desiring to record his vote shall present himself at his allotted station, and the
presiding officer or a polling assistant after satisfying himself that the voter is registered in
the divisional register or in the case of a polling division for which two or more polling
stations have been established, in that part of the divisional register which relates to his
allotted station and has not already voted, and that any other means of identification
determined by the Commission in the possession of the voter is valid shall deliver the ballot
paper to the voter. Immediately before the ballot paper is delivered:

(a) the ballot paper shall be perforated or stamped with an official mark selected by the
Commission;

(b) amark shall be placed in the copy of the register against the number of the voter to
indicate that the ballot paper has been received; and

(c)  amark, which shall, so far as is possible, be permanent shall be made on the voter or
any other means of identification as may be determined by the Commission.

The voter on receiving the ballot paper shall immediately proceed to one of the places set
aside in the polling station for marking of the ballot paper and shall there secretly make on
the ballot paper an imprint of his thumb in the box and column provided for that purpose
directly against the name and symbol of the candidate for whom he wishes to vote.

The voter shall then fold up the ballot paper and in the presence of the presiding officer and
the polling agents and in the full view of the general public cast or record his vote by putting

the folded ballot paper into the ballot box standing in an open place.

The voter shall vote without undue delay, and shall leave the polling station as soon as he
has put his ballot paper into the ballot box.

These provisions shall apply subject to the provisions relating to transferred voters’ list,
special voters’ list and absent voters’ list.

The presiding officer, on the application of a voter who is incapacitated by blindness or other
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physical cause from voting in the manner directed, shall cause a ballot paper as directed by
the voter to be put in the ballot box.

When he accedes to the request of a voter pursuant to the foregoing provision, the presiding
officer shall record in the register opposite the name of the voter the fact that the vote was
recorded by him on the application of the voter and the reason why it was so recorded.

Where a person representing himself to be a particular voter in the register applies for a
ballot paper after another person had voted as such voter, the applicant shall, on making a
declaration in the prescribed form, be entitled to vote in the same manner as any other voter.
A tendered ballot paper shall:

(a) be of a different colour from the ballot paper; and
(b) instead of being put into the ballot box:
(i) be given to the presiding officer and endorsed by him with the name of the voter
and his number in the register; and
(i1) be set aside by the presiding officer in a separate packet.

The name of any person voting in the above manner shall be entered by the presiding officer
on a list of such voters.

A voter who has inadvertently dealt with his ballot paper in such a manner that it cannot be
conveniently used as a ballot paper may on delivering it to the presiding officer and proving
to his satisfaction the fact of the inadvertence, obtain another ballot paper in place of the
ballot paper delivered and the spoilt ballot paper shall be immediately cancelled and the
counterfoil marked accordingly.4!

7.05 Adjournment of Poll in Case of Riot, etc

When the proceedings at any polling station are interrupted or obstructed by riot, open
violence, storm, flood or other natural catastrophe, the presiding officer shall adjourn the
proceedings to the following day and shall forthwith give notice to the returning officer.

When the returning officer is satisfied that because of an interruption or obstruction of kind
mentioned above it is or will be impossible or impracticable for proceedings which have
been adjourned to be continued on the day which they have been so adjourned, he may, with
the concurrence of the Commission further adjourn the proceedings for not more than seven
days.

Where the poll is adjourned, the hours of polling on the day to which it is adjourned shall be
the same as on the original polling day.+

7.06 Counting of Votes

Each candidate may appoint not more than three agents to attend at the collation of the
votes, and shall give written notice to the returning officer of the names and addresses of the
appointed agents.
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The returning officer shall make arrangements for collating the votes in his constituency, in
the presence of the agents as soon as practicable after the close of the poll, and shall take
such steps as he considers reasonable to give to the agents notice of the time at which the
collation of the votes will commence.

No person other than:

(a) the presiding officer and persons appointed to assist him in collating the votes;

(b) the candidates and their wives or husbands; and

(c) the agents,

shall be present at the collation of the votes, unless permitted by the presiding officer to
attend.

Immediately after the close of the poll the presiding officer shall, in the presence of the
polling agents and such other persons that are permitted to attend the count:

(a) open each ballot box, take out all the ballot papers in the box; and
(b) proceed to count the ballot papers; and
(¢) record the total number of votes cast in favour of each candidate.

The presiding officer, the candidates or their representatives and their polling agents shall
then sign a declaration stating:

(a) the total number of persons entitled to vote at the polling station; and

(b) the number of votes cast in favour of each candidate,

and the presiding officer shall there and then announce the results of the voting at that
polling station.

A candidate or any of his agents may, if present when the counting of the votes is completed,
require the presiding officer to have the votes recounted or again recounted, but the
presiding officer may refuse to do so if in his opinion the request is unreasonable.

As soon as practicable after the announcement of the results of the voting at the polling
station, the presiding officer shall, in the presence of such of the candidates and their polling
agents as are present, make up into separate packets sealed with his own seal and the seals of
such polling agents as desire to affix their seals:

(a) each ballot box in use at the station, sealed so as to prevent the introduction of
additional ballot papers;

(b) the unused and spoilt ballot papers placed together;

(c) the tendered ballot papers, the tendered voters’ list and any declarations made pursuant
to the relevant regulation; and

(d) the marked copies of the register and the counterfoils of the used ballot papers,

and shall deliver the packets and the ballot boxes, to the returning officer to be taken charge

of by him.

The packets shall be accompanied by a statement made by the presiding officer showing the
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number of ballot papers entrusted to him and accounting for them under the heads of ballot
papers in the ballot box and unused, spoilt and tendered ballot papers.

Any ballot paper:

(a)  which does not bear the official mark; or

(b)  on which anything is written or marked other than the printed number and the imprint
of the voter’s thumb; or

(¢)  which is not marked with the imprint of the thumb of the voter or is so marked as to
make it impossible to determine the candidate for whom the vote was cast; or

(d) which is void for uncertainty,

shall be void and not counted.

A ballot paper shall not be void merely because it was not marked with the imprint of the
voter, if it is otherwise sufficiently marked by the voter so as to identify the candidate for
whom the vote was cast.

Before rejecting a ballot paper as void, the presiding officer shall, taking all proper
precautions to prevent any person from seeing the number printed on it, show the paper to
each candidate or to one of his polling agents, if present, and give him an opportunity to
express an opinion on the matter.

The presiding officer shall endorse the word “rejected” on any ballot paper which is not to
be counted, and shall add to the endorsement the words “rejection objected to” if an
objection is made by a candidate or polling agent to his decision.

The presiding officer shall draw up a statement showing the number of ballot papers rejected
under the several heads of:

(a)  want of official mark;

(b)  voting for more than one candidate;

(c)  writing or mark by which a voter could be identified; or
(d) unmarked or void for uncertainty,

and any candidate or polling agent may copy the statement.

The decision of the returning officer on any question arising in respect of a ballot paper shall
be final, but shall be subject to review on an election petition.43

7.07 Equality of Votes

Where after the completion of the counting of the votes, including any recount, an equality
of votes is found to exist between any candidates and the addition of a vote would entitle any
of those candidates to be declared elected, the returning officer shall certify that fact by
endorsing the writ and forwarding the writ so endorsed to the Commission.

Within thirty days after the receipt by the Commission of a writ so endorsed, a fresh writ
shall be issued for an election in that constituency.#
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7.08 Publication of Results

The returning officer shall immediately after the result of the poll from all the stations in his
constituency have been given to him:

(a) assemble the results from the polling stations without recounting the ballots in the
ballot boxes except where there is a challenge by a candidate or his agent in respect of
a ballot box;

(b) publicly declare to be elected the candidate to whom the largest number of votes has
been given;

(c)  give public notice of the total number of votes cast for each candidate;

(d) endorse on the writ the name of the person elected; and

(e) forward to the Commission the endorsed writ and a note of the total number of votes
cast for each candidate.

On receipt of a writ endorsed as prescribed, the Commission shall:

(a) publish in the Gazette a notice stating the name of the person elected and the total
number of votes cast for each candidate; and
(b) inform the Clerk of Parliament soon thereafter of the name of the candidate elected.4s

— Section 8 —
ELECTION PETITIONS

8.01 Method of Questioning Election

The validity of an election to Parliament may be questioned only by a petition. Every
election petition shall be presented before the High Court for hearing.46

8.02 Presentation of Election Petition

An election petition may be presented by one or more of the following persons:

(a) aperson who lawfully voted or had a right to vote at the election to which the petition
relates;

(b) aperson claiming to have had a right to be elected at the election;

(c) aperson alleging himself to have been a candidate at the election;

(d) aperson claiming to have had a right to be nominated as a candidate at the election.

An election petition shall be presented within twenty-one days after the date of the
publication in the Gazette of the result of the election to which it relates, except that a
petition questioning an election on an allegation of corrupt practice and specifically alleging
a payment of money or other award to have been made on his (the respondent’s) behalf to his
knowledge, may be presented within twenty-one days after the date of the alleged payment.
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The presentation of an election petition shall not be valid unless within the time specified,
the petitioner gives C20,000 as security for costs.

The time limit provided for the presentation of an election petition shall not be extended.4?

8.03 Relief Which May be Granted

After the hearing of an election petition, the High Court may make any of the following
orders:

(a) declare that the election to which the petition relates is void;
(b) declare that a candidate other than the member whose election is questioned was duly
elected.s

8.04 Grounds for Cancelling Election Results

The election of a candidate shall be declared void on an election petition if the High Court is
satisfied:

(a) that general bribery, general treating, general intimidation or other misconduct or
circumstances, whether similar to those specified in the Law or not, have so
extensively prevailed that they may be reasonably supposed to have affected the result
of the election;

(b) that there had been non-compliance with any provision of the Law or of regulations
made pursuant to the Law and that it appears that the election was not conducted in
accordance with the principles laid down and that such non-compliance affected the
result of the election;

(c) that a corrupt or illegal practice was committed in connection with the election by the
candidate or with his knowledge or consent, or by any agent of the candidate; or

(d) that the candidate was at the time of his election a person not qualified or a person
disqualified for election.

Where at the hearing of an election petition the High Court finds that a candidate has been
guilty through his agent or representative of a corrupt or illegal practice, and the High Court
further finds that the candidate has proved to the High Court:

(i)  that no corrupt or illegal practice was committed by the candidate himself or with his
knowledge or consent or approval; or

(i1)  that even though there was corrupt or illegal practice the candidate took all reasonable
steps to prevent the commission of corrupt or illegal practice at the election; and

(iii) thatin all other respects the election was free from any corrupt or illegal practice on the
part of the candidate,

then, if the High Court so recommends, the election of the candidate shall not because of the

corrupt practice be void or illegal and the candidate shall not be subject to any incapacity

under the Law.

Where at the hearing of an election petition the High Court finds that there has been failure
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to comply with any provision of the Law or of regulations made thereunder, and the High
Court further finds:

(i)  that the election was conducted in accordance with the Law; and

(ii) that the failure did not affect the result of the election,

the election of the successful candidate shall not because of the failure be void and the
successful candidate shall not be subject to any incapacity under the Law.4

8.05 Scrutiny

Where on an election petition the election is claimed for an unsuccessful candidate on the
ground that he had a majority of lawful votes, the High Court may direct an examination of
the votes cast at the election by the Commission or such other person as the Court may
determine.

On scrutiny, the following votes shall be struck off:

(a) the vote of a person:

(i) whose name was not included in the divisional register of the polling division in
which the vote was recorded,;

(i) whose name was not included in that part of the register which contained the
names of the voters assigned to the polling station at which the vote was
recorded;

(iii) who had no right under the Law to vote at the polling station at which his vote
was recorded;

(b) the vote of a person whose vote was procured by bribery, treating or undue influence;

(c) the vote of a person who committed or procured the commission of personation at the
election;

(d) the vote of a person proved to have voted more than once at the election or in more than
one constituency; and

(e) the vote of a person who has been disqualified from voting at the election because of a
conviction for a corrupt or illegal practice or because of a report made by a court under
the Law.

A tendered ballot paper, proved on scrutiny to be a valid vote shall be added to the
poll.50

8.06 Certification of Decision

At the conclusion of the hearing of an election petition the High Court shall certify its
decision to the Commission which shall request the return by the returning officer in respect
of the election to which the petition relates to be confirmed or altered accordingly.

Where the decision certified by the High Court is to the effect that the election to which the
petition relates is void, a writ shall be issued for a fresh election in the constituency
concerned.5!

67



GHANA

8.07 Report of High Court as to Corrupt or Illegal Practices

At the conclusion of the hearings of an election petition, the High Court shall, if it is of the
opinion that a person has been proved to have committed the offence of corrupt or illegal
practice in connection with the election to which the petition relates, send a written report to
the Attorney-General giving the name and description of the person and the nature of the
practice and such other information as the High Court considers relevant and appropriate.52

8.08 Prohibition of Disclosure of Vote

A person who has voted at an election shall not be required to state for whom he has voted in
any proceedings questioning an election.5

8.09 Procedure

The rules of procedure for presentation and hearing of an election petition shall be the same
as the rules of procedure applicable to a civil cause or matter before the High Court.5

— Section 9 —
ELECTION OFFENCES

9.01 Registration Offences

A person who:

(a) knowingly makes a false statement in or in connection with an application to have his
name included in a register; or

(b) having applied to have his name included in a divisional register, without withdrawing
his application, applies to have his name included in another divisional register; or

(c) by the use of force or threats prevents or attempts to prevent a person from exercising
his right to register as a voter,

commits an offence and is liable on conviction to a fine not exceeding C1 million or to

imprisonment for a term not exceeding two years or both, and shall, for a period of five years

from the date of the expiration of his term of imprisonment be disqualified from being

registered as a voter or voting at an election.5

9.02 Offences Relating to Nomination Papers

A person who:

(a) forges, fraudulently defaces, or destroys a nomination paper, or any other document
relating to the registration of a voter, or delivers to a returning officer any nomination
paper, knowing it to be forged; or

(b) forges or counterfeits or fraudulently destroys a ballot paper or the official mark on a
ballot paper; or
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(c)  without authority supplies a ballot paper to any person; or

(d) sells or offers to sell a ballot paper to any person or purchases or offers to purchase a
ballot paper from any person; or

(e) not being a person entitled to be in possession of a ballot paper which has been marked
with the official mark, has such a ballot paper in his possession; or

(f)  knowingly and intentionally puts into a ballot box anything other than the ballot paper
which he is authorised by law to put in; or

(g) without authority, destroys, takes, opens or otherwise interferes with a ballot box,
ballot paper or packet of ballot papers in use or intended to be used for the purposes of
an election; or

(h)  without authority, prints a ballot paper or what purports to be or is capable of being
used as a ballot paper at an election; or

(i)  not being authorised to do so, makes a mark on a ballot paper issued to a person, other
than himself, with intent that the ballot paper shall be used to record the vote of the
person,

commits an offence and is liable on conviction to a fine not exceeding C1 million or to

imprisonment for a term not exceeding two years or both; and shall, for a period of five

years from the date of the expiration of his term of imprisonment be disqualified from being

registered as a voter or voting at an election.’

9.03 Unauthorised Voting

A person who knowingly:

(a)  votes at an election at which he is not entitled to vote; or

(b)  votes more than once at an election,

commits an offence and is liable on conviction to a fine not exceeding C1 million or to
imprisonment for a term not exceeding two years or both; and shall, for a period of five
years from the date of the expiration of his term of imprisonment be disqualified from being
registered as a voter or voting at an election.s

9.04 Offences by Election Officers

An election officer, clerk, interpreter or other person who has a duty to perform, whether
under the Law or otherwise, in relation to an election and who:

(a)  makes in any record, return or other document, which he is required to keep or make in
pursuance of the Law, any entry which he knows or has reasonable cause to believe to
be false, or does not believe to be true; or

(b)  permits a person whom he knows or has reasonable cause to believe not to be a person
who is blind or incapacitated from voting by other physical cause to vote in the manner
provided for such persons; or

(c) refuses to permit a person whom he knows or has reasonable cause to believe to be a
person who is blind or incapacitated from voting by other physical cause to vote in the
manner provided for such persons; or

(d)  wilfully prevents a person from voting at the polling station at which he knows or has
reasonable cause to believe the person is entitled to vote; or
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(e)  wilfully counts a ballot paper as being cast for a candidate which he knows or has
reasonable cause to believe was not validly cast for the candidate; or

(f)  without reasonable cause acts or fails to act in breach of his official duty,

commits an offence and is liable on conviction to a fine not exceeding C1 million or to

imprisonment for a term not exceeding two years or both.58

9.05 Requirement of Secrecy

Every election officer, clerk, interpreter, candidate, election agent or polling agent on duty at
a polling station shall maintain and aid in maintaining the secrecy of voting and shall not,
except for a purpose authorised by law, communicate to any person any information as to:

(a) the name of a voter who has or has not applied for a ballot paper or voted at a polling
station; or

(b) the number on the register of a voter who has or has not applied for a ballot paper or
voted at a polling station; or

(c¢) the official mark.

Every person present at the counting of votes shall maintain and help in maintaining the
secrecy of voting and shall not communicate any information obtained at the counting of the
votes as to the candidate for whom a vote is given on any particular ballot paper.

No person shall:

(a) interfere with or attempt to interfere with a voter when recording his vote; or

(b) obtain or attempt to obtain in a polling station information about the candidate for
whom a voter at that station is about to vote or has voted; or

(c) communicate at any time to any person any information obtained in a polling station
about the candidate for whom a voter in that station has voted or is about to vote, or
about the number, if any, on the ballot paper given to a voter at that station; or

(d) directly or indirectly induce a voter to display his ballot paper after he has marked or
selected it so as to make known to another person the name of the candidate for whom
he has or has not voted.

A person who has undertaken to assist:

(a) ablind voter to vote; or

(b) avoter who is incapacitated from voting by any other physical cause to vote,

shall not communicate at any time to another person information as to the candidate for
whom that disabled voter intends to vote or has voted, or as to the number, if any, on the
ballot paper given for use of the disabled voter.

A person who contravenes any of these provisions commits an offence.

9.06 Personation

A person commits the offence of personation if he:
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(a) votes as another person, whether that other person is living or dead or is a fictitious
person; or

(b) votes for a person whom he knows or has reasonable grounds to believe to be dead or to
be a fictitious person.s0

9.07 Bribery

A person commits the offence of bribery:

(a) if he directly or acting through another person:
(i) gives money or obtains an office for a voter in order to induce the voter to vote or
refrain from voting; or
(ii) corruptly does such an act on account of a voter having voted or refrained from
voting; or
(i11) makes a gift or provides something of value to a voter to induce the voter to vote
in a certain way or to obtain the election of a candidate; or
(b) if he advances or pays money or causes money to be paid to or for the use of a person
with the intent that the money or part of it shall be expended in bribery at an election, or
knowingly pays money or causes money to be paid to a person in discharge or
repayment of money wholly or in part expended in bribery at an election; or
(c) if before or during an election he directly or indirectly, by himself or through another
person acting on his behalf, receives, agrees or contracts for money, gift, a loan or
valuable consideration or an office, place or employment for himself or for another
person for voting or agreeing to vote or for refraining or agreeing to refrain from
voting; or
(d) if after an election he directly or through another person receives money or valuable
consideration on account of a person having voted or refrained from voting or having
induced another person to vote or to refrain from voting.

For the purposes of the foregoing provisions:

(2) references to giving money include giving, tendering, agreeing to give or lend,
offering, promising and promising to procure or to endeavour to procure money or
valuable consideration; and

(b) references to procuring office include giving, procuring, agreeing to procure or give,
offering, promising and promising to procure or to endeavour to procure an office,
place or employment.5!

9.08 Treating

A person commits the offence of treating:

(a) if he corruptly either himself or through another person, before, during or after an
election gives or provides or pays wholly or in part the expenses of giving or providing
meat, drink, entertainment or provision to or for any person:

(i) for the purpose of corruptly influencing that person or another person to vote or
refrain from voting; or
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(i) on account of that person or another person having voted or refrained from

voting or being about to vote or refrain from voting; or

(b) if he corruptly accepts or takes any meat, drink, entertainment or provision offered in
the circumstances and for the purposes mentioned in the foregoing provisions.s2
9.09 Undue Influence

A person commits the offence of undue influence:

(a)

(b)

if he directly or indirectly or through another person acting on his behalf:

(i) makes use of or threatens to make use of force, violence or restraint; or

(ii) inflicts or threatens to inflict on another person a temporal or spiritual injury,
damage, harm or loss,

in order to induce or compel that person to vote or refrain from voting, or an account of

that person having voted or refrained from voting; or

if by abduction, duress or any fraudulent method he impedes or prevents the free

exercise of the franchise of a voter.6?

9.10 Interference with Election Activities

A person who, before or during an election for the purpose of effecting or preventing the

return

(a)

(b)

(c)

(d)
(e)
¢y

of a candidate either directly or indirectly:

by words, whether spoken or written, song, sign or any other representation or in any
manner whatsoever seeks to excite or promote disharmony, enmity or hatred against
another person, group of persons or political party on grounds of religious, tribal,
professional, regional or political affiliation; or

organises a group of persons with the intention of training the group in the use of force,
violence, abusive, insulting, corrupt or vituperative songs or language calculated to
discredit, malign, disparage, condemn, insult or abuse another person or candidate or
with a view to causing disharmony or a breach of the peace or to disturbing public
tranquillity so as to gain unfair advantage in the election over that other person or
candidate; or

obstructs or interferes or attempts to obstruct or interfere with the free exercise of the
franchise of a voter or compels or induces or attempts to compel or induce a voter to
vote or to refrain from voting; or

compels, induces or attempts to compel or induce a candidate to withdraw his
candidature; or

in any manner whatsoever threatens any candidate or voter with injury or harm of any
kind; or

induces or attempts to induce any candidate or voter to fear or believe that he will
suffer illness or will become an object of divine, spiritual or fetish displeasure or censure,

commits an offence and is liable on conviction to a fine not exceeding C1 million or to
imprisonment for a term not exceeding two years or both; and shall for a period of five years
from the date of the expiration of his term of imprisonment be disqualified from being
registered as a voter at a public election and in the case of a political party that political party
shall be declared a prohibited organisation.s4
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9.11 Prohibited Activities on Polling Day

During the hours when a poll is open on polling day, no person shall, within five hundred
metres of any polling station, seek to influence, in whatever manner, any person to vote for
any candidate or to ascertain for which candidate any voter intends to vote or has voted.

During the hours when a poll is open on polling day no person shall, within five hundred
metres of any polling station, sell any intoxicating liquor.

Any person who contravenes any of these provisions commits an offence and is liable on
conviction to a fine not exceeding C500,000 or to a term of imprisonment not exceeding
twelve months or both.6s

9.12 False Statements

A person who before or during an election for the purpose of effecting or preventing the
election of a candidate makes or publishes or causes to be made or published by words
whether written or spoken, or by song a statement which is false or which he knows or has
reason to believe to be false in relation to the personal character of another candidate or the
conduct of a political party commits an offence.

A person who before or during an election knowingly publishes a false statement of the
withdrawal of a candidate for the purpose of prompting or procuring the return of another
candidate commits an offence.

A person who commits an offence under these provisions is liable on conviction to a fine not
exceeding C1 million or to imprisonment for a term not exceeding two years or both.66

9.13 Obstruction of Election Officers

A person who wilfully obstructs or interferes with an election officer in the execution of his
duty commits an offence.67

9.14 Penalty and Incapacity for Corrupt and Illegal Practices

A person convicted of the offence of personation, bribery, treating or undue influence shall
be liable on conviction to a fine not exceeding C1 million or to a term of imprisonment not
exceeding two years or both; and shall for a period of five years after the date of the
expiration of his term of imprisonment be disqualified from being registered as a voter or
voting at a public election.

Where a court convicts a person of a corrupt or illegal practice, it shall report the conviction
in writing to the Commission.t8
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INTRODUCTION

The Constitution of Mauritius provides that each constituency shall return three members to
the Legislative Assembly (except Rodrigues, which shall return two members). Every
member returned by a constituency must be directly elected at a general or by-election. In
order to ensure a fair and adequate representation of each community, eight additional seats
in the Assembly are provided for, which are allocated to persons belonging to parties who
have stood as candidates for election as members at the general election but have not been
returned as members to represent constituencies.

The Constitution sets out the management structure for the organisation and conduct of
elections. It also provides for the delimitation of constituencies and the review thereof from
time to time.

The Representation of the People Act (herein called “the Act”) and the Legislative
Assembly Elections Regulations form the principal instruments governing the organisation
and conduct of elections.

— Section 1 —
RELEVANT CONSTITUTIONAL PROVISIONS

1.01 Electoral Commissioner

There is an Electoral Commissioner, whose office is a public office and who is appointed by
the Judicial and Legal Service Commission.

No person is qualified to hold or act in the office of Electoral Commissioner unless he is
qualified to practice as a barrister in Mauritius.

In the exercise of his functions under the Constitution the Electoral Commissioner shall not
be subject to the direction or control of any other person or authority.!

1.02 Electoral Supervisory Commission

There shall be an Electoral Supervisory Commission which shall consist of a Chairman
appointed by the President in accordance with the advice of the Judicial and Legal Service
Commission and not less than two nor more than seven other members appointed by the
President, acting in accordance with the advice of the Prime Minister tendered after the
Prime Minister has consulted the Leader of the Opposition.

No person is qualified for appointment as a member of the Electoral Supervisory
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Commission if he is a member of, or a candidate for election to, the Assembly or any local
authority or a public officer or a local government officer.

The Electoral Supervisory Commission shall have general responsibility for, and shall
supervise, the registration of electors for the election of members of the Assembly and
the conduct of election of such members and the Commission shall have such powers
and other functions relating to such registration and such elections as may be
prescribed.

The Electoral Commissioner shall have such powers and other functions relating to such
registration and elections as may be prescribed, and he shall keep the Electoral Supervisory
Commission fully informed concerning the exercise of his functions and shall have the right
to attend meetings of the Commission and to refer to the Commission for its advice or
decision on any question relating to his functions.

Every proposed Bill and every proposed regulation or other instrument having the force of
law relating to the registration of electors for the election of members of the Assembly or to
the election of such members shall be referred to the Electoral Supervisory Commission and
to the Electoral Commissioner at such time as shall give them sufficient opportunity to
make comments thereon before the Bill is introduced in the Assembly or, as the case may
be, the regulation or other instrument is made.

The Electoral Supervisory Commission may make such reports to the President concerning
the matters under its supervision, or any draft Bill or Instrument that is referred to it, as it
thinks fit and if the Commission so requests in any such report, other than a report on a draft
Bill or Instrument, that report shall be laid before the Assembly.

The question whether the Electoral Commissioner has acted in accordance with the advice
of or a decision of the Electoral Supervisory Commission shall not be enquired into in any
court of law.2

1.03 Electoral Boundaries Commission

There shall be an Electoral Boundaries Commission which shall consist of a Chairman and
not less than two nor more than seven other members appointed by the President, acting in
accordance with the advice of the Prime Minister tendered after the Prime Minister has
consulted the Leader of the Opposition.

No person is qualified for appointment as a member of the Electoral Boundaries
Commission if he is a member of, or a candidate for election to, the Assembly or any local
authority or a public officer or a local government officer.?

1.04 Right to Vote at Elections

Any person who is registered as an elector in a constituency is entitled to vote in such
manner as may be prescribed at any election for that constituency unless he is prohibited
from so voting by any law in force in Mauritius because —
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(a) heis a returning officer; or

(b) he has been concerned in any offence connected with elections,

provided that no such person is entitled so to vote if on the date prescribed for polling he is
in lawful custody or (except in so far as may otherwise be prescribed) he is for any other
reason unable to attend in person at the place and time prescribed for polling.

No person shall vote at any election for any constituency who is not registered as an elector
in that constituency.4

— Section 2 —
ELECTION ADMINISTRATION

2.01 Management Body

The management body for elections consists of the Electoral Commissions, that is to say,
the Electoral Boundaries Commission (in so far as delimitation of constituencies is
concerned) and the Electoral Supervisory Commission, which are established under the
Constitution and discussed above. The Electoral Commissioner, who performs the executive
role, also enjoys a constitutional position.

The Electoral Supervisory Commission (“the Commission”) has general responsibility for,
and shall supervise, the registration of electors for local government areas and the conduct
of elections of members of local authorities.5

2.02 Electoral Commissioner and His Deputy

The Electoral Commissioner shall have all the powers of the registration officer and of the
returning officer in an electoral area.

There may be appointed a barrister-at-law to be Deputy Electoral Commissioner for an
electoral area. The Deputy Electoral Commissioner, subject to the authority, directions and
control of the Electoral Commissioner, shall have all the powers and may perform any of the
functions of the Electoral Commissioner in the electoral area or areas for which he is
appointed.

Every appointment made in respect of the Deputy Electoral Commissioner must be
published in the Gazette.

The Electoral Commissioner shail ensure that the register of electors is prepared and
elections are conducted in any electoral area as required by the Act.

The Electoral Commissioner may —

(a) require information from any officer appointed under the Act with respect to any
matter relating to the functions of the officer;
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(b) issue general instructions to an officer with respect to the performance of his
duties.6

2.03 Registration Officers

There shall be appointed for every constituency a fit and proper person to be registration
officer, and such other fit and proper persons to be assistant registration officers. Subject to
the authority, directions and control of the registration officer, an assistant registration
officer has all the powers and may perform any of the duties of a registration officer.?

2.04 Returning Officers and Deputy Returning Officers

The Commission may from time to time appoint a fit and proper person to be returning
officer and some other fit and proper person to be deputy returning officer for each
constituency.

Subject to the authority, directions and control of the returning officer, a deputy returning
officer shall have all the powers and may perform any of the duties of a returning officer.

A registration officer may be appointed returning officer or deputy returning officer for any
constituency.

If any returning officer is prevented by sickness or any other cause, from acting, or refuses
or neglects to act, at any election, the Commission may at any time appoint some other fit
and proper person to act in the place of such returning officer at such election. Every
appointment made under these provisions must be published in the Gazette.?

— Section 3 —

CONSTITUENCIES

There shall be 21 constituencies and accordingly —

(a) the island of Mauritius is divided into 20 constituencies; and

(b) Rodrigues forms one constituency,

provided that the Assembly may by resolution provide that any island forming part of
Mauritius or Rodrigues shall be included in such one of the constituencies as the Electoral
Boundaries Commission may determine and with effect from the next dissolution of
Parliament after the passing of any such resolution, this provision shall have effect accordingly.

The Electoral Boundaries Commission is required to review the boundaries of the
constituencies at such times as will enable it to present a report to the Assembly 10 years, or
as near as may be, after presentation of its last report: provided that the Electoral
Boundaries Commission may at any time carry out a review and present a report if it
considers it desirable to do so by reason of the holding of any official census of the
population of Mauritius and shall do so if a resolution is passed by the Assembly.
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The report of the Electoral Boundaries Commission is required to make recommendations
for any alterations to the boundaries of the constituencies as appear to the Electoral
Boundaries Commission to be required so that the number of inhabitants of each
constituency is as nearly equal as is reasonably practicable to the population quota:
provided that the number of inhabitants of a constituency may be greater or less than the
population quota in order to take account of means of communication, geographical
features, density of population and the boundaries of administrative areas.

The Assembly may, by resolution, approve or reject the recommendations of the Electoral
Boundaries Commission but may not vary them, and, if so approved, the recommendations
shall have effect as from the next dissolution of Parliament.

“Population quota” means the number obtained by dividing the number of inhabitants of the
Island of Mauritius (including any island included in any constituency in the Island of
Mauritius by virtue of any resolution) according to the latest official census of the
population of Mauritius by 20.9

— Section 4 —
REGISTRATION OF VOTERS

4.01 Qualification of Electors

A person is entitled to be registered as an elector if —

(a) heis a Commonwealth citizen of not less than the age of 18 years; and

(b) either he has resided in Mauritius for a period of not less than two years immediately

before such date as may be prescribed by Parliament or he is domiciled in Mauritius
and is resident there on the prescribed date.

No person shall be entitled to be registered as an elector —

(a) in more than one constituency; or
(b) in any constituency in which he is not resident on the prescribed date.!0

4.02 Compilation of Registers

Every year there shall be compiled for every electoral area a register of persons entitled to
be registered as electors for that electoral area.

No person shall be registered as an elector in any year unless he has attained or will have
attained the age of 18 on 15 August in that year.

Every register compiled in any year shall, subject to the Commission’s power to vary the
dates, come into force on 16 August in that year and shall remain in force until the register
next compiled comes into force.
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The normal qualifying date for the purpose of determining the residence of any person shall,
in respect of the register to be compiled in any year, be January in that year.

The registration officer for every constituency shall appoint in respect of that constituency
such registration office as he thinks fit and may, in addition, operate such mobile
registration units as he considers necessary.

A place appointed as a registration office of a constituency shall as far as practicable be
within that constituency but the registration officer for any constituency may appoint a
registration office or operate a mobile unit at a place not within that constituency.

The Electoral Commissioner may, by notice published in the Gazette, appoint for each
constituency such registration areas as he thinks necessary. A registration area shall be
sufficiently described by enumerating the inhabited areas composed in it.

The registration officer for every constituency shall compile the register of persons entitled
to be registered as electors in the constituency.

There must be a separate part of the constituency register for each registration area of the
constituency. Every part of a register shall be in the prescribed form.

The names in each part of the register shall —

(a) be classified in alphabetical order or in such other manner or order as may be
prescribed; and
(b) as far as is reasonably practicable, be numbered consecutively.

There shall be a distinguishing letter for each part of a register, and the distinguishing letter
shall form part of the elector’s number in the register.

In compiling the registers, the registration officer —

(a) shall, as far as possible, have a house-to-house or other sufficient inquiry made as
to the persons entitled to be registered as electors in his constituency and for this
purpose may by himself or by any of his assistants —

(1) require any householder or any person owning or occupying premises within
his constituency to complete a return in the prescribed form; and

(1) require any person named in the return to subscribe a declaration of his
qualification in the prescribed form;

(b) shall prepare or cause to be prepared a list of all persons who appear to him, from
the information obtained in the inquiry or from any other information in his
possession, to be qualified to be registered as electors in his constituency and shall
publish the list as soon as possible and in any event not later than 1 April in any
year.

Any person who fails to complete a return or knowingly gives information which is false in
material particular shall commit an offence.
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The electors’ list shall be published in the form in which the register is to be framed and
shall consist of as many parts as there are registration areas in the constituency.

Each part shall include two sections, namely —

(a) Section A, which shall consist of a copy of the part of the register in force relating
to the registration area, with the deletion of the names of all persons who appear
to the registration officer to be no longer qualified to be registered as electors in
that registration area;

(b) Section B, which shall include the name of every person who has subscribed the
declaration stipulated, unless it appears to the registration officer that that person
is not qualified to be registered as an elector in the registration area to which the
part of the electors’ list relates.

Each part of the electors’ list may, if the Commission thinks necessary, consist of only one
section which shall include the names of all persons who appear to the registration officer to
be qualified to be registered in the registration area to which that part of the elector’s list
relates.

Section A of the electors’ list shall be published at the office of the registration officer and
at such other places as the Commission may, by notice published in the Gazette and in three
daily newspapers, appoint.!!

4.03 Claims and Objections

A person (referred to as a “claimant”) who —

(a) claims to be entitled to be registered as an elector and is not already entered on the
electors’ list for the electoral area in which he claims to be registered;

(b) being entered on the electors’ list, does not have the same qualifications as described
in the list; or

(c) is, in any other manner, incorrectly entered on the elector’s list,

may between 1 April and 15 April in every year, appear before the registration officer of the

constituency in which he claims to be registered as an elector and present his claim to be

registered or to be correctly registered in the manner stipulated.

At the time of the publication of the electors’ list —

(a) the registration officer shall cause a notice in the prescribed form to be published
in the Gazette informing all persons in his constituency of the right to make
claims and shall affix copies of the notice at conspicuous places in his constituency;
and

(b) the Electoral Commission shall give further notice of the right to make a claim by
publication in at least three daily newspapers.

A claimant shall, in the presence of the registration officer receiving the claim, sign and date
his claim which shall also be signed by the registration officer.
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Where a claimant is incapacitated or declares that he cannot read or write, the registration
officer shall require him to impress his thumb print on the registration form and the
registration officer shall sign and date the form. Where, for a physical reason a claimant
cannot affix his thumb print, he may affix the print of another finger. Where, for a physical
reason, a claimant cannot affix the print of any finger, the registration officer shall insert a
note to that effect on the registration form.

The registration officer when receiving claims shall not allow to be present inside his office
any person other than the officers concerned with the procedure for registration, the
claimant and one of his relatives and his counsel or attorney and such other members of the
public as can be accommodated in the public gallery.

A claimant who knowingly makes a statement which is false in any material particular
advanced by him, is guilty of an offence.

A service elector who claims to be entitled to be registered in any year shall, not later than
15 April in that year, make a declaration by sending to the Electoral Commissioner a notice
in the prescribed form.

The Permanent Secretary of the Ministry of External Affairs shall, not later than 15 April in
every year, give written notice to the Electoral Commissioner of the name of every person
who is entitled to be registered as a service elector, and of anyone who has ceased to be so.

“Service elector” means a person who holds the office of Ambassador, High Commissioner
or other principal representative of Mauritius, or who is a public officer required to perform
duties on behalf of the Government of Mauritius under a person mentioned above who is
absent from Mauritius for the purpose of taking up his office or performing his duties, or is
a member of the family of a person so specified and forms part of his household.

The registration officer shall publish the list of claimants not later than 30 April in every
year.

A person whose name appears on an electors’ list or on a list of claimants may object to the
registration of a person as an elector for the same constituency or for the same local
government area as that in respect of which the objector’s name appears in the electors’ list
or the list of claimants in the manner stipulated.

An objection to the registration of any person whose name is included in the electors’ list
shall be made by sending notice of objection in the prescribed form to the registration
officer not later than 7 April.

An objection to the registration of any person whose name is included in the list of
claimants, shall be made by sending notice of the objection in the prescribed form to the
registration officer not later than 15 May.

A notice of objection is not valid unless it is accompanied by a deposit of the sum of 10
rupees made of any legal tender.
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Where, after considering the objection, and subject to an appeal being made from his
decision, the registration officer —

(a) admits the objection, the deposit must be returned to the objector;
(b) does not admit the objection, the deposit shall be —
(i) paid to the person objected to, if that person appeared at the hearing of the
objection; or
(ii) forfeited to the State if that person has not appeared.

The registration officer shall as soon as practicable after receiving a valid notice of
objection, cause a notice in the prescribed form to be served on the person in respect of
whose registration the notice of objection is given.

The registration officer must examine the electors’ list and the list of claimants with a view
of ascertaining whether all the persons whose names appear on the electors’ list or on the
list of claimants are qualified as electors.

Where the registration officer has reason to believe that a person whose name appears on the
electors’ list or the list of claimants is not qualified as an elector, he shall cause a notice in
the prescribed form to be served on that person, calling upon him to show cause why his
name should not be expunged.

The registration officer shall, not later than 10 April, publish a list of the names of persons
included in the electors’ list in respect of whose registration notice of objection has been
given.

The registration officer shall, not later than 20 May, publish a list of the names of persons
included in the list of claimants in respect of whose registration notice of objection has been
given.

The registration officer shall, as soon as practicable, consider all objections of which
notice has been given to him and for that purpose shall give at least five clear days’
notice to the objector and to the person in respect of whose registration the notice of
objection has been given, of the time and place at which the objection will be considered
by him.

In all proceedings for the consideration of claims and objections by the registration officer
the law and rules of evidence to be complied with shall be the same as in civil cases before a
Magistrate, and the practice and procedure shall as nearly as may be conform to the practice
and procedure on the hearing of such cases, and the registration officer shall have the same
powers, jurisdiction and authority (including the power to administer an oath or affirmation)
as a Magistrate in such cases.

Any person who makes a false statement on oath or affirmation in any proceedings for the
consideration of claims and objections by the registration officer shall commit an offence.

Where the registration officer considers that any claim of which notice has been given to
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him, and, in respect of which no notice of objection has been given, may be allowed without
further inquiry, he must, enter the claimant’s name in the register.

Where the registration officer is not satisfied that any such claim can be allowed without
inquiry, he shall either consider the claim and in due course enter the claimant’s name in the
register or, where he cannot accept the claim, give at least five clear days’ notice to the
claimant of the time and place at which the claim will be considered by him.!?

4.04 Correction of Lists

The registration officer shall make such additions to and corrections of the electors’ list and
the list of claimants as are required in order to carry out his decision on any objection or
claim, and shall also make any such correction in these lists, whether by way of the removal
of duplicate entries (subject to any expression of choice by the person affected as to those
entries), the expunging of the names of persons who are dead or subject to any legal
incapacity, the correction of clerical errors or otherwise in order to ensure that no person is
registered as an elector in respect of more than one qualification in the same electoral area
and that the list will be complete and accurate as a register.

Where the registration officer makes any correction in the electors’ list or in the list of
claimants, otherwise than in pursuance of a claim or objection, or for the purpose of
correcting a clerical error, he shall give notice to the person affected by the correction, and
give that person an opportunity of objecting to the correction, and if necessary, of being
heard with respect to the correction.!3

4.05 Formation of Lists into Register

The Registrar-General in Port Louis, and the civil status officers in the other districts and in
Rodrigues, shall, not later than 20 May, furnish to every registration officer a statement of
the names of all persons deceased whose names appear on the list of claimants or on the
electors’ list published by such registration officer.

On receipt of the statement, the registration officer shall, after inquiry, if necessary expunge
the names of the deceased persons from the lists.

The registration officer shall, not later than 15 June, decide all objections and shall
thereafter make all necessary corrections of the electors’ list and the list of claimants and do
everything necessary to form those lists so corrected into a register (with a separate series of
numbers for each part of the register) in time to allow its publication on the day stipulated.

The registration officer shall sign and date the register and the register so dated and signed

shall be the register in force. The register may be altered or corrected in conformity with
any decision of the Court.!4

4.06 Publication of Registers

The Electoral Commissioner or the registration officer, as the case may be, shall as soon as
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practicable after 1 July, and not later than 14 August, publish the registers by making a copy
of them available for inspection by the public at his office and causing a notice to be affixed
outside his office informing the public that it is so available.

The Electoral Commissioner or the registration officer, as the case may be, shall, on
application of any person during business hours and on payment of the prescribed fee,
furnish copies of the registers to the applicant.

The registration officer shall, on the application of any person, allow that person to inspect,
and take extracts from, or, on payment of the prescribed fee, supply to that person copies of
the electors’ list or list of claimants and of any claim or notice of objection.!s

4.07 Hearing Proceedings of Claims and Objections

On the consideration by the registration officer of any claim or objection or other matter, the
claimant, the objector or person objected to may appear and be heard either in person or by
counsel or attorney on his behalf.

The registration officer may, at the request of any person interested or, if he thinks fit,
without such request, on the consideration of any claim or objection or other matter make
such order as he thinks just for ascertaining if any person is duly qualified for registration as
an elector and may for that purpose examine such person or other witnesses on oath or
affirmation, call for the production of books and other papers or documents, and make local
inspections.

No misnomer or inaccurate description of a person or place on a list, register or notice shall
prejudice the operation of the Act in respect of that person or place where the person or
place is so designated as to be commonly understood.'®

4.08 Appeals

An appeal lies to a Judge in Chambers, in vacation, or. in term time, to the Supreme Court
from any decision of a registration officer on any claim or objection which has been
considered by him.

No appeal shall lie where a claimant or objector has not availed himself of the opportunity
of being heard by the registration officer on the claim or objection.

A claimant or objector desiring to appeal against the decision of a registration officer or of
any of his assistants shall give written notice of appeal to the registration officer and to any
opposite party within five days after the said decision, specitying the grounds of appeal.

The registration officer shall immediately forward the notice to the Registrar of the Court
together with a statement of the material facts which, in his opinion, have been established
in the case, and of his decision upon the whole case and upon any point which may be
specified as a ground of appeal, and shall also furnish to the Court or Judge any further
information which the Court or Judge may require and which he is able to furnish.
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Where it appears to the registration officer that any notices of appeal given to him are based
on similar grounds, he shall inform the Registrar of the Court of the fact for the purposes of
enabling the Court or Judge, if the Court or Judge thinks fit, to consolidate the appeals or to
select a case as a test case.

On appeal the registration officer shall be a party to the proceedings, if there is no other
respondent.

The right of any person whose name is for the time being on the register to vote at an
election shall not be prejudiced by any appeal pending and any vote given at an election in
pursuance of that right shall be as valid and effective as if no such appeal were pending, and
shall not be affected by the subsequent decision of the appeal.

Notice shall be sent to the registration officer by the Registrar of the decision of the Court
or Judge on any appeal and the registration officer shall make such alteration in the
electors’ list or the register, as the case may be, as may be required to give cffect to the
decision.

The jurisdiction vested in the Court or Judge, and any duty imposed upon the Registrar
shall, in Rodrigues, vest in the Magistrate appointed for the purpose and be performed by
the district clerk of the Court of Rodrigues respectively.

A decision of the Magistrate in the exercise of his jurisdiction is final and not subject to
appeal.?

4.09 Omissions in Register

The Court may order the insertion in the register of the name of any person which has been
inadvertently omitted from it on application made by way of motion in that behalf by such
person, or ex parte, by the Electoral Commissioner.'s

— Section 5 —
REGISTRATION OF POLITICAL PARTIES

5.01 Application for Registration of Parties

Every political party wishing to be registered under paragraph 2(1) of Schedule | to the
Constitution is required to make application to the Commission in the prescribed manner at
least ten days before nomination day.

Any application shall be made and signed in the presence of the Electoral Commissioner by
the president, chairman or secretary of the party duly authorised so to do by a resolution
passed by the executive committee of such party, and such application must be supported by
a certified extract of the minutes of proceedings of the meeting at which the executive
committee of such party passed such resolution.
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Where an application is made by political parties as a party alliance, such application shall
be made and signed jointly by the respective president, chairman or secretary of such
political parties and supported by a certified extract of the minutes of proceedings of the
meeting at which the executive committees of the respective political parties passed the
resolution.!®

5.02 Registration Procedure

The Commission shall, upon application made in accordance with the stipulated procedure,
register the name of the party and the name or names of the person or persons making or
authorised to make the application in a register kept for that purpose.

The Commission must not register any party until the day next following the last day for
making applications. As soon as practicable after the registration of any party the
Commission shall give notice of such registration by publication in the Gazette.

Where any party has applied to be registered in a name that is the same as that of any other
party that has also applied or that is so similar thereto as to be liable in the opinion of the
Commission to confuse the electorate, the Commission shall not register any of the parties
concerned and shall forthwith give notice to those parties accordingly.

Where such a party is a party formed in Rodrigues the foregoing provision does not apply,
and the Commission shall in its absolute discretion register such party under a name that is
not open to objection under the regulations: provided that before registering such party as
aforesaid, the Commission shall cause the party to be informed of the name under which it
intends to register such party and the party may not later than two days before nomination
day. request the Commission either not to register it under the proposed name or to register it
under such alternative name as would not be open to objection, and the Commission shall, if
satisfied that such alternative name is not so open to objection, register the party accordingly.

Within 24 hours of the receipt of a notice from the Commission disallowing a proposed
name, any parties concerned may apply to the Supreme Court for a determination that it
may be registered in the name specified in its application for registration.

If application is made to the Supreme Court as aforesaid, the party applying shall give
notice of such application to all the other parties who have applied for registration under the
same name or a similar name, as the case may be, and the Supreme Court after hearing such
of the parties as desire to be heard shall determine the name in which each party shall be
registered and shall make an order directed to the Commission to that effect and the
Commission shall register those parties accordingly.

Any party concerned in proceedings relating to an application to the Supreme Court may
submit to the Court an alternative name under which, in the cvent of the Court deciding that
it should not be registered under the name specified in its application for registration, such
party could be registered, and the Court when making an order shall in the event as
aforesaid, if it is satisfied that the alternative name is not open to objection, direct the
Commission to register the party under such alternative name.
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Any application to the Supreme Court shall be heard and determined by a single Judge of
the Court not later than two days before nomination day, and the determination of the Judge
therein shall not be subject to appeal.

Where any party is registered with the Commission, notice shall from time to time be given
in writing by that party to the Commission of the names of at least two persons any one of
whom is authorised by such party to discharge the functions of leader of that party.

The notice required to be given must be given by the president, chairman or secretary of
the party duly authorised so to do by a resolution passed by the executive committee of
such party, and such notice shall be supported by a certified extract of the minutes of
proceedings of the meeting at which the executive committee of such party passed such
resolution.

Where a notice is given by political parties as a party alliance, such notice must be given
jointly by the respective president, chairman and secretary of such political parties and
supported by a certified extract of the minutes of proceedings of the meeting at which the
executive committees of the respective political parties passed the resolution.20

— Section 6 —
PREPARATION FOR ELECTIONS

6.01 Writs for Election

The President, acting in accordance with the advice of the Prime Minister, shall, for the
purpose of electing a new Parliament, not later than 55 days after a dissolution of
Parliament —

(a) 1issue a writ of election directed to the returning officer of every constituency; and
(b) by notice of the Commission appoint the day on which, if it becomes necessary to
adjourn the election for the taking of a poll, the poll is to be taken.

Every writ of election shall —

(a) specify the place of election and the day of election; and
(b) be forwarded to the Electoral Commissioner for transmission to the returning
officer.

The writs of election for all constituencies shall be dated on the same day and shall specify
the same day of election.

The day of election appointed must not be less than fifteen days nor more than thirty days
after the day on which the writ is issued and the day on which a poll is to be taken must not
be less than fifteen days nor more that sixty days after the day on which the nomination of
candidates for the election is received.
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Where on the day of election or at any time thereafter until the day on which the poll is to be
taken, being days appointed in the notice of the writ, no candidate has been nominated or
the number of candidates remaining nominated is less than or is reduced to a number less
than the number of seats to be filled an election shall be held for the purpose of filling any
seat that is unfilled -

(a) on such day of election; or

(b) on such day on which, if it becomes necessary to adjourn the election for the taking
of a poll, the poll is to be taken,

as may be determined by the person appointed to conduct the election.2!

6.02 Nomination of Candidates

On the day and at the place fixed for the receipt of nominations, the returning officer shall
attend between the hours of 9am and 3pm to receive the nomination of candidates for the
seats to be filled. Any nomination paper which is delivered after the hour of 3pm shall be
rejected.

Every candidate for election shall be nominated in writing by not less than eight registered
electors of the constituency for which he seeks to be elected.

Every candidate shall make and subscribe on nomination paper a declaration —

(a) that he is qualified;

(b) inthe case of a general election, of the party, if any, registered under these regulations
to which he belongs, if he wishes to declare such party;

(¢) inthe case of a general election, as to which of the Hindu, Muslim, Sino Mauritian
or General Population communities he belongs.

If such declaration is not made in conformity of these provisions the nomination of such
candidate shall be deemed to be void and of no effect.

Any candidate making a statement in a declaration which is false in any material particular
and which he knows or believes to be false or does not believe to be true is guilty of an
offence and is liable on conviction to imprisonment for any term not exceeding two years
and to a fine not exceeding one thousand rupees, and shall, in addition, be incapable, during
a period of six months from the date of his conviction, of being elected a member of the
Assembly, or if elected before his conviction, of retaining his seat as such member.

The aforesaid disqualification shall not take effect until the time allowed by law for
appealing against such conviction to any court in Mauritius has expired and, if an appeal

against such conviction is filed, shall not take effect until the final determination thereof.

If the conviction is upheld on appeal, the disqualification shall take effect from the date of
final determination of the appeal.

Every candidate, or some other person on his behalf, shall in the case of a general election,
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at the time of delivering his nomination paper, deposit with the returning officer a certificate
under the hand of the president, chairman or secretary of the party declared by him that he
belongs to that party. If the candidate fails to deposit such certificate he shall be deemed not
to belong to any party and his nomination paper shall have effect accordingly.

The returning officer shall, on the nomination paper being delivered to him, forthwith publish
a notice of the name of the person nominated as a candidate, of the names of the persons
nominating him and of the community to which he belongs by placarding or causing to be
placarded such notice in a conspicuous position outside his office. In the case of a general
election, the Electoral Commissioner shall give further notice of the names of the candidates
nominated together with the name of the party, if any, and the community to which each
candidate belongs by publication in the Gazette and in at least three daily newspapers.

Every candidate, or some other person on his behalf, shall, at the time of delivering his
nomination paper, deposit, or cause to be deposited, with the returning officer, the sum
prescribed, and if he fails to do so, the nomination of such candidate is deemed to be
invalid.

If after the deposit is made, the candidature is withdrawn not more than seven days after the
nomination day by notice given in the prescribed form, the deposit shall, if the withdrawal is
allowed, be returned to the person by whom it was made, and if the candidate dies after the
deposit is made and before the poll has commenced, the deposit, if made by him, shall be
returned to his estate, or, if not made by him, shall be returned to the person by whom the
deposit was made.

Before the hour of 3pm on the day fixed for the receipt of nominations and within one hour
afterwards objection may be made to a nomination paper by the returning officer or some
other person and the returning officer shall decide on the validity of every such objection.

The returning officer is entitled to hold a nomination paper invalid only on one of the
following grounds —

(a) that the candidate has failed to make the deposit prescribed;

(b) that the particulars of the candidate or the persons subscribing the nomination
paper are not as required by law; and

(c) that the nomination paper is not subscribed as required.

Where the returning officer decides that a nomination paper is invalid, he shall endorse and
sign on the nomination paper the fact and the reasons for his decision.

The decision of the returning officer that a nomination paper is valid is final and cannot be
questioned in any proceeding other than on an election petition.22

6.03 Appeal by Aggrieved Prospective Candidate

The decision of the returning officer that the nomination paper of a candidate presenting
himself for election is invalid may be questioned by that candidate within five days of that
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decision by way of motion to the Supreme Court for an order directing the returning officer
to insert his name on the list of candidates for the said election.

Any such motion shall be heard by a single Judge of the Supreme Court.??

6.04 Questioning Declaration as to Community

Within seven days of the nomination of any candidate for election at any general election
any elector may question the correctness of the declaration relating to his community made
by that candidate at his nomination and obtain an order directing the returning officer to
insert the proper community of the candidate on his nomination paper for the said election.

A motion to the Supreme Court in respect of this matter shall be heard and determined by a
single Judge of the Supreme Court within fourteen days of nomination and the
determination of the Judge therein is not subject to appeal .24

6.05 Withdrawal of Candidature

Any candidate may withdraw from his candidature by notice in writing signed by him, and
delivered by himself or one of the persons nominating him to the returning officer between
the hours ot 9am and 3pm not more than seven days after nomination day, unless he has
before the expiry of such period of seven days been declared elected.?s

6.06 Method of Election

Where, at 4pm on nomination day, the number of candidates remaining nominated exceeds
the number of seats to be filled, a poll shall be taken.

Where, at the time aforesaid on nomination day or at any time thereafter until the time fixed
for the taking of the poll, the number of candidates remaining nominated is, or is reduced to,
a number equal to the number of seats to be filled, the remaining candidates shall forthwith
be declared elected.

If, at the time aforesaid on nomination day or at any time thereafter until the time fixed for
the taking of the poll, no candidate has been nominated or the number of candidates
remaining nominated is less than, or is reduced to a number less than, the number of seats to be
filled, the remaining candidates, if any, shall forthwith be declared elected, and the returning
officer shall appoint a day of election for the purposes of filling any seat that is unfilled.

Where any candidate is to be declared elected the returning officer shall forthwith publicly
declare such candidate elected and immediately thereafter certify by endorsement on the
writ of election the return of such candidate.26

6.07 Preparation for the Taking of the Poll

If there are more candidates, duly nominated, than there are seats to be filled the returning
officer must adjourn the election to the day appointed for the taking of a poll and shall
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report to the Electoral Commissioner the names of the candidates and, in the case of a
general election, the respective party, if any, to which they belong.

The Electoral Commissioner shall allot a symbol of identification to each candidate, and the
returning officer shall thereupon cause to be placarded in a conspicuous position outside his
office a facsimile of the symbol allotted to each candidate.

At the expiry of the time limit laid down, if more candidates remain nominated than there
are seats to be filled, the returning officer shall forthwith report to the Electoral
Commissioner the names of the candidates remaining nominated.

Upon receipt of such reports the Electoral Commissioner shall give notice of the day on
which the poll will be taken and of the names of candidates nominated for election and, in
the case of a general election, their respective party, if any, by the publication in the Gazette,
of a notice in the prescribed form.

The returning officer shall cause similar notices to be posted up in a conspicuous position at
such places in the constituency as he may deem necessary.

The Electoral Commissioner shall further give public notice, combined with a statement of
the candidates nominated for election, in at least three daily newspapers, of the situation of
each polling station and the description of voters entitled to vote thereafter: provided that
such notice shall, in Rodrigues, be given by the returning officer by affixing copies thereof
at such conspicuous places as he may deem fit.27

6.08 Polling Agents

Each candidate may appoint in respect of any polling station not more than one person to be
in attendance in each voting room and in addition to his official election agent, if any, not
more than two polling agents to be within the precincts of the polling station for the purpose
of detecting personation: provided that no person shall be appointed under this paragraph
who has at any time been convicted of, and sentenced to a term of imprisonment in respect
of, any offence involving fraud, dishonesty or the use of violence against the person of any
individual.

Notice in writing of the appointments stating the names and address of the polling agents,
together with the polling stations to which they have been assigned, shall be given by the
candidate to the returning officer not later than three days before the day fixed for the
election.

Each candidate may, in addition to the polling agents appointed by him, appoint one
alternate polling agent who shall, whenever a substantive polling agent is incapable of
acting as such and upon notice being given by the candidate to the returning officer or the
senior presiding officer, be entitled to replace any such substantive polling agent.

If any polling agent (whether substantive or alternative) dies or becomes incapable of acting
as such, the candidate may, before the opening of the poll or within two hours of such
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opening and subject to such notice being given to the returning officer, appoint another
polling agent in the place of any agent.

A polling agent must not remove his marked register or make any extract therefrom or
remove such extract from the voting room before the close of the poll nor shall he leave the
voting room to which he has been assigned without the permission of the presiding officer,
provided that the presiding officer must not unreasonably withhold such permission.

Any polling agent who contravenes these provisions is guilty of an offence.28

6.09 Voting Procedures

The ballot of each elector shall consist of a paper (referred to as ballot paper) showing:

(a) the full name and description of each candidate;

(b) the symbol of identification allotted to each candidate in accordance with regulations;
and

(c) in the case of a general election, the party if any, to which the candidate belongs.

Each ballot paper shall have a number printed on the back and shall have attached to it a
counterfoil with the same number printed on the face.

The returning officer shall ensure that, wherein poll is to take place, each polling station is
provided with proper doors, barriers, tables, chairs or other conveniences, properly arranged
for carrying out the polling activities and he shall, subject to the approval of the
Commission, appoint a senior presiding officer to preside at each polling station and a
presiding officer to preside at each voting room therein: provided that he may himself act as
a senior presiding officer at any one polling station in the constituency for which he has
been appointed.

The returning officer shall, subject to the approval of the Commission, also appoint such
poll and other clerks and other persons to assist in the taking of the poll and he shall also
provide each polling station with polling compartments or other places properly screened
from observation, with copies of the register of electors for the constituency, certified under
his hand, a proper ballot box, and a sufficient number of ballot papers, and such other
conveniences and materials for taking the poll as may be necessary.

The returning officer shall, on or before the day fixed for the taking of the poll, visit each
polling station, and see that each such station is provided with such requisites as aforesaid
for taking the poll.

The poll at each polling station shall take place between the hours of 6.30am and 12 noon
and of 1pm and 6pm on the same day.

During the interval when voting is suspended between 12 noon and 1pm the presiding officer
shall place the ballot box and all documents relating to the election under his own seal and
shall otherwise take proper precautions for the securing of such ballot box and documents.
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The ballot box shall be of convenient size and shall be so constructed that the ballot paper
can be introduced therein but cannot be withdrawn without the box being unlocked. It shall
be provided with a lock and key.

The ballot box shall be exhibited empty to such persons as may be in the polling station
immediately before the taking of the poll, and shall then be securely locked, and sealed in a
manner as to prevent it being opened without breaking the seal. It shall be placed in the full
view of the presiding officer and the polling agents for the receipt of ballot papers.

For the guidance of electors in voting, notices in the prescribed form shall be printed in
conspicuous characters in English, French, Hindi, Tamil, Telegu, Urdu, Gujarati and
Chinese and posted in various places outside and inside of each polling station.

The senior presiding officer shall keep order at his polling station and shall regulate the
number of electors to be admitted at a time, and shall exclude all other persons except the
Chairman and members of the Commission, the election officers, the candidates, one
polling agent in each voting room for each candidate and the members of the police force on
duty.

The senior presiding officer may limit the number of polling agents who may be admitted at
any one time within the precincts of a polling station.

The polling agents in the voting room shall be posted in such a place that they can see each
person who presents himself as an elector, and hear his name as given in by him, but so that
they cannot see how an elector votes. They shall not interfere in the proceedings save in so
far as may be allowed.

Every elector desiring to record his vote shall proceed to the polling station allotted to him
and shall present himself to the presiding officer at the appropriate voting room and state his
name and the presiding officer, after satisfying himself that the name of such elector appears
on the copy of the part of the register of electors containing the names of the electors
allotted to that voting room, shall, in accordance with the stipulated procedure, deliver a
ballot paper to the elector.

Every ballot paper shall bear an official mark consisting partly of a printer’s design printed
on such ballot paper and partly of a secret mark which shall be stamped, embossed or
perforated thereon.

An interval of not less than five years shall intervene between the use of the same official
mark at elections for the same constituency.

Immediately before being delivered to the voter, the ballot paper shall be marked on both
sides with the mark, which is required to be stamped, embossed or perforated thereon. The
number and names of the elector as stated in the copy of the register shall be called out, the
number of such elector shall be marked on the counterfoil and a mark shall be placed in the
register against the number of the elector to denote that he has received a ballot paper, but
without showing the particular ballot paper which he has received.
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Before delivering a ballot paper the presiding officer may and shall if requested by a
candidate or a polling agent, put to the person applying therefor the following questions —

(a) are you the person registered in the register of electors for this constituency as follows
(the whole entry from the register to be read)?

(b) have you already voted at this election either here or elsewhere?

and may require such person to furnish an impression of his thumb or, if he is incapacitated

by physical cause from impressing his thumb print, of such other finger as may be available

for the purpose.

If any person does not answer satisfactorily any question put to him or refuses to furnish an
impression of his thumb or finger, or if the presiding officer is satisfied that the person
offering himself to vote is not the same person whose name is on the register of electors or
that such person has already voted at the election, the presiding officer may refuse to give
him a ballot paper.

If any person makes a false answer to any such question he is guilty of an offence.

The elector, on receiving his ballot paper shall forthwith proceed to a polling compartment,
within the voting room, and there secretly mark his paper, and fold it up so as to conceal his
vote, and shall then put the ballot paper, so folded up, into the ballot box after having shown
to the presiding officer the official mark on the back; and shall quit the polling station as
soon as he has put his ballot paper into the ballot box.

The elector shall mark his vote upon the ballot paper by placing a cross opposite the name
of each candidate for whom he wishes to vote. The presiding officer shall on request give to
any elector such instructions as may appear to be necessary for the purpose of enabling him
to record a valid vote.?

6.10 Tendered Ballot Paper

If a person representing himself to be a particular elector named on the register applies for
a ballot paper after another person has voted as such elector, the applicant shall, upon duly
answering the questions set forth in the regulations, be entitled to mark a ballot paper in
the same manner as any other elector, but the ballot paper (referred to as a “tendered ballot
paper”) shall be of a colour differing from the other ballot papers and instead of being put
into the ballot box shall be given to the presiding officer, and shall be endorsed by him
with the name of the elector and his number in the register of electors, and set aside in a
separate packet, and shall not be counted by the returning officer. The name of the elector
and his number on the register shall be entered on a list to be called the tendered votes
list.30

6.11 Spoilt Ballot Papers

An elector who has inadvertently dealt with his ballot paper in such a manner that it cannot
be conveniently used as a ballot paper may, on delivering to the presiding officer the ballot
paper so inadvertently dealt with, and proving the fact of the inadvertence to the satisfaction
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of the presiding officer, obtain another ballot paper in the place of the ballot paper so
delivered up (referred to as a “spoilt ballot paper”), and the spoilt ballot paper shall be
immediately cancelled by the presiding officer writing the word “cancelled” across the face
thereof.

All spoilt ballot papers shall be preserved by the presiding officer, in a separate packet, and
shall be given up by him at the close of the poll to the returning officer.3!

6.12 Incapacitated Voters

If any elector is incapacitated by blindness or other physical cause from voting in the
manner laid down in the regulations or declares that he is unable to read or understand the
symbols, the poll clerk shall, at the request of the elector, and on being so ordered by the
presiding officer and in his presence and that of another election officer, mark the vote of
such elector on a ballot paper in the manner directed by such elector and the ballot paper so
marked shall be placed in the ballot box; and the name and number on the register of
electors of every elector whose vote is so marked for him, and the reason why it is so marked,
shall be entered on a list to be called the “list of votes marked by the presiding officer”.

All necessary precautions must be taken by the presiding officer to ensure that no person,
save the person by whom the ballot paper is marked for the voter and the other election
officer present, shall know for whom such voter has voted.32

6.13 Voting by Proxy

The following persons are entitled to vote by proxy —

(a) any member of the Police and any election officer, certified in writing by the
Commissioner of Police or the returning officer, as the case may be, to be engaged
in the performance of duties at the date of any election held;

(b) any service elector; and

(c) any candidate duly nominated for election.

At least seven days before the date of any election the Commissioner of Police, the
Permanent Secretary, Ministry of External Affairs and the returning officers of all the
constituencies shall forward to the Electoral Commissioner lists of persons entitled to vote
by proxy showing also the constituency in which they are entitled so to vote.

Any elector whose name appears on a list or whose name appears in a notice of taking of
poll published under the regulations may apply to the returning officer in the prescribed
form, not less than seven days before the date of such election aforesaid, for the issue of a
proxy paper appointing another person to vote as proxy for such elector.

The application form shall be filled in and signed by the applicant and the proxy, as
required.

The returning officer shall, on application, appoint the person designated by the elector in
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his application form as proxy for that elector and issue to the elector or, in the case of a
service elector, to the proxy, a proxy paper in the prescribed form. A person shall not be
entitled to have more than one proxy at a time appointed to vote for him at any election, nor
shall a person be entitled to vote in person at any election where that person’s application
for a proxy paper has been allowed.

A person shall not be capable of being appointed to vote, or of voting, as proxy at any
election unless he is a Commonwealth Citizen over eighteen years of age, and not subject to
any legal incapacity to vote as an elector, and a person shall not be entitled to vote as proxy
at the same election on behalf of more than two electors.

It shall be the duty of the returning officer to issue a proxy paper in pursuance of any
application duly made to him in that behalf if he is satisfied —

(a) that the applicant’s name appears on the register of electors for the constituency
and on a list of specified persons or, in the case of a candidate, on any notice of
poll; and

(b) that the proxy is capable of being, and is willing to be, appointed.

The returning officer shall keep a record (the list of proxies) of electors for whom proxies
have been appointed and of the names and addresses of the persons appointed. No person
must be permitted to vote as proxy unless he first surrenders to the presiding officer his

proxy paper.

Before delivering a ballot paper to a proxy, the presiding officer may, and shall, if requested
by a candidate or a polling agent, put to the person applying therefor the following
questions —

(a) are you the person whose name appears as A.B on your proxy paper and on the list
of proxies for this election as entitled to vote as proxy on behalf of C.D (the whole
entry from the register of electors to be read)?

(b) have you already voted here or elsewhere at this election as proxy on behalf of C.D?

and may require such person to furnish an impression of his thumb or, if he is incapacitated

by physical cause from impressing his thumb print, of such other finger as may be available
for the purpose.

If any person does not answer satisfactorily any question put to him, or refuses to furnish an
impression of his thumb or finger, or if the presiding officer is satisfied that the person
offering himself to vote is not the same person whose name is on the proxy paper and on the
list of proxies as entitled to vote as proxy on behalf of the elector, or that such person has
already voted at the election as proxy on behalf of the elector, the presiding officer may
refuse to give him a ballot paper.

If any person makes a false answer to any such question he is guilty of an offence.

If a person whose name appears on a proxy paper and on a list of proxies as proxy for an
elector applies for a ballot paper after another person has voted as proxy for the elector the
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presiding officer shall deliver to him a tendered ballot paper. In the case of a person
applying for a ballot paper as proxy for an elector, a mark shall be placed against that
proxy’s name in the list of proxies, to denote that he has received a ballot paper, in addition
to the mark placed against the number of the elector in the copy of the register of
electors.?

6.14 Close of Poll and Counting of Votes

The presiding officer of each voting room, as soon as practicable after the close of the poll,
shall, in the presence of the agents of the parties or of the candidates as the case may be,
make up into separate packets sealed with his own seal and the seals of such agents as desire
to affix their seals —

(a) the ballot box in use at his voting room unopened but with the key attached, and
so sealed as to prevent the introduction of additional ballot papers;

(b) the unused and spoilt ballot papers;

(c) the tendered ballot papers;

(d) the marked copies of the register of electors and the counterfoils of the ballot
papers;

(e) the tendered votes list, and the list of votes marked by the presiding officer;
and

(f) the list of proxies and the proxy papers,

and shall deliver such packets to the returning officer.

The packets must be accompanied by a statement made by such presiding officer, showing
the number of ballot papers entrusted to him, and accounting for them under the heads of
“ballot papers in the ballot box” and “unused, spoilt and tendered ballot papers”, which
statement is called the ballot paper account.

Each candidate may appoint not more than two persons (counting agents), to attend the
counting of votes at each counting compartment: provided that no person shall be appointed
as counting agent who has at any time been convicted of, and sentenced to a term of
imprisonment in respect of, any offence involving fraud, dishonesty or the use of violence
against the person of any individual.

Notice in writing of the appointments, stating the names and addresses of the counting
agents, shall be given by the candidate to the returning officer not later than three days
before the day of election and the returning officer may refuse to admit to the place where
the votes are counted any person purporting to be a counting agent in respect of whom such
notice has not been given.

If a counting agent dies or becomes incapable of acting as such, the candidate may appoint
another counting agent in his place and shall immediately give to the returning officer notice
in writing of the name and address of the counting agent so appointed.

On the day next following the poll the returning officer shall attend at the place of election
or such other place as he may appoint, and at 8am shall, in the presence of such of the duly
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appointed agents of the candidates as attend, break any seal affixed to each ballot box in
compliance with the regulations, open each ballot box and first proceed to count the ballot
papers contained in each ballot box and record the number thereof, keeping the ballot
papers with their faces upwards and taking all proper precautions for preventing any
person from seeing the numbers on the backs of such papers, and then proceed to count the
votes.

The returning officer may, with the approval of the Commission, in addition to any clerks,
appoint competent persons to assist him in counting the votes.

No person shall be allowed within the precincts of any place where a counting is carried out
except the election officers, the candidates and their official agents, if any, two counting
agents for each candidate at each counting compartment and the members of the police
force on duty.

The returning officer may limit the number of counting agents who may be admitted at any
one time at each counting compartment.

The returning officer shall, as far as is practicable, proceed continuously with the
counting of the votes allowing only time for refreshment, and excluding (except in
so far as he and the candidates or their official election agents otherwise agree) the
hours between 6pm and 8am. During the excluded period the returning officer shall
place the ballot papers and other documents relating to the election under his own
seal, and the seals of such of the agents of the candidates as desire to affix their
seals, and shall otherwise take proper precautions for the security of such papers and
documents.

Any ballot paper which has not on its back the official mark or on which votes are given to
more candidates or to a lesser number of candidates than required or on which anything,
except the number on the back, is written or marked by which the voter can be identified, or
which is unmarked or which there is any uncertainty as to the vote, shall be void and not
counted.

The returning officer shall endorse “rejected” on any ballot paper which he may reject as
invalid, and shall add to the endorsement “rejection objected to” if an objection to his
decision be in fact made by any agent.

The returning officer shall report to the Commission the number of ballot papers rejected
and not counted by him under the several heads of —

(a) want of official mark;

(b) voting for more candidates than entitled to;

(c) voting for a lesser number of candidates than required to;

(d) writing or mark by which the voter could be identified;

(e) unmarked or void for uncertainty,

and shall, on request, allow the agents of the candidates before such report is sent to
copy it.
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A candidate or his election agent may, if present when the counting is completed, require
the returning officer to have the votes recounted or again recounted but the returning officer
may refuse to do so if in his opinion the request is unreasonable.

No step shall be taken on the completion of the counting or any recount of the votes until
the candidates and election agents present at the completion thereof have been given a
reasonable opportunity to exercise the right conferred under the regulations.

Upon the completion of the counting, the returning officer shall seal up in separate packets
the counted and rejected ballot papers. He shall not open the sealed packet of tendered
ballot papers or of marked copies of the register of electors and counterfoils of ballot
papers, or of the list of proxies and the proxy papers, but shall proceed, in the presence of
the agents of the candidates, to verify each ballot paper account by comparing it with the
number of ballot papers counted by him as aforesaid, and the unused and spoilt ballot
papers in his possession and the tendered votes list, and shall seal each packet opened by
him after examination.

The decision of the returning officer as to any question arising in respect of any ballot paper
shall be final, subject to reversal on petition questioning the election or return.3

6.15 Equality of Votes

Whenever there is an equality of votes between any candidates at an election, the election as
between the candidates with an equal number of votes shall be decided by the drawing of
lots in the presence of the returning officer.

No elector shall be entitled to vote in a constituency for which he is the returning officer or
in which he performs the duties of the returning officer.3s

6.16 Declaration of Results

The returning officer shall, as soon as he shall have ascertained the result of the poll,
forthwith publicly announce such result and in the case of the election of more than one
member shall declare to be elected as members the candidate who has received the
greatest number of votes and the candidate or the candidates standing next in order on the
basis of the number of votes they have received up to the total number of seats to be
filled, and shall immediately thereafter certify by endorsement on the writ of election the
return of such candidates and the number of votes they have respectively obtained and
shall return that writ so endorsed to the President within the time for the purpose specified
therein.

In respect of Rodrigues the writ so endorsed shall be forwarded by the returning officer to
the Magistrate and Civil Commissioner for Rodrigues who shall forthwith inform the
Commission of the terms of endorsement of such writ and thereafter transmit the writ to the
President at the earliest opportunity.36
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— Section 7 —

ELECTION EXPENSES

7.01 Election Agents

On or before the day fixed for the election, each candidate or prospective candidate shall, by
notice in writing given to the returning officer, appoint either himself or some other person
as his election agent and specify an address within the electoral area to which all claims,
notices, writs, summonses and documents addressed to the candidate or to his agent may be
sent, and the returning officer shall forthwith give public notice of the name and address of
every election agent so appointed.

A candidate may, by notice in writing given to the returning officer, revoke the appointment
of his election agent, and, in the event of such revocation or of the death of the agent,
whether such event is before, during or after the election, forthwith appoint another election
agent and give written notice of his name and address to the returning officer who shall
forthwith give public notice thereof.

An election agent may act in relation to any matter required to be done in a polling station
by sub-agents appointed by him for that station and anything done for the purposes of the
Act by or to any sub-agents in his electoral area shall be deemed to be done by or to the
election agent, and any act or default of a sub-agent, which, if he were the election agent,
would be an illegal practice or other offence under the Act is an illegal practice or other
offence committed by the sub-agent, and the sub-agent is liable to punishment
accordingly.

A candidate shall suffer the like incapacity, as if the act or default had been the act or default
of the election agent unless he proves that he had no knowledge of that act or default.

Not later than two clear days before the poll the election agent shall declare in writing the
name and address of every sub-agent to the returning officer, who shall forthwith give
public notice thereof.

The appointment of a sub-agent shall not be vacated by the election agent who appointed
him ceasing to be election agent, but may be revoked by the election agent of the candidate,
and, in the event of such revocation, or of the death of a sub-agent, another sub-agent may
be appointed, and notice of his name and address shall forthwith be given in writing to the
returning officer, who shall forthwith give public notice thereof.

A document delivered at the address specified in the notice shall be deemed to have been
duly served on the election agent and every election agent may, in respect of any matter
connected with the election for which he is acting, be sued in any competent court.

The election agent of a candidate shall appoint every sub-agent, clerk and messenger
employed for payment on behalf of the candidate at an election, and hire every committee
room hired on behalf of the candidate.
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A contract whereby any expenses are incurred on account of, or in respect of, the conduct or
management of an election, shall not be enforceable against a candidate at such election
unless made by the candidate himself or by his election agent either by himself or by his
sub-agent.

The inability to enforce such contract against the candidate shall not relieve the candidate
from the consequence of any illegal practice having been committed by his agent.

Except as permitted by the Act, no payment, advance or deposit shall be made by a
candidate, at an election, or by an election agent on behalf of the candidate, or by any other
person, whether before, during, or after such election, in respect of expenses incurred on
account of, or in respect of, the conduct or management of such election, otherwise than by
or through the election agent of the candidate, whether acting in person or by a sub-agent.

All money provided by a person other than the candidate for any expenses incurred on
account of, or in respect of, the conduct or management of the election, whether as gift,
loan, advance or deposit, shall be paid to the candidate or his election agent and not
otherwise.37?

7.02 Authorised Amount of Election Expenditure

No election expenses shall be incurred and no sum shall be paid in respect of a candidature
in excess of the amount specified.

The maximum amount of election expenses to be incurred in respect of a candidature shall
be -

(a) inrespect of a Legislative Assembly election —
(i) where the candidate does not belong to any party, or there is no other candidate
belonging to the same party at the election in a constituency, 250,000 rupees;
(ii) where the candidate is not the only candidate belonging to a party at the
election in a constituency, 150,000 rupees;
(b) inrespect of a municipal council election, 50,000 rupees.

In determining the total expenditure incurred in relation to the candidature of any person at
any election regard shall not be had -

(a) to any deposit required to be made by the candidate on his nomination in compliance
with the regulations;
(b) to any expenditure incurred before the notification of the date fixed for the election
in respect of services rendered or materials supplied before such notification; or
(c) (i) any act done, services rendered or expenditure incurred by a public officer,
a local government officer or an officer of a statutory authority or corporation
either in the discharge or purported discharge of the officer’s functions while
that person was the holder of an office; or
(i) any act done, services used or expenditure incurred by that person while he
was the holder of an office.
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No expenditure shall be incurred in respect of the candidature of any person at any election
except by the candidate, his agent or a person authorised in writing by the agent.

No payment must be made by any candidate to any person other than his agent in
connection with his candidature of any election except ~

(a) expenditure for the candidate’s personal living expenses during the period of the
election to an amount not exceeding 25,000 rupees; and
(b) petty expenditure to an amount not exceeding 2,500 rupees.

This paragraph does not apply to a candidate who is his own official agent.

No expenditure must be incurred in respect of the candidature of a candidate at an election,
by a person authorised in writing by the agent of such candidate, in excess of the amount
specified in the authorisation.38

7.03 Unauthorised Expenditure

Where any expenditure is incurred in contravention of the Act, the person by whom such
expenditure was incurred and the candidate in connection with whose candidature it was
incurred shall be deemed to be guilty of an illegal practice.

A candidate shall not be guilty of an illegal practice by reason of any other person having
incurred any expenditure in connection with the candidature of the candidate in
contravention of sections 51, 52 or 54 unless it is proved that such expenditure was incurred
with his consent.

7.04 Return by Election Agent

Within six weeks after the day on which the candidate or candidates returned at an election
is or are declared elected, the election agent of every candidate at such election shall make
an election return to the returning officer for the electoral area in which he acted as an
election agent.

Every return shall contain a full statement under that appropriate head specified in the return
of all expenditure incurred in connection with the election by or on behalf of the candidate
and shall be supported by vouchers for all payments in excess of 30 rupees.

Every return made shall contain a full statement of all money, securities, or the equivalent of
money, received by the election agent from the candidate or from any other person in
connection with the election.

Every return shall be in the prescribed form and shall be sworn to before a Magistrate by the
agent by whom it is made.

Every return shall be supported by a declaration sworn to before a Magistrate by the
candidate stating —
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(a) that the return fully and accurately sets out all payments made by the candidate
himself; and

(b) that to the best of his knowledge, information and belief the return is a full and
accurate return of all expenditure incurred, and of all money, securities or the
equivalent of money received by the election agent, in connection with the
election.

Sub-paragraph (b) does not apply where a candidate acts as his own agent.

The returning officer shall, within 10 days after he receives a return, publish in a daily
newspaper a notice of the time and place at which the return and the documents in support
thereof can be inspected.

In Rodrigues, the notice shall be published by affixing copies thereof at such conspicuous
places in Rodrigues as the returning officer thinks fit.

Any candidate or election agent who fails to comply with any of the provisions of this
section is guilty of an offence.40

7.05 Claim and Payment for Election Expenses

Every claim against a candidate at an election, or his election agent, in respect of any
expenses incurred on account of, or in respect of, the conduct or management of such
election which is not sent in to the election agent within 14 days after the day on
which the candidates returned are declared elected shall be barred and shall not be
paid, and an election agent who pays a claim which is barred shall be guilty of an illegal
practice.

Where the election agent in the case of any claim sent to him within the time limited
disputes it, or refuses or fails to pay it within the period of 28 days, the claim is deemed to
be a disputed claim.

The claimant may bring an action for a disputed claim in the competent court. Any sum
paid by the candidate or his agent in pursuance of the judgment or order of such court shall
be deemed to be paid within the time limited by the Act.

On cause shown to the satisfaction of a Judge in Chambers, or, in Rodrigues, of the
Magistrate appointed for the purpose, the Judge or Magistrate, on application by the
claimant or by the candidate or by his election agent, may by order give leave for the
payment by a candidate or his election agent of a disputed claim, or of a claim for any
such expenses as are incurred although sent in after the time for sending in claims or
although such claim was sent in to the candidate and not to the election agent, and any
sum specified in the order of leave may be paid by the candidate or his election agent, and
when paid in pursuance of such leave shall be deemed to be paid within the time limited
by the Act.4!
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— Section 8 —

ELECTION OFFENCES

8.01 Corrupt Withdrawal from a Candidature

Any person who corruptly induces or procures another person to withdraw from being a
candidate at an election in consideration of any pecuniary or other reward or promise of
pecuniary or other reward is guilty of the offence of illegal payment.

Any person withdrawing, in pursuance of such inducement or procurement, is also guilty of
illegal payment.42

8.02 Name and Address of Printer on Placard

Every bill, placard or poster having reference to an election must bear on its face the name
and address of the printer and publisher.

Any person printing, publishing, or posting, or knowingly causing to be printed, published,
or posted, any bill, placard or poster and which does not bear on its face the name and
address of the printer and publisher, shall, if he is the candidate, or the election agent of the
candidate, be guilty of illegal practice and, if he is not the candidate or the election agent of
the candidate, shall commit an offence, the conviction for which is liability to a fine not
exceeding 1,000 rupees.43

8.03 Bribery and Treating

Any person who —

(a) directly or indirectly, by himself or by any other person on his behalf, gives, lends,
or agrees to give or lend, or offers, promises, or promises to procure or to endeavour
to procure, any money or valuable consideration to or for any elector, or to or for
any person on behalf of any elector, or to or for any other person, in order to induce
any elector to vote or refrain from voting, or corruptly does any such act on account
of any elector having voted or refrained from voting at any election;

(b) directly or indirectly, by himself or by any other person on his behalf, gives or
procures, or agrees to give or procure, or offers, promises or promises to procure
or to endeavour to procure any office, place, or employment, to or for any elector,
or to or for any person, on behalf of any elector or for any other person, in order
to induce such elector to vote or refrain from voting, or corruptly does any such
act on account of any elector having voted or refrained from voting at any
election;

(c) directly or indirectly, by himself or by any other person on his behalf, makes any
such gift, loan, offer, promise, procurement, or agreement to or for any person,
in order to induce such person to procure, or endeavour to procure, the return of
any person as an elected member of a council or the vote of any elector at any
election;
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(d) upon or in consequence of any such gift, loan, offer, promise, procurement, or
agreement, procures or engages, promises or endeavours to procure, the return of
any person as an elected member of a council or the vote of any elector at any
election;

(e) advances or pays, or causes to be paid, any money to or to the use of any other person,
with the intent that such money or any part thereof, shall be expended in bribery
at any election, or who knowingly pays, or causes to be paid, any money to any
person in discharge or repayment of any money in whole or in part expended in
bribery at any election;

(f)  before or during any election, directly or indirectly, by himself or by any other person
on his behalf, receives, agrees or contracts for any money, gift, loan or valuable
consideration, office, place, or employment, for himself or for any person, for
voting or agreeing to vote, or for refraining or agreeing to refrain from voting at
any election; or

(g) after any election, directly or indirectly, by himself or by any other person on his
behalf, receives any money or valuable consideration on account of any person having
voted or refrained from voting, or having induced any other person to vote or
refrain from voting, at any election,

is guilty of bribery.

A person who —

(a) corruptly by himself or by any other person, either before, during or after an
election, directly or indirectly gives or provides, or pays in whole or in part the
expenses of giving or providing, any food, drink, entertainment, or provision to or
for any person for the purpose of corruptly influencing that person, or any other
person, to vote or refrain from voting at such election; or

(b) corruptly accepts or takes any such food, drink, entertainment, or provision,

is guilty of treating.4

8.04 Undue Influence

A person who directly or indirectly, by himself or by any other person on his behalf, makes
use of, or threatens to make use of, any force, violence or restraint, or inflicts, or threatens
to inflict, by himself or by any other person any temporal or spiritual injury, damage, harm
or loss upon or against any person in order to induce or compel such person to vote or
refrain from voting, or on account of such person having voted or refrained from voting, at
any election, or who by abduction, duress or any fraudulent contrivance, impedes or
prevents the free exercise of the franchise of any elector, or thereby compels, induces, or
prevails upon, any elector either to give or refrain from giving his vote at any election, is
guilty of undue influence.

Any person who, on polling day —
(a) annoys, molests or otherwise interferes with an elector;

(b) attempts to obtain any information as to the candidate for whom an elector is about
to vote or has voted, or as to the number on the ballot paper given to an elector;
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(c) remains outside any voting room except for the purposes of gaining entry to the
voting room in order to vote; or
(d) within 200 metres of the precincts of a polling station —

(i) loiters in any street, or open place;

(ii) by word, message, writing or in any other manner, endeavours to persuade any
person to vote for any candidate or party or dissuades any person from voting
or from voting for any candidate or party; or

(ili) opens or maintains, for the purpose of any activity directed towards promoting
or procuring the election of a candidate at an election, an office in any room,
building or place, whether public or private, open or closed,

is guilty of undue influence.45

8.05 Personation

Every person who —

(a) atan election applies for a ballot paper in the name of another person, whether that
name is the name of a person living or dead, or of a fictitious person; or

(b) having voted once at any election, applies at the same election for a ballot paper
in his own name,

is guilty of personation.46

8.06 Disqualification on Conviction

Every person who is convicted of bribery, treating, undue influence or personation, shall,
without prejudice to any other punishment, be incapable during a period of seven years from
the date of his conviction —

(a) of being registered as an elector, or of voting at any election;
(b) of being a candidate at an election or, if elected before his conviction, of retaining
his seat.47

8.07 Illegal Practice

A person who —

(a) votes, or induces or procures any person to vote, at any election, knowing that he
or such other person is prohibited from voting at such election; or

(b)  before or during an election knowingly publishes a false statement of the withdrawal
of a candidate at such election for the purpose of promoting or procuring the
election of another candidate,

is guilty of an illegal practice.

A person who is guilty of an illegal practice is liable on conviction to a fine, and in addition
shall be incapable during a period of five years from the date of his conviction of being
registered as an elector or of voting at any election or of being a candidate at an election, or,
if elected before his conviction, of retaining his seat.48
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8.08 Offences by Election Officers
Every election officer who —

(a) makes in any record, return or other document which he is required to keep or make,
any entry which he knows, or has reasonable cause to believe to be false, or does
not believe to be true;

(b)  permits any person whom he knows, or has reasonable cause to believe, not to be a
blind person, an incapacitated person or an illiterate person, to vote in the manner provided
for blind persons, incapacitated persons or illiterate persons, as the case may be;

(c) refuses to permit any person whom he knows or has reasonable cause to believe to be a
blind person, an incapacitated person or an illiterate person to vote in the manner provided
for blind persons, incapacitated persons or illiterate persons, as the case may be;

(d) wilfully prevents any person from voting at the polling station at which he knows
or has reasonable cause to believe such person is entitled to vote;

(e) wilfully rejects or refuses to count any ballot paper which he knows, or has
reasonable cause to believe, is validly cast for any candidate; or

(f)  wilfully counts any ballot paper as being cast for any candidate, which he knows,
or has reasonable cause to believe, was not validly cast for such candidate,

shall commit an offence.4

8.09 Duty of Secrecy

Every officer, clerk, candidate and agent in attendance at a polling station shall maintain and
aid in maintaining the secrecy of the voting in the station, and shall not communicate except
for a purpose authorised by law, before the poll is closed, to any person any information as
to the name or number on the register of electors of any elector who has or has not applied
for a ballot paper or voted at that station or as to the official mark.

No person shall interfere with an elector when marking his vote, or otherwise attempt to
obtain in the polling station information as to the candidate for whom any elector in such
station is about to vote or has voted, or communicate to any person any information
obtained in a polling station as to the candidate for whom any elector in such station is
about to vote or has voted, or as to the number on the back of the ballot paper given to any
elector at such station.

Every officer, clerk, candidate and agent in attendance at the counting of the votes shall
maintain and aid in maintaining the secrecy of the voting, and shall not attempt to ascertain
at the counting the number on the back of any ballot paper, or communicate any information
obtained at the counting as to the candidate for whom any vote is given in any particular
ballot paper.

No person shall, directly or indirectly, induce any elector to display his ballot paper after he
has marked it so as to make known to any person the name of the candidate for or against

whom he has so marked his vote.

A person who contravenes these provisions commits an offence.50
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— Section 9 —

ELECTION PETITION

9.01 Grounds for Presenting Election Petition

An election petition complaining of an undue return or undue election of a member to the
Assembly, a municipal or village council on the ground that —

(a)

(b)

the person whose election is questioned was not qualified or was disqualified at
the time of the election; or

the election was avoided by reason of bribery, treating, undue influence, illegal
practice, irregularity, or any reason,

may be presented to a Judge in Chambers by —

(1) any person who voted or had the right to vote at the election to which the petition
relates;

(i1) any person who claims to have had a right to be returned or elected at the
election to which the petition relates;

(ii1) any person who alleges he was a candidate at the election to which the petition
relates.

A petition shall not be presented on the ground that a candidate other than the person whose
election is questioned was not qualified or was disqualified for election.

An election petition shall not be presented against a member and the return or election of a
member shall not be avoided on the ground that, in connection with, or in furtherance of, his
candidature or for his return or election —

(a)

(b)

any act was done, services were rendered or expenditure was incurred by a public
officer, a local government officer or an officer of a statutory authority or corporation
where the act was done, the services were rendered or the expenditure was incurred
either in the discharge or purported discharge of the officer’s function or while the
member was the holder of an office;

any act was done, services were used or expenditure was incurred by the member
where the act was done, the services were used or the expenditure was incurred while
the member was the holder of an office.5!

9.02 Procedure for Presenting Petition

On the presentation of an election petition —

(a)

(b)
(c)

the petition shall be signed by the petitioner, or all petitioners if more than one,
and shall be presented to a Judge in Chambers who shall fix a day on which the
Court shall hear the petition;

the petition shall be heard and determined by a court consisting of at least two
Judges;

the petition shall be presented within 21 days or in the case of Rodrigues 56 days
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after the date of the return made by the returning officer to the Commission of
the member to whose election the petition relates, unless it questions the return
or election upon an allegation of illegal practice and specifically alleges a payment
of money or some other act to have been made or done since the date of such return
by the member, or an agent of the member or with the privity of the member or
his election agent in pursuance or in furtherance of the illegal practice alleged
in the petition, in which case the petition may be presented at any time within
28 days or, in the case of Rodrigues, 70 days after the date of such payment or
other act;

(d) atthe time of the presentation of the petition or within three days thereof, security
for the payment of all costs, charges and expenses that may become payable by the
petitioner —

(i) to any person summoned as a witness on his behalf; or

(ii) to the member whose election or return is complained of, or to any other
person named as a respondent in the petition,

shall be given on behalf of the petitioner;

(e) the security shall be the amount prescribed and shall be given by recognizance to
be entered into before the Master by any number of sureties not exceeding four
approved by him, or by a deposit of money in the Registry of the Court or partly
in one way and partly in the other.52

9.03 Trial of Election Petition

During the trial of an election petition the Court may order —

(a) the production and inspection of any rejected ballot paper;
(b) the inspection of any counted ballot paper; or
(c) the opening of any sealed packet of counterfoils of used ballot papers.

In making and carrying into effect the order, the Court shall ensure that the way in which
the vote of any particular person has been given shall not be disclosed until it has been
proved that the vote was given and the vote has been declared by the Court to be invalid.

No person who has voted at an election shall, in any legal proceeding to question the
election or return, be required to state for whom he has voted.

9.04 Rules of Court Governing Trial of Petition

Rules as to the practice and procedure for the service and hearing of election petitions and
as to the matters connected therewith and as to the practice and procedure in respect of any
application made to the Court under regulations made for the conduct of elections to the
Assembly may be made in like manner as rules under the Courts Act.54
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SEYCHELLES

INTRODUCTION

Seychelles introduced a new Constitution in 1993 to govern the transition from a one-party
to a multi-party system of government. The Constitution sets out a number of provisions
which deal with elections and contains a transitional regime under which the first multi-
party elections were held.

The constitutional provisions dealing with elections generally will be presented herein first
and then the transitional arrangements which governed the organisation and conduct of the
first multi-party Presidential and National Assembly elections.

The principal instrument which dealt with the election organisation was the Constitution of
the Republic of Seychelles (First Presidential Election and First Assembly Election)
Regulations 1993 (referred to herein as “the Regulations”). The Regulations were made
under the Constitution by the Director of Elections in lieu of an Act of Parliament in the
circumstance, as a transitional measure.

— Section 1 —
RELEVANT CONSTITUTIONAL PROVISIONS

1.01 Right to Vote

A citizen of Seychelles who is registered as a voter in an electoral area shall be entitled to
vote, in accordance with the law, in the electoral area:

(1)  atan election for the office of the President;

(b) aran election of the members of the National Assembly; or

(c) in areferendum held under the Constitution,

unless any circumstances have arisen which, if the citizen were not so registered, would
cause the citizen to be disqualified under an Act made under the Constitution.!

1.02 Qualification for Registration as a Voter

A person who is a citizen of Seychelles and has attained the age of eighteen years is entitled
to be registered as a voter unless the person is disqualified from registration under an Act on
the ground of:

(a)  infirmity of mind;
(b)  criminality; or
(c) residence outside Seychelles.
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Any such Act may provide for different grounds of disqualification with regard to:

(a) an election for the office of President;
(b) an election of the members of the National Assembly; and
(¢) areferendum held under the Constitution.

A person is not entitled to be registered as a voter in more than one electoral area.2

1.03 Electoral Commissioner

There shall be an Electoral Commissioner who shall be appointed by the President from
candidates proposed by the Constitutional Appointments Authority for a term of office of
not more than seven years.

A person is qualified to be appointed as the Electoral Commissioner if:

(a) the person is qualified to be registered as a voter and is a person of proven integrity and
high repute; and

(b) the person is not a candidate in an election or is not the President, a Minister or a
member of the National Assembly.

Subject to the Constitution, the Electoral Commissioner shall not be subject to the direction
or control of any person or authority in the performance of the functions of the
Commissioner.

The Electoral Commissioner shall be paid such salary, allowances and gratuity as may be
prescribed by an Act and the salary, allowances or gratuity so payable shall be a charge on
the Consolidated Fund.

Subject to removal from office, the terms and conditions on which a person has been
appointed Electoral Commissioner shall not be altered to the disadvantage of the person
after the appointment.

The Electoral Commissioner shall at the end of the term of office, vacate the office and is
elegible for reappointment.?

1.04 Functions of Electoral Commissioner

The Electoral Commissioner shall:

(a) be responsible for the conduct and supervision of the registration of voters and of
elections and referenda;

(b) keep under continuous review the number and boundaries of the electoral areas into
which Mahé and Praslin are divided;

(c)  keep under continuous review the practices and working, including such matters as
finance, broadcast and advertising, of political campaigns in respect of elections
and referenda;
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(d) have such other functions as may be prescribed by or under the Constitution or an Act.

The Electoral Commissioner shall, within ninety days after each election or referendum
submit to the National Assembly and the President a report on the conduct of:

(a) the political campaign leading up to the election or referendum; and

(b) the election or referendum,

together with such recommendations as the Commissioner may consider necessary for the
purposes of ensuring true, fair and effective elections and referenda.

The Electoral Commissioner shall, not later than three years after the coming into force of
the Constitution and thereafter three years after the Commissioner last submitted a report
relating to the review of the boundaries of electoral areas in Mahé and Praslin, submit to the
National Assembly and the President such a report together with such recommendations
regarding changes in the number or boundaries of the electoral areas on Mahé and Praslin
which the Commissioner considers necessary in the circumstances.

As soon as is practicable within thirty days after the submission of the said report, the
President shall cause to be laid before the National Assembly the draft of an order by the
President for giving effect to the recommendations contained in the report relating to
changes in the number or boundaries of the electoral areas referred to in the report and the
draft may make provision for any matter which appears to the President to be incidental to or
consequential upon the other provisions of the draft.

When the draft order laid before the National Assembly is approved by resolution of the
National Assembly, the President shall make an order, which shall be published in the
Gazette, in terms of the draft and the order shall come into force on the next dissolution of
the National Assembly after the order is so published.

Where the draft order laid before the National Assembly is not approved by resolution of the
National Assembly, the President shall refer the matter to the Electoral Commissioner for its
reconsideration.4

1.05 Role of Director of Elections

For the purposes of the transitional arrangements “Director of Elections” was defined to
mean the person holding office as Chairman of the Constitutional Commission immediately
before the date of coming into force of the Constitution.

The Director of Elections shall, by notice in the Gazette, appoint the date or dates, which
shall be or, as the case may be, the first of which shall be not later than five weeks after the
date of coming into force of the Constitution, on which the first Presidential election and the
first Assembly election shall be held.

Subject to Schedule 7 of the Constitution (the transitional arrangements), the Director of
Elections may make regulations with respect to the holding and conduct of the first
Presidential election and the first Assembly election.
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The Director of Elections shall supervise and shall have general responsibility for the
conduct of the first Presidential election and the first Assembly election.

The Director of Elections shall for the purpose of conducting the first Presidential election
and the first Assembly election, appoint a Chief Registration Officer and a Chief Electoral
Officer and such number of registration officers, electoral officers, assistant registration
officers and assistant electoral officers as the Director thinks fit.

In the exercise of the functions of the Director of Elections, the Director of Elections shall
not be subject to the direction or control of any person or authority.

The Director of Elections shall discharge the functions of the Electoral Commissioner in
respect of the matters which may be prescribed by an Act and may, for this purpose make
regulations in respect thereof for the purposes of the first Presidential election and first
Assembly election.’

1.06 Electoral Areas

Seychelles shall be divided into as many electoral areas, as may be prescribed, for the
purposes of election of members to the National Assembly and each electoral area shall be
represented by one member of the National Assembly.

There shall be not less than nineteen electoral areas on Mahé and two electoral areas on
Praslin and the Inner Islands shall constitute one electoral area.

In determining the number and boundaries of the electoral areas on Mahé and Praslin the
Electoral Commissioner:

(a)  shall have regard to:

(1)  the boundaries of the electoral areas which exist at the time of the determination
by the Commissioner; and
(i1) the natural geographical features of Seychelles;

(b)  shall ensure that, each electoral area on Mahé shall have, as nearly as is practicable, an
equal number of inhabitants and each electoral area on Praslin shall have, as nearly as
is practicable, an equal number of inhabitants;

(c)  shall, for the purposes of the application of article 78(b) of the Constitution, ensure that
the total number of electoral areas is, as far as is practicable, a multiple of two.¢

— Section 2 —
ELECTION ADMINISTRATION

2.01 General Remarks

This and subsequent sections in the presentation refer to the arrangements for the first
Presidential election and first Assembly election of 1993. The role of the Director of
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Elections set out in Schedule 7 of the Constitution (hereinafter referred to as “the Schedule”)
and discussed above was pivotal in the administration for those elections.

2.02 Registration Officers

Subject to paragraph 11 of the Schedule, the Chief Registration Officer appointed under that
paragraph shall be responsible for the amendment of the existing registers of voters and may
give directions, not inconsistent with the Schedule, to any person exercising a function in
connection with the amendment of the existing registers of voters and the person shall
comply with those directions.

A registration officer appointed shall assist the Chief Registration Officer in all matters
relating to the amendment of the existing registers of voters for the electoral area for which
the registration officer has been appointed.

The Chief Registration Officer, a registration officer and an assistant registration officer may
demand from any person any information necessary for the amendment of the existing
registers of voters.

There shall be at least one registration officer for each electoral area but the Director may
appoint a registration officer for more than one electoral area.?

2.03 Electoral Officers

Subject to paragraph 11 of the Schedule, the Chief Electoral Officer appointed under that
paragraph shall be responsible for the supervision and conduct of the first Presidential
election and the first Assembly election and may give directions, not inconsistent with the
Schedule, to any person exercising a function in connection with the conduct of those
elections and the person shall comply with those directions.

An electoral officer shall have supervision over all matters relating to the conduct of the first
Presidential election and the first Assembly election in the electoral area for which the
person has been appointed.

The Chief Electoral Officer, an electoral officer or an assistant electoral officer may demand
from any person any information necessary to ascertain whether the person is entitled to
vote at the first Presidential election and the first Assembly election.

There shall be at least one electoral officer for each electoral area.8

— Section 3 —

REGISTRATION OF VOTERS

The Chief Registration Officer may amend the existing registers of voters for the purposes of:

()  removing any obsolete entries;

(b)  correcting any mistake in respect of the name and other particulars of a registered voter;

(¢)  where a registered voter has since the referendum changed the residence to another
electoral area, registering the voter in the existing register of voters of that electoral area;
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(d) registering any voter who has, since the referendum, become qualified to be registered
as a voter; or

(e) deleting the name and other particulars of any person not qualified to be entered as a
registered voter.

The Chief Registration Officer shall, before amending the existing registers of voters,
publish, within eight days of the publication of a notice by the Director in the Gazette, a
notice in a local newspaper and such other news media as the Chief Registration Officer
deems appropriate inviting persons:

(a) to inspect the amendments the Chief Registration Officer intends to make to the
existing register of voters; and

(b) to lodge any objections thereto in such form as may be provided by the Director,

such place and within such time, not being later than five days of the publication of the

notice under this sub-regulation, as may be specified in that notice.

The Chief Registration Officer shall ensure that there be present, at the place where and the
time when the amendments to the existing registers of voters are inspected, a registration
officer or an assistant registration officer for the purpose of receiving any objection.

The Chief Registration Officer, after giving the person who has lodged an objection not less
than three days notice, shall, within five days after receiving an objection. hear the person
and, after considering such other evidence as the Chief Registration Officer thinks relevant
and necessary and after consulting the Director, uphold or reject the objection and the Chief
Registration Officer shall, immediately notify the person of the decision and, where the
objection has been rejected, give reasons for the rejection in writing.

The Chief Registration Officer shall after all objections made have been concluded. amend
the existing registers accordingly and certify the register of voters for each electoral area for
the purposes of the first Presidential election and first Assembly election.

Where the Chief Registration Officer is of the opinion that an objection is frivolous or
vexatious, the person lodging the objection may be required to deposit a stipulated sum of
money, with objection and where the objection is rejected, the deposit shall be forfeited to
the Republic.?

— Section 4 —
NOMINATION OF CANDIDATES

4.01 Nomination Day

The Director shall, at least twenty-one days before the earliest date fixed for the elections,
hereafter referred to as the “election day”, by notice published in the Gazette appoint the
date, place and time for the nomination of candidates for the elections and shall in the notice
specify:
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(a) the sum required to be deposited or secured with the Director by each candidate for the
elections; and

(b) the number of persons required to endorse the nomination paper of each such
candidate.

The Director may appoint the same place or different places for nomination of candidates
for elections.!0

4.02 Requirements for Nomination

Every candidate for the elections shall be nominated by means of a nomination paper
provided for the purpose by the Director.

The nomination paper shall be submitted by the candidate on the nomination day at the time
and place appointed in the notice published as required:

(a) in the case of the first Presidential election, to the Director; and
(b) in the case of the first Assembly election, to the electoral officer appointed for the
electoral area for which the candidate proposes to stand for election.

The nomination paper submitted by each candidate for the elections shall be signed by the
candidate and:

(a)  nthe case of the first Presidential election, shall be endorsed to the satisfaction of the
Director by such number of persons entitled to vote at that election as is specified in the
Regulations; and

(b) 1n the case of the first Assembly election, shall be endorsed to the satisfaction of the
electoral officer by such number of persons, specified by the Director in the notice
which set the date for nomination, entitled to vote at that election in the electoral area
for which the candidate stands for election.

Each nomination paper shall be accompanied by:

(a)  a certificate issued by the Director certifying the deposit of or securing of the sum
specified in the notice;

(b)  such number of photographs of the candidate in such form and of such size as the
Director may specify in the nomination paper provided by the Director; and

(¢) asymbol or a colour to identify the party or the candidate or, if he is an independent
candidate, the candidate.

Any nomination paper submitted after the expiration of the time specified shall be rejected.
After the expiration of the time specified for submission of nominations:
(a) inthe case of the first Presidential election, the Director; and

(b) in the case of the first Assembly election, the electoral officer of the electoral area, for
which the candidate stands for election,
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shall, as soon as is practicable thereafter, determine whether to accept or reject the
nomination of a candidate.

A candidate may object to the acceptance of a nomination paper of any other candidate on
the grounds that the other candidate is not qualified to stand for the first Presidential election
or, as the case may be, the first Assembly election, or that the nomination paper does not
comply with the Regulations.

The Director or, as the case may be, the electoral officer shall consider the objections and
determine whether to accept or reject the nomination paper.

The determination made by the Director or, as the case may be, the electoral officer shall be
final.!!

4.03 Withdrawal of Candidates

A candidate for the elections may withdraw the nomination at any time by notice in
writing to the Director and shall, where the candidate withdraws the nomination at least
seven days before the election day, be refunded the deposit or returned the security for the
deposit.!2

— Section 5 —
PREPARATION FOR POLLING

5.01 Names of Candidates and Polling Station

The Chief Electoral Officer shall at least fifteen days before election day by notice published
in the Gazette and a local newspaper specify:

(a)  the address of the polling station for each electoral area;

(b) the time when voting may commence and the time of closing of the poll;

(c) the name of each candidate separately for the first Presidential election and
separately for the first Assembly election, as the case may be, the name of the
registered political party of which the candidate is a member or the fact that the
candidate is an independent candidate and the symbol or the colour, as the case
may be.

The electoral officer of an electoral area shall allow a voter of that electoral area who at the
time specified for the closing of the poll in the notice published:

(a) is inside the polling station; or

(b) in the opinion of the electoral officer, was in the immediate precincts of the polling
station at that time and was prevented from entering the polling station because of
congestion therein,

to vote at elections before closing the poll.!3
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5.02 Polling Agents and Counting Agents

Each candidate may appoint a person to be known as a polling agent to attend at the polling
station during voting and a person to be known as a counting agent to attend the counting of
votes at the place of counting of votes.

The candidate shall not later than seven days before the election day notify in writing the
Chief Electoral Officer the name, national identity number and address of the polling agent
and counting agent of the candidate.

The Chief Electoral Officer shall as soon as is practicable before the election day issue a
polling agent and a counting agent with a certificate and:

(a) an electoral officer shall not allow a person to attend at a polling station as a polling
agent;

(b) the Chief Electoral Officer or the electoral officer, as the case may be, shall not allow a
person to attend at counting of votes as a counting agent,

unless the person holds the certificate issued by the Chief Electoral Officer.

Where the polling agent or counting agent of a candidate dies or becomes incapable of
performing the functions as polling agent or counting agent before the election day the
candidate shall forthwith appoint another person as polling agent or counting agent, as the
case may be, and shall notify the Chief Electoral Officer in writing of the change and the
reasons therefor and the Chief Electoral Officer shall issue a certificate to the person so
appointed.

A polling agent shall, as far as is practicable, be so posted at a polling station so as to be able
to see each person who applies to vote, hear the name of that person being called, see the
ballot paper being handed and see the entrance of the compartment used by the voter for the
purpose of recording the vote but so that the polling agent cannot see how the voter votes.

A candidate may appoint more than one person as the polling agent but not more than one of
such persons shall at any one time be posted at a polling station as the polling agent of the
candidate.

A candidate may appoint the same person as the polling agent and counting agent and a
person appointed as polling agent for a candidate nominated by a registered political party
for the first Presidential election may be appointed as the polling agent for a candidate of the
same political party for the first Assembly election at the same polling station.!¢

5.03 Arrangement at Polling Station

A polling station shall be furnished with:

(a)  such number of compartments as the electoral officer of that polling station thinks
necessary for the purpose of allowing voters to record their votes screened from
observation;
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(b) sufficient number of ballot boxes for the elections;

(c) notices, both inside and outside the station, containing instructions relating to the
voting to be followed at the elections;

(d) notices showing the name of each candidate at the elections separately together with
the photograph of the candidate and the registered political party or the independent
status of the candidate;

(e) sufficient copies of the register of voters for the electoral area;

(f)  such other things which the Chief Electoral Officer may direct to be kept at the polling
station.!s

5.04 Procedure before Commencement of Polling

The electoral officer at the polling station shall, immediately before the beginning of voting
at a polling station, show to persons lawfully present at the station that the ballot boxes are
empty and then shall close and seal the boxes in such a manner as to prevent the boxes from
being opened without the seals being broken.!®

5.05 Procedure for Voting

Voting for the elections at the polling station shall be conducted in substance and as nearly
as possible in the following manner:

(a) aperson wishing to vote at the polling station shall:

(i) attend personally the polling station; and

(i) satisfy the electoral officer of the identity to vote and that the person has not
voted at the station or elsewhere at the elections;

(b) the electoral officer, on being satisfied, shall:

(1) call out the number and particulars of the person as stated in the copy of the
register of voters at the polling station;

(i1) in respect of each election separately, stamp a ballot paper with an official mark
and deliver them to the person with an envelope similarly stamped with the mark
into which the voter shall place the ballot paper;

(iii) place a mark against the name of the person on the copy of the register of voters
to denote that a ballot paper in respect of each election has been delivered to the
person; and

(iv) explain to the person how to record the vote; and

(¢) the person shall go immediately into one of the compartments at the polling station
and, without delay, record the vote in respect of each election separately in the manner
required, place the ballot papers inside the stamped envelope and place the envelope in
the ballot box provided for this purpose.

Where a voter is incapacitated by blindness, or other physical cause or otherwise or is
illiterate, the voter shall, after receiving each of the ballot papers and the stamped envelope,
enter the compartment or the place designated for the purpose by the electoral officer
accompanied by the electoral officer and a person selected by the voter and in the presence
of the person selected direct to the electoral officer how the vote is to be cast and the
electoral officer shall mark each of the ballot papers of the voter accordingly, place the ballot
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papers in the stamped envelope and after leaving the compartment or the place designated
for the purpose by the electoral officer with the voter and the other person place the stamped
envelope in the ballot box provided for this purpose and the voter shall be deemed to have
voted.

An electoral officer or an assistant electoral officer:

(a) shall not refuse admission to the polling station of the person selected by a voter;

(b) shall allow the person selected by a voter to be present at the time when the voter is
instructing the electoral officer how the vote is to be cast; and

(c) shall mark each of the ballot papers in the presence of the person selected by the
voter.

A voter or the electoral officer, as the case may be, shall not place on either of the ballot
papers or the stamped envelope any writing or mark by which the voter may be identified.!?

5.06 Allegation of Irregularities

Where an electoral officer at a polling station has reason to believe or a polling agent at that
station alleges that a person wishing to vote at the station is not a person entitled to vote at
the station, the electoral officer shall:

(a) advise the person accordingly, giving reasons for the belief, or, where the polling agent
has made an allegation, require the polling agent to state in the presence of the person
wishing to vote the reason for the allegation;

(b)  warn the person that he may commit an offence by voting.

Where the polling agent refuses to state the reason for the allegation, the electoral officer
shall disregard the allegation.

Where an electoral officer has warned a person wishing to vote and notwithstanding the
warning the person:

(a)  persists in voting;

(b)  produces evidence that the person is the person entitled to vote;

(c) makes and subscribes to the declaration stipulated,

the electoral officer shall record in writing the full name and address which the person gives
and where the person votes, state that fact in the record.!8

5.07 Declaration of Voter

An electoral officer at a polling station may, but shall on the request of a polling agent,
require a person who wishes to vote, before the person is given the ballot papers, to furnish
evidence of the identity of the person to the satisfaction of the electoral officer and to make
and subscribe to a declaration in the form provided by the Chief Electoral Officer.

Where a person who wishes to vote fails to furnish evidence of his identity to the satisfaction
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of the electoral officer or make and subscribe to the declaration required, the electoral officer
shall refuse to give to the person the ballot papers.!®

5.08 No Communication with Voter at Polling Station

No person, other than the Chief Electoral Officer or the electoral officer or assistant electoral
officer of the polling station, shall communicate with a voter while the voter is in the polling
station for the purpose of voting and the electoral officer may require any person who
contravenes this stipulation to leave the polling station.20

5.09 Close of Poll and Counting of Votes

The electoral officer shall, as soon as is practicable, after each ballot box is full and in
respect of other ballot boxes after the close of the poll, in the presence of the respective
polling agents who wish to attend:

(a) close and seal the aperture of each ballot box and place the seal of the electoral officer
thereto and allow the respective polling agents who are present to place their seals thereto;

(b) separately in respect of each election, make up in a separate packet the unused ballot
papers and envelopes;

(c)  mark the copy of the register of voters;

(d) separately in respect of each election, complete a statement, to be known as the ballot
paper account, in the form provided by the Director;

(e) separately in respect of each election, place the packet of unused ballot papers and
envelopes and register of voters together with any record made in respect of alleged
irregularity in a bag and seal the bag with the seal of the electoral officer.

The electoral officer shall, as soon as is practicable, make arrangements for the counting of
votes at the polling station and give notice of the time of counting to the candidates, if they
are present, and the counting agents of each of the candidates and commence the counting of
votes at the time specified in the notice.

In the case of the elections at the electoral area consisting of the islands other than Mahé and
Praslin, the electoral officer shall forward the sealed ballot boxes, bags and the ballot paper
accounts in respect of the elections to an electoral officer designated for the purpose by the
Director who is referred as “designated electoral officer”.

The Chief Electoral Officer may appoint such assistants, to be known as enumerators, as the
Chief Electoral Officer thinks necessary for the purpose of assisting the Chief Electoral
Officer, the electoral officer or the designated electoral officer, as the case may be, in the
counting of the votes.

The designated electoral officer shall, after the receipt of the ballot boxes for the electoral
area consisting of the islands other than Mahé and Praslin:

(a)  make arrangements for counting of votes;
(b)  give notice of the place and time, which shall not be earlier than the close of poll of
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other electoral areas, of the counting of votes to the candidates, if they are present, and
to the counting agents of each of the candidates; and

(c) commence the counting of votes at the time and place specified in the notice and in the
manner specified.

The electoral officer or the designated electoral officer, as the case may be, shall, at the time
and place notified for the counting of the votes and in the presence of the candidates, if they
are present, and the counting agents of each candidate who may be present, examine and
offer the candidates and the counting agents the opportunity to also examine the seals of all
ballot boxes and sealed bags, as the case may be.

In respect of each election, the electoral officer or the designated electoral officer, as the case
may be, shall, in the presence of the candidates, if they are present, and the counting agents
of each of the candidates who may be present, with the help of enumerators examine, count
and record the number of envelopes contained in each ballot box.

When a stamped envelope:

(i)  does not bear the official mark;

(i1)  has anything written or marked by which a voter can be identified; or

(i11)  is mutilated or torn,

the stamped envelope shall be rejected and shall be endorsed with the word “rejected” by the
electoral officer or designated electoral officer, as the case may be, and if a candidate or a
counting agent of a candidate who may be present objects to the decision of the electoral
ofticer or the designated electoral officer, as the case may be, also with the words “rejection
objected to”.

The envelopes, other than the envelopes rejected, shall be opened and the ballot papers
inside shall be examined and sorted into two separate groups, one for the first Presidential
election and the other for the first Assembly election.

Where a ballot paper:

(1) does not bear the official mark;

(11)  has anything written or marked by which a voter can be identified;

(iit) is mutilated or torn;

(iv)  has not been placed in a stamped envelope; or

(v)  does not contain a clear indication of the candidate for whom the voter has voted,

the ballot paper shall be rejected and shall be endorsed with the word “rejected” by the
electoral officer or the designated electoral officer, as the case may be, and if a candidate or a
counting agent of a candidate who may be present objects to the decision of the Chief
Electoral Officer or the electoral officer, as the case may be, also with the words “rejection
objected to”.

The ballot papers in each group shall thereafter be counted and the electoral officer or the
designated electoral officer, as the case may be, shall record the number of ballot papers in
each group.
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The ballot papers shall be kept with their faces upwards while being counted and
recorded.

Subject to the decision of the court on an election petition, the decision of the Chief
Electoral Officer, electoral officer or designated electoral officer, as the case may be, as to
the question arising in respect of an envelope or a ballot paper is final.

The electoral officer or the designated electoral officer, as the case may be, shall prepare a
statement showing the number of envelopes and ballot papers rejected under the following
heads:

(a)  want of official stamp;

(b)  writing or mark by which a voter could be identified;

(c)  mutilated or torn;

(d) a ballot paper not placed in a stamped envelope; and

(e) absence of a clear indication of the candidate for whom the voter has voted,

and shall, on request, allow a candidate, if present, or the counting agent of each candidate,
as may be present, to copy the statement.

A candidate or the counting agent of a candidate may, if present at the counting of ballot
papers, require the Chief Electoral Officer or electoral officer, as the case may be, to have
the vote recounted once.

The Chief Electoral Officer or electoral officer, as the case may be, may, on his own motion,
recount the ballot papers.

In respect of each election, upon the conclusion of the counting of the votes, the electoral
officer or the designated electoral officer, as the case may be, shall with the assistance of the
enumerators:

(a) in the presence of the candidates, if present, or the counting agents of candidates, as
may be present, proceed to verify the ballot paper account by comparing the number of
ballot papers recorded in the account with the number of ballot papers counted,
rejected and unused,

(b) seal in separate packets the counted, rejected and unused ballot papers and rejected
envelopes;

(c) prepare a statement as to the result of the verification carried out and, on request, allow
a candidate or the counting agent of a candidate to copy the statement.

The electoral officer or the designated electoral officer, as the case may be, shall as soon as
is practicable after the result of the election has been ascertained, transmit:

(a)  astatement of the result to the Director;
(b) the ballot boxes, bags and other documents used in connection with the election to the
Chief Electoral Officer.2!
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5.10 Second Ballot

Where on the statement of the result transmitted to the Director in respect of the first
Presidential election, no candidate receives more than fifty per cent of the votes cast, the
Director shall not declare the result of the election and the provisions of the Regulations
relating to a second ballot shall apply.

Where on the statement of the result transmitted to the Director in respect of the first
Assembly election, an equality of votes is found to exist among the candidates receiving the
highest number of votes in any electoral area, the Director shall without declaring the result
of the election make arrangements for the holding of a second ballot in that electoral area
among those candidates receiving equality of votes and the relevant regulation shall apply to
the second ballot.22

5.11 Notice of Result of Election

The Director shall, as soon as is practicable after receiving the statement of the result:

(a)  of the first Presidential election;
(b) of the first Assembly election,
declare the result of the election.

As soon as is practicable after announcing the result, the Director shall, by notice in the
Gazette:

(a)  publish:

(i)  the results of the first Presidential election and the first Assembly election; and

(i) in accordance with Schedule 4 of the Constitution, declare the number of
proportionately elected members of the National Assembly which each political
party is entitled to nominate;

(b)  call upon each registered political party which is entitled to nominate a proportionately
elected member of the National Assembly to submit to the Director, within seven days
after the publication of the results of the first Assembly election, the names and other
particulars of the proportionately elected members.2?

— Section 6 —
ELECTION PETITION

6.01 Avoidance of Elections

The result of the first Presidential election or the first Assembly election shall not be
questioned or subject to review in any court except on an election petition presented to the
Constitutional Court under the Regulations.

An election petition may be presented within ten days of the publication of the results.
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A petitioner in an election petition may claim:

(a) adeclaration that the election is void; or
(b) arecount of the ballot papers.

The Constitutional Court, before hearing an election petition, shall require the petitioner to
furnish security of such nature and in such amount as the Court may direct for the payment
of costs, charges and expenses that may become payable by the petitioner.

The Constitutional Court may declare that an election is void if the Court is satisfied:

(a) that there was a non-compliance with the Regulations relating to the election and the
non-compliance affected the result of the election;

(b) that an illegal practice was committed in connection with the election by or with the
knowledge and consent or approval of the candidate or by or with the knowledge and
consent or approval of any of the agents of the candidate;

(c) that the candidate at the time of the election was not a person qualified to be elected
as President or a directly elected member of the National Assembly, as the case
may be.

The Constitutional Court may order a recount of the ballot papers where it is satisfied that
there was an irregularity in the counting of the ballot papers that affected the results of the
election.24

6.02 Trial of Election Petition

The trial of an election petition shall be held in the same manner as a trial before the
Supreme Court in its original civil jurisdiction.

The Constitutional Court may:

(a) by an order, compel any person who appears to the Court to be concerned in the
election to attend as a witness at the trial; and

(b) examine a witness compelled to attend the Court or any person in Court, although the
person has not been called as a witness.

A witness or a person present in Court may be examined or cross-examined, as the case may
be, by the petitioner, respondent and Attorney-General or his representative, if present at the
trial.

Where it appears to the Constitutional Court on an election petition:

(a) that an act or omission of a candidate or the agent of a candidate or any other person,
which, but for this regulation, would be an illegal practice, has been done or made in
good faith through inadvertence or accidental miscalculation or some other reasonable
cause of a like nature; or

(b) that upon taking into account all the relevant circumstances it would be just that the
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candidate, agent of the candidate or the other person should not be subject to any of the
consequences for such act or omission,
the Court may make an order allowing the act or omission, which would otherwise be an
illegal practice under the Regulations, to be an exception to the Regulations and the
candidate, agent or other person shall not be subject to the consequences under the
Regulations in respect of the act or omission and the result obtained by the candidate shall
not, by reason only of that act or omission, be declared to be void.2s

6.03 Certificate of Court as to Validity of Election

At the conclusion of the trial of an election petition the Constitutional Court shall
determine:

(a)  whether the election was valid;

(b)  whether the election was void; or

(c)  whether a recount of the ballot papers is required or not,
and shall certify the determination to the Director.

Such determination shall, subject to an appeal to the Court of Appeal, be final.

Where the Constitutional Court determines that an election is void, all the proceedings with
regard to the election shall be recommenced.

Where the Constitutional Court determines that a recount of ballot papers is required, the
Director shall:

(a)  cause the ballot papers to be recounted in accordance with the Regulations and subject
to any directions of the Court; and
(b)  declare the result of the recount.26

6.04 Report of Court as to Illegal Practice

At the conclusion of the trial of an election petition, the Constitutional Court shall report in
writing to the Director:

(a)  whether an illegal practice has been proved to have been committed by a candidate or
an agent of the candidate and the nature of the practice;

(b)  names and descriptions of all persons who have been proved at the trial to have been
guilty of an illegal practice.

Before making any report in respect of a person who is not a party to an election petition the
Constitutional Court shall give the person an opportunity to be heard and to call evidence to
show why he should not be reported.

When the Constitutional Court reports that an illegal practice has been committed by a
person, the person is disqualified for a period of five years from the date of the report from
being registered as a voter and from voting at an election or a referendum.
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The Director shall cause the name of the person reported to be removed from the register of
voters and a note of the disqualification to be entered into any other register of voters
prepared under any law.2’

— Section 7 —

SECRECY

A polling agent, counting agent or such other person authorised under the Regulations by
the Director or the Chief Electoral Officer to attend at a polling station or at the counting of
votes shall, unless he has already taken an oath of secrecy under the Regulations, take an
oath of secrecy in the form provided by the Chief Electoral Officer before attending at the
polling station or counting of votes.

The Director of Elections or Chief Electoral Officer, an electoral officer, designated electoral
officer, assistant electoral officer, enumerator or any other person shall not, except for a
purpose authorised:

(a) seek to obtain any information as to the candidate for whom a person is about to vote or
has voted at a polling station;

(b) communicate to any person any information concerning for whom a person has voted;

(c) communicate to any person as to the name or number of a voter who has or has not
applied for a ballot paper or voted at a polling station or as to the official mark used for
stamping a ballot paper;

(d) communicate or seek to communicate with any person after that person has received a
ballot paper and before that person has placed the paper in the ballot box;

(¢) communicate to any person any information regarding the number of votes a candidate
has received in respect of a particular election before the declaration of the results of
that election.28

— Section 8 —
OFFENCES

8.01 General Offences

A person who:

(a) for the purposes of procuring the registration of the person or any other person as a
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