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LAW REFOR M I N ZAMBIA : EXPERIENCE S AN D PERSPECTIVE S 

A pape r prepare d b y Professo r M.P . MVUNGA , Director , 
Law Developmen t Commissio n an d presente d b y 

The GOVERNMEN T O F ZAMBI A 

A. INTRODUCTIO N 

The nee d fo r systemati c la w refor m ha s bee n fel t b y man y Government s i n th e 
Commonwealth, n o les s tha n ourselve s i n Zambia . Thos e olde r Member s o f th e 
Commonwealth, wh o hav e ha d th e resources , hav e lon g establishe d permanen t la w refor m 
agencies devote d t o th e wor k o f reviewin g an d updatin g th e law s t o confor m wit h 
contemporary need s an d t o b e a n effectiv e instrumen t i n th e developmen t o f th e country . 
These la w refor m agencie s hav e don e commendabl e wor k fro m whic h w e hav e bee n drawin g 
useful lesson s fo r thos e o f u s wh o hav e somewha t mad e a  belate d beginnin g i n th e tas k o f 
systematic la w reform . Th e 197 7 Meetin g o f th e La w Refor m Agencie s i n th e 
Commonwealth hel d a t Marlboroug h Hous e i n Londo n durin g th e perio d 2- 3 Augus t provide d a 
unique opportunit y a t whic h variou s development s i n th e f iel d o f la w refor m emerged . 

Conscious o f th e importan t rol e a  la w refor m agenc y ha s i n th e country' s lega l system , 
this Pape r attempt s t o exhibi t th e Zambia n experienc e i f onl y t o evok e discussio n o f simila r 
experiences throughou t th e Commonwealth . I n thi s wa y i t i s hope d tha t compariso n o f note s 
is boun d t o augmen t ou r ow n effort s i n th e f iel d o f refor m o f th e law . Indee d i t i s al l th e 
more importan t fo r u s wh o shar e th e Britis h legac y i n ou r laws , whic h i n a  numbe r o f 
situations sti l l lag s behin d eve n whe n Englan d ha s mad e significan t stride s i n renovation s o f 
the sam e law s whic h sti l l gover n man y form s o f right s an d interes t i n ou r nationa l l i fe . 

B. TH E LA W DEVELOPMEN T COMMISSIO N O F ZAMBI A 

( i ) Functions , structur e an d compositio n 

The La w Developmen t Commissio n o f Zambi a wa s establishe d i n 197 4 b y th e enactmen t 
of th e La w Developmen t Commissio n an d Institutio n o f Legislativ e Draftin g Ac t (No . 5 
1974). Althoug h th e Ac t establishin g th e Commissio n wa s passe d i n 1974 , th e Commissio n 
only becam e functiona l i n 1976 . 

Init ially i t wa s intende d tha t th e Institut e o f Legislativ e Draft in g b e establishe d a s a n 
adjunct t o th e Commission . Th e ai m wa s tha t althoug h th e Institut e woul d b e primaril y 
concerned wit h th e trainin g o f parliamentar y draftsmen , i t woul d mak e it s draftin g service s 
available t o th e Commission . I n thi s wa y th e Commissio n woul d hav e bee n submittin g it s 
completed Project s wit h draf t Bill s presente d b y th e Institut e appended . 

This arrangemen t woul d hav e bee n ver y idea l considerin g tha t th e Attorney-General' s 
Chambers ha s experience d seriou s constraint s i n it s establishmen t o f parliamentar y 
draftsmen. Thi s i n tur n ha s entaile d tha t no t al l importan t legislatio n coul d b e dispose d o f 
as expeditiousl y a s woul d hav e bee n wished . O n accoun t o f th e lac k o f provisio n o f 
draftsmen th e Commission , unti l ver y recently , ha s als o experience d thi s handica p i n it s 
functions. Unfortunatel y th e Institut e ha s remaine d a  concep t i n th e establishin g Ac t an d t o 
date ha s no t take n o f f . 

On th e function s o f th e Commission , th e establishin g Ac t ha s inte r ali a give n th e 
Commission thi s statutor y mandate : "  t o tak e an d kee p unde r revie w al l th e la w wit h 
a vei w o f it s systemati c developmen t an d reform , includin g i n particula r th e codificatio n o f 
such law , th e eliminatio n o f anomalies , th e repea l o f obsolet e an d unnecessar y enactments , 
the reductio n o f th e numbe r o f separat e enactment s an d generall y th e simplificatio n an d 
organisation o f th e law" . 

In it s operation s th e Commissio n work s primaril y unde r th e directive s o f th e Ministe r o f 
Legal Affair s an d Attorney-General . Th e Ministe r ca n an d ha s directe d th e Commissio n t o 
carry ou t specifi c assignments . Althoug h a  matte r ca n b e referre d t o th e Commissio n b y a 
Government Ministr y o r Department , thi s ha s t o b e approve d b y th e Minister . Similarl y 
although th e Commissio n ca n an d ha s init iate d Projects , thes e hav e ha d t o b e approve d b y 
the Minister . 
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This arrangemen t ha s worke d ver y satisfactoril y particularl y i n th e ver y recen t past , 
because i t ha s afforde d th e Ministe r th e necessar y facilit y i n variou s la w refor m Projects . 
The Minister , a s th e Chie f Lega l Adviso r t o th e Government , ha s increasingl y bee n usin g th e 
Commission i n quit e a  numbe r o f urgen t assignments , requirin g a  revie w an d refor m o f th e 
law. Fro m th e Commission' s poin t o f vie w th e Ministe r ha s provide d a  usefu l linkag e 
between lega l researc h an d legislatio n fo r i t i s th e Ministe r wh o initiate s th e legislativ e 
process. 

On th e structur e o f th e Commission , althoug h th e Commissio n i s a  statutor y body , 
administratively i t i s a  Departmen t i n th e Ministr y o f Lega l Affairs . Th e Ministr y control s 
and supervise s th e Commission' s budge t an d votes . Th e Commissio n als o i n tur n relie s fo r 
both financia l an d administrativ e servicin g o n th e Ministry . Th e advantag e i n thi s 
arrangement i s tha t th e Commissio n ha s acces s t o Governmen t facilities . Th e disadvantage s 
can, however , b e tha t th e Commission' s function s ca n suffe r an d b e retarde d b y th e pac e 
of Governmen t bureaucracy . 

On th e composition , th e Commissio n ha s a  Counci l o f Commissioner s al l o f who m excep t 
for th e Directo r ar e appointe d b y th e Minister . Ther e i s provisio n fo r te n Commissioner s 
including th e Director , wh o i s e x offici o a  membe r o f th e Counci l o f Commissioners . Al l 
the Commissioner s ar e part-tim e an d includ e als o laymen . Th e Counci l o f Commissioner s 
has als o a  Chairma n appointe d b y th e Minister . In  recen t year s th e Ministe r ha s appointe d 
Chairman th e Ministe r o f Stat e i n th e Ministr y o f Lega l Affairs . Thi s appointmen t ha s bee n 
influenced b y th e consideratio n tha t th e Ministe r o f Stat e bein g withi n th e Ministr y 
responsible fo r th e Commission , shoul d b e abl e t o hel p th e Commissio n i n obtainin g 
Government assistanc e i n it s functions . 

Of th e membershi p o f th e Counci l a t thi s moment , ther e ar e nin e Commissioner s o f 
whom fiv e ar e lawyer s an d fou r ar e laymen . Th e Counci l i s a  polic y makin g bod y bu t th e 
day t o da y operation s o f th e Commissio n ar e ru n b y fou r full-tim e researc h fellow s unde r 
the directio n an d supervisio n o f th e Director . 

The effectivenes s o f a  part-tim e Commissio n a s reveale d i n th e appointmen t o f 
Commissioners continue s t o pos e problem s sinc e th e inceptio n o f th e Commission . O n a 
number o f occasion s i t ha s bee n difficul t t o constitut e a  quorum . Indee d a t th e 197 7 
Meeting o f th e Commonwealt h La w Refor m Agencie s th e the n Directo r o f th e Zambi a 
Commission observe d tha t "h e coul d arrang e fo r the m (Commissioners ) t o mee t togethe r an d 
it wa s ver y difficul t t o obtai n a  co-ordinate d expressio n o f views. " 

Ideally wha t w e nee d i s a  ful l tim e Commissio n bu t i n ou r situatio n thi s i s a  ver y 
expensive proposition . Fo r a  lon g tim e t o com e therefor e i t appear s w e wil l hav e t o us e 
the part-tim e mode l o f a  la w refor m commission . B y contras t i t is , however , interestin g 
to not e fo r exampl e tha t th e Australia n La w Refor m Commissio n ha s operate d successfull y 
with part-tim e Commissioners . Th e incentiv e fo r thi s succes s ma y ver y wel l b e th e 
renumeration give n t o thes e Commissioner s whic h th e othe r countrie s o f th e Commonwealt h 
cannot afford . 

(ii) Project s o f th e La w Developmen t Commissio n 

(a) Pas t Project s 

Since th e Commissio n becam e functiona l th e followin g ar e som e o f th e importan t Project s 
that hav e bee n concluded: -

The Evidenc e Ac t 
The Loca l Governmen t Election s Ac t 
The Sale s Ta x Ac t 
The Lan d (Conversio n o f Titles ) Ac t 1975 , Repor t 
The La w o f Successio n Repor t 
The Smal l Claim s Court s Repor t 
The Jurisdictiona l Structur e o f Subordinat e Court s Repor t 

Legislative actio n ha s alread y bee n take n o n th e Loca l Governmen t Election s Ac t an d 
the Sale s Ta x Act . Th e Bil l o n th e Evidenc e Ac t wil l b e presente d t o Parliamen t ver y 
shortly. Th e remainin g Report s tha t hav e bee n submitte d b y th e Commissio n t o th e Ministe r 
are ver y recen t an d therefor e i t ma y b e som e tim e befor e legislativ e actio n i s taken . Th e 
Report o n th e Lan d (Conversio n o f Titles ) Act , 197 5 ha s bee n referre d b y th e Ministe r o f 
Legal Affair s t o th e appropriat e Ministr y t o initiat e legislativ e action . 
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The Repor t o n th e La w o f Successio n submitte d t o th e Ministe r i n 198 2 i s currentl y 
still th e subjec t o f a  publi c debat e befor e a  Bil l i s presente d t o th e Nationa l 
Assembly. Th e Commissio n woul d lik e t o tak e thi s opportunit y t o recor d it s gratitud e 
in som e limite d collaboratio n i t receive d fro m th e Governmen t o f Malaw i whe n preparin g 
the Repor t o n th e subject . A  fiel d stud y wa s mad e t o Malaw i t o se e ho w th e Malaw i 
Wills an d Inheritanc e Ac t 196 7 ha d bee n operating . 

Useful lesson s wer e draw n fro m th e Malaw i experienc e whic h ar e reflecte d i n th e 
Report. Th e La w Refor m Commissio n o f Sierr a Leon e ha d als o contacte d it s Zambia n coun -
terpart o n th e subjec t a s th e Sierr a Leon e Commissio n ha d jus t commence d wor k o n th e 
subject i n 1981 . Th e Zambia n Commissio n responde d t o th e reques t fro m Sierr a Leone . 

The tw o las t Report s o n Smal l Claim s Court s an d Subordinat e Court s ar e th e ver y 
recent submission s b y th e Commission . Bu t considerin g th e importanc e attache d t o thes e 
Projects b y th e Ministr y o f Lega l Affair s w e ar e optimisti c tha t legislativ e actio n 
will no t tak e to o long . Th e tw o Report s attemp t t o com e ou t wit h recommendation s i n a n 
effort t o expedit e th e administratio n o f justice . Congestio n o f case s i n ou r courts , 
particularly th e subordinat e courts , i s a n experienc e whic h ha s invite d grav e concer n 
on th e matter . 

On th e Smal l Claim s Court s Project , opportunit y mus t b e seize d t o recor d ou r grati -
tude t o th e Commonwealt h Secretariat , Lega l Divisio n an d th e La w Refor m Commissio n o f 
Australia i n makin g availabl e t o u s ver y usefu l literature , includin g mode l statutes . 

(b) Futur e Project s 

We loo k forwar d t o th e futur e wit h ou r programm e o f wor k containe d i n th e Fiv e Year s 
Law Developmen t Programme . Ou r Programm e o f wor k cover s th e year s January-Decembe r 
1982 an d January-Decembe r 1986 . Durin g thi s perio d th e Commissio n intend s t o loo k a t 
the followin g Projects : 

The Crimina l Procedur e an d Pena l Code s Amendment s 
The La w o f Defamatio n 
The Sentencin g Polic y an d Treatmen t o f Offender s 
The Companie s La w 
The Affiliatio n an d Maintenanc e Order s 
The Lan d La w Consolidatio n 
The Plannin g La w an d Lan d Developmen t 
The Commercia l La w 
Civil Procedur e 

On th e Crimina l Procedur e an d Pena l Codes , i t i s fel t tha t ther e i s nee d t o 
constantly revie w thi s are a o f la w t o kee p abreas t o f time s whe n ne w form s an d style s 
of crime s ar e emerging . 

On th e La w o f Defamation , ther e hav e bee n persisten t requests , particularl y fro m 
the Press , t o revie w thi s are a o f th e law . I t ha s bee n argue d tha t th e presen t stat e 
of th e la w prohibit s investigativ e journalis m whic h shoul d uncove r th e ro t o f society . 
The Commissio n want s t o asses s whethe r ther e i s an y imbalanc e betwee n publi c an d pri -
vate right s t o justif y an y change s i n th e law . 

The Sentencin g Polic y an d Treatmen t o f Offender s Projec t ha s bee n foun d imme -
diately necessar y i n vie w o f th e risin g priso n populatio n an d competin g theorie s o n 
alternative form s o f punishment . Considerabl e wor k ha s alread y bee n don e o n thi s project . 

Review o f th e Compan y La w i s lon g overdue , considerin g tha t ou r Compan y La w repre -
sents th e Unite d Kingdo m La w i n 1908 . Englan d ha s sinc e continue d updatin g it s la w u p 
to a s earl y a s 1981 . W e hav e n o choic e bu t t o conduc t a  revie w whic h shoul d als o tak e 
account o f th e pos t independenc e busines s reorganisations . Ghana' s experience s a s ini -
tiated b y th e Companie s Cod e o f Ghana , 196 7 ma y b e quit e useful . 

The La w relatin g t o Affiliatio n an d Maintenanc e Order s ha s als o attracte d attentio n 
on accoun t o f it s stat e whic h i s no t i n keepin g wit h contemporar y times . Henc e th e 
Affiliation an d Maintenanc e Order s Projec t will  attemp t t o com e ou t wit h a  revie w tha t 
should minimis e th e ris k o f a n increasin g numbe r o f destitut e dependants . 

The Lan d La w Consolidatio n Projec t wil l attemp t t o rationalis e th e variou s cate -
gories o f interest s i n th e lan d an d th e la w relatin g thereto . Ultimatel y i t i s hope d 
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to hav e on e consolidate d sourc e o f law . A t th e momen t th e source s o f la w ar e loca l an d 
English a s foun d i n th e commo n la w an d Englis h statute s o f genera l applicatio n prio r t o 
the yea r 1911 . Relate d t o Lan d Law , i s Plannin g La w whic h need s t o b e simplifie d an d 
made loca l t o facilitat e lan d development . 

On Commercia l Law , th e la w i n Zambi a need s t o b e compare d wit h othe r contemporar y 
trends. Unfortunatel y th e candi d suggestio n mad e a t th e 197 7 Meetin g o f La w Refor m 
Agencies i n th e Commonwealt h tha t regiona l co-ordinatio n sa y betwee n Eas t an d Centra l 
African countrie s coul d achiev e a  unifor m Commercia l Cod e ha s neve r take n groun d i n 
practice. Perhap s th e cal l coul d b e mad e ye t again , an d th e suggestio n extende d t o 
other region s o f th e Commonwealth . 

Civil procedur e i s ye t anothe r fiel d o f concer n i n a s fa r a s justic e ha s bee n mad e 
cumbersome an d undul y expensiv e t o realis e i n civi l litigation . Th e Commissio n intend s 
to loo k fo r simplicit y i n thi s are a o f th e law . 

C. CONCLUSIO N 

These ar e th e Zambia n experience s an d perspective s w e hav e wante d t o shar e wit h 
others i n th e Commonwealth . Bu t perhap s a  not e t o en d o n i s t o cal l fo r mor e activ e 
collaboration betwee n la w refor m agencie s i n th e Commonwealth . Th e olde r la w refor m 
agencies hav e obviousl y prove d o f muc h assistance . W e hav e continue d t o b e 
beneficiaries o f thei r publications . Thi s i s particularl y tru e o f th e Australian , 
Canadian, Englis h an d Papu a Ne w Guine a La w Refor m Commissions . Collaboratio n shoul d b e 
extended beyon d thes e Commission s an d shoul d b e particularl y activ e o n a  regiona l 
basis. Thi s woul d mak e researc h easie r an d mor e enjoyabl e fro m whic h w e coul d al l 
benefit a s th e environmen t i s generall y simila r i n countrie s withi n th e sam e region . 

However, a  recen t visi t b y th e Ministe r o f Lega l Affair s an d Attorney-Genera l 
to socialis t countrie s ha s show n als o tha t ther e ar e man y area s whic h migh t provid e 
useful source s fo r researc h an d developmen t o f th e la w i n general . 

This opportunit y should , however , b e take n t o emphasis e th e importanc e o f regiona l 
co-operation i n la w reform . Perhap s i t ca n her e b e said , a t leas t fo r th e East , 
Central an d Souther n Afric a countrie s withi n th e Preferentia l Trad e Are a (PTA ) an d th e 
Southern Africa n Developmen t Co-ordinatin g Conferenc e (SADCC ) tha t regiona l co -
operation i n la w refor m ca n i n th e lon g ru n com e ou t wit h unifor m law s i n th e regiona l 
development context . Thi s shoul d no t onl y b e th e objectiv e bu t shoul d b e encouraged . 

And t o thes e area s o f collaboration , w e migh t ad d tha t a n exchang e o f nationa l sta -
tutes an d la w report s betwee n Commission s i s boun d t o enhanc e thei r librarie s whic h 
should b e wel l stocke d fo r comparativ e research . T o a  goo d lo t o f th e youn g 
Commissions th e inadequac y o f th e Librar y ha s prove d a  seriou s handicap , forcin g som e 
of the m t o avoi d researc h int o th e lawyer' s la w subjects . 

And lastl y anothe r are a o f collaboratio n withi n th e Commonwealt h betwee n th e 
younger an d olde r la w refor m agencie s coul d b e i n secondmen t programmes . I f permanen t 
staff o n th e newl y establishe d Commission s coul d b e seconde d t o wor k wit h th e lon g 
established Commissions , thi s coul d greatl y enhanc e th e experienc e an d expertis e o f th e 
young researchers . 
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